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| The President of the United States of America to Henry R. 
Kibbe, Edward J. Chaffee, George H. Shreve, Henry S. 

Stokes, Albert R. Thompson, and Henry G. Kibbe, doing business 

as Kibbe, Chaffe, Shreve & Co., Greeting: 

You are hereby commanded that you, and each of you, personally 
appear before the Judges of the cireuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit, In equity, on the first Monday of March, A. D. 1881, wherever 
the said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by Abraham G. Jennings and Warren 
P. Jennings, and do further and receive what the said .court shall 
have considered in that behalf. And this you are not to omit under 
the penalty on you, and each of you, of two hundred and fifty 
dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the 
2 Supreme Court of the United States, at the city of New York, 
on. the 12th day of February, in the year one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States of America the hundred and fifth. 
JOSEPH M. DEUEL, Clerk. 


A. V. Briesen, sol’r, 229 Broadway, N. Y. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of March, 1881, or the bill will be taken pro’ confesso against them. 

; J. M. D., Clerk. 


Endorsed: I hereby certify that on the 12th day of February, 1881, 
at the city of New York,in my district, I personally served the within 
writ upon the within-named Edward J.Chaffee by exhibiting to him 
the within original, and at the same time leaving with him a copy 
thereof, dated March 5, 1881. Louis F. Payne, U. 8S. marshal, S. 
DN.Y. F.B. U.S. cireuit court. Filed Mar. 5, 1881. Joseph 
M. Deuel, clerk. | 


3 Cireuit Court of the United States for the Southern District 
of New York. In Equity. 


ABRAHAM G. JENNINGS and WARREN P. JENNINGS 
’ 8. 
Henry R. Kinpse, Epwarp J. Cuarree, Georce H. Sureve, Henry 
S. Stokes, Albert K. Thompson, and Henry G. Kibbe, Doing Busi- 
ness as Kibbe, Chaffee,Shreve & Company. 


To the lronorable the judges of the cireuit court of the United States 
for the southern district of New York: 
Abraham G. Jennings and Warren P. Jennings, doing business at 

the city of New York, county and State of New York, and citizens 

of the State of New York, bring this their bill of complaint against 

Henry Rh. Kibbe, Edward J. Chatfee, George H. Shreve, Henry 8. 

Stokes, Albert K. Thompson, and Henry G. Kibbe, doing business 

in the cigy of New York, county and State,of New York, under the 
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firm name and style of Kibbe, Chaffee, Shreve & Company, and who 
are, as your orators are informed and believe, citizens of the United 
States, and thereupon your orators complain and say : 

That Abraham G. Jennings, one of your orators, was and is the 
original and first inventor and producer of a new and original de- 
sign for lace purling, fully described in the letters patent hereinafter 
mentioned, and which had not been known or used before said Abra- 
ham G. Jennings’ said invention and production, and which was not 
for more than two years before his application for a patent, as here- 

inafter mentioned, in public use or on sale with his consent 
4 or allowance, and which he, said Abraham G. Jennings, had 

invented and produced by his own industry, genius, efforts, 
and expense. 

And your orators further show unto your honors (your orator 
Warren P. Jennings on information and belief) that said Abraham 
G. Jennings, being so as aforesaid the first inventor and producer 
of said new and original design for lace purling, did, on the Ist day 
of January, 1878, upon due application therefor, obtain letters patent 
of the United States for said invention, in due form of law, under 
the seal of the Patent Office of the United States, signed by the 


Secretary of the Interior and countersigned by the Commissioner of 


Patents of the United States, bearing date the day and year last 
aforesaid, and numbered 10388, whereby there was granted and se- 
cured to said Abraham G. Jennings, his heirs, administrators, or 
assigns, or intended so to be, for the term of fourteen years from and 
after the date of said letters patent, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be 
used the said invention and design as set forth in said letters patent, 
which, or a duly certified copy of which, is ready here in court to 
be produced, and by virtue whereof said Abraham G. Jennings be- 
came and was.the sole owner of all the rights and privileges granted 
and secured, or intended to be granted and secured, in and by said 
letters patent. 

And your orators further show unto your honors that Warren P. 
Jennings, one of your orators, was and is the original and first In- 
ventor and producer of a new and original design for fringed lace 
fabric, fully deseribed in the letters patent hereinafter mentioned, 
and which had not been known or used before said Warren P. Jen- 
nings’ said invention and production, and which was not for more 
than two years before his application for a patent, as hereinafter 
mentioned, in public use or on sale, with his consent or allowance, 
and which he, said Warren P. Jennings, had invented and produced 
by his own industry, genius, efforts, and expense. 

And your orators further show unto your honors (your orator 
Abraham G. Jennings on information and belief) that said Warren 


P. Jennings, being so as aforesaid the first inventor and producer of 


said new and original design for fringed lace fabric, did, on the 12th 
day of February, 1878, upon due application therefor, obtain 
5 letters patent of the United States for said invention, in due 
form of law, under the seal of the Patent Office of the United 
States, signed by the Secretary of the Interior and countersigned by 
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the Commissioner of Patents of the United States, bearing date the 
day and year last aforesaid, and numbered 10448, whereby there 
wus granted and secured to said Warren P. Jennings, his heirs, ad- 
ministrators, or assigns, or intended so to be, for the term of seven 
years from and after the date of said letters patent, the full and ex- 
clusive right and liberty of making, constructing, using, and vend- 
ing to others to be used the said invention and design as set forth 
in said letters patent, which, or a duly certified copy of which, is 
ready herein court to be produced, and by virtue whereof said Warren 
P. Jennings became and was the sole owner of all the rights and 
privileges granted and secured, or intended to be granted and se- 
cured, in and by said letters patent. 

And your orators further. show unto your honors that afterward, 
to wit, on or about the 20th day of February, 1878, the said Abra- 
ham G. Jennings, by an instrument in writing of that date, sold, 
assigned, and transfered unto your orators all his right, title, and 
iterest 1n and to said Invention and the letters patent No. 103588 
therefor, granted as aforesaid, which said instrument in writing was 
duly recorded in the Patent Office of the United States, as by said 
Instrument In writing, or a duly authenticated copy thereof, and the 
certificate of such recording thereto affixed, ready in court to be 
produced, will fully and at large appear. 

And your orators further show unto your honors that afterward, 
to wit, on or about the 20th day of February, 1575, the said Warren 
P. Jennings, by an instrument in writing of that date, sold, as- 
signed, and transferred unto your orators all his right, title, and in- 
terest in and to said invention and the letters patent No. 10445 
therefor, granted as aforesaid, which said instrument in writing was 
duly recorded in the Patent Office of the United States, us by said 
instrument in writing, or a duty authenticated copy thereof, and 
the certificate of such recording thereto aflixed, ready in court to 
be produced, will fully and at large appear. 

And your orators further show unto your honors that by virtue 

of the premises your orators became, and now are, the sole 
6 and exclusive owners of said several letters patent and the 

inventions and designs deseribed therein and of all the rights 
and privileges granted and secured, or intended to be granted and 
secured, thereby ; and that since they became the owners thereof, 
as aforesaid, your orators have invested anid expended large sums 
of money, and have been to great trouble in and about said in- 
ventions and for the purpose of carrying on the business of man- 
ufacturing and selling lace fabrics whiclr embody said designs, 
and making the same profitable to themselves and useful to the pub- 
lic, and that said inventions have been and are of great benefit and 
advantage; and that large quantities of said lace fabrics were made 
according to said inventions and sold by your orators, to the great 
advantage of the public; and that the public have generally ac- 
knowledged and acquiesced in the aforesaid rights of your orators ; 
and your orators believe that they will realize and receive large gains 
and profits therefrom if infringements by said defendants and their 
confederates shall be prevented. 
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And your orators further show unto your honors that on the 4th 
day of October, 1879, vour orators filed their bill of complaint in 
the circuit court of the United States for the: district of Massachu- 
setts against John KE. Hodgkins and H. W. Beal, doing business as 
Hodgkins & Co.; that in their said bill they complained of the in- 
fringement by said defendants of design letters patent Nos. 103388 
and 10448, being the same letters patent on which this present suit 
is brought, and prayed for an injunction and accounting against 
said defendants ; that said defendants filed. their answer to said bill 
on the Ist December, 1879, denying, amongst other things, the 
validity of said several letters patent, and that the complainants had 
any rights under the same, and setting up the non-patentability, 
prior knowledge and public use of the things patented in said sey- 
eral letters patent ; that your orators on the 20th December, 1879, 
filed their replication to such answer, and that thereafter proofs 
were taken in said suit at length; that after due proceedings had 
said suit was reached for final hearing, and that upon due con- 
sideration thereof and after hearing arguments of counsel the court 
directed a deeree to be entered sustaining the validity of said sev- 
eral letters patent and the rights of your-.orators under the same, 
and for an account and perpetual injunctions against said defend- 

ants, and that said decree was duly entered and the perpetual 
7 injunctions were duly issued and served on said defendants 

and that the aecounting under said decree is now being pro- 
ceeded with. 

And your orators further show unto your honors that on the 5d 
day of October, 1879, your orators filed their bill of complaint in 
this court against James Hl. Sayre, Joseph W. North, and James E. 
Hedges, doing business as Sayre & North. 

That in their said bill they complainea of the infringement by 
said defendants of the aforesaid design letters patent Nos. 10588 and 
10445, and prayed for an injunction and account. 

That said defendants duly appeared, and that thereafter, by ad- 
vice of counsel, and after having examined into the validity of said 
several patents they acknowledged in writing the validity of said 
patents, and the rights of your orators under.the same, and that 
such acknowledgment has been filed in the clerk’s office of this 
court, and that said defendants have since dealt in goods which are 
duly licensed by your orators under said two letters patent. 

Yet the said defendants, well knowing the premises and the rights 
secured to your orators as aforesaid, but contriving to injure your 
orators and to deprive them of the benefits and advantages which 
might and otherwise would acerue unto your orators from said in- 
ventions ever after the issuing of the said several letters patent as 


aforesaid and after your orators became jointly the owners thereof 


and before the commencement of this suit, did, as your orators are 
informed and believe, without the license or allowance and against 
the will of your orators and in violation of your orators’ rights and 


in infringement of the aforesaid several letters patent, at the city of 


New York and other places, unlawfully and wrongfully and in defi- 
ance of the rights of your orators, make, construct, use, and vend to 
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others to be used the said inventions, and did make, construct, use, 
and vend to others to be used lace fabrics each made according to 
and employing and containing the inventions deseribed and claimed 
in each of the above-named letters patent, and that said defend- 
ants and their confederates still continue so to do, and that they 
are threatening to make the aforesaid lace fabries in large quanti- 
ties and to supply the market therewith and to sell the same— 
all in defiance of the rights acquired by and secured to your 

orators as aforesaid, and to your orators’ great and irreparable 
8 loss and injury, and by which your orators have been and 

still are being deprived of great gains and profits which they 
might and otherwise would have obtained, but which have been re- 
ceived and enjoyed, and are being received and enjoyed, by the said 
defendants by and through their aforesaid and unlawful aets and 
doings. 

And your orators further show unto your honors, on Information 
and belief, that said defendants have made and sold, and caused to 
be made and sold, large quantities of said lace fabrics, and have a 
large quantity on hand which they are offering for sale, and have 
made and realized large profits and advantages therefrom, but to 
what extent and how much exactly your orators do not know, and 
pray a discovery thereof. And your orators say that the use of the 
said inventions by said defendants, in the manner aforesaid, and 
their preparation for and avowed determination to continue the 
same, and their other aforesaid unlawful acts in disregard and defiance 
of the rights of your orators, have the effect to and do cncourage 
and induce others to venture to infringe said patents in disregard 
of your orators’ rights. | 

And your orators further show unto yeur honors that they have 
caused notice to be given to said defendants of said infringements, 
and of the rights of your orators in the premises, and requested 


said defendants to desist and refrain therefrom, but said defendants 


disregarded said notice and refused to desist from said infringements, 
and still continue to make and sell said lace fabrics made In In- 
fringement of said several letters patent, after the receipt of said 
notice, without right. : 

And your orators pray that said defendants, Henry R. Kibbe, Ed- 
ward J. Chaffee, George H. Shreve, Henry 8S. Stokes, Albert K. 
Thompson, and Henry G. Kibbe, their firm of hKibbe, Chaffee, Shreve 
& Co.,and their and each of their servants, agents, attorneys, and 
workmen, and each and every of them, may be restrained and en- 


joined, provisionally and perpetually, by the order and injunction 


of this honorable court, from directly or indirectly making, con- 
structing, using, vending, delivering, working, or putting Into prac- 

tice, operation, or use, or In anywise counterfeiting or Imitat- 
v ing the said inveutions, or either of them, or any part thereof, 

or any lace fabrics described and claimed in each or either of 
said letters patent made in accordance therewith, or like or similar 
to those which the said defendants have heretofore made; and that 
the said defendants may be decreed to pay the profits unlawfully 
obtained by them by reason of the aforesaid infringement, and the 
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damages thereby suffered by your orators, and the costs of this suit ; 
and that your orators may have such further relief or such other 
relief as to this honorable court shall seem meet and as shall be 
agreeable to equity. 

And, forasmuch as your orators can have no adequate relief except 


in this court, to the end, therefore, that the said defendants may, if 


they can, show why your orators should not have the relief hereby 
prayed, and may, upon their and each of their corporal oaths, ac- 
cording to their best and utmost knowledge, remembrance, informa- 
tion, and belief, full, true, direct, and perfect answers make to the 
premises, and to all the several matters of said matters, and may be 


compelled to account for and pay — hereinbefore stated and charged, 
as fully and particularly as if severally and separately interrogated 
as to each and every — to your orators the profits by them acquired 


and the damages suffered by your orators from the aforesaid unlaw- 
ful acts— 


May it please your honors to grant unto your orators the writ of 


Injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
si raining the said defendants, Henry lt. Kibbe, Kdward BA Chattlee, 
George IH. Shreve, Henry 8. Stokes, Albert KX. Thompson, and Henry 
G. Kibbe, their firm of Kibbe, Chaffee, Shreve & Co., and their and 
each of their servants, agents, attorneys, and workmen, and each 
and every of them, as is hereinbefore in that behalf prayed. 


May it please your honors to grant unto your orators the writ of 


,subpcena, issuing out of and under the seal of this honorable court, 
directed to the said defendants, Henry R. Kibbe, Edward J. Chaffee, 
George I. Shreve, Henry 8. Stokes, Albert Kk. Thompson, and Henry 
G. Kibbe, commanding them, by a certain day and under a certain 
penalty, to be and appear in this honorable court, then and 
10 there to answer the premises, and to stand to and abide such 
order and decree as may be made against them. 
And your orators will ever pray, Ke. 
ABRAHAM G. JENNINGS. 
WARREN PL. JENNINGS. 
ARTHUR V. BRIESEN, 


Compl'ts’ Solr and of ('‘ounsel. 


Unrrep STATES OF AMERICA, | 
Southern District of New York, | 


, SS . 


On this third day of February, 1881, before me personally ap- 
peared Abraham G. Jennings and Warren P. Jennings, the above- 
named complainants, who, being by me severally duly sworn, depose 
and say that they have read the foregoing bill of compiaint sub- 
scribed by them and know the contents thereof, and that the same 
is true of their own knowledge, except as to the matters therein 
stated on information and belief, and as to those matters they believe 
it to be true, and that they verily believe said Abraham G. Jennings 
and Warren P. Jennings to be respectively the first and sole inventors 
and producers of the new and original designs for lace purling and 


ed 
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fringed lace’ fabrics described and claimed in the said several letters 
patent referred to in said bill of complaint. 
ABRAHTIAM G. JENNINGS. 
WARREN P. JENNINGS. 
Sworn to before me this 5d day of February, 1881. 
[SEAL. | SAM'L R. BETTS, 
United States Commission r, Southern District of New York. 
(Endorsed:) United States cireuit court, southern district of New 
York. Abraham G. Jennings and Warren P. Jennings vs. Henry 
R. Kibbe etal. Billin equity. A. V. Briesen, complainants’ solicitor, 
220 Broadway, New York. (U.S. cireuit court. Filed Feb. 12,1881. 


Joseph N. Deuel, elerk.) 


1] United States Cireuit Court, Southern Distriet of New York. 
In Mquity. 


Apranam G. Jennrncs AND Warren P. JENNINGS 
vs, 
Kinee, CHAFFE, SHREVE & Co. 


Sir: You will please enter an appearance for defendants in the 
above-entitled Cause, 
Dated March 5th, 1SS1. 
Yours, &¢., GEORGE TLARDING, 
JOHN R. BENNETT, 
Nolicitors and of (ounsel for De fe ndants. 
To J. M. Deuell, Esq., clerk U.S. circuit court, southern district of 
New York. 
Endorsed: United States cireuit court, southern district of New 
York. A. (y. Jennings el al, Us. Kibbe, Chatle, Shreve W Co. 
1? Appearance: George Harding, John R. Bennett, solicitor- and 
counsel for def’ts’, 237 Broadway. U.S. cireuit court. Filed 


Mar. 5, 1881. Joseph M. Deuel, clerk. 


15 United States Circuit Court, Southern District of New York. 
In Equity. 
ABRAHAM G. JENNINGS and WARREN I. JENNINGS 
vs. | 

Henry R. Kinee, Eowarp J. Coarrer, Georce TL. Sureve, Henry 
S. Stokes, Albert K. Thompson, and Henry G. kKibbe, Doing Busi- 
ness as Kibbe, Chaffee, Shreve & Company. 

To the honorable the judges of the circuit court of the United States 
in and for the southern district of New York: 

The joint and several answer of Henry R. Kibbe, Edward J. Chaffee: 
George H. Shreve, Henry 8S. Stokes, Albert K. Thompson, and 
Henry G. Kibbe, doing business as Kibbe, Chatlee, Shreve & Com- 
pany, defendants, to the bill of complaint of Abraham G. Jennings 
and Warren P. Jennings, complainants. 

‘These defendants, for answer to the said bill of complaint, and not 

Waiving any objections thereto, say— 


* 
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3 
They admit that letters patent of the United States No. 10388 were 
granted to the said Abraham G. Jennings January 1, 1878, for “de- 
sign for lace purling,” but deny that the said Jennings was the orig- 
inal and first inventoy and producer of the said “design for lace 
purling” shown, deseribed, and claimed in said letters patent, 
14 or that the same had not been known or used by others before 
the date of the said alleged invention and production by the 
said Jennings, or that the same had not, prior to the date of the said 
alleged Invention and production or for more than two years before 
lhis application for said letters patent, been in } ublie use or on sale, 
or that the said Jennings invented and produced said “design for 
lace purling” by his own industry, genius, eflorts, and expense, or 
that fs reason of the grant of the said letters patent the said Jen- 
nings became the sole owner of the said “design for lace purling 
therein shown, described, and claimed. 


If. 


They admit that letters patent of the United States No. 10418 were 
granted to Warren P. Jennings February 12, 1875, for “design for 
a fringed laced fabric,” but deny that the said Jennings was the 
original and first inventor and producer of the said “design for a 
fringed lace fabric” shown, described, and claimed in the said letters 
patent, or that the same had not been known or used by others 
before the date of the said alleged invention and production by the 
said Jennings, or that the same had not, prior to the date of the said 
alleged invention or production or for more than two years before 
his application for said letters patent, been in public use or on sale, 
or that the said Jennings invented or produced said “design for a 
fringed lace fabric” by his own industry, genius, efforts, and expense, 
or that by reason of the yrant of the said letters patent the said Jen- 


nings became the sole owner of the said “design for a fringed lace 
fabric” therein shown, cd sear and claimed. 
ITT. 


They have no knowledge as to the alleged assignment of February 
20, 1875, from Abraham G. Jennings to the compl: \inants, and leave 
compl ‘inants to make such proof thereof as the ‘y may be advised. 


15 IV. 

They have no knowledge as to the alleged assignment of February 
20, 1878, from Warren VP. Jennings to the complainants, and leave 
complainants to make such proof thereof as they may deem neces- 
sary. 

V. 

They have no knowledge as to whether, by virtue of the said alleged 
assignments, the complain: ints became, and now are, the sole and 
exclusive owners of the said several letters patent above referred to, 
and leave complainants to make such proof thereof as they may deem 
necessary. 
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VI. 

They deny, upon information and belief, that the complainants 
have “invested and expended large sums of money, and have been 
to great trouble in and about said inventions, and for the purpose of 
carrying on the business of manufacturing and selling lace fabrics 
which embody said designs and making the same profitable to them- 
selves and useful to the trade, and that said inventions have been 
and are of great benefit and advantage, and that large quantities of 
said lace fabric were made according to said inventions and sold by 
the ‘complainants, to the great advantage of the public, and that 
the public have gencrally acknowledged and acquiesced in the afore- 
said rights of the ‘complainants.’” 


VIL. 
They deny that they have in any manner or way whatsoever in- 


fringed the said several letters patent, or either of them, or that they 
intend or threaten so to do. 


16 VIII. 


They deny that they have caused the complainants any loss or 
damage or injury whatsoever, or that the complainants have been 
deprived of any gains or profits to which they might or otherwise 
would have obtained and been in the receipt and enjoyment of had 
it not been for their acts and doings. ; 


IA. 


They admit that the complainants filed a bill of complaint in the 
circuit court of the United States for the district of Massachusetts 
against John Hodgkins and IH. W. Beal, doing business as Hodg- 
kins & Beal, for alleged infringement of the said letters patent, and 
each of them; that said defendants appeared and filed answer 
thereto; that issue was joined and proofs taken in said cause on be- 
half of complainants, but they are informed and believe that no 
proofs were taken by or on behalf of the said defendants, nor was 
any defense whatsoever interposed by them or on their behalf, and 
that the deeree entered by the court in said suit was by reason of 
default on the part of the said defendants. 

x. 

They charge, on information and _ belief, that the said letters pat- 
ent No 1035s, for “design for lace purling,” are void; for that the 
said “design for lace parling” therein shown, deseribed, and claimed 
was not new and original with the said Abraham G. Jennings, but 
that the same was, prior to the date of the said alleged invention 
and productio.: thereof by the said Jennings, known to and used by 
the following-named persons at the following-named places, viz: 

Henry Colton, of Philadelphia, Pennsylvania, at the factory of 
Messrs. Slocum, in the city of New York, and elsewhere. 

Ilenry Boot, deceased, late of Philadelphia, Pennsylvania, at the 
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factory of Thomas Dolan, in said city of Philadelphia, and else- 
where. 
Thomas Dolan, of the.city of Philadelphia, at the said city of 
Philadelphia, and elsewhere. 
17 Henry A. Truitt, of Philadelphia, Pennsylvania, at the 
city of Philadelphia, and elsewhere. 
Cornelius Jackson, of Philadelphia, Pennsylvania, at the factory 
of Thomas Dolan, in said city of Philadelphia. 
William MeDevitt, of Philadelphia, Peunsylyania, at the factory 
of Thomas Dolan, in said city of Philadelphia. 
Henry R. Kibbe, of Somers, Tolland county, in the State of 
Connecticut, at the city of Philadelphia, and elsewhere. 
Dunnington, of Boston, Massachusetts, at the city of Brooklyn, 
New York, and elsewhere. 


XI. 


They charge, on information and belief, that the said letters pat- 
ent No. 10588 are void, for that the “design for lace purling ” shown, 
described, and claimed therein was not original with the said A. G, 
Jennings, nor did he invent and produce the same by his own in- 
dustry, genius, efforts, and expense, but that the same was invented 
and produced by the industry, genius, efforts, and expense of Dun- 
nington, now of Boston, Massachusetts, then of Brooklyn, New York, 
who, after inventing and producing the said designs for lace purl- 
ings, exhibited and explained the same to the said A. G. Jennings, 
who thereupon surreptitiously and unjustly obtained the said letters 


“patent No. 10385 for that which had, prior thereto, been invented 


and produced by the industry, genius, efforts, and expense of the 
said Dunnington. 
XII. 

They charge, on information and _ belief, that the said letters pat- 
ent No. 10388 are void, for that the “design for lace purling” shown, 
deseribed, and claimed therein was not original with the said A, G. 
Jennings, nor did he invent or produce the same by his own indus- 
try, genius, efforts, and expense, but that the same was invented 
and produced by the industry, genius, efforts, and expense of Henry 
Boot, deceased, late of Philadelphia, Pennsylvania, then of Brook- 

lyn, New York, who, after inventing and producing the said 
is “design for lace purling,’ exhibited and explained the same 

to the said A.G. Jennings, who thereupon surreptitiously and 
unjustly obtained the said letters patent No. 10588 for that which 
had, prior thereto, been invented and produced by the industry, 
genius, efforts, and expense of the said Boot. | 


XIII. 


They charge, on information and belief, that the said letters pat- 


ent No. 10448 for “design for a fringed lace fabric” are void, for 


that the said design therein shown, described, and claimed was not 
new and original with the said Warren P. Jennings, but that the 
same was, prior to the date of the said alleged invention and _pro- 


ond 


c7 
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duction thereof by the said Jennings, known to and used by the fol- 
lowing-named persons at the following-named places, Viz: 


Henry Colton, of Philadelphia, Pennsylvania, at the factory of 
Messrs. Slocum, In the city of New York, and elsewhere. 

Henry Boot, deceased, late of Philadelphia, Pennsylvania, at the 
factory of Thomas Dolan, in said city of Philadelphia, and else- 
where. 

Thomas Dolan, of the city of Philadelphia, at said city, and else- 
where. 

Henry A. Truitt, of Philadelphia, Pennsylvania, at said city, and 
elsewhere. 

Cornelius Jackson, of Philadelphia, Pennsylvania, at the factory 
of Thomas Dolan, in said city of Philadelphia. 

William MeDevitt, of Philadelphia, Pennsylvania. 

Henry RK. Kibbe, of Somers, Tolland county, State of Pennsyl- 
Vania, al the city of Philadelphia, and olsewlhere. 

Dunnington, of Boston, Massachusetts, at the city of Brooklyn, 
New York, and elsewhere. 

ALV. 

They charge, on information and belief, that the said letters pat- 

ent No. 10448 are void, for that the “ design for a fringed lace fab- 

ric” shown, described, and claimed therein was not original 
1!) with the said Warren P. Jennings, nor did he invent or pro- 

duce the same by his own industry, genius, efforts, and ex- 
pense, but that the same was invented and produced by the indus- 
try, genius, efforts, and expense of Dunnington, now of Boston, 
Massachusetts, then of Brooklyn, New York, who, after inventing 
and producing the said designs for a fringed lace fabrie, exhibited 
and explained the same to the said Warren P. Jennings, who there- 
upon surreptitiously and unjustly obtained. the said letters patent 
No. 10448 for that which had prior thereto been invented and pro- 
duced by the industry, genius, efforts, and expense of the said Dun- 
hington. 


| XV. 

They charge, on information and belief, that the said letters pat- 
ent No. 10448 are void, for that the “design for a fringed lace fab- 
ric” shown, described, and claimed therein was not original with 
the said Warren P. Jennings, nor did he invent or produce the 
same by his own industry, genius, efforts, and expense, but that the 
same was: invented and produced by the industry, genius, efforts, 
and expense of Henry Boot, deceased, late of Philadelphia, Penn- 
sylvania, then of Brooklyn, New York, who, after inventing and 
producing the said “ design for a fringed fabric,” exhibited and ex- 
plained the same to the said Warren P. Jennings, who thereupon 
surreptitiously and unjustly obtained the said letters patent No. 
10448 for:that which had prior thereto been invented and produced 
by the industry, genius, efforts, and expense of the said Boot. 
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They are advised and believe that the said several letters patent 
No. 10338 for “ design for lace purling ” and No, 10448 for “ design 
for a fringed lace fabric,” and each of them, are void for want of 
novelty. 

XVII. 
They submit that the complainants are not entitled to the 
relief sought for in said bill of complaint, and, without ad- 
20 mitting any matters therein charged and not sufficiently 
herein answered unto are true, pray to be hence dismissed, 
with their costs. 
EDW'D J. CHAFFEE. 
GEORGE HARDING, 


JOHN R. BENNETT, 
Counsel for Defendants. 


Unirep Srates oF AMERICA, = 
Southern District of New York, - 


STATE OF NEw YORK, a 
City and County of New York. f° 


Edward J. Chaffee, one of the above-named defendants, being duly 
sworn, deposes and says as follows: That the foregoing answer by 
him subscribed is true, so far as the statements therein contained are 
within his own knowledge, and so far as made on information and 
belief he verily believes them to be true. 


EDW’D J. CHAFFEE. 


Subscribed and sworn to before me this 12th day of April, A. D. 
1881. 
[L. s.] HENRY J. THORNTON, 
Notary Public, City and County of New York. 


(endorsed :) United States circuit court, southern district of New 
York. Abraham G. Jennings and Warren P. Jennings vs. Henry R. 
Kibbe etal. George Harding, John R. Bennett, solicitors for de- 
fendant; George Ilarding, of counsel. U. 5. circuit court. Tiled 
Apr. 12,1851. Joseph M. Deuel, clerk. 


21 Circuit Court of the United States for the Southern District 
of New York. In Equity. 


ABRAHAM G. JENNINGS and WARREN P. JENNINGS 
Us. 
Henry R. Kipper, E>wanp J. Cuarrer, GeorGrE H. Sureve, Wenry 
C. Stokes, Albert K. ‘Thompson, and He ry G. KK ibbe, Doing Dusi- 
ness as Kibbe, Chaffee, Shreve & Co. 


Thereplicat‘on of Abraham G. Jennings and Warren LP. Jennings, 
complainants, to the answer of Henry R. Kibbe, Edward J. ¢ ‘haflee. 
George H. Shreve, Henry C. Stokes, Albert K. ‘Thompson, and 
Henry G. Kibve, and their firm of Kibbe, Chaflee, Shreve & Co. 


These repliants, saving and reserving unto themselves now and at 


. 
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all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insuffliciencies 
of the said answer, for replication thereunto say that they will aver, 
maintain, and prove their said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 

of the said defendants is uncertain, untrue, and insuflicient 
22 to be replied unto by these repliants: : 

Without this, thatany other matter or thing whatsoever in 
the said answer contained material or effectual in law to be replied 
unto,and not herein and hereby well and sufliciently replied unto, con- 
fessed, or avoided, traversed, or denied, is true. 

All which matters and things these repliants are and will be ready 
to aver, maintain, and prove as this honorable court shall direct, 
and humbly pray as in and by their said bill they have already 
prayed. 

A. V. BRLESEN, 
Solicitor for Complainant.. 

(Endorsed :) United States cireuit court, southern district of New 
York. In equity. A. G. Jennings ef al. vs. Henry Rt. Kibbe et ad. 
Replication. A. V. Briesen, solicitor for complainants, No, 229 


‘Broadway, New York, N. Y. U.S. circuit court. Filed Apr. 25, 


ISSI. Joseph M. Deuel, clerk. 
29 United States Cireuit Court Southern District of New York. 
Aprauam G. Jennings ef al. vs. Henry R. Kirpne & O’rs. 


Testimony taken on the part of -the complainants, under and pursu- 
ant to the 67th rule of the Supreme Court. of the United States 
as amended, before John A. Shields, Esqr., a standing examiner of 
said court, pursuant to notice. 


New York. April 28th, ISS]. 
Present: A. V. Briesen, Esq., of counsel for comp’ts, and John R. 
Bennett, Ksq., of counsel for def’ts. 


Counsel for comp'ts offers in evidence lettters patent No. 
24 10388, granted to Abraham G. Jennings January Ist, 1878, 
for design for lace purling, and the same is marked Comp’ts’ 

Exh. Fabric Patent. J. A.S., Ex’r. April 28, 1881. 

Also letters patent No. 10448, granted. to Warren P. Jennings 
eb’y 12th, 1878, for design for fringed lace fabric, and the same is 
marked Comp’ts’ Exh. Fringed Patent. J. A.S., Iex’r. April 28, 1881. 

Also assignment from A. G. Jennings to himself and Warren P. 
Jennings, bearing date leb’y 20, 1878, with certificate of record 
thereon, and the same is marked Comp’ts’ Exh. No. 1. J. A.S., Ex’r. 

April 28, 1581. ! 
25 Also assignment from W. P. Jennings to himself and A.G. 
Jennings, bearing date Feb’y 20th, 1875, with certificate of 
record thereon, and the same is warked Comp'ts’ Exh. No. 2. J. A. 
S. Iex’r. April 28, 1881. 
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Counse! for comp’ts asks whether counsel for def’ts will or will 
or will not waive proof of execution of the assignments. 
Counsel for def’ts waives proof of execution of the assignments 
just offered in evidence. 
Counsel for comp’ts also offers in evidence a nubia, and the same 
is marked Comp’ts’ Exh. Kibbe Nubia. J. A.S., Ex’r. April 
26 28, 1881, and asks counsel for def’ts to admit that said nubia 
is one sold by the def’ts prior to the commencement of this 
suit and subsequent to the issue of Exh’s Fabric Patent and Fringe 
Patent. | 
Counsel for def’ts admits that the nubia produced was purchased 
from the def’ts firm on December 50, 1880, and prior to the com- 
mencement of this suit. 


Complainants rest. 
27 Unirep Staves PATENT OFFICE. 
ABRAHAM G. JENNINGS, Of Brooklyn New York. 
Design for Lace Purling. 


Specification forming part of Design No. 10388, dated January 1, 
1878; application filed December 17, 1877. 


To all whom it may concern: 

Be it known that I, Abraham G. Jennings, of Brooklyn, Kings 
county, New York, have invented a new and original design for lace 
purling, of which the following is a specification : 

Figure 1 represents a photographie illustration of my new lace 
purling. Fig. 2 isa photographie illustration of the same design 
made of coarser thread. 

This invention relates to a new design for a lace fabrie, and it con- 
sists 1n providing the pillars thereof with more or less irregular lat- 
erally-projecting loops, thereby imparting to the entire fabric a puck- 
ered, wavy, purl-like appearance, which is indieated in the photo- 
graph. The loops on the pillars are placed close together to increase 
the effect. 

i claim— 

The design for a lace purling the pillars whereof are provided 
with irregular laterally-projecting loops, substantially as shown. 


ABRAHAM G. JENNINGS. 


Witnesses: 
T. V. MOSHER, 
A. T. BRIESEN. 
28 A. G. Jennings ef al. vs. Henry Rh. Kibbe & al. Comp’ts’ 
Exhibit Fringe Patent. J. A.S., Ex’r. Sept. 10, 1881. 


(Here follows diagram marked p. 29.) 
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A. G. JENNINGS. 
Lace Purling. 


No. 10,388. Patented Jan. 1, 1878. 
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W. P. JENNINGS. 
Fringed Lace Fabric. 


No. 10,448. Patented Feb. 12, 1878. 
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30 UniIteED States PATENT OFFICce. 
e 
WARREN P. JENNINGS, of Brooklyn, New York. 
Design fora Fringed- Lace Fabric. 


Specification forming part of Design No. 10448, dated February 
12,1878. Application filed January 9, 1878. 


To all whom it may concern : 

Be it known that I, Warren P. Jennings, of Brooklyn, Kings 
county, New York, have invented a new and original design for 
fringed-lace fabric, of which the following is a specification : 

The accompanying photograph illustrates a face view of my new 
design. 

This invention relates to a new looped fringe applied in series to 
lace fabrics. 

A represents the lace fabric of usu: al kind. BB are the discon- 
nected fringes applied thereto. Each fringe B is formed with loops 
at both sides of a central stem or ribalong its entire extent, as shown, 
thus producing a peculiar, full, and yet loose effect. The fringes 
are arranged in series of rows and suspended from the lace fabrie. 

[ clain— 

The design for a lace fabric provided with disconnected doubly- 
looped fringes B, having loops iil both sides of al eentral stem or rib, 
substantially as shown. 

WARREN. PL JENNINGS. 

W itnesses— 

TH. JUNCKE. 
A. G. JENNINGS. 

ol | Endorsed :] A. G. Jennings ef al. vs. Il. R. Kibbe et al. 
Comp'ts’ Exh. Fabric Patent. J. A.S., Ex’r. April 28, 1881. 


(Here follows diagram marked p. 32.) 
s 


Whereas I, Abraham G. Jennings, of Brooklyn, in the county 
of Kings and State of New York, did obtain letters patent of 
the United States of America for a certain new and original design 
for lace purling (for the term of 14 years), which letters patent bear 
date the first day of January, eighteen hundred and seventy-eight, 
and are numbered 10388 ; 

And whereas Abraham G. Jennings and Warren P. Jennings, both 
of Brooklyn, in the county of Kings and State of New York, are de- 
sirous of acquiring all my right, title, and interest in and to said in- 
vention : 

Now this indenture witnesseth that for and in consideration of the 


- * 
~~ 
«+ 
~~ 


sum of one dollar to me, the said Abraham G. Jennings, in hand 


paid, the receipt of which is hereby acknowledged, | have assigned, 
sold, and set over, and do hereby assign, sell, and set over, 
ot unto the said Abraham G. Jennings and Warren P. Jen- 
nings all the right, title, and interest which I have in the 


said invention as secured to me by said letters patent; the same to 
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be held and enjoyed by the said Abraham G., Jennings and Warren 
l. Jennings for their own use and behoof and for the use and behoof 
of their legal representatives to the full end of the term for which 
said letters patent are granted as fully and entirely as the same 
would have been held and enjoyed by me if this assignment and 
sale had not been made. 

In testimony whereof I hereunto set my hand and aflix my seal 
this 20th day of February, eighteen hundred and seventy-eight. 


A. G. JENNINGS. [1. s.] 


Sealed and delivered in the presence of— 
THOS. STRINGER. 
30 Endorsed: A. G. Jennings’ design patent No. 10588 to him- 
selfand W. P. Jennings. Assignment of patent. U.S. Pat- 
ent Office. Meeeived for record Sept. 29, 1879. Reeorded liber L 
24, page 411. Eex’d: C. i, L. Reeord & return to A. VY. Briesen, 
patent and law office, 220 Broadway, New York. A. V. Briesen, 


patent agency, 229 Broadway, N. Y. Oct. 16, 1879. A. G. Jen-. 


nings et al. vs. HW. R. Kibbe ef al. Comp’ts’ Exh. No. 1. J. A.S., Fx’r. 
April 28, 1851. A. G. Jennings ef al. vs. Thomas Dolan. Comp'ts’ 
Exhibit No.1. J. A.S., Ex’r. Sept. 10, 1881. 


3b Whereas I, Warren P. Jennings, of Brooklyn, in the county 


of Kings and State of New York, did obtain letters patent of 


the United States of America for a certain new and original design 
for a fringed lace fabric—term of patent, 7 years—whiclh letters pat- 
ent bear date the twelfth day of February, eighteen hundred and 
seventy-eight, and are numbered 10448; 

And whereas Warren P. Jennings and Abraham G., Jennings, 
both of Brooklyn, in the county of Kings and State of New York, 
are desirous of acquiring all my right, title, and interest im and to 
said invention: 


Now, this indenture witnesseth that for and in consideration of 


the sum of one dollar to me, the said Warren PV. Jennings, in hand 
paid, the receipt of which is hereby acknowledged, I have assigned, 

sold, and set over, and do hereby asslen, sell, and set over, 
37 unto the said Warren P. Jennings and Abraham G. Jennings 

all the right, title, and interest which I have in the said in- 
vention as securcd to me by said letters patent, the same to be 
held and enjoyed by the said Warren P. Jennings and Abraham G. 


Jennings for their OWh Use and behoof and for the use and behoof 


of their legal representatives to the full end of the term for which 
sald letters patent are granted as fully and entirely as the same 
would have been held and enjoyed by me if this assignment and 
sale had not been made. 

In testimony whereof I hereunto set my hand and affix my 
seal this 20th day of February, eighteen hundred and seventy-eight. 


WARREN P. JENNINGS. fr. s.] 


Sealed and delivered in presence of— 
TILOS. STRINGER. 
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(Endorsed :) W. P. Jennings’ design patent No. 10448 to himself 
and A. G. Jennings. Assignment of patent. U.S. Patent Office. 
Received for record Sept. 2%), LS79. Reeorded liber L, 24, page 412. 
Record & return to A. V. Briesen, patent and law office, 229 Broad- 
way, New York. A. V. Briesen, patent agency, 229 Broadway, N. 
fe: © © >, ae eee ee eS Jennings et al. vs. H. Rh. 
Kibbe et al. - Compl’ts’ Ex. No.2. J. A.S., Ex’r. April 28, 1881. 
A. G. Jennings et al. vs. Thomas Dolan. Compl’ts’ Ex. No. 2. J. A. 
S., Ex’r. Sept. 10, 1881. 


ou At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Friday, the sixth day of January, in the year of our 
Lord one theusand eight hundred and eighty-two. 
Present: The Honorable Samuel Blatchford, cireuit judge. 


ABRAHAM G. JENNINGS ef al. 
is. 


Henry R. Kipper et als. 


The above cause coming on this day for final hearing upon plead- 
ings and proofs, Mr. Arthur V. Briesen is heard in behalf of the 
complainants. Mr. John R. Bennett is heard in behalf of the de- 
fendants. ©. A. V. 


40) Circuit Court of the United States for the Southern District 
of New York. 


Apranam G. Jennrxas and Warren PD. JeNNINGS 
vs. 
Henry R. Kiser, Enowarp J. Cuarre, Georce H. Sureve, Henry 


L. Srokes, Abert K. THompson, and Henry G. Kippe. 


BLATCHFORD, (CL J: 

This suit is brought on the letters patent for designs. One is 
No. 10388, granted to Abraham G. Jennings, for 14 years, on Jan- 
uary 1, 1878, for a “design for lace purling.” The other is No. 
10448, granted to Warner P. Jennings, for seven years, on February 
12, 1878, for a “design for a fringed lace fabric.” 

The specification of No. 10388 says: “Figure 1 represents a pho- 
tographic illustration of my new lace purling. Figure 2 is a photo- 

graphic illustration of the same design made of coarser 
4] thread. This invention relates to a new design for a lace 

fabric, and consists in providing the pillars thereof with 
more or less irregular, laterally projecting loops, thereby imparting 
to the entire fabric a puckered, wavy, purl-like appearance, which 
is indicated in the photograph. The loops on the pillars are placed 
close together to increase the effect.” 

The claim is this: 

“The design for a lace purling, the pillars whereof are provided 
with irregular, laterally projecting loops, substantially as shown.” 
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The specification of No. 10448 says: 

“The accompanying photograph illustrates a face view of my 
new design. This invention relates to a new looped fringe applied 
in series to lace fabrics. A represents the lace fabric, of usual kind. 

Bare the disconnected fringes applied thereto. Hach fringe 
42 B is formed with loops at both sides of a central stem or rib 
along its entire extent, as shown, thus producing a peculiar, 


full, and yet loose effect. The fringes are arranged in series of 


rows and suspended from the laee fabric.” 

The claim is this: 

“The design for a lace fabric provided with disconnected doubly- 
looped fringes B, leaving loops at both sides of a central stem or 
rib, substantially as shown.” 

The answer denies infringement, and sets up various defences to 
both patents. In taking proofs for final hearing, the counsel for the 
defendants being present, the plaintiffs put in evidence the two 
patents and assignments to the plaintiffs andanubia. The counsel 
for the defendants admitted, on the record of proofs, that the said 
nubia was purchased from the defendant firm prior to the com- 
mencement of this suit. The plaintiffs then rested their case. The 
defendants took no testimony. The plaintiffs bring the case now to 

final hearing on the foregoing evidence without introducing 
43 any witness to show the identity of design between what is 

found in said nubia and in the plaintiffs’ patents. The 
defendants contend that it is not sufficient for the plaintiffs to show 
merely the sale of the nubia by the defendants, and to leave the 
court to inspect the nubia and compare it with the patents, but that 
the plaintiffs must produce a witness to testify to identity of design. 

In Gorham Co. v. White, 14 Wall, 511, the Supreme Court con- 
sidered directly the question of identity In regard toa patent for a 
design. 


It held that the true test of identity of design is sameness of 


appearance; in other words, sameness of effect upon the eye; that 
it is not necessary that the appearance should be the same to the 
eye of an expert, and that -the test is the eye of an ordinary ob- 
server—the eyes of men generally—of observers of ordinary 
44 acuteness, bringing to the examination of the article upon 
which the design has been placed that degree of observation 
which men of ordinary intelligence give. The court compared, in 
that case, the design of the patent with the designs on the defend- 
ants’ article, and arrived at the conelusion from such comparison 
that the designs of the defendants were, in their effect as a whole, 
notwithstanding variances, substantially the same as the design of 
the patent and infringements. In addition to this, there was the 
testimony of witnesses on both sides on the question, and the court 
was of opinion also that the testimony proved the infringements. 
In view of the proper test of identity, as above given, and of the 
simple character of the designs in the present ease, and of 
4D the absence of any testimony on the part of the defendants, 
Iam of opinion that the absence of testimony as to identity 
does not make it improper for the court in this case to compare the 


ie 
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defendants’ nubia with the patents as to design and to determine 
the question of identity from such comparison. It is not intended 
to imply that the practice can be extended to any other patent than 
one for a design, or that it ought to be extended to all patents for 
designs. 

On such comparison it is found that the defendants’ nubia in- 
fringes both of the patents, and a deeree in the usual form in favor 
of the plaintiffs, with costs, will be entered. 

: A. V. BRIESEN, 
kor Plaintiffs. 

J. R. BENNETT, 
kor De fendants. 


It Endorsed: Abraham G. Jennings ef ad. vs. Ilenry R. Kibbe 
elal. Deeision. U.S. cireuit court. Filed Feb. 21, 1881. 
Joseph M. Deuel, clerk. 


47 Affidavit of NS rvice. 
A..G. JENNINGS & al. against Henry KR. Kippe & al. 


SoUuTHERN District or New York, } 
City and County of New York, j 


SSS 


William H. C. Smith, being duly sworn, says that he is of the age 
of forty-two years and upwards; that on the 20th day of February, 
1882, between the hours of 5 p.m.and 4 p. m., at No. 257 Broad- 

way, in the city of New York, N. Y., he served George Hard- 
1S ingiand John R. Bennett, the solicitors for the defendants 
herein, with the annexed notice and copy of proposed decree 


‘ by leaving a copy of the same with a person in charge of the offices 


of said George Harding and John KR. Bennett’ during their absence 
from said aitices. 


WILLIAM EH. C. SMITH. 


Sworn before me this twentieth day of February, 1552. 
WILLY G. EK. SCHULTZ, 
Notary Public. Kings (0., N. gf 
Certificate filed [in] N. Y. Co. 


United States Cireuit Court, Southern District of New York. In 
Mquity. 


AbrauamM G. JENNINGS and WARREN P. JENNINGS 
is, 
Henry R. Kipee, Enwarp J. CHarrer, GEorGeE H.Sureve, Henry 
S. Srokes, Abert kK. Thompson, and Henry G. Kippe, Ke. 


ae ‘ 


Take notice that on Tuesday, the 21st day of February, 1882, at 
2 o'clock p. m., at-his chambers in the post othice building In 
Ly New York city, we shall present to the Ion. Samuel Blatch- 
ford, circuit judge, for signature, the decree, a copy of which 

is hereto annexed and served upon you. 
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The specification of No. 10448 says: 

“The accompanying photograph illustrates a face view of my 

new design. ‘This invention relates to a new looped fringe applied 

in series to lace fabries. A represents the lace fabric, of usual kind. 

B Bare the disconnected fringes applied thereto. Each fringe 

42 Bis formed with loops at both sides of a central stem or rib 

along its entire extent, as shown, thus producing a peculiar, 

full, and yet loose effect. The fringes are arranged in series of 
rows and suspended from the lace fabrie.” 

The claim is this: ; 

“The design for a lace fabric provided with disconnected doubly- 
looped fringes B, leaving loops at both sides of a central stem or 
rib, substantially as shown.” 

The answer denies infringement, and sets up various defences to 
both patents. In taking proofs for final hearing, the counsel for the 
defendants being present, the plaintiffs put in evidence the two 
patents and assignments to the plaintiffs andanubia. The counsel 
for the defendants admitted, on the record of proofs, that the said 
nubia was purchased from the defendant firm prior to the com- 
mencement of this suit. The plaintiffs then rested their case. The 
defendants took no testimony. The plaintiffs bring the case now to 

final hearing on the ioregoing evidence without introducing 
43 any witness to show the identity of design between what is 

found in said nubia and in the plaintiffs’ patents. The 
defendants contend that it is not sufficient for the plaintiffs to show 
merely the sale of the nubia by the defendants, and to leave the 
, court to inspect the nubia and compare it with the patents, but that 
the plaintiffs must produce a witness to testify to identity of design. 

In Gorham Co. v. White, 14 Wall., 511, the Supreme Court con- 
sidered directly the question of identity in regard to a patent for ¢ 
design. 

It held that the true test of identity of design is sameness of 
appearance; in other words, sameness of eiTect upon the eye; that 
it is not necessary that the appearance should be the same to the 
eye of an expert, and that -the test is the eye of an ordinary ob- 

server—the eyes of men generally—of observers of ordinary 
44 acuteness, bringing to the examination of the article upon 

which the design has been placed that degree of observation 
which men of ordinary intelligence give. The court compared, in 
that case, the design of the patent with the designs on the defend- 
ants’ article, and arrived at the conelusion from such comparison 
that the designs of the defendants were, in their effect as a whole, 
notwithstanding variances, substantially the same as the design of 
the patent and infringements. In addition to this, there was the 
testimony of witnesses on both sides on the question, and the court 
was of opinion also that the testimony proved the infringements. 

In view of the proper test of identity, as above given, and of the 

simple character of the designs in the present case, and of 
45 the absence of any testimony on the part of the defendants, 
Iam of opinion that the absence of testimony as to identity 
does not make it improper for the court in this case to compare the 
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defendants’ nubia with the patents as to design and to determine 
the question of identity from such comparison. It is not intended 
to imply that the practice can be extended to any other patent than 
one for a design, or that itought to be extended to all patents for 


designs. 
On such comparison it 1s found that the defendants’ nubia in- 
fringes both of the patents, and a decree in the usual form in favor 


of the plaintiffs, with costs, will be entered. 


A. V. BRIESEN, 

iq kor Plaintiffs. 
J. R. BENNEDPT, 

kor Defendants. 


46 Kndorsed: Abraham G. Jennings ef a/. vs. Henry R. Kibbe 
eal. Deeision. U.S. eireuit court. Filed Feb. 21, ISS1. 
Joseph M. Deuel, clerk. : 


A7 Affidavit of Service. 
A. G. JENNINGS & al. against Wenry R. Kippe & al. 


SouTHERN District or New York, } 
City and County of New York, 


8 s bs 


William H. C. Smith, being duly sworn, says that he is of the age 
of forty-two years and upwards; that on the 20th day of February, 
IS82, between the hours of 3 p.m. and -4 p. m., at No. 257 Broad- 

way, in the city of New York, N. Y., he served George Hard- 
45 ing and John R. Bennett, the solicitors for the defendants 

herein, with the annexed notice and copy of proposed decree 
by leaving a copy of the same with a person in charge of the offices 
of said George Harding and John KR. Bennett during their absence 
from said offices. 


WILLIAM H. C. SMITH. 


Sworn before me this twentieth day of February, 1852. 
WILLY G. E. SCHULTZ, 
Notary Public, Kings (0., | ee 
Certificate filed [in] N. Y. Co. 


United States Cireuit Court, Southern District of New York. In 
, Mquity. 


ABRAHAM G. JENNINGS and WARREN LP. JENNINGS 
is, 
Henry R. Kipne, Enwanrp J. CHarrer, Georce H.Sureve, Wexnry 
S. Srokes, ALbert K. Tuompson, and Henry G. Kippe, Ke. 


Take notice that on Tuesday, the 21st day of February, 1582, at 

2 o’clock p. m., at his chambers in the post office building in 

49 New York city, we shall present to the Hon. Samuel Blateh- 
ford, circuit judge, for signature, the deeree, a copy of which 

is hereto annexed and served upon you. 
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In case of Judge Blatchford’s absence from chambers at that time, 
the decree will be handed to the clerk of the circuit court, to be sub- 
mitted to Judge Blatel ford. 
N. Y., Feb. 20, 1882. 
Yours, truly, BRIESEN & BETTS, 
Compl'ts’ Sol’rs. 
To George Harding and John R. Bennett, Esqrs., def’ts’ sol’rs. 


At a stated term of the United States circuit court held in and for — 
the southern district of New York, at the circuit court rooms in New 
York city, on the —th day of February, 1882. 
50 Present: Hon. Samuel Blatchford, circuit judge. | 


Us. 
Henry R. Kipper, Epwarp J. CHarrer, Grorce HH. | 
Shreve, Henry 8S. Stokes, Albert K. Thompson, and { In Equity. 
Henry G. Kibbe, Doing Business as Kibbe, Chaffee, | 
Shreve & Co. 


ABRAHAM G. JENNINGS and WARREN P. JENNINGS | 
{ 


This cause having come on for final hearing at this October term 
of the circuit court upon the bill of complaint, the answer of 
defendants, and the filed papers and exhibits, and the testimony 
taken therein, now, after hearing A. V. Briesen, Esq., of counsel for 
complainants, and John R. Bennett, Esq., of counsel for defendants, 
and due deliberation had, and on motion of Briesen & Betts, com- 

-» plainants’ solicitors, it is hereby— | 
Ordered, adjudged, and decreed that the design letters 
51 patent of the United States issued to Abraham G Jennings 
on the lst day of January, 1878, as No. 10388, for a new and 
original design for lace purling, and the design letters patent of the 
United States issued to Warren P. Jennings on the 12th day of Feb- 
ruary, 1878, as No. 10448, for a new and original design for fringed 
lace fabric, are good and valid in law; that the complainants herein 
are entitled to the exclusive rights in, to, and undersaid two design 
letters patent and in and to the inventions and designs secured 
thereby ; that the defendants, Henry R. Kibbe, Edward J. Chaffee, 
George H. Shreve, Henry S. Stokes, Albert Kk. Thompson, and Henry 
G. Kibbe have infringed upon the claims of said two design letters 
patent and upon the exclusive rights of the complainants there- 

under. ' 
And it is further ordered, adjudged, and decreed that the 
52 complainants do recover from the defendants, Henry R. 
Kibbe, Edward J. Chaffee, George H. Shreve, Henry 8. Stokes, 
Albert Kk. Thompson, and Henry G. Kkibbe, the profits, gains, and 
advantages which the said defendants have derived, received, or 
made by reason of the infringement of the complainants’ exclusive 
rights under said two design letters patent by any manufacture, use, 
or sale of fabrics containing said inventions and designs, or either 
of them, and that the said complainants do also recover in addition t 

any and all damages they have sustained by reason of any infringe- 


t 
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ment of their exclusive rights under said two design letters patent, 
or either of them, by the said defendants, and it is hereby referred 
to Joseph M. Deuel, Esq. (the parties having consented in writing 
thereto), one of the masters of this court, to ascertain, take, and 
report the quantity of fabrics made and the quantity 
53 sold by said defendants, Henry R. Kibbe, Edward J. Chaffee, 
George H. Shreve, Henry 8. Stokes, Albert K. Thompson, 
and Henry G. Kibbe, in violation of said two design letters patent, 
or either of them, and the quantity of such fabrics which said de- 
fendants have on hand, and the gains, profits, and advantages 
derived Dy said defendants from and through said infringements, 
and to assess the damages suffered by the complainants by reason of 
said infringements, and to report thereon with all convenient speed ; 
and the defendants, Ilenry R. Kibbe, Edward J. Chatfee, George H. 
Shreve, Henry 8. Stokes, Albert K. Thompson, and Henry G. Kibbe, 
are hereby directed and required to attend before said master from 
time to time, as required, and produce before him such books, papers, 
exhibits, statements, vouchers, and documents as they may be 
ot directed by said master to produce, and to submit to such 
oral or other examinations as the master may direct. 

And is further ordered, adjudged, and decreed that a perpetual 
injunction be issued out of and under the seal of this court enjoin- 
ing and restraining the defendants, Henry R. Kibbe, Edward J. 
Chaffee, George H. Shreve, Henry 8. Stokes, Albert K. Thompson, 
and Henry G. Kibbe, and their servants, agents, attorneys, repre- 
sentatives, and workmen from directly or indirectiy making, or caus- 
ing to be made, constructing, or causing to be constructed, using, or 
causing to be used, vending, or causing to be sold, delivering, or 
causing to be delivered, working, or causing to be worked, or put- 
ting into practice, operation, or use, or in anywise counterfeiting or 
imitating the said inventions and designs, or either of them, or any 

part or parts thereof, or any fabries made in accordance there- 
Do with, or like or similar to those which the said defendants 

and their firm of Kibbe, Chaffee, Shreve & Co. have hereto- 
fore made, used, or sold, containing or embodying the inventions or 
designs described and claimed in said two design letters patent, No. 
10388 and No. 10448, or either of them, in‘any way whatsoever. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendants, Ilenry R. Kibbe, Edward J. 
Chatlee, George H. Shreve, Henry 5. Stokes, Albert K. Thompson, 
and Henry G. Kibbe, the costs of this suit, to be taxed, and that the 
question of the increase of damages and all further questions be re- 
served until the coming in of the master’s report. 


SAML BLATCHFORD. 


D6 Endorsed: U.S. cireuit court, so. dist. of New York. A. G. 

Jennings et al. vs. Henry R. ibbe ef al. Notice and copy of 
proposed decree. Briesen & Betts, comp'ts’ sol’rs, 220 Broadway, 
New York. U.S. circuit court. Filed Feb’y 24, 1882. Joseph M. 
Deuel, clerk. 


G. JENNINGS ET AL, 


HENRY R. KIBBE ET AL. VS. ABRAHAM 


57 U. 8. Cireuit Court, Southern District of New York. In 
quity. 


A. G. Jennineas ef al. vs. Henry R. Kipper et al. 


To the court: 

Under the order of the court made and entered herein on the 24th 
day of February, A. D. 1882, this cause was referred to me to ascer- 
tain, take, and report the quantity of fabries made and the quantity 
sold by the defendants, and the quantity of such fabrics which said 
defendants have on hand, and the gains, profits, and advantages 
derived by said defendants, and to assess the damages suffered by 
the complainants by reason of the infringement complained of. 

In discharging the duties thus assigned to me a number of ses- 

sions were had, at which the complainants were represented 
38 by Mr. A. V. Briesen, of counsel, and the defendants by Mr. 
John R. Bennett, of counsel. 

From the statements filed by the defendants and and the evi- 

dence taken I find as matter of fact: 


I. 

That the defendants have not made fabrics infringing complain- 
ants’ letters patent. 

IT. 

That defendants received on consignment from Thomas Dolan «& 
Co., of Philadelphia, Pa., twenty-seven hundred and seven dozen of 
-ethe said purl lace nubias, which infringed complainants’ patent, and 
that they sold twenty-two hundred and eighty-one & 7°; dozen, and 
returned to said Thomas Dolan & Co. four hundred and twenty-five 
& ,', dozen, and therefore said defendants had no fabries on hand 
which infringed said letters patent. 


Ifl. 
59 [ further find and report that complainants had an estab- 
lished license fee of sixty eents for each dozen of said fabrics, 
less a discount of ten cents on each dozen, to wit: fifty cents on each 
dozen so sold by defendants. 
IV. 

[ find as conclusion of law that the complainants are entitled to 
fifty cents upon each dozen of said purl lace nubias sold as afore- 
said by the defendants, amounting to the sum of eleven hundred 
and four dollars and twenty cents, with interest thereon to the date 
of this report, amounting to fifty dollars and forty-two cents, and 
amounting In the aggregate to eleven hundred fifty-four dollars and 
sixty-two cents. 

All of which is respectfully submitted. 

JOSEPH M. DEVEL, Master. 

N. Y., Oct. 5th, 1882. 

GO Endorsed: U.S. cireuit court, so. dist. of N. Y. .A. G. 
Jennings et al. vs. Henry R. Kibbe et al. Master’s report. 
U.S. circuit court. Filed Oct. 6, 1882. Joseph M. Deuel, clerk. 
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6] Affidavit of Service. 
U.S. Cireuit Court, So. Dist. of N. Y. In Equity. 
A. G. Jennines against Henry R. Kinpe et al. 
Srate, Ciry, AND County OF New YOrK, 8 
Harry:M. Turk, being duly sworn, says that he is of the age of 
eighteen years and upwards; that on the 4th day of Dee., 1852, be- 
tween the hours of 2 p. m. and 4 p. m., at 237 Broadway, N. Y. city, 
he served Geo. Harding and John R. Bennett, the sol’rs for def’t- 
herein, with the annexed notice and final decree by showing them 
the same and by leaving a copy of the same with a clerk in ‘charge 
of said office during said Bennett’s and Harding’s absence there- 
from; and further says that he knew the persons served to be the 
sol’rs for def’ts in this action. 
HENRY M. TURK, 
Sworn before me this fourth day of December, 1882. 
62 [NOTARIAL SEAL. | WILLY G. E. SCHULTZ, 
Notary Public, Kings Co., N. Y. 
Certificate filed in N. Y. Co. 


63 United States Circuit Court, Southe mM District of New York. 
In Equity. 


ABRAHAM G, JENNINGS ef al.” 
vs. > Docket No. 1426. 
Henry R. Kipper et al. 


Take notice that on Friday, the Sth day of December, 1882, at the 
opening of the court on that day, or as soon thereafter as 
O-4 counsel can be heard, we shall present the final decree, a copy 
of which is herewith served upon you, to his honor Judge 
Wallace, at the court-room of this court, in the post-oflice building, 
New York city, for settlement. 
Yours, BRIESEN & BETTS, 
Complainants’ Solicitors. 
New York, Dee. 4, 1882. 
To George Harding, Esqr., and Jahn R. Bennett, Esqr., defend- 
ants’ solicitors, 


At aterm of the cireuit court of the United States held in and 
for the second cireuit and southern district of New York, at the cir- 
cuit court rooms in the city of New York, on the Sth day of Decem- 
ber, 1882. 

Present: Hon. William J. Wallace, cireuit judge. 


ABRAHAM G, Jexnnrinas and WARREN P. JENNINGS ) 


Us, 
65 Hexry R. Kinpe, Epwarp J. Cuarrer, | In Equity. 
George H. Shreve, Henry 8. Stokes, Al- { Docket No. 1926. 
bert kK. Thompson, and Henry G. Kibbe, Doing | 
Business as Kibbe, Chaffee, Shreve & Co. 


The niaster’s report made in pursuance of the interlocutory decree 
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in this cause having been duly filed on the 6th day of October, 1882, 
and no exceptions thereto having been filed by either party, which 
said master’s report finds eleven hundred and four dollars and twenty 
cents ($1,104.20) as recoverable damages, and fifty dollars and forty- 
two cents ($50.42) as interest thereon to the 5th day of October, 1882, 
being the date of said report : 
Now, therefore, upon consideration thereof, and on motion of 
Briesen & Betts, complainants’ solicitors, it is ordered, adjudged, 
and decreed : 
66 That the said master’s report be, and the same is hereby, 
in all things confirmed, and that the complainants, Abra- 
ham G. Jennings and Warren P. Jennings, do recover of the de- 
fendants, Henry R. Kibbe, Edward J. Chatlee, George H. Shreve, 
Henry 8S. Stokes, Albert K. Thompson, and IHlenry G. Kibbe, and 
their firm of Kibbe, Chaffee, Shreve & Co., the sum of one thousand 
and hundred and _ fifty-four dollars and sixty-two cents ($1,154.62), 
together with the costs and disbursements in this cause as adjusted 
by the clerk of this court, amounting to the sum of one hundred 
and twenty dollars and thirty-nine cents ($120.39), amounting in all 
to the sum of one thousand two hundred and seventy-five dollars 
and one cent ($1,275.01), and that said defendants pay said sum to 
the complainants, and that the complainants have execution and 
proper process of this court for the collection thereof. 


WM. J. WALLACE. 


67 Endorsed: U. S. cireuit court, so. dist. of New York. A. 

G. Jennings ef al. vs. Henry R. Kibbe ef al. Notice and final 
decree. Briesen & Betts, sol’rs for comp ts, 229) broadway, New York. 
Filed in court Dee. 8, 1882. Service of within notice and final 


decree admitted this 4th day of December, 1882... —— , sol’r 
for def ’ts. 
68 United States Cireuit Court, Southern District of New York. 


In Hquity. 
A. G. JENNINGS e¢ al. vs. Henry R. Kipper et al. 


| hereby consent that Messrs. Briesen and Betts be substituted as 
solicitors for the complainant . in the above-entitled CAse, 
A. V. BRIESEN, 
Sol’r jor Comp'ts. 
Ordered accordingly. 
SAM’L BLATCHEFORD. 
Please take notice that we appear as solicitors for the complain- 


ants in the above-entitled ease. 
New York, May 21st, 1881. 


BRIESEN & BETTS. 


To J. M. Deuel, Esq’r, e’k U.S. C.C.,S. D. of N. Y., and Mess. 
George Harding & Jobn R. Bennett, sol’rs for def’ts. 
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69 Endorsed: U.S. circuit court, 8. dist. of New York. A. G. 
Jennings et al. vs. Henry R. Kibbe ef al. Notice of substitu- 

tion. Briesen & Betts, sol’rs for comp’ts, 220 Broadway, New York. 

U.S. circuit court. Filed May 26,1881. Joseph M. Deuel, clerk. 


70 U.S. Circuit Court,Southern Districtof New York. In Equity 
ABRAHAM G. JENNINGS and WARREN P. JENNINGS ) 
Ss. 

ITenry R. Kipper, Enwarp J. CHAFFEE, GEORGE | 
IH. Shreve, Henry S. Stokes, Albert K. Thomp- | 
son,& Henry G. Kk ibbe, Doing businessas hkibbe, 

( ‘haffe, Shreve & Co. 


Docket No. 1926. 


We hereby consent that Briesen & Steele be substituted as the so- 
licitors for the complainants in the above -entitled case in our place 
and stead. 

New York, 14th Feb’y, 1885. ! 
BRIESEN & BETTS, 


( omp ts’ Solicitors. 


Kndorsed: U.S. cireuit pny tose dist: of N. Y. Docket No. 
1926. A.G, Jennings & al. vs. Henry Kt. Kibbe & al. Consent & 
order of substitution. Belenee & Betts, comp ts sol't'rs, 229 B'way, 
N.Y. U.S. cireuit court. Filed Feb’y 15,1585. Joseph M. Deuel, 
clerk. 


71 United States Circuit Court, Southern District of N. Y. In 
equity. 


ABRAHAM G, JENNINGS ef al. vs. Henny R. Kiepe et als. 


It is hereby stipulated that the foregoing papers shall constitute 
the record to be sent by the clerk of this court to the clerk of the 
a Court of the United States on the appeal taken to said Su- 
preme Court in the above-entitled suit, and’ that all the exhibits in 
the cause may be retained by the clerk of this court until the hear- 
ing on appeal in said Supreme Court, except the exhibits offered in 

evidence before the master, which shall be withheld and con- 


72 sidered as forming no part of the record on appeal. 
Dated New York, Sept’r 26, 1885. ' 
: (S’o'd) JOHN R. BENNETT, 
. Counsel for Deft. 
(S’g’d) BRIESEN & STEELE, 


Compl'ts’ Sol’rs. 


(Endorsed :) U.S. cireuit court, 5S. D.of N.Y. Jennings vs. Kibbe 
gal. VU. S. circuit court. Stipulations to record, ete. Filed Sep. 26, 
1883. Timothy Griffith, clerk. 
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~] 
Co 


United States Cir’e’t Court, Southern District of N. Y., Sec- 
ond Circuit. In Equity. 


ABRAHAM G. JENNINGS and WARREN P. JENNINGS 
Us. 
Henry R. Kippe, Epowarp J. CHArrer, GeorGce H. Sureve, HeENry 
S. Stokes, Albert Kk. Thompson, and Henry G. Kibbe, Doing busi- 
ness as Kibbe, Chaffee, Shreve and Company. 


To the honorable the Supreme Court of the United States: 

The appeal of the above-named defendants and appellants respect- 
fully showeth : 

That the above-named complainants and appellees filed their bill 
of complaint in the cireuit court of the United States for the south- 
ern district of New York against the above-named defendants and 

appellants, reciting the grant and issue of two design letters 
74 patent of the United States, No. 10388, to Abraham G. Jen- 

nings, January 1, 1878, for a new and original design for 
“Jace purling,” and design letters patent No. 10448, granted War- 
ren P. Jennings February 12, 1878, for a new and original design 
for “lace fabric,” and charging that the said defendants and appel- 
lants had infringed each of the said two design letters patent, and 
praying for a decree, an injunction, and account. 

That these defendants and appellants appeared and filed answer 
denying the allegations of the said bill of complaint, and that they 
infringed either of said two design letters patent, or intended so 
_to do. 

That thereafter this cause was heard on the pleadings and proofs 
taken therein by his honor Samuel Blatchford, circuit judge, who 

afterwards, and on or about the twentieth day of February, 
75 A. D. 1882, filed an opinion sustaining the validity of each of 

the said design letters patent, and finding that said defend- 
ants and appellants had infringed each of said design letters patent, 
and ordering an interlocutory decree to be entered in favor of com- 
plainants and ap-ellees, as prayed for. 

That in accordance therewith an interlocutory decree was entered 
ordering an injunction to issue restraining said defendants and ap- 
pellants from further’infringing said two design letters patent, and 
referring this cause toa master to take an account of the gains, 
profits, and advantages derived by the said defendants and appel- 
lants from and through sajd infringements, and to assess the dam- 
ages suffered by complainants by reason of said infringement, and 
that complainants and appellees recover their costs in this suit to 
be taxed. 

That the master to whom this cause was so referred, having 

76 taken proofs and heard the parties onthe matters referred to, 
made his report thereon, to which no exceptions were filed 

by the said defendants and appellants, and on December 8, 1882, a 
final decree was entered in this cause confirming the report of the 
master, and wherein it was ordered that the complainants and ap- 
pellees herein do recover from the said defendants and appellants 
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the sum of twelve hundred and seventy-five dollars and one cent 
($1,275.01), and that the complainants and appellees have due exe- 
cution and proper process for the collection thereof. 

Wherefore these appellants appeal from the whole of the decree of 
the said circuit court of the United States and respectfully pray that 
the decree of the said circuit court of the United States and the 
pleadings, proofs, exhibits, and proceedings in said cause may be 

forthwith sent to the Supreme Court of the United States, and 
V7 that said Supreme Court will proceed to hear the said cause 

anew, and that the said decree of the said circuit court and 
every part thereof may be reversed and a decree made dismissing 
said bill of complaint with costs, or such other decree as to the said 
Supreme Court shall seem just. 
| JOHN R. BENNETT, 
Counsel for Defendants arid Appellants. 


The appeal is allowed as prayed for; citation to issue, bond hav- 
Ing been approved. 
January 1th, 1885. 


' WM. J. WALLACE. 


Service admitted January 10, 18593. 
A. V. BRIESEN, 
kor Comp't. 


| Endorsed: | U. S. eireuit court. Filed Jan. 11, 1883. Joseph 
M. Deuel, clerk. , 


is j Bond for Damages and Costs. 


Cireuit Court of the United States of America forthe Southern District 
' of New York, in the Second Circuit. 


ABRAHAM G. JENNINGS and Warren PD. JENNINGS 
i's. 
Ilenry R. Kinpe, Enwarp J. CHAFFER, GeorGE IH. Sureve, Henry 
S. Stokes, Albert Kk. Thompson, and Henry L. Kibbe, Tradmg as 
Kibbe, Chaffee, Shreve and Co. 


Know all men by these presents that we, Edward J. Chaffee, Alfred 
Moorhouse, and Duncan E. Mackenzie, all of the city, county, and 
State of New York, are held and firmly bound unto the above- 
named complainants in the sum of two thousand five hundred dol- 
lars, to be paid to the said complainants, for themselves, their heirs, 
executors, administrators, or assigns, for the payment of which, well 
and truly to be made, we bind ourselves and ‘each of us, our and 
each of our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated the — day of , in the vear 
of our Lord 6ne thousand eight hundred and eighty-three (1883). 

Whereas the above-named defendants have prosecuted an appeal 
to the Supreme Court of the United States to reverse the decision 
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rendered in the above-entitled suit by the judge of the circuit court 
of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if 
the above-named defendants shall prosecute said appeal to effect 
and answer all damages and costs if they shall fail to make the said 
appeal good, then this obligation shall be void: otherwise the same 
shall be 1 and remain in full force and virtue. 

EDWARD J. CHAFFEE. PL. S. 
ALFRED MOORHOUSE. a . 
DUNCAN E. MACKENZY. [1 s. 


Sealed and delivered and taken and acknowledged this 19th day 
of January, 1883, before me— 


WALTER J. FORD. 


79 Unirep Sratres oF AMERICA, B 
Southern District of New York, f° 


Edward J. Chaffee, Alfred Moorhouse, and Dunean E. Mackenzie, 
being duly sworn, did depose and say, each for himself, that he is 
worth the sum of two thousand and five hundred dollars over and 
above all his just debts and liabilities. 

EDWARD J. CHAFFEE. 
ALFRED MOORHIOUSE. 
DUNCAN MACKENZIE. 


Sworn to this 19th day of January, A. D. 1885, before me— 
WALTER J. FORD, [L. 8 
Notary Public ( 25), Co. of Nv Y. 


[Endorsed :] U.S. cireuit court. Abraham. G. Sesion et al. vs. 
Henry R. Kibbe et al. Bond for damages and costs on U.S. circuit 
court. Filed Jan. 25, 1883. Joseph M. Deuel, clerk. Approved 
Jan’y 22,1883. Wm. J. Wallace. 


We hereby consent that the within bond be substituted in place 
of bond now on file, and allow the bond already filed to be returned 
and this bond filed instead thereof. 

N. Y., Jan’y 20, ’83. 

BRIESEN & BETTS, 
Comp'ts’ Solicitors. 

JOHN R. BENNETT, 
Def’ts’ Counsel. 


80 By the Honorable William J. Wallace, judge of the circuit 
court of the United States in and for the second ecireuit and 
southern district of New York. 


To Abraham G. Jennings and Warren P. Jennings: 

Whereas Henry R. Kibbe, Edward J. Chaffee, George H. Shreve, 
Henry 8S. Stokes, Albert K. Thompson, and Henry G. Kibbe, doing 
business as Kibbe, Chaffee, Shreve and Company, have lately ap- 
pealed to the Supreme Court of the United States from a decree 
lately rendered in the circuit court of the United States for the sec- 
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ond circuit, and southern district of New York in favor of you, the 
said A. G. Jennings and W. P. Jennings, and have filed the security 
required by law, you are, therefore, hereby cited to appear before the 
said Supreme Court, at the city.of Washington, on the second Mon- 

day of October, A. D. 1883, to do and receive what may ap- 
SI] pertain to Justice to be done in the premises. 

Given under my hand, at the city of New York, in the 
southern district of New York, in the second’ cireuit, this 10th day 
of January, anno Domini one thousand eight tundred and eighty- 
three (1583). 


W. J. WALLACE. 


indorsed: Service admitted Jan’y Lith, 1885. A. V. Briesen, for 
comp’t. U.S. circuit court. Filed Jan. 11,1883. Joseph M. Deuel, 
clerk. | 


8? UNITED STATES OF AMERICA, # 
Southern District of New York, 5° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to eighty-one, inclusive, contain a true and complete transcript of 
oo record and proceedings had in said court in the ease of Abraham 

Jennings and Warren LP. Jennings against Henry R. Kibbe, Ed- 
pooh a. ¢ ‘h: affee, George LI. Shreve, Henry Ss. Stokes, Albert R. Thomp- 
son, « Henry G. Kibbe as the same remain of record and on file in 
said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 3d day of October, in the year 
of our Lord one thousand eight hundred and eighty-three, and of 
the Independence of the said United States. the one hundred and 
eighth. 

[Seal of U.S. Circuit Court. ] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C.C.U.S. No. 152. Henry R. 
Kibbe, Edward J. Chatfee, George IH. Shreve, Henry 8. Stokes, Albert 
Kx. Thompson, and Henry G. Kibbe, doing business as Kibbe, Chaf- 
fee, Shreve & Company, appellants, vs. Abraham G. Jennings and 
Warren P. Jennings. Filed 12th October, 1883. 
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1 The President of the United States of America to Thomas 
Dolan, Greeting: 

You are hereby commanded that you personally appear be- 
fore the judges of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit, in equity, on the first Monday of June, A. D. 1881, wherever 
the said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by Abraham G. Jennings & Warren 
P. Jennings, and do further and receive what the said court shall 
have considered im that behalf. And this you are not to omit under 
the penalty on you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New York, 
on the 27th day of April, in the year one thousand eight hun- 

dred and eighty-one, and of the Independence of the United 
2 States of America the hundred and fifth. 
JOSEPH M. DEVEL, Clerk. 


A. V. Briesen, comp!l'ts’ sol’r. 


The defendant is required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of June, 1881, or the bill will be taken pro confesso against him. 

J. M. D., Clerk. 


Endorsed: I hereby certify that on the 4th day of May, 1881, 
at the city of New York,in iny district, | personally served the within 
subpcena upon the within-named Thomas Dolan by exhibiting to him 
the within original, and at the same time leaving with him a copy 
thereof, dated May 19th, 1881. Louis I’. Payn, U.S. marshal, S. 
D. N. Y. B. U.S. circuit court. Filed May 20,1881. Joseph 
M. Deuel, clerk. 


3-4 Cireuit Court of the United States for the Southern District 
of New York. In Equity. 


ABRAHAM G. JENNINGS and WARREN P. JENNINGS 
is, 


Tuomas DoLan. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 

Abraham G. Jennings and Warren P. Jennings, doing business at 
the city of New York, county and State of New York, and citizens 
of the State of New York, bring this their bill of complaint against 
Thomas Dolan, doing business in the city of Philadelphia, county 
of Philadelphia, ‘and State of Pennsylvania, and who is, as your 
orators are Informed and believe, a citizen of the United States, and 
thereupon your orators complain and say : 

That Abraham G. Jennings, one of your orators, was and is the 

original and first inventor and produeer of a new and orig- 

5 inal design for lace purling, fully described in the letters pat- 

ent hereinafter mentioned, and which had not been known or 
1—153 
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used before said Abraham G. Jennings’ said invention and produc- 
tion, and which was not for more tha» two years before his applica- 
tion for a patent, as hereinafter mentioned, in public use or on sale 
with his consent or allowance, and which he, said Abraham 
G. Jennings, had invented and produced by his own industry, ge- 
nius, efforts, and expense. 

And your orators further show unto your honors (your orator 
Warren P. Jennings on information and_ belief) that said Abraham 
G. Jennings, being so as aforesaid the first inventor and _ pro- 
ducer of said new and original design for lace purling, did, 
on the Ist day of January, 1878, upon due application there- 
for, obtain letters patent of the United States for said invention 
in due form of law, under the seal of the Patent Office of the 

United States, signed by the Secretary of the Interior and 
6 countersigned by the Commissioner of Patents of the 

United States, bearing date the day and year last afore- 
said, and numbered 10388, whereby there was granted and _ se- 
cured to said Abraham G. Jennings, his heirs, administrators, or 
assigns, or intended so to be, for the term of fourteen years from and 
after the date of said letters patent, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be 
used the said invention and design as set forth in said letters patent, 
which, or a duly certified copy of which, is ready here in court to 
be produced, and by virtue whereof said Abraham G. Jennings be- 
came and was the sole owner of all the rights and privileges granted 
and secured, or intended to be granted and secured, in and by said 
letters patent. 

And your orators further show unto your honors that Warren P. 

Jennings, one of your orators, was and isthe original and first 
7 inventor and producer of a new and original design for fringed 

lace fabric, fully described in the letters patent hereinafter men- 
tioned,and which had not been known or used before said Warren P. 
Jennings’ said invention and production, and which was not for more 
than two years before his application for a patent, as hereinafter 
mentioned, in public use or on sale, with his consent or allowance, 
and which he, said Warren P. Jennings, had invented and produced 
by his own industry, genius, efforts, and expense. 

And your orators further show unto your honors (your orator 
Abraham G. Jennings on information and belief) that said Warren 
P. Jennings, being so as aforesaid the first inventor and producer of 
said new and original design for fringed lace fabric, did, on the 12th 
day of February, 1878, upon due application therefor, obtain letters 

patent of the United States for said invention, in due form of 
8 law, under the seal of the Patent Office of the United States, 

signed by the Secretary of the Interior and countersigned by 
the Commissioner of Patents of the United States, bearing date the 
day and year last aforesaid, and numbered 10448, whereby there 
was granted and secured to said Warren P. Jennings, his heirs, ad- 
ministrators, or assigns, or intended so to be, for the term of seven 
years from and after the date of said letters patent, the full and ex- 
clusive right and liberty of making, constructing, using, and vend- 
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ing to others to be used the said invention and design as set forth 
in said letters patent, which, or a duly certified copy of which, is 
ready here in court to be produced, and by virtue whereof said Warren 
P. Jennings became and was the sole owner of all the rights and 
privileges granted and secured, or intended to be granted and se- 
. cured, in and by said letters patent. 
9 And your orators further show unto vour honors that after- 
ward, to wit, on or about the 20th day of February, 1878, the 
said Abraham G: Jennings, byan instrument in writing of thatdate, 
sold, assigned, and transfered unto your orators all his right, title, and 
interest 1m and to said invention and the letters patent No, 10388 
there ‘for, granted as aforesaid, which said instrument in writing was 
duly recorded in the Patent Office of the United States, as by said 
instrument in writing, or a duly authenticated copy thereof, and the 
certificate of such recording thereto affixed, ready in court to be 
produced, will fully and at large appear. 

And your orators further show unto your honors that afterward 
to wit, on or about the 20th day of February, 1878, the said Warren 

P. Jennings, by aninstrument in writing of that date, sold, 
10 assigned, and transferred unto your orators all his right, title, 

and interest in and to said invention and the letters pat- 
ent No. 10448 therefor, granted as aforesaid, which said instrument 
in writing was duly recorded in the Patent Office of the United 
States, as by said instrument in writing, or a duly authenticated 
copy thereof, and the certificate of such recording thereto affixed, 
ready in court to be produced, will fully and at large appear. 

And your orators further show unto your honors that by virtue 
of the premises your orators became, and now are, the sole and ex- 
clusive owners of said several letters patent and the inventions and 
designs deseribed therein and of all the rights and privileges granted 
and secured, or intended to be granted and secured, thereby ; and 

that since they became the owners thereof, as aforesaid, your 
1] orators have invested and expended large sums of money, 
and have been to great trouble in and about said inven- 
tions and for the purpose of carrying on the business of man- 
ufacturing and selling lace fabrics which embody said designs, 
and making the same profitable to themselves and useful to the pub- 
lic, and that said inventions have been and are of great benefit and 
advantage; and that large quantities of said lace fabries were made 
according to said inventions and sold by your orators, to the great 
advantage of the public; and that the public have generally ae- 
knowledged and acquiesced in the aforesaid rights of your orators ; 
and your orators believe that they will realize : and receive large gains 
and profits therefrom if infringeinents by said defendant and his 
confederates shall be prevented. 
And your orators further show unto your honors that on the 
12 4th day of Oc tober, 1879, vour or: ators filed their bill ofcomplaint 
in thecircuit court of the United States for the district of Massa- 
chusetts against John E. Hodgkins and H. W. Beal, doing business as 
Hodgkins & Co.; that in their said bill they complained of the in- 
fringement by said defendants of design letters patent Nos. 103388 
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and 10448, being the same letters patent on which this present suit 
is brought, and prayed for an injunction and accounting against 
said defendants; that said defendanis filed their answer to said bill 
on the Ist December, 1879, denying, amongst other things, the 
validity of said several letters patent, and that the complainants had 
any rights under the same, and setting up the non-patentability, 
prior knowledge, and public use of the things patented in said sev- 
eral letters patent; that your orators on the 29th Dee., 1879, 
13 filed their application to such answer, and thereafter proofs 
were taken in said suits at length ; that after due proceedings 
had said suit was reached for final hearing, and that upon.due con- 
sideration thereof and after hearing arguments of counsel the court 
directed a decree to be entered sustaining the validity of said sev- 
eral letters patent and the rights of your orators under the same, 
and for an account and perpetual injunction- against said defend- 
ants, and that said decree was duly entered and the perpetual injunc- 
tions were duly issued and served on said defendants and that the 
accounting under said decree is now being proceeded with. 
And your orators further show unto your honors that on the 5d 
day of October, 1879, your orators filed their bill of complaint in 
this court against James [1. Sayre, Joseph W, North, and 
14 James E, Hedges, doing business as Sayre & North 
That in their said bill they complainea of the infringement 
by said defendants of the aforesaid design letters patent Nos. 10588 
and 10448, and prayed for an injunction and account. 
That said defendants duly appeared, and that thereafter, by the 


advice of counsel, and after having examined into the validity of 


said several patents they acknowledged in writing the validity of said 
patents, and the rights of your orators under the same, and that 
such acknowledgment has been filed in the clerk’s office of this 
court, and that said defendants have since dealt in goods which are 
duly licensed by your orators under said two letters patents. 
And your orators further show unto your honors that on 
15 the 12th day of February, 1881, your orators filed their bill 
of complaint in this court against Henry R. Kibbe, Edward 
J. Chaffee, George H. Shreve, Henry 8. Stokes, Albert IK. Thompson, 
and Henry G. Kibbe, composing ;the firm of Kibbe, Chaffee, Shreve 
& Company, of New York city. 

That in their said bill they alleged infringement by said. lefend: ants 
of the aforesaid design letters patent Nos. 10: 388 and 10448,and praved 
for an injunction and account; that defendants appeared by counsel, 
and that thereafter a motion fora preliminary injunction to restrain 
said defendants, as prayed in the bill of complaint, was brought to 
a hearing upon the affidavits and papers filed on the part of com- 
plainants and defendants, and that after argument by counsel and 

full consideration said motion was granted by Hon. Samuel 
16 Blatchford, cireuit judge; and to the original order for said 

injunction, and the writof injunction on file in this court and 
ready to be produced, your orators crave leave to refer. 

And your orators allege that said suit has been and is being de- 
fended by and at the expense of the said Thomas Dolan, the de- 
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fendant in this suit, and that the said Kibbe, Chatfee, Shreve & Co., 
as the agents of this defendant, sold the goods adjudged to be an 
.infringement in the suit against said Kibbe, Chaffee, Shreve & Co., 
and that the voods so sold by said Kibbe, Chaffee, Shreve & Co. 
were manufactured by the defendant, Thomas Dolan. 

Yet the said defendants, well knowing the premises and the rights 
secured to your orators as aforesaid, but contriving to injure your 

oratorsand todeprive them of the benefits and ad vantages which 
17 might and otherwise would accrue unto your orators from said 

inventions ever after the issuing of the said several letters pat- 
entas aforesaid and after vour orators became jointly the owners thereof 
and before the commencement of this suit, did, as your orators are 
informed and believe, without the license or allowance and against 
the will of your orators and in violation of your orators’ rights and 
in infringement of the aforesaid several letters patent, at the city of 
New York and other places, unlawfully and wrongfully and in defi- 
ance of the rights of vour orators, make, construct, use, and vend to 
others to be used the said inventions, and did make, construct, use, 
and vend to others to be used lace fabrics each made according to 
and employing and containing the inventions deseribed and claimed 
in each of the above-named letters patent, and that said defend- 

antand-his confederates still continue so to do, and that they 
1S are threateningto makethe aforesaid lace fabrics in large quan- 

tities and to supply the market therewith and to sell the same 
all in defiance of the rights acquired by and secured to your 
orators as aforesaid, and to your orators’ great and irreparable 
loss and injury, and by which your orators have been and still 
are being deprived of great gains and profits which they might and 
otherwise would have obtained, but which have been received and 
enjoved, and are being received and enjoyed, by the said defendant 
by and through his aforesaid unlawful acts and doings. 

And vour orators further show unto your honors, on information 
and belief, that said defendant has made and sold, and eaused to 
be made and sold, large quantities of said lace. fabrics, and has a 
large quantity on hand which he is offering for sale, and has made 

and realized large profits and advantages therefrom, but to 
IY what extent and how much exactly your orators do not 

know, and pray a discovery thereof. And your orators say 
that the use of the said inventions by said defendant, in the manner 
aforesaid, and his preparation for and avowed determination to 
continue the same, and his other aforesaid unlawful acts, in disregard 
and defiance of the rights of your orators, have the effect to and do 
encourage and induce others to venture to infringe said patents in 
disregard of your orators’ rights. 

And your orators further show unto your honors that they have 
caused notice to be given to said defendant of said infringements,’ 
and of the rights of your orators in the premises, and requested 
said defendants to desist and refrain theretrom, but said defendant 
disregarded said notice and refused to desist from said infringements, 
and still continues to make and sell ‘said lace fabries made in 
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infringement of said several letters patent, after the receipt 
20 of said notice, without right. 

And your orators pray that said defend: int, Thomas Dolan, 
and his and each of his servants, agents, attorneys, and workmen, 
and each and every of them, may be restrained and enjoined, pro- 
visionally and perpetually, by the order and injunction of this 
honorable court, from directly or indirectly making, constructing, 
using, vending, delivering, working, or putting into practice, opera- 
tion, | or use, or In anywise counterfeiting or imitating the said in- 
ventions, or either of them, or any part thereof, or any lace fabrics 
described and claimed in each or either of said letters patent made 
in accordance therewith, or like or similar to those which the said 
defendant has heretofore made ; and that the said defendant may be 
decreed to pay the profits unlawfully obtained by him by reason 

of the aforesaid infringement, and the damages thereby suf- 
21 fered by your orators, and the costs of this suit; and that 

your orators may have such further relief or such other 
relief as to this honorable’ court shall seem meet, and as shall be 
agreeable to equity. 

And, forasmuch as your orators can have no adequate relief except 
in this court, to the end, therefore, that the said defendant may, if 
he can, show why your orators should not have the relief hereby 
prayed, and may, upon his corporal oath, according to his best and 
utmost knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answers make to the premises, and to all the 
several matters hereinbefore stated and charged, as fully and partie- 
ularly as if severally and separately interrogated as to each and 
every of said matters, and may be compelied to account for and pay 

to your orators the profit by him acquired, and the damages 
22 suffered by your orators from the aforesaid unlawful acts. 

May it please your honors to grant unto your orators the writ 
of injunction, as well provisional as perpetual, issuing out of and 
under the seal of this honorable court, commanding, enjoining, and 
restraining the said defendant, Thomas Dolan, and his and each of 
his servants, agents, attorneys, and workmen, and each and every 
of them, as is hereinbefore in that behalf prayed. 

May it please your honors to grant unto your orators the writ of 
subpoena, issuing out of and under the seal of this honorable court, 
directed to the said defendant, Thomas Dolan, commanding him, 
by a certain day and under a certain penalty, to be and appear in 
this honorable court, then and there to answer the premises, and 

to stand to and abide such order and decree as may be made 
23 against him. 

And your orators will ever pray, ce. 

ABRAHAM G. JENNINGS. 
WARREN P. JENNINGS. 
A. V. BRIESEN, 


Comp'ts’ Sol’r and of Counsel. 


~I 
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Unirep States OF AMERICA, Sees 
Southern District of New York, j ~° 


On this 26th day of April, 1881, before me personally appeared 
Abraham G. Jennings and Warren P. Jennings, the above-named 
complainants, who, being by me severally duly sworn, depose 
and say that’ they have read the foregoing bill of complaint sub- 
scribed by them and know the contents thereof, and that the same 
is true of their own knowledge, except as to the matters therein 

stated-on information and belief, and as to those matters they 
24 believe it to be true, and that they verily believe said Abra- 
ham G. Jennings and Warren P. Jennings to be respectively 
the first and sole inventors and producers of the new and original 
designs for lace purling and fringed lace fabries described and 
claimed in the said several letters patent referred to in said bill of 
complaint. 
ABRAHAM G. JENNINGS. 
WARREN P. JENNINGS. 


Sworn to and subseribed before me this twenty-sixth day of April, 
ISS]. : 
[L. 8.] WILLY G. E. SCHULTZ, 

, Notary Public, Kings Co., N. Y. 

Certificate filed [in] N. Y. Co. 

Endorsed: United States circuit court, southern district of New 
York. Abraham G. Jennings and Warren P. Jennings vs. Thomas 
Dolan. Bill in equity. <A. V. Briesen, complainants’ solicitor, 
229 Broadway, New York. U.S. circuit court. Filed Apr. 27,1881. 
Joseph M. Deuel, clerk. 


95-26 United States Circuit Court, Southern District of New York. 
In Equity. 


Aprauam G. JENNINGS and WARREN P. JENNINGS 
vs 


Thomas Doran et al. 


Str: You will please enter our appearance for defendants in the 
above-entitled cause. 
Yours, «e., GEORGE HARDING, 
JOHN R. BENNETT, 
Sol’s & of Counsel for Def’ts. 
Dated June Ist, 1581. 
To J. M. Deuel, Esqr., clerk U.S. circuit court, so. district of N. 
Y’k. 
Endorsed: U. 8. cire’t e’t, so. dist. of N. Y’k. In equity, Jen- 
nings et al. ys. Dolan ef al. Appearance. U.S. cireuit court. Filed 
Jun- 1, 1881. Joseph M. Deuel, clerk. 


S THOMAS DOLAN VS. ABRAHAM G. JENNINGS ET AL. 


United States Circuit Court, Southern District of N. Y. In 
Equity. 
ABRAHAM G. JENNINGS & WARREN. P. JENNINGS 
Us. 
Thomas Donan. 
To the honorable the judges of the circuit court of the United States 
in and for the southern district of New York: 


The answer of Thomas Dolan, defendant, to the bill of complaint of 


Abreham G. Jennings and Warren P. Jennings, complainants. 


This defendant, for answer to the said bill of complaint, and not 
answering any objections thereto, says: 


/ 


He admits that letters patent of the United States No. 10388 were 
granted to the said Abraham G. Jennings January Ist, 1878, 
28 for “design for lace purling,” but denies that the said Jen- 
nings was the original and first inventor and producer of the 
said “design for lace purling” shown, described, and claimed in said 
letters patent,or that the same had not been known or used by others 
before the date of the said alleged invention and production by the 
said Jennings, or that the same had not, prior to the date of the said 
alleged invention and production or for more than two years before 
his application for letters patent therefor, been in public use or on 
sale, or that the said Jennings invented and produced said “ design 
for lace purling” by his own industry, genius, efforts, and expense, or 
that by reason of the grant of the said letters patent the said Jen- 
nings became the sole owner of the said “design for lace purling” 
therein shown, described, and claimed. 


IT. 


29 He admits that letters patent of the United States No. 10448 

were granted to Warren P. Jennings February 12, 1878, for 
“design for a fringed laced fabric,” but deny — the said Jennings was 
the original and first: inventor and producer of the said “design for 
fringed lace fabric” shown, described, and claimed in the said letters 
patent, or that the same had not been known or used by others 
before the date of the said alleged Invention and production by the 
said Jennings, or that the same had not, prior to the date of the said 
alleged invention or production or for more than two years before 
his application for letters patent therefor, been in public use or on 
sale, or that the said Jennings invented and produced said “de- 
sign for a fringed lace fabric” by his own: industry, genius, efforts, 

and expense, or that by reason of the grant of the said letters 
30 patent the said Jennings became the sole owner of the said 

“design for a fringed lace fabric” therein shown, described, 
and claimed. 


ITI. 
He has no knowledge as to the alleged assignment of February 
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20, 1878, from Abraham G. Jennings to the complainants, and leave- 
complainants to make such proof thereof as they may be advised. 
IV. 

He has no knowledge as to the alleged assignment of February 
20, 1878, from Warren P. Jennings to the complainants, and leave- 
complainants to make such proof thereof as they may deem neces- 
sary. 

V. 

Ile has no knowledge as to whether, by virtue of the said alleged 

assignments, the complainants became, and are now, the sole and 


exclusive owners of the said several letters patent above re- 

o ferred to, and leave- complainants to make such proof thereof 
as they. may deem necessary. 
VI. 


H{e denies, upon information and belief, that the complainants 
have invested and expended large sums of money, and have been 
to great trouble in and about said inventions,and for the purposes of 
carrying on the business of manufacturing and selling lace fabrics 
which embody said designs and making the same profitable to them- 
selves and useful to the trade, and that said inventions have been 
and are of great benefit and advantage, and that large quantities of 
said lace fabric were made according to said inventions and sold by 
the complainants, to the great advantage of the public, and that 
the public have generally acknowledged and acquiesced in the afore- 
said rights of ‘the complainants. 

o2 : VI. 

He denies that he has in any manner or way whatsoever in- 
fringed the said several letters patent, or either of them, or that he 
‘intends or threatens so to do. 


VILL. 


He denies that he has caused the complainants any loss or dam- 
age or injury whatsoever, or that the complainants have been 
deprived of any gains or profits which they might or otherwise 
would have obtained and been in the receipt and enjoyment of had 
it not been for his acts and doings. 

IX. 

He admits that the complainants filed a bill of complaint in the 
circuit court of the United States for the district of Massachusetts 
against John Hodgkins and H. W. Beal, doing business as Hodg- 

kins & Beal, for alleged infringement of the said letters patent, 
Oe and each of them; that said defendant appeared and filed 
answer thereto; that issue was joined and proofs taken in said 
‘ause on behalf of complainants, but he is informed and believes that 
no proofs were taken by or on behalf of the defendant, nor was any 
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defense whatsoever interposed by him or on his behalf, and that 
the decree entered by the court in said suit was by reason of de- 
fault on the part of the said defendant. 

X. 

Ile charges, on information and belief, that the said letters pat- 
ent No. 10388, for “design for lace purling,” are void, for that the 
said “design for lace purling” therein shown, described, and claimed 
Was not new and origina! with the said Abraham G. Jennings, but 

that the seme was, prior to the date of the said alleged inven- 
od tion and production thereof by the said Jennings, known to 

and used by the following-named persons at the following- 
named places, viz: | 

Henry Colton, of Philadelphia, Pennsylvania, at the factory of 
Messrs. Slocum, in the city of New York, and elsewhere. 

Henry Boot, deceased, late of Philadelphia, Pennsylvania, at the 
factory of Thomas Dolan, in said city of Philadelphia, and else- 
where. 

Thomas Dolan, in the said city of Philadelphia, and elsewhere. 


Henry A. Truitt, of Philadelphia, Pennsylvania, at the city of 


Philadelphia, and elsewhere. 
Cornelius Jackson, of Philadelphia, Pennsylvania, at the factory 
of Thomas Dolan, in said city of Philadelphia. , 
William MeDevitt, of Philadelphia, Pennsylvania, at the factory 
of Thomas Dolan, in said city of Philadelphia. 


Henry R. Kibbe, of Somers, Tolland county, in the State of 


30 Connecticut, at the city of Philadelphia, and elsewhere. 
Dunnington, of Boston, Massachusetts, at the eity of brook- 
lyn, New York, and elsewhere. 

Henry Crine, of Boston, at said Boston, Brooklyn, New York, New 
York city, and elsewhere. 

XI. 

He charges, on information and belief, that the said letters pat- 
ent No. 10388 are void, for that the “design for lace purling ” shown, 
described, and claimed therein were not original with the said A. G, 
Jenpings, nor did he invent and produce the same by his own in- 
dustry, genius, efforts, and expense, but that the same was invented 
and produced by the industry, genius, efforts, and expense of Dun- 
nington, now of Boston, Massachusetts, then of Brooklyn, New York, 

who, after inventing and producing the said designs for lace 
36 purling, exhibited and explained the same to the said A. G. 

Jennings, Whothereupon surreptitiously and unjustly obtained 
the said letters patent No. 10388 for that which had, prior thereto, 
been invented and produced by the industry, genius, efforts, and 
expense of the said —— Dunnington. 


XII. 


He charges, on information and _ belief, that the said letters pat- 
ent No. 10588 are void, for that the “design for lace purling” shown, 
described, and claimed therein was not original with the said A. G, 
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Jennings, nor did he invent and producethe same by his own indus- 
try, genius, efforts, and expense, but that the same was invented 
and produced by the industry, genius, efforts, and expense of Henry 

Boot, deceased, late of Philadelphia, Pennsylvania, then of 
Od Brooklyn, New York, who, after inventing and producing the 

said “design for lace purling,” exhibited and explained the 
same to the said A. G. Jennings, who thereupon surreptitiously and 
unjustly obtained the said letters patent No. 10388 for that which 
had, prior thereto, been invented and produced by the industry, 
genius, efforts, and expense of the said Boot. 


XIIL.: 


He charges, on information and belief, that the said letters patent 
No. 10388 are void, for that the “ design for lace purling” shown, 
deseribed, and claimed therein was not original with the said A. G. 
Jennings, nor did he invent and produce the same by his own in- 
dustry, genius, efforts, and expense, but that the same was invented 
and produced by the industry, genius, efforts, and expense of Henry 

Crine, of Boston, at said Boston, Brooklyn, New York, New 
38 York city, and elsewhere, who, after inventing and produe- 

ing. the said “design for lace purling,” exhibited and ex- 
plained the same to the said A. G. Jennings, who thereupon sur- 
reptitiously and unjustly obtained the said letters patent No. 10388 
for that which had prior thereto been invented and produced by the 
industry, genius, efforts, and expense of the said Crine. 

XLV. 

He charges, on information and_ belief, that the said letters pat- 
ent No. 10448 for “design for a fringed lace fabric” are void, for 
that the said design therein shown, described, and claimed was not 
new and original with the said Warren P. Jennings, but that the 
sume was, prior to the date of the said alleged invention and_pro- 
duction thereof by the said Jennings, known to and used by the fol- 
lowing-named persons at the following-named places, viz: 

39 Henry Colton, of Philadelphia, Pennsylvania, at the fae- 
tory. of Messrs. Slocum, in the: city 6f New York, and else- 
where. | . 

Henry Boot, deceased, late of Philadelphia, Pennsylvania, at the 
factory of Thomas Dolan, in said city of Philadelphia, and else- 
where. 

Thomas: Dolan, of the city of Philadelphia, at said city, and else- 
where. . 

Henry A. Truitt, of Philadelphia, Pennsylvania, at said city, and 
elsewhere. : 

Cornelius Jackson, of Philadelphia, Pennsylvania, at the factory 
of Thomas. Dolan, in said city of Philadelphia. 

William, MeDevitt, of Philadelphia, Pennsylvania, at the factory 
of Thomas Dolan, in said city of Philadelphia. 

Henry R. Kibbe, of Somers, Tolland county, State of Pennsyl- 
vania, at the city of Philadelphia, and elsewhere. 
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ew 


40 Dunnington, of Boston, Massachusetts, at the city of Brook- 
lyn, New York, and elsewhere. 

Henry Crine, of Boston, at said Boston, Brooklyn, New York, New 
York city, and elsewhere. 

XV. 

He charges, on information and belief, that the said letters 
patent No. 10448 are void, for that the “design for a fringed 
lace fabric” shown, described, and claimed therein was not orig- 
inal with the said Warren P. Jennings, nor did he invent or pro- 
duce the same by his own industry, genius, efforts, and ex- 
pense, but that the same was invented and produced by the indus- 
try, genius, efforts, and expense of Dunnington, now of Boston, 
Massachusetts, then of Brooklyn, New York, who, after inventing 
and producing the said designs for a fringed lace fabric, exhibited 

and explained the same to the said Warren P. Jennings, who 
41 thereupon surreptitiously and unjustly obtained the said let- 

ters patent No. 10448 for that which had prior thereto been 
invented and produced by the industry, genius, efforts, and expense 
of the said Dunnington. 


XVI. 

fe charges, on information and belief, that the said. letters pat- 
ent No. 10488 are void, for that the “design for a fringed lace fab- 
ric” shown, deseribed, and claimed therein was not original with 
the said Warren P. Jennings, nor did he invent and produce the 
same by his own industry, genius, efforts, and expense, but that the 
same was invented and produced by the industry, genius, efforts, 
and expense of Henry Boot, deceased, late of Philadelphia, Penn- 
sylvania, then of Brooklyn, New York, who, after inventing and 
producing the said “ design for a fringed lace fabric,” exhibited 

42 and explained the same to the said Warren P. Jennings, 
who: thereupon surreptitiously and unjustly obtained the said 

letters patent No. 10448 for that which had prior thereto been in- 


vented and produced by the industry, genius, efforts, and expense of 


the said Boot. 
XVII. 

He charges, on information and belief, that the said letters patent 
No. 10448 are void, for that the “design for a fringed lace fabric ” 
shown, deseribed, and claimed therein was not original with the 
said Warren P. Jennings, nor did he invent and produce the same 
by his own industry, genius, efforts, and expense, but that the same 
was invented and produced by the industry, genius, efforts, and ex- 

pense of Henry Crine, of Boston, Massachusetts, who, after 
43 inventing and producing the said “ design for a fringed lace 

fabric,” exhibited and explained the same to the said Warren 
P. Jennings, who thereupon sureptitiously and unjustly obtained 
the said letters patent No. 10448 for that which had prior thereto 
been invented and produced by the industry, genius, efforts, and 
expense of the said Crine. 
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AVI. 


He admits that he, or the firm of Thomas Dolan & Co., of which 
he is seiiior member, is now, and has been for some time past, 
largely engaged in manufacturing a fabric consisting of pillars pro- 
vided with regular laterally projecting loops—that is, having loops 
projecting to an equal distance on each side of the pillars thereof, 
but denies that such fabrie infringes the said Jennings patent No. 
LUSSS. 

Ife is advised and believes that if the said Jennings patent 

44 No. 10588, which is for a fabric the pillars whereof are pro- 

vided with irregular laterally projecting loops, is construed 

to cover a fabric the pillars whereof are provided with regular later- 

ally projecting loops, which is the fabric he or the firm of Thomas 

Dolan & Co. are now manufacturing, then said patent is anticipated 

by the fabric made by me, or the firm of Thomas Dolan & Co., of 

which Iam senior member, long prior to the date of the said Jen- 
nings patent, and therefore is void. 

He admits that the complainants fiied their bill of complaint in 
the United States cireuit court, southern district of New York, 
against Henry R. Kibbe ef al. for infringement of the said design 

letters patent No. 10388 and No. 10448, herein referred to, and 
45 that after argument a preliminary injunction was granted by 
the court and issued against the defendant, as alleged in the 
bill of complaint, enjoining him from continuing to sell a fabrie the 
pillars whereof are provided with irregular laterally projecting loops; 
and he further admits that said suit has been and is now being de- 
fended by him, or the firm of Thomas Dolan & Co., of which he is 
senior member, and that the defendant therein is acting as agent 
for the sale of goods alleged to be infringed by him, or the firm of 
which he is senior member, and that the goods alleged to be an in- 
fringement and enjoined by the court were made by his firm. 
XIX. 
Ile is advised and believes that the said several letters patent 
No. 10388, for “ design for lace purling,” and No. 10448, for 
16 “design for a fringed lace fabric,” and each of them, is void 
for want of novelty. 
AA 

He submits that the complainants are not entitled to the relief, 
sought for in said bill of complaint, and, without admitting any 
matters therein charged and not sufficiently herein answered unto 
ave true, pray- to be hence dismissed, with his costs. 

THOMAS DOLAND. 

GEORGE HARDING, 

JOHN R. BENNER, 

Sol’rs and of (ounsel for Defendant. 
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Unitrep STATES OF AMERICA, 
Southern District of New York, 
PENNSYLVANIA: 

Thomas Doland, the above-named defendant, being duly sworn, 
deposes and says as follows: That the foregoing answer by him 
subscribed is true, so far as the statements therein contained are 

within his own knowledge, and so far as made on informa- 
47 tion and belief he verily believes them to be true. 


Subscribed and sworn to before me this 20th day of July, A. D. 
1881. 
fr. 8.] GEO. H. MERCER, 
| Notary Public. 


Endorsed: U. S. C. court, so. dist. of N. Y’k. In equity. Jen- 
nings et al. vs. Dolan. Answer. U.S. circuit court. Filed Jul- 21, 
1881. Joseph M. Deuel, clerk. 

48 Cireuit Court of the United States for the Southern District 
of New York. In Equity. 
ABRAHAM G. JENNINGS and WARREN P. JENNINGS 
vs. 
THomas Doan. 
Thereplication of Abraham G. Jennings and Warren P. Jennings, 
complainants, to the answer of Thomas Dolan, defendant. 


These repliants, saving and reserving unto themselves now and at 


all times hereafter all and all manner of benefit and advantage of 


exception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto say that they will aver, 
maintain, and prove their said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be 
to be replied unto by these repliants: 
49 Without this, that any other matter or thing whatsoever in 
the said answer contained material or effectual in law to be 
replied unto,and not herein and hereby well and sufficiently replied 
unto, confessed, or avoided, traversed, or denied, is true. 

All which matters and things these repliants are and will be ready 
to aver, maintain, and prove as this honorable court shall direct, 
and humbly pray as in and by their said bill they have already 
prayed. 
BRIESEN & BETTS, 


Solicitors for Complainants. 


Endorsed: United States circuit court, southern district of New 
York. In equity. Abraham G. Jennings and Warren P. Jennings 
vs. Thomas Dolan. Replication. Briesen & Letts, solicitors for com- 
plainants, No. 229 Broadway, New York, N. Y. U.S. cireuit court. 


Filed Aug. 1, 1881. Joseph M. Deuel, clerk. 


_> 


- 
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50 United States Circuit Court, Southern District of New York. 
In Equity. 


ABRAHAM G, JENNINGS & WaAkREN P. JENNINGS 
Us. 
THOMAS DOLAN. 
New York, Sept. 9, 1881. 

Testimony taken on the part of the complainants, under and pursu- 

ant to the 67th rule of the Supreme Court of the United States 

as amended, before John A. Shields, Esq., a standing examiner of 

said court. 


Present: Briesen & Betts, Esqrs., counsel for comp’ts, Mr. W. G. 
Button representing John R. Bennett, Esq., for defendant. 


(At request of John R. Bennett, Esq., of counsel for defendant, the 
taking’ of testimony In above case is adjourned to 11 o’elock 
51 a. m., September 10, at office of Briesen & Betts, 229 Broad- 
way, N. Y. 
New York, Seytember 10th, 1881. 


Present: A. V. Briesen, Esqr., of counsel for comp’t, and John R. 
Bennett, Esq., of counsel for def’t. 


Counsel for complainant offers in evidence lettters patent No. 
10388, granted to Abraham G. Jennings January 1st, 1878, for de- 
sign for lace purling, and the same is marked “Comp’ts’ Exhibit 
Fabric Patent. J. A.S., Ex’r. Sept. 10th, 1881.” 

Also letters patent No. 10448, granted to Warren P. Jennings 
Keb’y 12th, 1878, for design for fringed lace fabrie, and the same ts 
marked “Comp’ts’ Exhibit Fringed Patent. J: A. S8., Ex’r. Sept. 

LOth, 18581.” 
52 Also assignment from A. G. Jennings to himself and W. 
P. Jennings, bearing date Feb’y 20, 1878, with certificate of 
record thereon, and the same is marked “ Comp’ts’ Exhibit No. 1. J. 
A.S., Ex’r. Sept. 10, 1881.” 

Also assignment from W. P. Jennings to himself and A. G. Jen- 
nings, bearing date Feb’y 20th, 1878, with certificate of record 
thereon, and the same is marked “Comp’ts’ Exhibit No. 2. J. A.S., 
Ex’r. Sept. 10, 1881.” ) 


Counsel for complainants asks whether counsel for defendant will 
or will not waive proof of execution of the assignments. 

Counsel for defendant waives proof of execution of the assign- 
ments just offered in evidence. 


53 Counsel for complainants also offers in evidence a nubia, 

and the same is marked “Complainants’ Exhibit Kibbe Nu- 
bia—J. A. 8., Ex’r—Sept. 10, 1881,” being the same nubia offered 
in evidence 1n case Jennings vs. Kibbe, and asks counsel for defend- 
ant to admit that said nubia is one made and sold by the defendant 
prior to the commencement of this suit and subsequent to the issue 
of Exhibits Fabric Patent and Fringe Patent. 
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Counsel for defendant admits the manufacture and sale by the 
defendant of the nubia “Complainants’ Exhibit Kibbe Nubia—J. 
A. 5., Ex'r—Sept. 10, 1851,” prior to the commencement of this 
suit, and subsequent to the issue of the Jennings patents mentioned 
in the bill of complaint. 

JOIN R. BENNETT, 
Def't’- Sol’. 

BRIESEN & BETTS, 
Compl'ts’ Solicitors. 


Comp’ts’ prima facie Cause closed. 
54 UNITED STATES PATENT OFFICE. 
ABRAHAM G. JENNINGS, Of Brooklyn New York. 
Design for Lace Purling. 


Specification forming part of Design No. 10588, dated January 1, 
1878; application filed December 17, 1877. 


To all whom it may concern: 

Be it known that I, Abraham G. Jennings, of Brooklyn, Kings 
county, New York, have invented a new and original design for lace 
purling, of which the follow} Ine Isa specification ; 

Figure 1 represents a photographie illustration of my new lace 
purling. Fig. 2 isa photographie illustration of the same design 
made of coarser thread. 

This invention relates to a new design fora lace fabric, and it con- 
sists In providing the pillars thereof with more or less irregular lat- 
erally-projecting loops, thereby imparting to the entire fabric a puck- 
ered, wavy, purl-like appearance, which is indicated in the photo- 
graph. The loops on the piliars are placed close together to increase 
the effect. 

i claim— 

The design for a lace purling the pillars whereof are provided 
with irregular laterally-projecting loops, substantially as shown. 

ABRAHAM G. JENNINGS. 
Witnesses: 
T. B. MOSHER, 
A. V. BRIESEN. 
Endorsed: A. G. Jennings et al. vs. Comp'ts Exh. 
Fringe Patent. J. A.S., Ex’r. April 28, 1881. 


Or 
a) | 


(Here follows diagram marked p. 56.) 


DESICN. 


A. G. JENNINGS. 
Lace Purling. 


No. 10,388. Patented Jan. 1, 1878. 
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DESICN. 
W. P. JENNINGS. 
Fringed Lace Fabric. 


No. 10,448. Patented Feb. 12, 1878. 
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57 Unirep States PAtent OFFICE. 
WARREN P. Jennrinas, of Brooklyn, New York. 
Di sign fora Fringed- Lace Fabrie. 


Specification forming part of Design No. 10448, dated February 
12,1875. Application filed January 9, 1878. 


To all whom it may concern : 

Be it known that I, Warren P. Jennings, of Brooklyn, Kings 
county, New York, have invented a new and original design for 
fringed-lace fabric, of which the following is a specification : 

The accompanying photograph illustrates a face view of my new 
design. 

This invention relates to a new looped fringe applied in series to 
lace fabrics. 

A represents the lace fabric of usual kind. BB are the discon- 
nected fringes applied thereto. Each fringe B is formed with loops 
at both sides of a central stem or ribalong its entire extent, as shown, 
thus producing a peculiar, full, and yet loose effect. The fringes 
are arranged in series of rows and suspended from the lace fabrie. 

I claim— 

The design for a lace fabric provided with disconnected doubly- 
looped fringes B, having loops at both sides of a central stem or rib, 
substantially as shown. 

WARREN P. JENNINGS. 

Witnesses: 

TH. JUNCKE. 
A. G. JENNINGS. 
58 [Endorsed:] Abraham G. Jennings & Warren P. Jennings 
’s. Thomas Dolan. Comp’ts’ Exhibit Fabric Patent. J. A. 
S., Ex’r. Sept. 10,1881. 


(Here follows diagram marked p. 59.) 


60 Whereas I, Abraham G. Jennings, of Brooklyn, in the county 

of Kings and State of New York, did obtain letters patent of 
the United States of America for a certain new and original design 
for lace purling (for the term of 14 years), which letters patent bear 
date the first day of January, eighteen hundred and seventy-eight, 
and are numbered 10388 ; 

And whereas Abraham G. Jennings and Warren P. Jennings, both 
of Brooklyn, in the county of Kings and State of New York, are de- 
sirous of acquiring all my right, title, and interest in and to said in- 
vention: 

Now this indenture witnesseth that for and in consideration of the 
sum of one dollar to me, the said Abraham G. Jennings, in hand 
paid, the receipt of which is hereby acknowledged, I have assigned, 

sold, and set over, and do hereby assign, sell, and set over, 
61 unto the said Abraham G. Jennings and Warren P. Jen- 
nings all the right, title, and interest which I have in the 
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said invention as secured to me by said letters patent; the same to 
be held and enjoyed by the said Abraham G. Jennings and Warren 
P. Jennings for their own use and behoof and for the use and behoof 
of their legal representatives to the full end of the term for which 
said letters patent are granted as fully and entirely as the same 
would have been held and enjoyed by me if this assignment and 
sile had not been made. 

In testimony whereof I hereunto set my hand and affix my seal 
this 20th day of February, eighteen hundred and seventy-eight. 


A. G. JENNINGS. [r. s.] 


Sealed and delivered in the presence of— 
THOS. STRINGER. 
62 (Endorsed:) A. G. Jennings’ design patent No. 10588 to him- 
selfand W. P. Jennings. Assignment of patent. U.S. Pat- 
ent Office. Received for record Sept. 29, 1879. Recorded liber L 
24, page 411. Ex’d: C. E. L. Record & return to A. VY. Briesen, 
patent and law office, 220 Broadway, New York. <A. VY. Briesen, 
patent agency, 229 Broadway, N. Y. Oct. 16, 1879. A. G. Jen- 
nings et al. vs. H.R. kKibbe et al. Compl'ts’ Exh. No.1, J. A. 
63 S., Ex’r. April 28,1851. A. G. Jennings et al. vs. Thomas 
Dolan. Compl’ts’ Exhibit No.1. J. A. S., Ex’r. Sept. 10, 
1881. 


64 Whereas I, Warren P. Jennings, of Brooklyn, in the county 

of Kings and State of New York, did obtain letters patent of 
the United States of America for a certain new and original design 
for a fringed lace fabric (term of patent, 7 years) which letters pat- 
ent bear date the twelfth day of February, eighteen hundred and 
seventy-eight, and are numbered 10448 ; 

And whereas Warren P. Jennings and Abraham G. Jennings, 
both of Brooklyn, in the county of Kings and State of New York, 
are desirous of acquiring all my right, title, and interest in and to 
suid Invention: 

Now, this indenture witnesseth that for and in consideration of 
the sum of one dollar to me, the said Warren P. Jennings, in hand 
paid, the receipt of which is hereby acknowledged, I have assigned, 
sold, and set over, and do hereby assign, sell, and set over, unto the 

said Warren P. Jennings and Abraham G. Jennings all the 
a) right, title, and interest which I have in the said invention 

as secur. d to me by said letters patent, the same to be held 
and enjoved by the said Warren P. Jennings and Abraham G., 
Jennings for their own use and behoof and for the use and behoot 
of their legal representatives to the full end of the term for which 
said letters patent are granted as fully and entirely as the same 
would have been held and enjoyed by me if this assignment and 
sale had not been made. 

In testimony whereof I hereunto set my hand and affix my 
seal this 20th day of February, eighteen hundred and seventy-eight. 


WARREN P. JENNINGS. [1 s.] 


Sealed and delivered in presence of— 


THOS. STRINGER. 
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Endorsed: W. P. Jennings’ design patent No. 10448 to 

66 himself and A. G. Jennings. Assignment of patent. U.S. 

Patent Office. Received for record Sept. 29, 1879. Recorded 

liber L. 24, pagé 412. Reeord & return to A. V. Briesen, patent and 

law office, 229 Broadway, New York. A. V. Briesen, patent agency, 

Oct. 16, 1879, 229 Broadway, N.Y. Ex’d: C. E. L. <A. G. Jen- 

nings et al. vs. TE. R. Kibbe et al. Comp’ts’ Exh. No, 2. J. A.S., Ex’r. 

April 28,1881. A. G. Jennings et al. vs. Thomas Dolan. Comp’ts’ 
Exhibit No, 2.: J. A. S., Ex’r. Sept. 10, 1881. 


O67 At a stated term of the circuit court of the United’States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the seventeenth day of October, in the year 
of our Lord one thousand eight hundred and eighty-two. 
Present: The Honorable William J. Wallace, circuit judge. 


ABRAHAM G. JENNINGS ef al. 
vs. -(No. 58. Rquity Cal.) 
THomas Dotan. 

The above cause coming on this day for final hearing Upotl plead- 
ings and proofs, Mr. Arthur V. Briesen is heard in behalf of the 
complainants. Mr. John R. Bennett is heard in behalf of the de- 
fendant. 


Decree for complainant. (See same te be entered.) 


OS United States Cireuit Court. Southern Distriet of New York. 
In Equity. 


A. G. JENNINGS et al. vs. THOMAS DOLAN. 


| hereby consent that Messrs. Briesen and Betts be substituted as 
solicitors for the complainants in the above-entitled case. 
A. V. BRIESEN, 
Solr for (Comp'ts. 
Ordered accordingly. 


SAML BLATCHFORD. 


Please take notice that we appear as solicitors for the complain- 
ants in the above-entitled case. 
New York, May 21st, 1581. 
BRIESEN & BETTs. 
To J. M. Deuel, Esqr., cl’k U.S.C. CS. D. of N. Y., and — 


——, sol'r for — ——-. 


ij!) Endorsed: U. ». cireult court, s. dist. ot New York. A. (ry. 

Jennings et al. vs. Thomas Dolan. Notice of substitution. 
Briesen & Betts, sol’rs for compl’ts, 229 Broadway, New York. U.S. 
circuit court. Filed May 26,1851. Joseph M. Deuel, clerk. 
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70 U.S. Cireuit Court,Southern Districtof New York. In Equity. 


ABRAHAM G. JENNINGS and WARREN LP. JENNINGS 
ns. » Docket No. 1906. 
Thomas DoLayn. 


We hereby consent that Briesen & Steele be substituted as the so- 
licitors for the complainants in the above-entitled case in our place 
and stead. 

New York, 14th Feb’y, 1885. 

BRIESEN & BETTS, 
(Comp ts’ Solicitors. 

Endorsed: U.S. cireuit court, south. dist. of N. Y. Docket No. 
1996. A. G. Jennings et al. vs. Thomas Dolan. Consent and order 
of substitution. Briesen & Betts, comp’ts’ sol’t’rs, 220 Bway, N, Y. 
U.S. cireuit court. Filed Keb’y 15, 1SS5. Joseph M. Deuel, clerk. 


71 United States Cireuit Court. Southern District of New York. 
ABRAHAM G. JENNINGS «& al. vs. ThoomaAs DoLAay. 


Take notice that we shall present the annexed decree, a copy of 
which is herewith served upon you, to the Hon. William J. Wallace, 
circuit judge, at the United States circuit court room In the city of 
New York, on Thursday, October 19th, at the opening of court on 
that day, for settlement and signature by the judge. 

Yours, truly, BRIESEN & BETTS, 
Complainants’ Solicitors. 

New York, Oct. 18, 1882. 

To John R. Bennett, Esqr., defendant’s solicitor. 

72 At a stated term of the United States circuit court held in 
and for the southern district of New York, at the cireuit court 
rooms in New York city, on the 17th day of ¢ ctober, 1SS2. 

Present: Hon. William J. Wallace, cireuit judge. 


ABRAHAM G. JENNINGS and WARREN P. J ENNINGS ) 
is 


THomas DOoOLAN. 


In Equity. 
Docket No. 1996. 


This cause having come on for final hearing at this October term 
of the circuit court upon the bill of complaint, the answer of 
defendant, and the filed papers and exhibits, and the testimony 
taken on the part of the complainants therein, now, after hearing 
A, YY: Briesen, Ksq., of counsel for complainants, ana John R. Ben- 

nett, Esq., of counsel for defendant, and due deliberation had, 
73 and on motion of Briesen & Betts, complainants’ solicitors, 
it Is hereby— 
Ordered, adjudged, and decreed that the design letters pat- 
ent of the United States issued to Abraham G. Jennings 
on the Ist day of January, 1878, as No. 10388, for a new and 
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original design for lace purling, and the design letters patent of the 
United States issued to Warren P. Jennings on the 12th day of Feb- 
ruary, 1878, as No. 10448, for a new and original design for fringed 
lace fabric, are good and valid in law; that the complainants herein 
are entitled to the exclusive rights ‘in, to, and under said two design 
letters patent and in and to the inventions and designs secured 
thereby ; that the defendant, Thomas Dolan, has infringed upon the 
claims of said two design letters patent and upon the exclusive 
rights of the complainants thereunder. 
And it-is further ordered, adjudged, and decreed that the 
74 complainants do recover from the defendant, Thomas Dolan, 
the profits, PAlns, and advantages which the said defendant 
has derived, received, or made by reason of the infringement of the 
complainants’ exclusive rights under said two design letters patent 
by anv manufacture, use, or sale of lace fabrics containing said in- 
ventions and designs, or either of them, and that the said complain- 
ants do also recover any and all damages thev have sustained by 
reason of any infringement of their exclusive rights under said two 
design letters patent, or cither of them, by the said defendant; and 
it is hereby, on consent of counsel for the respective parties, referred 
to Joseph M. Deuel, squire, one ot the masters of this court, to 
ascertain, take, and report the quantity of lace fabrics made and 
the quantity sold by said defendant, Thomas Dolan, in violation of 
suid two ‘design letters patent, or either of them, and the 
70 quantity ‘of such lace fabries which said defendant has on 
hand, and the gains, profits, and advantages derived by 
said defendant from and through said infringements, and to assess 
the damages suffered by the complainants by reason of said infringe- 
ments, and to report thereon with all convenient speed. 

And the defendant, Thomas Dolan, is hereby directed and_re- 
quired to attend before said master from time to time, as required, 
and to produce before him such books, papers, exhibits, statements, 
vouchers, and documents as he may be directed by said master to 
produce, and to submit to such oral or other examination as the 
Inaster may direct. 

And it is further ordered, adjudged, and deereed that a perpetual 

injunction be issued out of and under the seal of this court 
76 enjoining and restraining the defendant, Thomas Dolan, 

and his.servants, agents, attorneys, representatives, and 
workmen from: directly or indirectly making, or causing to 
be made, constructing, or causing to be constructed, using, or 
causing to be used, vending, or causing to be sold, delivering, or 
causing to be délivered, working, or causing to be worked, or put- 
ting Into practice, operation, Lor use, | or in any wise counterfeiting or 
using or imitating the said inventions and designs, er either of them, 
Or any part or parts thereof, or any lace fabrics made in accordance 
therewith, or like or similar to those which the said defendant, 
Thomas Dolan, has heretofore made, used, or sold, containing or em- 
bodying the inventions or designs described and claimed in said two 
design letters patent, Nos. 10388 and No. 10448, or either of them, 
in any way whatsoever. 


ne 
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77 And it is further ordered, adjudged, and decreed that the 


complainants do recover of the defendant, Thomas Dolan, 
the costs of this suit, to be taxed, and that the question of in- 
crease of damages and all further questions be reserved until the 


coming in of the master’s report. ) 
WM. J. WALLACE. 


Consented that Joseph M. Deuel be appointed as master. 


10, 19, ’82. 
JNO. R. BENNETT, 
Pro. Def ts. 
BRIESEN & BETTS, 


( omp ts’ Sol ’rs. 


Endorsed: U.S. circuit court, south. dist.of N. Y. A.G. Jennings 
et al. vs. Thomas Dolan. Interloeutory decree. Briesen & Betts, 
sol’rs for comp’ts, 229 Broadway, New York. Service of a copy of the 
within decree & notice is hereby admitted Oct. 18,82. John RK. 
Bennett, counsel for def’ts. U.S. circuit court Filed Oct. 19, 1882. 
Joseph M. Deuel, clerk. 


78 U.S. Circuit Court, So. Dist. of New York. In Equity. 
A. G. JENNINGs ef al. vs. THomas Dolan. 


I have attended to the duties assigned to me by the decree made 
and entered herein on the 19th day of October, A. D. 1882, in the 
discharge of which I have been attended by Mr. A. V. Briesen, of 
counsel for complainants, and by Mr. John R. Bennett, of counsel 
for defendant. 

I find and report from the evidence taken before me that the de- 
fendants manufactured and disposed of four thousand two hundred 
ninety-five and 45 dozen (4,205;°;) pearl lace nubias, which in- 
fringed complainants’ patent. ; 

I further find and report that of the number so found as 
79 above twenty-two hundred and eighty-one & 75 dozen 
(2,281,5), were consigned to and sold by Kibbee, Chaffee, 
Shreve & Co.,of New York city, against whom, and in a suit in this 
court entitled A. G. Jennings et al. vs. Henry R. Kibbe et al., com- 
plainants have obtained a decree for eleven hundred fifty-four dol- 
lars and sixty-two cents, such damage having been measured by the 
complainants’ license fee of fifty cents per dozen. 

I further find and report that oy stipulation of counsel damages 
are to be assessed in this case for the whole amount of nubias man- 
ufactured and sold by the defendant, and a decree entered therefor, 
and that if, at any time prior to the saticfaction of said decree, the 
decree against Kibbee et al. is paid or satisfied, in whole or in part, 

as to such damages, the amount so paid shall be considered 
80 as credited upon, and be deducted from, the decree in this 

‘ause for the corresponding number of nubias covered by 
such payment. | 

I further find and report that complainant has an established 
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license fee of fifty eents per dozen for the nubias made and sold as 
aforesaid, which must be the measure of damages herein. 

I find as conclusion of law that the complainants are entitled to 
recover fifty cents per dozen upon the amount manufactured and 
sold as aforesaid, amounting to the sum of two thousand one hun- 
dred and fifty-seven dollars and eighty-eight cents, with interest to 
the date of this report, amounting to one hundred and _ fifty-six 
dollars and seven cents, and amounting in the aggregate to the 
sum of two thousand three hundred and three dollars and ninety- 

five cents. : 
81 All of which is respectfully submitted. 
| J. M. DEVEL, Master. 
Dated New York, Jan’y 19th, 1855. 


Endorsed: U. S. cireuit court, so. dist. of N. Y. A. G. Jennings 
etal. vs. Thomas Dolan. Master’s report. U.S. circuit court. Filed 
Jan. 22,1883. Joseph M. Deuel, clerk. 


Affidavit of Service. 
U.S. Cireuit Court, So. Dist. of New. York. 


A. G. JENNINGS and WarrREN I’. JENNINGS 
against 
Tuomas Doan. 


Srate & County or New YorkK: 
August Schlarbaum, being duly sworn, says that he is of 

82 the age of fifteen years and upwards; that on the 14th day of 
April, 1853, between the hours of 2 p.m. and 5 p. m., at 237 
Broadway, New York city, he served John KR. Bennett, sol’r for the 
defendant herein, with the annexed final decree and notice by 
showing the same and by leaving copies of the same with a clerk 
in charge of said Bennett’s office. 


AUGUST SCHLARBAUM. 


Sworn before me this fourteenth day of April, 1SS5. 
[L. s.] WILLY G. Ek. SCHULTZ, 
Notary Public, Kings Co., N. Y. 
Certificate filed [in] N. ¥. Co. 
United States Circuit Court, Southern District of New York. 
In Equity. ‘ 
ABRAHAM G. JENNINGS and WARREN I. JENNINGS 
vs. » Docket No. 1996, 
Tuomas Doran. 
Take notice that on Tuesday, the 17th day of April, 1883 
83 at the opening of the court on that day, or as soon there- 
after as counsel can be heard, we shall present the final decree, 
acopy of which is herewith served upon you, to his honor Judge 
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Wallace, at the court-room of this court, in the post-office building, 
New York city, for settlement. 
Yours, «c., BRIESEN & STEELE, 
Comp ts’ Solicitors. 
New York, 14 April, 1855. 
To George Harding, Esqr., and John R. Bennett, Esq., def’t’s 


sol’rs. 


Atastated term of the cireuit court of the United States held in and 
for the second circuit and southern district of New York, at the cir- 
cuit court room in the city of New York, on the 17th day of April, 
1883. 

84 Present: Hon. William J. Wallace, circuit judge. 


ABRAITAM G. JENNINGS and WARREN P. JENNINGS ) “ar ene ee 
a | Nn quity. 
ieeeeet YOLAN. j Docket No. 1996, 
The master’s report made in PUPSUANCE of the interlocutory decree 
in this case having been duly filed on the 22d day of January, 1585, 
which said report finds in favor of complainants the sum of $2,147.88 
as recoverable damages and $156.07 as interest thereon to the 19th 
day of January, 1885, the date of said report, and no exceptions 
thereto having been filed by either party, and the time for except- 
ing having expired,and arule having been entered confirming said 
report: 
Now, therefore, upon consideration thereof, and on motion 
85 of Briesen & Steele, complainants’ solicitors, it is— 

Ordered, adjudged, and decreed that the said master’s re- 
port be, and the same hereby is, in all things confirmed, and that 
the complainants, Abraham G. Jennings and Warren P. Jennings 
do recover from the defendant, Thomas Dolan, the sum of $2,303.95, 
together with $55.50 interest thereon from the 19th day of January, 
1883, and with the costs and disbursements In this cause as adjusted 
by the clerk of this court, amounting to the sum of $85.75, amount- 
ing in all to the sum of $2,425.50, and that said defendant pay said 
sum to the complainants, and that the complainants have execution 
and proper process of law for the collection thereof. 


WM. J. WALLACE. 


86 Endorsed: U. S. circuit court, so. dist. of New York. A. 

G. Jennings and Warren LP. Jennings vs. Thomas Dolan. 
Final decree and notice. Briesen & Steele, sol’rs for comp’ts, 229 
Broadway, New York. Due service of copy of within notice and 
proposed final decree admitted this 14 day of April, 1883. —— 
, sol’r for def’t. U. S. cireuit court. Filed April 17, 1883. 
Timothy Griffith, clerk. 
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87 United States Cireuit Court, Southern District of New York. 
In ~~ 


ABRAHAM G. JENNINGS vs. THomas DoLAN. 


It is hereby stipul: ated that the foregoing papers shall constitute 
the record to be sent by the clerk of ‘this court to the clerk of the 
Supreme Court of the United States on the appeal taken to said Su- 
preme Court in the above-entitled suit, and thi “aut all the exhibits in 
the cause may be retained by the clerk of this court until the hear- 
ing on appeal in said Supreme Court, e xcept the exhibits offered in 
evidence be fore the master, which shi il] be withhe le and cons sidered 

as forming no part of the record on appeal. 


SS (S’g’d) JOHN RK. BENNETT, 
Counsel for Deft. 
(S’g’d) BRIESEN & STEELE, 


( ompl ts’ Sol’rs. 
New York, Sept’r 26, 1883. 


(endorsed :) U.S. cireuit court, S. D.of N. Y. Jennings vs. Dolan. 
Stipulation as to record, ete. U. S.cireuit court. Filed Sep. 26, 1883. 
Timothy Griffith, clerk. 


S9 United States Circuit Court, Southern District of N. Y., See- 
ond Cireuit. In Equity. 


ABRAHAM G. JENNINGS and WARREN P. JENNINGS 
US. 


Tuomas Dolan. 


To the honorable the Supreme Court of the United States: 

The appeal of the above-named defendant and appellant respect- 
fully shows: 

That the above-named complainants and appellees filed their bill 
of complaint in the cireuit court of the United States for the south- 
ern district of New York against the above-named defendant and 
appellant, reciting the grant and issue of the two design letters pat- 
ent of the U nited States, No. 10388, to Abraham G. Jennings, Jan- 
uary 1, 1878, for a new and original design for “ lace purling,” and 
No. 10448. to Warren P. Jennings, Febru: ary 12,1575, for a new and 

original design for “lace ‘fabrie,” and charging that the said 
90 defendant and appellant has infringed each of said two de- 

sign letters patent, and praying for a decree, an injunction, 
and account. 

That this defendant and appellant appeared and filed answer de- 
nying the allegations of the said bill of complaint and that he 
infringed either of said two design letters patent, or intended so 
to do. 

That thereafter ‘this cause was heard on the pleadings and proofs 
taken therein by ‘his honor William J. Wallace, circuit judge, who 
afterwards, and on or about the 19th day of October, A. D. 1882, 
filed an opinion sustaining the validity of each of the said design 
letters patent, and finding that said defendant and appellant had 

4—155 
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infringed cach of said design letters patent, and ordering an inter- 
locutory decree to be entered in favor of complainants and apellees, 
as prayed for. 
That in accordance therewith an interlocutory decree was 
O] entered ordering an injunction to issue restraining said de- 
fendant and appellant from further infringing said two design 
letters patent, and referring this cause to a master to take an account 
of the gains, profits, and advantages derived by the said defendant 
and appellant from and through said infringements, and to assess 
the damages suffered by complainants by reason of said infringe- 
ment, and that complainants and appellees recover their costs in 
this suit, to be taxed. 

That the master to whom this cause was so referred having taken 
proofs and heard the parties on the matters referred to, made his 
report thereon, to which no exceptions were filed by the said de- 
fendant and appellant, and on the 17th day of April, A.D. 1583, a 
final decree was entered in this cause confirming the report of the 
master, and wherein it was ordered that the complainants and a-pel- 

lees therein do recover from the said defendant and appellant 
92 the sum of two thousand four hundred and twenty-three dol- 

lars and fifty cents ($2,423.50), and that the said complain- 
ants and appellees have due execution and proper process for the 
collection thereof. 

Wherefore thisappellantappeals from the whole of the said decree of 
the said circuit court of the United States and respectfully prays that 
the decree of the said circuit court of the United States and the 
pleadings, proofs, exhibits, and proceedings in said cause may be 
forthwith sent to the Supreme Court of the United States, and that 
the said Supreme Court will proceed to hear the said cause anew, 
and that the said decree of the said circuit court and every part 
thereof may be reversed and a decree made dismissing said bill of 
complaint with costs, or such other deeree as to the said Supreme 
Court shall seem just. 

JOHN R. BENNETT, 
Attorney for Appellant. 


__ 
me 
* 
Sed 


The appeal is allowed as prayed for; citation to issue, bond 
having been approved. 
WM. J. WALLACE, 
Circuit Judge. 


Service of within petition admitted this 9th day of May, 1883. 
BRIESEN & STEELE, 
Solicitors for Complainants. 
Endorsed: No. 1996. U.S.C. C’'t,S.D.N.Y. In equity. Abra- 
ham G. Jennings and Warren P. Jennings vs. Thomas Dolan.  Peti- 
087 U.S. circuit court. Filed May 9, 1883. Timothy Griffith, 
clerk. 


THOMAS DOLAN VS. ABRAHAM G. JENNINGS ET AL. 27 


Of Lond for Damages and Costs. 


Circuit Court of the United States of Ameriea for the Southern District 
of New York, in the Seeond Cireuit. 


ABRAHAM G. JENNINGS and Warren P. JENNINGS ) 
v's. >No. 1996. 
THoomas Doran. ) 


Know all men Gy these presents that we, Thomas Dolan, of the city 
of Philadelphia, State of Pennsylvania, and Walter H. Lewis, of the 
city of New York, State of N. Y., are held and firmly bound unto 
the above-named \braham G. Jennings and Warren P. Jennings in 
the sum of ten thousand dollars, to be paid to the said Abraham G., 
Jennings and Warren P. Jennings; for the payment of which, well 
and truly to be made, we bind ourselves and each of us, our and 
each of our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated the eight day of May, in the year 
of our Lord one thousand elght hundred and elghty-three (1SS3). 

Whereas the above-named Thomas Dolan has prosecuted an appeal 
to the Supreme Court of the United States to reverse the decision 
and decree rendered in the above-entitled suit by the judge of the 
circuit court of the United States for the southern district of New 
York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Thomas Dolan shall prosecute the said appeal to effeet 
and answer all damages and costs, if any, or if said Thomas Dolan 
shall fail to make said appeal good, then this obligation shall be 
void; otherwise the same shall be and remain in full force and virtue. 

7 THOMAS NOLAN. 
WALTER H. LEWIS. 


Sealed and delivered and taken and acknowledged this Sth day 
of May, 1885, before me— 


[L. s.] GEORGE H. SONNEBORN, 
| Notary Public, N. ¥. County. 
95 [Endorsed :] No. 1996. U.S. cireuit court. Abraham G., 


Jennings and Warren P. Jennings vs. Thomas Dolan. Bond 
for damages and costs on. Approved May 8, 1883. Wm. J. Wal- 
lace. U.S. cireuit court. Filed May 8, 1883. Timothy Griffith, 


clerk. 


Unirep States OF AMERICA, 
‘ o e . - > SS ha 
Southern District of New York, § 


Walter H. Lewis, being duly sworn, deposes and says he is a resi- 
dent of the State of New York; that he is worth the sum of ten thou- 
sand dollars in real estate over and above all his just debts and lia- 
bilities situate in the State of New York. 


WALTER H. LEWIS. 
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Sworn to this 8th day of May, A. D. 1883, before me— 
GEO. H. SONNEBORN, 
Notary Public, N. Y. Ce 


Unirep STATES OF AMERICA, a 

Southern District of New York, {~" 
Thomas Dolan, being duly sworn, deposes and says that he is 
worth the sum of ten thousand dollars over and above all his just 


debts and liabilities. 3 
THOMAS DOLAN. 


Subscribed and sworn to before me this Sth day of May, A. D. 1883. 
[L. s.] GEO. H. SONNEBORN, 
Notary Public, N. Y. ( ounty. 


96 By the Honorable William J. Wallace, judge of the circuit 
court of the United States in and for the second circuit and 
southern district of New York. 


To Abraham G. Jennings and Warren P. Jennings: 

Whereas Thomas Dolan has lately appealed to the Supreme Court 
of the United States from a decree lately rendered in the circuit court 
of the United States for the second circuit and southern district of 
New York in favor of you, the said Abraham G. Jennings and 
Warren P. Jennings, and has filed the security required by law, you 
are, therefore, hereby cited to appear before the said Supreme Court 
of the United States at the « city of Washington, D. C., on the second 
Monday of October, A. D. 1885, to do and receive what may apper- 

tain to justice to bedone in the premises. 
U7 Given under my. hand, at the city of New York, in the 
southern district of New York, in the second circuit, this Sth 
day of May, anno Domini one thousand eight bundred and eighty- 
three. 
WM. J. WALLACE. 
Circuit Judge. 


Service of within citation admitted this 9th day of May, 1883. 
BRIESEN & STEE L ks, 


Solictors for Complainants. 


Endorsed: No.1996. U.S.C. Ct.,.8. D. N.Y. In equity. Abra- 
ham G.Jenningsand Warren P ss sac Thomas Dolan. Citation. 
U.S. cireuit court. Filed May 9, 1883. Timothy Griffith, clerk. 


98 UNITED STATES OF AMERICA, | 
Southern District of New York, { 


I, Timothy Griffith, clerk of the cireuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to ninety-seven, inclusive, contain a true and complete transcript 
of the record and procecdings had in said court in.the case of 
Abraham G. Jennings and Warren P. Jennings against Thomas 
Dolan as the same remain of record and on file in said office. 


8$ - 
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In testimony whereof I have caused the seal of the said court to 
be hereunto. affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this third day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
three, and of the Independence of the said United States the one 
hundred and eighth. 

[Seal of U.S. Circuit Court. ] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C.C. U.S. No. 153. Thomas 
Dolan, appellant, vs. Abraham G. Jennings and Warren P. Jen- 
nings. Filed 12th October, 1885. 


ae N aby } = ‘ 


SUPREME COURT OF THE UMTED STAThS, 


Nos. 152 and 153- 


HENRY R. KIBBE et al., 


Appellants, 


vs. No. 152. 


A. G. and W. P. JENNINGS. 


~~ 


THOMAS DOLAN, 


Appellant, 
NO. I153- 


A. G. and W. P. JENNINGS. 


BRIEF ON BEHALF OF THE APPELLANTS. 


JOHN R. BENNETT,’ 


Attorney for Appellants. 


ee ee a 


BuRGOYNp’s “ Quick” Print, Cor. Walker and Centre Sts., NY. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1886. 
Nos. 152 and 153. 


| \ 
Henry R. Krese er ALS., 
Appellants, 


Vs. 


ABRAHAM G. JENNINGS and WARREN 
:P. JENNINGS. 


Tuomas Donan, 
Appellant, 


Vs. 


ABRAHAM G, JENNINGS and WARREN 
P. JENNINGS. 


| BRIEF ON BEHALF OF THE APPELLANTS. 


These are two cases brought against the respective appellants by 
! the appellees for infringement of two design patents No 10,388 and 
Tt 10,448, for designs for lace fabrics. 

The questions involved refer, first, to the merits of the cases, 
and, second, to the Master's report. 

As to the merits the only question involved is that of infringe- 
ment. The Court found, as appears by the opinion printed, pages. 
17 to 19 of number 152, on comparison of the defendants’ nubia 
with the complainants’ patent that both patents were infringed, and 
a decree was ordered. 
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No witnesses were examined on either side in either of the cases 
before the hearing. The evidence was confined to an introduction 
of the patents, two assignments and a nubia, which it was admitted 
was sold by the defendants. Thomas Dolan, the defendant in No. 
153, was the dealer and manufacturer, and the defendants Kibbe, 
Chaffee, Shreve & Co., in No. 152, were the consignee, so to speak, 
of Dolan. Although decrees were entered in both cases covering 
the same nubias, it was stipulated that if damages should be collec- 
ted inthe case against Kibbe, the amount of such judgment should 
be credited in the Dolan case. 

See Dolan Record, p. 22, fols. 79 and 80. 


ASSIGNMENT OF ERRORS. 


The learned Judge who presided in these causes in the Court be- 
low erred : 


First. In passing upon the question of infringement of the de- 
sign patents in suit in the absence of any evidence offered or tend- 


ing to show infringement. 


SeconD. In overlooking or neglecting the fact that the design 
patents in these cases are of a peculiar character, depending upon 
method of construction rather than appearance, and, therefore, are 
absolutely dependent upon testimony of identity to make out a case 


of infringement. 


Tarp. In failing to decide that there was no resemblance to the 
eye between the actual nubia of defendants and the photolitho- 
graphic drawings of complainants, the only things before the 
Court. 


Fourtu. In overlooking or neglecting to apply the rule of chan- 
cery that an answer is evidence, so far as responsive to the bill, of 
such character that it can only be overcome by the evidence of 
more than one witness or of one witness and confirmatory cireum- 
stances. 


Firru. In finding that design Patent No. 10,388 was infringed 
by defendants’ nubia, inasmuch as the patent is for “ crregular” 
loops, and the loops of defendants’ nubia are “ regular.” — 


TY 
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Srxru. In not finding that design Patent No. 10,448 was void for 
want of novelty, and hence the defendants could not be lable even 
if they infringed. 


ARGUMENT. 


1. The first and chief error into which the learned Judge has fallen, 
is that in the absence of any testimony identifying the nubia of de- 
fendant with the design covered by the patents in suit, he should 
have taken upon himself to decide that there was an infringement. 
It is undoubtedly the province of the Court to decide in cases of 
patents for inventions, whether the defendants’ machine or device 
comes within the terms of the patent, but even im the case of patents 
for inventions it has been held by a long line of cases, both in the 
Circuit and in this Court, that expert testimony is useful and 
proper, and sometimes necessary (using the term expert in the 
broad sense, to include persons familiar practically with that branch 
of commerce or of art, as well as scientific and trained men), in 
order that the Court may not be forced to decide upon its own ex- 
perience in that particular line, whether the patented invention is 
novel and useful, or old and well known ; how much of it is new and 
useful, and whether the same mechanical principle or device is 
found in the defendants’ mechanism, which it was the purpose of the 
Patent Office to secure to the complainants by the patent. 

We do not deny that occasionally cases of patents for inventions 
may arise wherein the imvention is so simple that it might seem a 
work of supererogation to call an expert ; as, for instance, in the well- 
known .case of Reckendorfer vs. Faber, wherein the alleged inven- 
tion consisted in combining a lead pencil and a rubber tip, but even 
in cases as simple as that we submit it would be a dangerous prac- 
tice for the Court to decide the question of infringement upon the 
mere production of the patent and of the mechanism made, used or 
sold by the defendant without a single word of testimony as to re- 
semblance or difference between the two. For obviously in such 
‘ases the decision would depend, not upon principles of law or the 
rules of evidence laid down for the guidance of the Courts by long 
practice in England and the United States, but merely upon the 
facilities which the special Judge may have had, not officially, but 
in his private capacity, of becoming acquainted with what is going 
on in the trade in that particular line, so that, for instance, a Judge 
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in some central district, where there was no special navigationable 
water, might be very much embarrassed to decide the question of 
infringement on ships’ pumps or capstans, while a Judge in Maine 
or New Hampshire might be equally embarrassed as to grain bind- 
ers so common in the Western States. 

So it has been held in the following cases, that in patent cases, 
scientific and practical experts are useful, if not absolutely necessary 
to the Court (Allen vs. Blunt, 3 Story, 742; Allen vs. Hunter, 6 
McLean, 303; Barrett vs. Hall, 1 Mason, 447; Crosby vs. Lapou- 
raille, Taney Dec., 374; Conover vs. Rapp, 4 Fisher, 57; Latta vs. 
Shawk, 1 Bond., 259; Hudson vs. Draper 4 Clifford, 178; Water- 
bury Brass Company vs. New York & Brooklyn Brass Co., 3 Fisher, 
43; Dixon vs. Moyer, 4 Washington, 68; Morris vs. Barrett, 1 
Bond., 254; all of which are in Circuit, and Bischoff vs. Wetherad, 
9 Wallace, 812. and Seymour vs. Osborne, 11 Wallace, 516, in the Su- 
preme Court, and many others). 

But still more urgent is the necessity for some testimony of in- 
fringement in the case of a design patent. For a person who has 
risen to the dignity of a Judge of the Circuit Court may, perhaps, 
reasonably be expected to be familiar with ordinary mechanical 
principles and as the question of mechanical infringement does not 
depend upon outward resemblance, but upon substantial identity of 
principle, the question of infringement is then one of mixed law and 
fact, and the facts in comparison with the law are perhaps easy to 
determine, but a design patent has always been held to be different 
in this respect. That the question of infringement depends upon 
resemblance to the eye. It is not, as in the case of a machine, that 
the defendants’ device is constructed in substantially the same way 
and embodies substantially the same principles as the device cov- 
ered by the patent, but it is that the ordinary purchaser in the mar- 
ket who was looking for the device of the plaintiff, with which he 
was familiar should be deceived by the outward resemblance into 
purchasing the device of the defendant. The question therefore in 
a suit on a design is not whether the Judge himself, if he went to 
market to buy the plaintiff’s device, would be led into purchasing 
the defendants’ device, but whether the majority, or a reasonably 
large number of ordinary purchasers of that line of goods would be 
deceived. And it might well be that the Judge himself might be so 
misled by the outward resemblance, when nobody else in the commu- 
nity would be, or that the Judge might not be misled when every- 
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body else would be. The identity of a design patent must be de- 
termined, so to say, empirically. : 

To use a familiar illustration from elementary philosophy, viz. : 

A throws a stone and the stone strikes a tree. There is no evi- 
dence which deserves to be considered in that fact that the stone 
was aimed ut the tree, even if A is known to be a good marksman, 
but if eighteen or twenty persons all throw stones and most of them 
either strike the tree or go very close to it, the presumption is strong 
enough to dispose of ordinary cases, that by a tacit understanding 
the different throwers were aiming at the tree, although each of 
them might individually be avery poor shot. How, therefore, a 
Judge of the Circuit Court can bé allowed to decide from his own 
eyesight without the slightest proof outside of it that these eighteen 
or twenty throwers or purchasers who bought the defendants’ de- 
vice were not intending to buy the defendants’ device, but were 
deceived into buying it by its resemblance, when they intended to 
buy the plaintiff's device either because he himself, on some prior 
occasion, was so deceived, or because he thinks that he probably 
would have been so deceived if he had undertaken to make such 
purchase, is, we submit, more than we can understand. 

' His Honor, Mr. Justice Blatchford (then the Cireuit Judge), in 
rendering his decision in these cases, recognizes the fact that this 
resemblance in a design patent should be one that would strike the 
eye, for he says: 

“Tt held that the true test of identity of design is sameness of 
appearance ; in other words, sameness of efféct upon the eye; and 
it need not be the eye of an expert, but of ordinary observers. 

By “it” his Honor referred to the case of Gorham Co. vs. 
White, 14 Wall., 511, a decision of this Court. Now in that case 
there was abundant evidence on both sides, and therefore the Court, 
in deciding the question of infringement, was weighing the evidence 
of those witnesses, believing some and discrediting others, but that 
case can afford no precedent for a case like the present, in which 
there is no evidence outside of the Judge’s own eyesight, that there 
is any resemblance whatever between the defendants’ device and the 
plaintiff's design, much less that anybody would be deceived by such 
resemblance into purchasing the former for the latter. 

In the Gorham case there was a conflict of evidence and the 
Court had to determine. Here there is no evidence at all, much less 
a conflict. 


His Honor, therefore, entirely overlooked the fact that his eyesight 
and jis experience might, as above set forth, be entirely different 
from the eyesight and the experience of an ordinary observer. We, 
therefore, respectfully submit that the finding of infringement of a 
design patent when no testimony has been offered by complainant, 
either expert testimony or some other form of testimony, is an error 
of an important and radical kind, and that for this reason alone the 
appeal should be sustained. 


2. The second branch of the question of infringement is perhaps of 
no less importance than the first—namely : The design covered by 
the patent is not a question of lines, of colors, of shading, pictorial | 
representation, or things of that sort, but is described to be a cer- | 
tain vague appearance which results from the construction of the 
article, in this case a nubia, and which construction shines through, 
so to speak, the appearance of the nubia. The claim of one pat- 
ent is: ) 

“The design for a lace purling the pillars whereof are provided 4- 
with irregular laterally-projecting loops, substantially as shown.” | 

And in the other patent: “ The design for a lace fabric provided 
with disconnected double-looped fringes B, having loops at both 
sides of a central stem or rib, substantially as shown.” Therefore, | 
unlike the majority of designs, the thing in this pair of patents which 
speaks to the eye is not color, which is the thing that more than any 
other, perhaps, attracts the purchaser; nor shape, which is again a 


prominent means for distinguishing designs; nor outlines, nor the 
shape of the loops, nor the number of stitches, nor the fineness of 
the stitches, nor the interlocking of the threads, nor any other of the 
details which determine ladies in purchasing such garments for them- 
selves (it not being supposed that many men, with the exception 
of dealers, would buy articles of the character covered by this pat- 
ent); but the question of resemblance is to be determined according 
to the patent, first, by the method of construction, and then by the 
appearance resulting from the construction. 

Whether or not a claim for a design, which refers simply to the 
method otf construction, is good is a very serious question, but that 
it is wholly outside the province of the Judge to decide that the con- 
struction of a lady’s nubia shining through its outward appearance 
so speaks to the eye as to deceive the ordinary purchaser, is a ques- 
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tion which we submit presents no sort of difficulty, and for this 
reason the appeal should be sustained. 


3. A third consideration on this question. of infringement is the 
absence of a nubia or some other article of apparel embodying the 
plaintiffs’ design and coming from the complainants, because the 
drawings of the patents can in no sense be regarded as resembling 
the actual nubia produced by defendants, and, therefore, in these 
particular cases the ordinary resemblance between the article 
embracing the design, and the design on paper has no place, because 
as before stated the design is not one of looks, or shape, or anything 
of that sort, but of method of construction, and the drawings accom- 
panying the patents do not show, even so much as a fashion plate 
would show, the method of construction of these garments. 

Not to recognize this manifest difference of appearance and this 
total unlikeness was, we submit, an error of such magnitude that on 
this account alone the appeal should be sustained. 


4. We have urged and insisted and we think, convincingly, 
that there is no warrant for a Judge to decide the question of identity 
of design in suits on design patents, where there is a total absence 
of evidence on both sides, but in the cases here another serious error 
has been made, owing to the fact that coupled with the total absence 
of testimony on the part of complainants we have an answer under 
oath, denying in positive terms any infringement, and the oath to the 
answer is not waived; therefore, under the uniform system of practice 
in courts of equity and chancery, the answer in this case should be 
conclusive as to the question of infringement, for it is invariably the 
‘vase that when the oath to an answer is not waived, and the answer 
is made under oath, it is, as to matters responsive to the bill, evidence 
which is conclusive unless rebutted by the testimony of more than 
one witness on the part of complainant, or one witness and surround- 
ing circumstances sufficient to credit him and discredit the answer. 

The language of his Honor Judge Sawyer in Slessinger vs. Buck- 
ingham decided in 1883, reported 17 Fed. Rep., 454, is so direct to 
the point that we quote it here : | 

“ The answer so far as responsive to the bill, directly denying the 
matters alleged, not only makes an issue, but it is testimony in the 
case called for by complainant, proving the issue for defendant ; and 
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it must be overthrown by the testimony of two witnesses, or the tes- 
timony of one witness and circumstances equivalent to another, or, 
at least, sufficient to make a preponderance of testimony in favor of 
complainant. Solicitors, generally, in this circuit seem to overlook 
the great disadvantages under which they often labor, in not waiving 
an answer under oath in equity cases, now that the complainant and 
defendant are themselves both competent witnesses, and can be orally 
examined under equity rule sixty-seven, where the complainant can 
get the evidence of his opponent fresh from him in person, under a 
sharp and pressing examination instead of having it deliberately 
shaped by, and cautiously arranged and shaded for him, by his solici- 
tor at his leisure in his office.” 

The burden of proof is upon the complainant to establish in- 
fringement, and this burden is not sustained by the introduction in 
evidence of the patent. ‘The introduction in evidence of the patent 
establishes, prima facie, the novelty and utility of the invention, 
but does not establish an infringement. Neither does the introduction 
in evidence of a nubia admitted to have been manufactured by the 
defendants establish an infringement, and before the defendants are 
compelled to answer, they are entitled to have pointed out wherein 
and in what respects the article manufactured by them contains the 
" patented invention. The burden of proof being upon the complain- 
ants, it must be met ; in other words, the defendants’ nubia must be 
shown to be an infringement by the defendants, and by at least one 
reputable witness ; otherwise the bill must be dismissed; and this 
position is unanswerable where infringement is denied by an answer 
under oath. 

This fact and this rule of practice his Honor seems entirely to 
have overlooked, and on this ground, also, a new trial should be 
ordered, and the appeal sustained. 


As To Parent No. 10,388. 


5. The design of this patent results from the peculiar construction 
of the fabric to which it relates. This peculiar construction “ con- 
sists in providing the pillars of the fabric with more or less irregular, 
laterally projecting loops,” and the design patented is the result of 
those “ irregular laterally projecting loops,” as stated in the specifi- 
cation, which impart to the fabric a puckered, wavy, purl-like ap- 
pearance, that is, the puckered, wavy, purl-like appearance is given 
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to the fabric by reason of the more or less irregular, laterally pro- 
jecting loops. 

If the Court is to, as it must, confine itself to the appearance 
given by an examination of the drawings, certainly it is that the 
defendants’ fabric has no resemblance whatever to it ; they are totally 
unlike. 

These more or less irregular, laterally projecting loops are “ indi- 
cated in the photograph,” as is clearly shown. No other construc- 
tion is either shown or suggested. The claim is even more specific 
in its requirements of “irregular, laterally projecting loops” than 
the specification, as the words “ more or less” are omitted from the 
claim, the language there being “irregular; laterally projecting 
loops.” | 

The design of the patent is present only in fabrics of the pecu- 
liar construction referred to, and results from -providing the pillars 
with irregular, laterally projecting loops; and by “ irregular, later- 
ally projecting loops” is meant loops projecting at irregular dis- 
tances from the pillars ; of this there can certainly be no doubt, for 
it is the only interpretation that can possibly be given to the lan- 
guage used. Should it be necessary, however, that interpretation 
may be confirmed by examination of the photographic representa- 
tion, as the loops are there shown to project at irregular distances 
from the pillars ; that is, they are loops of different lengths ; first a 
short and then a long loop, and, so far as the patent is concerned, they 
must be so in order to produce the puckered, wavy, purl-like appear- 
ance, which is the design covered by the claim. 

It was contended in the Court below that the description “ irreg- 
ular, laterally projecting loops ” had reference to loops projecting at 
different angles ; in other words, loops of equal length, equi-distant 
from the pillars, projecting at different angles. Such an interpreta- 
tion, in view of the precise language of the specification, is impossi- 
ble when we consider that in the specification the patentee says that 
the photograph indicates his peculiar construction of fabric and the 
design resulting therefrom, and this photograph shows and confirms 
the correctness of my interpretation, viz., that the language referred 
to means loops of irregular lengths. Had it been intended to de- 
scribe a fabric, the pillars of which were provided with laterally pro- 
jecting loops of equal lengths, but projecting from the pillars at dif- 
ferent angles, the solicitor would not have used such precise language, 
nor have shown a view of a fabric which clearly had loops of irreg- 
ular lengths ; and also, it would then have stated, “ loops projecting 
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in al} directions from a common centre,” or in all directions from the 
pillar, the loops being of equal lengths. The patent strictly consid- 
ered is not a design patent, but a combination of construction and 
design, in other words, a peculiar construction from which a peculiar 
appearance results, and the appearance is due to and results entirely 
from the peculiarity of construction, so that there must be first the 
peculiar construction ; second, the appearance, viz.; a puckered, 
wavy, purl-like appearance resulting from that construction. It is 
not sufficient that the construction be present, for it might well be 
that the construction was present, and yet the result would not fol- 
low. In other words, itis by no means certain that the appearance 
would necessarily follow from the presence of the construction, but 
it is certain in order to constitute an act of infringement, that the 
appearance must result from the presence of the peculiar construc- 
tion. A fabric having a puckered, wavy, purl-like appearance, with- 
out reference to its construction, would not infringe the patent, for 
the essential element of the claim is “ irregular, laterally projecting 
loops ;” if they are regular, laterally projecting loops, then there 
would be no infringement. 

This is so similar to the case of Harris vs. Allen, decided in 1883 
by His Honor Judge BLopeert, that it may be well to cite it here: 
In that case an invention in spring bed frames was heid to be con- 
fined to a wooden frame, not infringed by an iron one, because the 
description of the construction of the spring bed could only apply to 
wood. 

His Honor held : 

Harris and others vs. Allen and others, 15 Fed. Rep., 106. 
BLopGETT, J.: 

“T do not think it necessary, however, to pass definitely upon the 
question as to whether these coiled suspension wires used by the de- 
fendants are the same as those described as forming part of the com- 
plainants’ combination, as, in my opinion, Andrews’ patent is limited 
to a “ wooden frame.” That is, I think, he intended to use only a 
wooden frame, and to claim that only as a part of his combination. 
This may be a narrow construction of this patent, but it seems to me 
the only one allowable under the specifications and claims. If An- 
drews had intended to include a frame of any other material than 
wood, he, it seems to me, would have said a frame of any material, 
but preferably of wood, or in some way indicated that he did not in- 
tend to limit himself in regard to the material of which his frame was 
to be made. At least, if he had not intended to restrict himself to a 
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wooden: frame, he would not have described a wooden frame so mi- 
nutely and used the terms so frequently as he has done. The fair 
inference is that he thought the frame must be of wood in order to 
fully represent his invention. 

“It was earnestly urged by complainants’ counsel, on the hearing, 
that to hold this iron frame no infringement virtually destroys this 
patent, a prophecy which may, to some extent, prove true; buta 
patent, like a contract, must be so construed as to effectuate the 
intention of the parties, and I must say that it seems palpable to me 
that Andrews did not intend to claim anything but a wooden frame, 
and the United States did not intend to grant him anything else.” 

Just as in that case, the inventor always referred to his frame 
as a wooden frame, when it would have been very easy to have men- 
tioned iron or any other equivalent had it occurred to him; so here 
the designer always refers to his loops as irregular, when it 
would have been easy to have used the word regular, had he thought 
of it, or had he supposed that regular loops might produce the de- 
sired effect. 

And so just as in that case it was held .that having emphasized 
the wooden, he was confined to wood, so in this case it should be 
held that having emphasized the irregular he should be confined to 
irregularity. 

If the appellee’s contention in the Court below be correct, then 
regular, laterally projecting loops would be loops all of which pro- 
jected at the same angle, whether their lengths were regular or irreg- 
ular ; while irregular, laterally projecting loops would be those that 
projected at different angles—an absurdity of course, because it is 
self-evident that the same appearance would result in the use of 
“lofty yarns” if the lengths of the loops were the same whether they 
projected at the same or aifferent angles. It is impossible to har- 
monize the photographic representation and the description and lan- 
guage of the specification and claim unless you give to the words 
“irregular, laterally projecting loops,” their common meaning, viz., 
loops of irregular lengths, projecting laterally from the pillars. 

In this connection we have a very forcible illustration of the cor- 
rectness of the appellant's contention that the complainant has failed 
to make a case, in the absence of any fabric, sworn to or otherwise, 
representing the patent. Had the complainants introduced in evi- 
dence a nubia and proved the same to have been made in exact ac- 
cordance with the fabric shown in the photograph of the patent, as 
they should have done, the Court then would have no difficulty m 
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construing the patent and finding no infringement.. As it is, the 
Court is bound to accept the photograph as it presents itself to the 
eye, and that certainly shows a fabric having loops of irregular lengths 
projecting laterally from the pillars, and this is most clearly shown 
in figure 2. The defendants’ fabric consists of pillars provided with 
regular laterally projecting loops—that is, the loops are of equal 
length and project equi-distant from the pillars, so that the claim of 
the Jennings patent is not infringed, although the defendanfs’ fabric 
may present a puckered, wavy, purl-like appearance. 

The defendants’ fabric does not have the peculiar construction, 
and as a necessary consequence cannot possibly have a peculiar ap- 
pearance imparted or resulting from that peculiar construction. In 
fact, the defendants’ fabric is directly the opposite of the complain- 
ants’ patent, and is properly described as follows: “ A fabric con- 
sisting of pillars which are provided with regular, laterally project- 
ing loops, thereby imparting to the entire fabric the appearance 
which it presents.” If the Jennings patent can be sustained as a 
design patent, the claim must be construed, by reason of the lan- 
guage used, precisely as in the case of a mechanical patent, and 
unless all the elements of construction are present, there is no in- 
fringement, although the appearance may be the same. _ 

I think no one could take the description and photograph of 
design patent No. 10,388, and say that the defendants’ fabric has 
any resemblance whatever to the eye to the fabric shown in the 
photograph ; but the Court might readily if it had before it a fabric 
which was shown to be the fabric from which the photograph was 
taken, or one precisely the same in construction and appearance, 
say whether or not there was any resemblance. 

And I venture to say that had such a fabric been presented to 
this Court for comparison it would quickly have decided that there 
was no sort of identity of the defendant's article with the complain- 
ant’s patent. 

Therefore the appeal should be sustained as the finding of in- 
fringement falls as to one of the patents in the suit. : 


As to Design Parent No. 10,448. 


6. This patent is void for want of novelty. Certainly no new effect 
is produced by having the fringes disconnected, and if the appellee’s 
contention in the Court below as to patent No. 10,388 be correct, 
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then precisely the same construction is shown in that patent, which 
is a prior patent. It is of no consequenee that in that patent the 
material is joined together in meshes, while to make the fringe in 
patent No. 10,448, the material is simply run out straight, not joined 
together, and cut off to form the fringe. 

The drawing shows, and the specification, description and the 
claim are for a disconnected fringe—that is, a separate and distinct 
fringe—as an article of manufature to be placed upon and used in 
connection with fabrics of different kinds, and such is the case in the 
photographic representation, and the specification so states: “ A 
represents the lace fabric, of usual kind, B B are the disconnected 
fringes applied thereto "—that is, the fringe manufactured and sold 
as a separate article. Then he proceeds to describe the construction 
of the fringe, and in conclusion says : “The fringes are arranged in 
series of rows and suspended from the lace fabric.” The defendants 
do not infringe this patent. They have no disconnected fringes. 
They form the fringe by ceasing to join the strips of the fabrics in 
meshes and letting it run straight for a certain distance, so that 
when severed in proper lengths it forms the fringe. This in no 
sense can be said to be a disconnected fringe. It is precisely the 
opposite, and, as the claim is limited to a disconnected fringe, there 
can be no infringement. 

It is to be noticed that this patent distinctly states that the lace 
fabric towhich the fringe is to be applied is of “ usual kind.” This 
means, of course, any lace fabric to which such fringe could be ap- 
plied. What novelty of design could be secured by attaching a new 
fringe to a very common fabric we fail to see, because, of course, the 
main appearance as a design would be due to the fabric and not to 
the super-imposed fringe. Certainly, at most it could be but a new 
design for a fringe, and not a new design for a 
fabric provided with a fringe. But in this’ case the 
fringe is not new, for it is common knowledge that fringes have been 
made time out of mind with loops on both sides of a central 
stem. Even if the fringe were of novel construction, which it is not, 
it would be rather the subject of a patent for invention rather than 
for design. And lastly, to attach such fringe to such fabric even in 
a novel way, which this is not, could hardly constitute a novel de- 
sign either for a lace fabric or for a fringe, or for a lace fabric pro- 
vided with a fringe. 

It would seem superfluous to enlarge upon this question. 
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It would seem as if the Court could almost take judicial knowl- 
edge of the lack of novelty of this design, and evidently the appeal 
should be sustained. 


As To Master’s Report. 


7. It would seem to be proper to say a few words as to the Mas- 


ter’s Report. 

This report in both cases is based upon a license fee for both 
patents conjointly (see Record, p. 22, fol. 59, of No. 152, and p. 22 
fol. 79, of No. 153). 

If, therefore, either of the patents is void, or is not infringed, 
there would be no liability for that patent, and the Master’s Report 
should be set aside for lack of evidence, as by well-settled law a 
license fee for two patents is not a license fee for one of them. 


CONCLUSION. 


8. It is, therefore, respectfully submitted that the appeal. should 
be sustained, because it appears. 


First. That the Court below had no evidence whatever before 
it entered its interlocutory decree to determine the question of in- 
fringement. 


SreconD. That the design patents Nos. 10,388 and 10,448 are of 
such character that they are peculiarly dependent upon testimony 
of identity in order to make out a case of infringement. 


Tuirp. That the question of infringement in these cases cannot 
be determined by comparison of defendant’s nubia and the photo- 
lithographic drawings of the patent. 


Fourtu. That in the absence of testimony the answer of defend- 
ants made under oath denying the infringement conclusively estab- 
lishes that they do not infringe the patents in the suit. 


Firtu That design patent 10,388 is not infringed. 


SixtH. That design patent No. 10,448 is void for want of nov- 
elty. 
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SEVENTH. That the Master’s report in both cases should be set 
aside for lack of evidence of an established license fee. 


Eiautu. That for each and all of the errors assigned, the 
final decrees herein should be reversed and the appeal sustained 


with costs. 
Respectfully submitted, 


JoHN KR. Bennett, 
} Attorney for Appellants. 
New York, January 12, 1887. 
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Nos. 152. and 153. 
Henry R. KIBBE, ET AL, 
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BRIEF ON BEHALF OF THE APPELLEES. 


These suits were brought by the appellees, the com- 
plainants below, to restrain the defendants from infring- 
ing upon Design Patents Nos. 10,388 and 10,448, that were 
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granted to the two appellees respectively and afterwards 
assigned to them jointly. 

The ‘patent No. 10,388, which is dated January 1, 
1878, was granted for the term of fourteen years, and 
seeks to cover a design for a lace purling, which is a lace 
fabric of which the pillars are provided with irregular, 
laterally projecting loops. 

The patent No. 10,448 was issued February 12, 1873, Tor 
the term of seven years, and seeks to cover a design for a 
lave fabric having disconnected, doubly looped fringes, 
each fringe having loops at both sides of a central stem or 
rib. 

The suit in No. 152, versus Kibbe and others, is against 
the sellers, that in No. 153, versus Dolan, against the 
manufacturer, of the alleged infringing fabric. ‘The an- 
swer of Mr. Dolan in No. 153 admits this, admitting also 
that Dolan defends the Kibbe suit. (see fol. 45, p. 13, Record 
in No. 153). The same answer admits also (see top of 
page 13, Record) that Mr. Dolan’s firm has been ‘‘ engaged 
‘an manufacturing a fabric consisting of pillars provided 
‘with REGULAR, laterally projecting loops; that is, having 
“loops projecting to an EQUAL DISTANCE on each side of 
‘the pillars thereof, but denies that such fabric in- 
** fringes the said Jennings Patent No. 10,388,’ 

The answer of Dolan likewise admits (p. 13) that the 
complainants filed their bill of complaint against Henry 
R. Kibbe and others for infringement of said two design 
patents, and ‘‘ that ajler argument a preliminary tnjune- 

‘tion was granted by the Court aud issued against the 
** defendant, as alleged im the bill of complaint, enjoin- 
“ang him from eontinuig to sell a fabric the pillars 
‘* whereof are provided with irregular, laterally project- 
‘ang loops.” 
The complainants, in their prima facie proofs, contined 
themselves in each of these two suits to an offer of the 
two patents in evidence, 6f the assignments, and of the 
infringing nubias, which the defendants’ counsel admitted 
to be of the manufacture of the defendant Dolan, and to 
have been sold by the defendants Kibbe ef al. 

The defendants took no proofs in either suit. The suit 
against Kibbe came to final hearing before his Honor 
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Judge Blatchford, on the sixth of January, 1882, over 
eight months after the complainants had rested their 
prima facie case, and appears to have been argued princi- 
pally upon the question of-the sufficiency of the com. 
plainants’ opening proofs. Judge Blatchford’s opinion 
will be found on page 17 of the Record in No. 152. 

The case against Dolan came on for argument before 
Judge Wallace on the seventeenth of October, 1882, over 
thirteen months after the complainants had rested their 
prima facie proofs. Judge Wallace did not write an 
opinion, and it does not appear upon what grounds he 
based his decision in favor of complainants. 

Botk cases were referred to a master, Mr. Deuel, who 
reports in the Kibbe case (p. 22, Record in No, 152), that 
the defendants received on consignment from Thomas 
Dolan & Co. 2,707 dozen purl lace nubias which infringed 
complaiants’ patent, and that they sold 2,251,5, dozen, 
returning the remainder to Dolan; that the complainants’ 
established: license fee is fifty cents per dozen of said 
nubias, and that, therefore, the complainants are entitled 
to the recovery of $1,104.20, with interest thereon, in all 
$1,154.62. . 

ln’ the Dolan case the same Master finds (see p. 22, 
Record in No. 153), that the defendant had manufactured 
and sold 4,295, dozen purl lace nubias which cufringed com- 
plarmants patent ; that of this number 2,281 Ps dozen were 
sold by the defendants Kibbe e/ al., against which com- 
plainants have a decree for $1,154.62; that by stipulation 
of counsel damages are to be assessed in the Dolan case 
for the whole amount of nubias manufactured and sold, 
and a decree entered therefor, and that if, at any time 
before the satisfaction of said decree, the decree against 
Kibbe ef al. is paid or satisfied, in whole or in part, the 
amount so paid shall be considered as credited upon and to 
be deducted from the decree in the Dolan case for the cor- 
responding number of nubias covered by such payment. 
The report then finds that the complainants’ license fee 
being fifty cents per dozen, the complainants are entitled 
to recover from the defendant Dolan $2,157.88, with 
interest, in all $2,303.95. 

Upon these reports coming in, no exceptions being filed, 
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final decrees were entered in both cases (see pages 24, both 
Records). 

Inasmuch as the defendants did not except to the re- 
ports of the Master, it would. seem that they are bound by 
his conclusions, and that they are consequently estopped 
from denying that Kibbe & Co. sold 2,281 dozen and Dolan 
manufactured 4,295 dozen nubias which infringed upon 
complainants’ patents. 

It may well be questioned, therefore, whether defend- 
ants are in position to claim that the final decree 
from which this appeal is taken, and which amongst 
other things is based upon the Master’s report, is not based 
upon proof satisfactory to the Master and to the Court 
which made the final decree, that the goods manufactured 
and sold by defendants were infringements of complain- 
ants’ patents. 

Appeals to this Honorable Court being taken from final 
decrees, all the proceedings had before the entry of the 
final decree will be considered by this Court. The appel- 
lant cannot stake its case upon a portion only of these pro- 
ceedings. In other words, if the defendants denied in- 
fringement before the Court entered its interlocutory 
decree, but admitted it before the master, and by failure 
to except to the master’s report, the first denial ought not 
to avail them upon this appeal. 


ARGU MENT. 


The only questidn which can be presented on this appeal 
is whether or not infringement of complainants’ patent 
has been sufficiently proved. 

The record does not show all the proof adduced on that 
point, because the proceedings before the Master are not 
incorporated into the record. Sufficient appears to show, 
that, on motion for a preliminary injunction and full 
argument, and on affidavits and papers filed on behalf of 
both parties, a preliminary injunction was granted by the 
Court below. Thus, before the final hearing the court 
had already been advised of the issues to an extent suffi- 
cient to enable it to adjudicate that the defendants’ struc- 
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ture was an infringement of complainants’ patents. The 
same court afterwards, on the so-called “final hearing,” 
was presented with the same patents and infringing 
articles, and in the absence of countervailing proof made 
the comparison which the pleadings invited it to make, 
and found the defendants’ nubias to be infringements of 
the patents. 

By interlocutory decree the Court then ordered as fol- 
lows (see p. 20, Record in No. 152, and p. 21, Record in 
No. 153): 

‘And it is further ordered, adjudged and decreed that 
* the complainants do recover from the defendants (naming 
* them) the profits, gains and advantages which the said 
‘* defendants have derived, received or made, by reason of 
‘the infringement of the complainants’ exclusive rights 
‘ wuder said two desigqu Letters Patent by AXY manufac- 
‘* ture, use or sale of lace fabrics containing said rnven- 
* tions and desiqus, or either of them. | 

“Aud st te hereby * * * wveferred to pe M. 
** Deuel, one of the Masters of this Court, to asceriain, 
* fake and report the quantily of lace fabrics made and 
‘the quantity sold by said defendants iu violation of said 
‘two desigu Letters Patent, or either of them, &e.” 

[t will be seen from reference to these interlocutory de- 
crees that the Master was not referred by the decree to 
any particular exhibit by which he should be guided in 
his effort to ascertain what fabrics are and what are not 
infringements of said patents. One form of infringement, 
it is true, had been shown to the Court and had been adju- 
dicated upon, but after this the Master was to ascertain 
every character of infringement by any manufacture or 
sale of nubias, and infringements of e7fher patent, the one 
or the other. 

The Master thereupon, finding that the defendants had 
made certain particular numbers of fabrics which infringed 
the patents, it seems that it became the duty of the defend- 
ants to except to his finding of infringement if they wished 
to disclaim: infringement on this appeal, and to have insist- 
ed upon this exception at the time the Master's report 
came up for confirmation. Buteven if that was not the 
defendants’ duty, it would appear that, in order to have this 
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Court review the correctness of the final decree below, de- 
fendants should have produced the proceedings before the 
master, so that this Court might know how the Master 
came to ascertain what fabrics were and what were not 
infringements of the patents here in suit. We cannot 
perceive how the appellate tribunal can be put in position 
to reverse the final decree of the Court below for error, if 
it is not given the opportunity of inquiring into the pro- 
ceedings that led to said final decree. 

But even if this were an appeal from the interlocutory 
decree merely, and not one from the final decree, it would 
seem that no reason for the reversal of the interlocutory 
decree can be shown. ‘The pleadings distinctly explain 
the defendants’ position in respect to the construction of 
the first patent No. 10,388. Mr. Dolan in his answer admits 
that he is the manufacturer of, and that the Kibbes are 
the dealers in, fabrics having pillars provided with regular, 
laterally projecting Joops, andthen explains this admission 
by the following statement: ‘* That zs, having loops pro- 
‘yecting to an equal distance ou each side of the pillars 
** thereof.” And the answer further admits that, never- 
theless, on a full argument and proofs. an injunction was 
granted restraining the defendants from making irregular, 
laterally projecting loops, which Dolan had manufactured. 

Hence, this answer shows that, although the fabrics 
made by the defendants had loops of equal length, they 
wore, nevertheless, by the Court construed to be the irreg- 
ular, laterally projecting loops of the patent. 

The exhibits infringing nubias speak for themselves. 
They have loops that project laterally, but these loops do 
not project laterally in regular order, as do the loops in a 
Brussels carpet, forexample. They project in an irregular 
order laterally, that is, from the two faces, so as thereby 
to produce a peculiar purly effect. This is precisely what 
the patent No. 10,388 claims to be the effect of these irreg- 
ular, laterally projecting loops. And the Court was there- 
fore right, it seems to us, in deciding,as in substance it did, 
that although the loops in the infringing nubias are, or 
may be, of equal, or substantially equal lengths, they 
nevertheless are the irregular, laterally projecting loops of 
the patent, because they project in irregular order from 
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the faces of the fabric, thereby imparting to the fabric a 
puckered, wavy, purl-like appearance. The word ‘‘ purl” 
isin Webster’s Dictionary defined to mean ‘‘ elevated or 
‘‘ raised in circles, ripples, or a wave-like appearance.” 
The language of the specification, moreover, precludes 
any construction thereof which would refer to the length 
of the loops. Had the patent intended to specify that the 
loops are not of like lengths the word zrregu/ar would not 
have expressed that intent. We speak of equal or un- 
equal lengths, but not of things zrregular as to length. 
Moreover, the photograph which attaches to the original 
patent (that in the record of this Court being a very im- 
perfect reproduction from a reproduction, and therefore 
no criterion of that which is in the patent) distinctly 
shows that the loops project in all sorts of directions, 
some to the right, some to the left, some forward, withall 
degrees of variation in the multitude of directions in 
which said loops are placed. Was it not sufficient then 
for the complainants to present to the Court for inspection 
and comparison said patent No. 10,388 and the nubias 
claimed to be'an infringement thereof? Jobson eo Dernan i/%. U3 /& 
The Court was finally to make that comparison under 
all circumstances. What, if any, testimony could have 
assisted the Court in arriving at a correct decision on the 
question of infringement? Expert testimony, according 
to the dictum: of this Court in Gorham Co. us. White, 14 
Wallace, 528, was out of the question. To produce per- 
sons on one side who would say that the fabric is like the 
patent, and persons on the other side who would claim it to 
be unlike the patent, would leave the question finally before 
the Court precisely where if was without such testimony. 
This Honorable Tribunal in the Powder Company cases 
has announced that in certain classes of patents in which 
the spec.fications are readily comprehended, the Court will 
undertake to ‘consider or compare the specifications with- 
out reference to expert or explanatory testimony. In 
case of a design patent this inspection is the easier, it seems 
to us. : 
The question, moreover, before the Court was not 
whether what the defendants made was like or unlike 
what the complainants made, but whether what the de- 
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fendants made was like that which the patents claimed in 
behalf of the complainants. ‘To bring an ordinary pur- 
chaser as a witness would not have helped the Court in 
solving that question, because an ordinary purchaser does 
not read the patent. 

The language of this Court in Milwaukee, etc., Railway 
Co. us. Kellogg, 4 Otto, p. 472, seems to apply to the pres- 
ent matter. The Court there says: 

* The subject of proposed inquiry was a matter of com- 
‘mon observation, upon which the lay or uneducated mind 
‘7s capable of forming ajudgment. Ln regard to such mat. 
‘* fers, experts are not permitted to state their conclusions, 
‘* In questions of science their opinious are received, for 
‘San such questions scientific men have superior knowledge, 


‘and generally think alike.” 


Or, as Judge Grier, in Adams vs. Jones, 1 Fisher, p. 531, 
Says : 


‘* We have had ocular demonstration, by an examina- 
‘* tion of the defendaut’s admitted manufactures that they 
palpably infringe the invention patented to complainant. 
“ When we have the things before our eyes we want no 
‘‘ opinions of mechanics or experts, and give no further 
‘* reason for our opinion than that ‘we've SEEN aud surely 
‘ ought to KNow.’ ” 


In Seymour vs. Osborne, 11 Wallace, p. 559, this Court 
says, that the true test of infringement is the comparison 
of the complainant’s patent with the defendant's device. 
This test these complainants have enabled the Court below 
to apply, and therefore, in the absence of contrary proof, 
the Court finding, that by virtue of that test infringement 
is proven, no reason seems to exist for holding that the 
Court should have required further and additional evidence 
before it undertook to make the comparison. 

That the patent No. 10,448, the second patent in suit, 
has been infringed in the defendant's structure needs no 
argument upon our part. The claim of that patent is for 
a fabric having disconnected, doubly looped fringes, the 
loops projecting from both sides of a central stem or rib. 
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Such fringes appear on the defendants’ structure, and any 
person can see and find them there. 
In view of all these considerations, it appears : 


Kirst.—That the Court below had sufficient evidence, 
before it entered its interlocutory decree, to determine the 
question of infringment. 


SECOND.—-That the evidence presented to the Master not 
being inthe record of these appeals, it must be assumed that 
sufficient evidence was before the Master to'enable him to 
determine the extent and character of the infringement. 


THirb.—That whatever rights the defendants had to dis- 
pute the conclusions of the Master as tothe fact and extent 
of the infringement were waived by failure to except to 
his report 


FourtH.—That the defendants’ nubias contain the in- 
ventions that are claimed in complainants’ patents. 


Firru.—That, therefore, no error can be found in the 
final decrees, and hence 


That the same should be confirmed. 
Respectfully submitted, 


ARTHUR V. BRIESEN, 
Attorney for the Appellees. 


New York. November %, L886. 
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DISTRICT OF COLUMBIA VS. O'HARE. l 


] : [.— Petition. —Filed July 23, 1880.—A. H. 
In the Court of Claims. 
Owen OOHARE 
rex, . No. 24. kiled July 233. LS80, 


Tue Disrrier or Conumpta,. | 


The petition of Owen O'Hare respectfully represents : 

lirst. That he is a citizen of the District of Columbia, and resides in 
the city of Washington, No, 2019 T street, N. W. 

Second. That “The District of Columbia” was created a government 
by that name and constituted a body corporate for municipal purposes 
with power (among other things) to contract and be contracted with and 
sue and be sued bv an act of the Congress of the United States entitled 
“An act to provide a government for the District of Columbia, approved 
February 21) st, 1871, and revised as found in the “ Revised Statutes of the 
United States relating to the District of Columbia,” approved June 22nd, 
I874. (16 St. at Larve, pp. 419 to 42%; Rev. &. D. C.. p. 1-30.) 

Third. That the provisions of said laws have been from time to time 
modified by acts of ¢ ‘ONETESS, especially by an act entitled “An act tor the 
government of the District of Columbia and for other purposes,” approved 
June 20th, IST74, and by an act entitled “An act providing a permanent 
form of government for the District of Columbia,” approved June 11th, 
S78. (18 St.at Large, part 3, pp. 115-121 20 St. at Large, pp. 102- 

LOS.) 
» Fourth. That while the first two of these laws provided for a 

“Board of Public Works,” to which was committed the care and 
control ot streets, avenues, alleys, SCWers, anda other public works, the act 
of June 20th,:1874, abolished that Board and provided for the appoint- 
ment of three commissioners with the powers as respects public improve- 
ments, which had been possessed by said Board, except as modified by 
said act, and the act of June 11th, 1878, continued the said office of com- 
missioners, with the functions therein mentioned. 

Fitth. That the Congress of the United States at its last session passed 
an act entitled “An act to provide for the settlement of all outstanding 
claims against the District of Columbia, and covferring jurisdiction on the 
Court of Claims to hear the same, and for other purposes,” approved June 
16th, 1880, and that vour petitioner has a just, legal, and equitable claim 
against said District as hereinafter stated. 

Sixth. That between August, 1873, and January, 1874, vour petitioner 
entered into contracts with the late Board of Public Works, then in exist- 
ence, for the performance 6f authorized work within said District, as em- 
braced in contracts hereafter mentioned, and under said contracts by the 
direction and under the supervision of said District, its regular agents and 
employees, performed il large amount ot wi rk beneficial to said District, 
and to its satisfaction, all of which was accepted and received by said Board 
of Publie Works acting for and representing said District. 

Seventh. That the contracts so made as aforesaid with your petitioner 
by said Board of Public Works and executed as aforesaid were num- 
bers 835, 849, 881, and 990 of the series of contracts made by said 
Board. , 
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3 Fighth. That contract No.835 was for the construction of sewers 

in the city of Washington, including excavation, laying pipe, build- 
ing manholes and traps and extensions of laterals,and other work. That 
by the terms of said contracts as originally executed your petitioner was 
to receive for the excavations forty cents per cubic vard in lawful money 
of the United States. 

Ninth. That contract No. 835, which embraced a large amount of work, 
was on the 18th of October, 1873. modified so as to increase the prices 
twenty per centum, as will more fully appear by a copy of said modifiea- 
tion as hereto annexed and made part hereof, and marked Exhibit A 

Tenth. That after the abolition of the Board of Publie Works the 
Commissioners of said District, acting under authority conferred on them 
by the Congress of the United States in the vear ot 1875). extended, by 
instruments of writing executed by them and vour petitioner, said orig- 
inal contract with the Board of Public Works and the modification thereof, 
so as to include other and additional work both in the city of Washington 
and Georgetown in said District, such as the construction of sewers, lay- 
ing pipes, grading and paving alleys, setting curbstones, laving brick pave- 
ments, and paving carriage-ways. 

Kleventh. That your petitioner performed the work provided for in 
sail extended contracts, as well as work incidental and necessary thereto, 
prior to March 14th, 1876, under the direction of said Commissioners, and 
to their satisfaction, and all of said work was accepted by them for and 
in behalf of said District, and for the use, purposes, and benefit thereof, 

Twelfth. That your petitioner is unable to state in detail the work done 
by him, or describe fully its locality, or give the exact quantities, because 

the contracts and specifications are under the control of the Com- 
4 missioners of said Distriet, who, upon his application, have refused 

to allow your petitioner or any one for him,access to them, or to 
furnish copies thereof, or give any information in relation thereto; and 
because, while the said District, through its agents and employees, have 
measured the work done by vour petitioner as aforesaid, at least in parts, 
and while the said District has accounts thereof and of payment made to 
your petitioner and vouchers in relation thereto, which are necessary to a 
particular statement of his claim, the said Commissioners refuse to permit 
your petitioner, or any one for him, to see or in any way examine said 
measurements, accounts, and papers connected therewith, notwithstanding 
his application therefor as aforesaid, 

Thirteenth. That there has been no final settlement between your peti- 
tioner and said District for the work done by him; and while without ae- 
cess to the contracts, specifications, measurements, and papers under the 
control of the Commissioners of the said District your petitioner cannot pre- 
sent exact particulars and items of the amount unsettled and remaining 
due him, according to his knowledge, information, and belief it amounts 
to eighteen thousand one hundred and ninety-seven dollars and seventy- 
five conts (818,197.75) under extensions of contract No, 835, ineluding ex- 
cavations for sewers and construction thereof, setting curbs, constructing 
alley traps, water-pipe, and fire-plugs, and lowering water-mains, hauling 
stones for curbs and other works; and six hundred and ninety-three dol- 
lars and forty-four cents ($693.44) for excavation for sewers under exten- 
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sion of contract No. 849; and one hundred and eighty-seven dollars and 
twenty cents ($187.20) under contract No. 881 for excavation for sewer- 
age; and one hundred and twelve dollars (3112.00) under contract No. 
4990 for excavation for sewerage ; also $1,737.70 for laving water- 
5 mains and doing other work on and in connection with the water 
service of said city of Washington, and material provided therefor, 
as set forth ina bill of particulars thereof attached hereto as part hereof, 
marked Exhibit B, with tuterest thereon at the rate of six per cent. from 
the respective dates of the completion and acceptance of said work, which 
he is unable to state with accuracy for the reason already given herein. 

Fourteenth, That-no part of vour petitioner’s said claim for said work 
has been rejected by the late Board of Audit, which was created and ex- 
isted under and by virtue of see, six of thisact of June 20th, 1874, entitled 
“An act for the government of the District, and for other purposes,” 

Fifteenth. That for the work done under the contraets extended by the 
said Commissioners, and for which compensation is herein claimed, it was 
provided that payment should be made in bonds issued by the sinking- 
fund commissioners, under and by virtue of section seven of the said act of 
Congress, approved June 20th, 1884, and that said bonds should be ae- 
cepted and received in payment for said work at their par value, 

Sixteenth. That neither the said contracts, nor the extensions thereof, 
nor the accounts or amounts due for work thereunder, have been assigned 
or transferred to any persons or persons, but vour petitioner retains his 
right and interest in the same as it originally existed, and that vour peti- 
tioner is justly entitled to the amount herein claimed, viz, twenty thousand 
nine hundred and twenty-eight dollars and nine cents (820,928.09), with 
interest thereon as aforesaid ; and that at all times your petitioner has borne 
true allegiance to the Government of the United States, and that he has 

not In anv way voluntarily given encouragement to rebellion against 
F the said Government. And your petitioner savs that he believes 
the facts as stated in this petition to be true. 

Seventeenth. Your petitioner further represents that he has herein 
set forth his claim as specifically as he is able to do without having access 
to the contracts, accounts, measurements, and vouchers in the possession of 
the Commissioners of the District of Columbia, and if a more particular 
statement of the claim shall be deemed necessary, he sets forth the follow- 
Ing iis the papers or copies thereot which he needs to enable him to specify 
the claim with more particularity, viz: 

First. Contract No. 835 as made between the Board of Public Works 
and youk petitioner, 

Second. The modifications of said contract in relation to prices made as 
aforesaid, 

Third. The several extensions of said contract No. 835 as made be- 
tween the Commissioners of the District of Columbia and vour petitioner. 

Fourth, The original contract, No. 849, as made between the Board of 
Public Works and your petitioner, 

Fifth. The several extensions of said contract No, 849 as made between 
the Commissioners and vour petitioner, 

Sixth.: Contract No. S81 as made between ‘the Board of Public Works 
and your petitioner, 
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Seventh. The several extensions of said contract, No. 881 (if any) as 
made between the Commissioners of said District and your petitioner. 

Eighth. Contract No. 990 as made between the Board of Publie Works 
and your petitioner. 

Ninth. The several extensions of contract No, 990 (if any) as made be- 

tween the Commissioners of said District and your petitioner. 
7 Tenth. The measurements made by the engineer of said Board 
of Publie Works, or its proper officer, of all works done by your 
petitioner under said original contracts. 

Eleventh. The measurements made of work done by your petitioner and 
accepted by the said District under the several extensions of the contracts 
hereinbefore mentioned. 

Twelfth. All vouchers for work done under the original contracts with 
the Board of Public Works. 


Thirteenth. All vouchers for work done under the several extensions of 


said contracts made with the Commissioners of the said District. 
Fourteenth. All other papers, memoranda, or data in any way connected 
with said contracts or the performance of the work thereunder by peti- 
tioner. 
Fifteenth. All other papers, memoranda, or data in any way connected 
with the several extensions of said contracts or the work done thereunder 
by your petitioner. 


Prayer. 


1. Your petitioner therefore prays for judgment in due form of law 
against the said District of Columbia for the said sum of twenty thousand 
nine hundred and twenty-eight dollars and nine cents, with interest thereon 
as aforesaid. 

2. That the said District of Columbia may be required by a proper 
order to furnish petitioner with the papers set forth in the seventeenth 
paragraph of this petition, or produce the same in court. 

3. And he prays for such other relief as he may be entitled to, and as 
in duty bound he will ever pray, &e. 

OWEN OQHARE. 
WILLIAM A. COOK, 
Atty for Owen O Hare. 


8 Disrricr oF COLUMBIA. 
Washington (ounty.to wits 


Owen O'Hare, being duly sworn, says upon oath that he has heard the 
foregoing petition read, and knows the contents thereof, and that the mat- 
ters and facts set forth in said petition by him subscribed are true, 


OWEN OQHARE., 


Subscribed and sworn to before me this 22d dav of July, 1880, 
A. C. RICHARDS, 
Notary Public, 


siete ie ee 


Contract 835. 


DISTRICT OF COLUMBIA VS. 0 HARE. 


Exuipir A, 


It is hereby agreed this contract, with its various terms, 


conditions, and stipulations, except as respects the time of execution, shall 
be modified, extended, so as to embrace an increase of twenty per centum 
upon the prices in the foregoing contract. 


ALEXANDER R. SHEPHERD, 


H. A. WILLARD, 
JAMES A. MAGRUDER, 
ADOLPH. CLUSSs, 
JOHN B. BLAKE, 


Doard of Puhlie 


W itness : 


‘ Ti "T. 


M. Jonnson, 


JOHN A. HurRLey. 


STH, 1873 
Eexuipir B. 


District of Columbia to Owen O Hare, Dr. 


the Board of Public Works and Water Register. 


4. To laving 8,003 ft. 6-in. water-main on H st. N. E., 


from Ist to Boundary, at 30c. per foot............... 


To laying 590 feet of 6-in, water-main on Sth st. N. 


K. - from (5 to H, at Oe, per foot.. eee 
To laying 1,194 ft. of 6-in. water-main on : Oth * N. 
E., from H to F, at 30c. per foot........0.. ccs eeeeee 


To laying 1,248 ft. of 6-in. water-main on 10th st. N. 


E., from H to Fat 30c. per foot.........cscccsce cos 


To putting in 14 stop-cock boxes and covers on H 


st., from Ist st. to Boundary, and hauling the same, 
1  icecctenneenceee aikdansnkedncansce eens 


To putting in 1 stop-cock and cover on Sth st. N. E., 


aunt eneeenes UO GU, OE less deca: cccccscccdennenses 
To putting in 2 stop-cock boxes and covers on 9th st. 
N. E., and hauling the same, at $10.................. 
To — in 2 stop-coc ‘+k boxes and covers on 10th 
.N.E., and hauling the pen ob BO ceden 3 

To setting 10 tire-plugs, nce cencanemeaeill 


To putting in 10 east-iron branches for fire-plugs, at 
S250 

To extra work done by change of grade, cutting out 
main and resetting fire plug : BB ond BF ceca 

To cutting out main and resetting fire-plug 5th and 


eae senewhbod conekdembadasecceasencekese: +4: 6a0cen 


eeeerewn eevee eee eet ee eee eeeeeeeeaeeeeeeneee ££ eee eee eee eee eee 


Works. 


To contract work done for the District of Columbia by order of 


3, 605 


eee 
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 ..s canaiedaniieinnenmmninat seee 90,005 5O 

To resetting stop-box eo ea & Serene 3 oO 

10 To resetting stop-box oe enn 3 D0 
To hauling 10,035 feet of 8-in, water-main, on FH st. 

N. E., at 5e per a ale i 501 75 


To 2,248 cubie yards of excavation caused by change 
of grade on H st. N. E. in the performing of the 
laying of said water-mains, at 40 cents per cubic 
i sinnnis Aaputcendinedaveng aoceneconausevnsnnsneseumn 899 20 


9,018 45 


187 
Oct. 2. By credit in certificates........ccccceseseres. ere 
To balance due............ hickien daadneendebbns aedakeiiis 1,73¢ 70 
l l | fo Cre jit ral frave iSe — filed (jel, 2. ISSO, 


And now comes the Attorney-General, on behalf ofthe District of Colum- 
bia, and answering the petition of the claimant herein, denies each and 
every allegation therein contained, and asks judgment that the petition be 
dismissed, 

THOMAS SIMONS, 


r tssistainl A tlorney-Ge neral. 
12 I] I ,—Set-off.— Filed Dee. 2, 1881. 


And now comes the Attorney- reneral, on behalf of the District of Co- 
lumbia, and for a further plea says : 

That at and before the institution of this suit the said claimant was and 
still is indebted unto the District of Columbia in the full and just sum of 
$13,092.18 for money had and received to the use of the defendant, 
and the said claimant being so indebted as aforesaid, in consideration 
thereof promised to pay the defendant the said sum of money on request ; 
yet the said claimant, although often requested so todo, hath not, nor hath 
any one in his behalf, as yet paid the same sum or any part thereof, but 
hath wholly neglected and refused, and still neglects and refuses, so to do ; 
which said sum so due as aforesaid the defendant claims to set off against 
the demand of the claimant, and thereupon he brings his counter-claim. 

THOMAS SIMONS, 


Assistant Attorney-General, 


13 LV .—Bill of particulars of set-off. — Filed Dee. 2, 1881. 


To the following ove rpay ments on account excavation of sewer 
trenches in excess of the amount actually excavated......... $2, 639 00 
To overpayments on account of caving of sewer trenches, such 
risk being chargeable to contractor, as per article 6 of con- 
IID ince: sisi Uasaaia icici iin hci hi i 681 75 
To overpayments on account of allowance of 20 per cent. in- 
crease on work, not embraced within the terms of such in- 
crease ...... dicen eddiaaiiiaiiate pain bina Scicienies Remap a ern eee ~ no 


ee a eee ~—- a 
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To overpayments on excavation of sewer trenches in excess of 


contract rates (payments at 5O cents in lieu of 40 cents)... $21 30 


To overpayments for shoring, such work being required by 


specification NILL to be done without additional charge... 5,929 89 


To overpayments for hauling water-mains to H_ street, the 


same having been included in the price per linear foot for 

SE RE IR iickscens deed: dkdsueneseren. ceva 703 35 
To overpayments for t: aking up brick pavements on H street, 

over water-service connections, the same having been in- 

cluded in the price per linear foot for water services ..... S501 20 
To ove rpay ments for sewer in alley, square 420, arising from 

not deducting partial payment on voucher 14090 from final 


OE ie I BE inks co ncccodecececcéeniscsl oo Y2 
To overpayment for sewer in alley, in square 421, by error in 

measurement, as follows: Paid for 492 feet (see voucher 

14086), actual length 450 feet, as per measurement sheets ; 

OVGTUE MNOS, SF TOE, GE BE GON caccccccccccccccpcccccesanuseens 56 96 
To 42 linear feet of excavation, at 8&8 cents; cubie vard to 

a OR i a i ikaideeincicxnnc ns cceqncusae aie l4 28 
To 20 per cent. added on above overpayments sine -aneeene : 10 24 
Also overpayment arising from omission to deduct partial pay 

ment, 14090, trom finncal payment, voucher 14086..... Pe ee ll) 80 
To materials on line of work not accounted for, 177 cubie 

vards of cobble-stone, at S1......... ene aan vsacenteekaunens aun l77 OO 


To error in computation on voucher 19507. VIZ: 


2? OFO7 vards of excavation, at 40 eents, cur- 
ried out as aa S908 YS 
I ns... ec cunns $28 28 


80 00 


To cost of cleaning alley in square 398 (required by specifica- 
| ae povecaces SORebeAUANenyee-enpnoccee ecccceucnnacontns 49 06 


To deduction for inferior werk on Stoddart: street, George- 


eran, SUNN FP ai nikacactcenccsecne coscesenseseune 124 61 


13,092 18 
THOMAS SIMONS, 


Assistant Attorney-General, 


14 V .—Specia/ plea—File d Deer ? 1881. 


EQUITABLE PLEADING PRAYING REFORMATION OF AMENDMENT, (‘ONe 
TRACT 835. 


Now comes the Attorney-General,on behalf of the District of Columbia, 
and, for further plea in this behalf, says : 

That heretofore, about the 12th day of August, A. D. 1873, the claim- 
ant entered into a certain written contract with the Board of Public Works, 
numbered in the series of contracts made by said Board as No. 835, which 
contract provided for the “ excavating for, construction, and completion of 
certain pipe-se wers in certain streets and alle ‘vs in the District of Colum- 
bia,” all of which will more fully appear by reference to the said contract 
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filed in this cause by the Commissioners of the District of Columbia, in 
answer to a rule of the court, issued on the application of the claimant, 
and which contract is sued on by the claimant in this proceeding. 

That afterwards, and on or about the 13th day of October, A. D. 1873, 
and while the claimant was performing | the work in the alleys specified in 
the contract, he addressed a written communication to the Board of Public 
Works, requesting that the prices be increased on his contract for sewering 
in alle ‘vs In squares 397, 598, 420, 421, 422, 444, 445, and 446, represent- 
ing that, by reason of the narrowness of the said alleys, he was unable to 
pile the earth excavated from the trenches in said alleys, but was obliged 
to haul it away and then haul the same back to refill the trenches ; and, 
by reason of this fact, the building of the sewers in the above specified 
alleys required much extra expense, and more than double the time that 
it would take to do similar work on the streets. 

That thereupon said request was considered by the Board of Public 
Works, and they agreed to increase the price for sewering the said alleys 20 
per centum, and so informed the claimant in writing, and by written order 
directed their engineer to amend said contract so as to Increase the price 
of sewering in the said specified alleys 20 per centum; said engineer, by 
written order, directed the contract clerk to amend the said contract so as 
to increase the price of sewering in the said specified alleys 20 per centum ; 
but the defendant avers that the contract clerk, in writing said amendment, 
by mistake neglected to confine the increase of 20 per centum to the work 

of sewering the said specified alleys, as by said written order he was 
15 directed to do, and as was the intention and object of the said claim- 

ant and Board of Public Works, but by error omitted from said 
amendment the words of limitation contained in said written order, and 
by reason of such omission the said amendment appears to increase the 
price for all the work mentioned in the said contract in lieu of the alley 
work only, contrary to the intention and meaning of the said parties thereto ; 
which error and omission was not discovered until after said amendment 
had been signed. 

The defendant avers that said amendment of contract, of date October 
18, 18735 . and lesign: ited as “extens lon of contract No. 8 ‘ 83), as does hot eX- 
press the true agreement and intention of the parties thereto, and that the 
same ought to be reformed. 

The defendant prays, therefore, that the court, in the execution of it 
equity jurisdiction under the terms of the act of June 16, 1880, may re- 
form the said contract so that it shall e xpress the true intent and meaning 
of the agreement made by the said parties, to wit, by adding after the 
words “ so as to embrac ‘e an increase of 20 per centum upon the prices in 
the foregoing contract” the words of limitation following, viz, “for sew- 
ering in alleys in squares numbered 397, 598, 420, 421, 422, 444, 445, 
and 446.” 

THOMAS SIMONS, 


Aasistant Attorney-General, 
16 V 1.— Replication to set-off. — Filed Deer ol, ISS. 


And now comes the said claimant, by Cook & Cole, his attorneys, and 
for replication to the defendant’s plea of set-off says that he ought not to 
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be barred of his said suit and claim against the said defendant or any part 
thereof, by reason of anything set forth in said plea of set-off, because he 
says that he never was indebted to the said defendant in the said sum of 
$15,092.18, or any other sum whatever, and never promised to pay the said 
defendant said sum, or any part thereof, or any sum whatever. 
COOK & COLE, 
kor Claimant, 


District oF COLUMBIA, 
County of Washington, to wit: 

Owen O'Hare, the claimant in the foregoing suit, being duly sworn, says 
upon oath that he is not and never was indebted to the District of Colum- 
bia in the sum of $13,092.18 set forth in the plea of set-off filed by the 
defendant in this cause, or any part thereof, except $80.00, an error in 
calculation, mentioned in the specifications of set-off filed with said plea, 

which defendant believes is an error in calculation. But as to all 
17 the other items mentioned in said specifications of set-off filed with 

said plea he denies the same and says that the defendant is not en- 
titled to the same or any part thereof; that he never was overpaid on ae- 
count of excavation, caving, or on account of allowance of 20 per centum 
increase on work not embraced in contract No. 835; or on account of 
shoring or for hauling water-mains ; or for taking up brick pavements on 
H street ; or on account of overpayments arising from not deducting par- 
tial payments; or by error in measurement. Nor is said defendant en- 
titled to charge against or recover from him anything on account of clear- 
ing alley in square No. 398, or for inferior work on Stoddart street, 
in Georgetown, as set forth and specified in the said specifications of set- 
offs, or otherwise. Nor did he ever promise to pay the said District the 
said sum of $13,092.18, or any part thereof, as alleged in said plea of 
set-off. 

OWEN OHARE. 


Subseribed: and sworn to before me this 27th dav of December, 1881. 
A. C. RICHARDS, [seEAL. ] 
di a v Notary Publie. 


18 V I1.— Motion to strike out equitable plea —Filed Deer 31, 1881. 


And now comes the claimant, by Cook & Cole, his attorneys, and moves 
the court to strike out the plea of the defendant, stvled by the Attorney- 
General “an equitable pleading, praying reformation of amendment con- 
tract No. 835” on the following grounds : 

Ist. That the court has no jurisdiction to grant the relief sought by said 
plea. 

2nd. That if it possessed such jurisdiction, the same cannot be exercised 
in this case. 

3d. That the matters set forth in said plea are not properly pleaded. 

4th. That the said matters, even if true, which is denied, are not sufh- 
cient to warrant the granting of the relief sought. 

COOK & COLE, 
Atty’s for Claimant. 
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19 VIII.— Replication to plea to reform contract.— Filed Mar. 19, 1885. 


Replication to defendant’s plea, praving the reformation of contract Ne. 
835. 

And now comes the claimant, by Cook & Cole, his attorneys, and for 
replication to the said plea, says that the court has no power or authority 
to reform the said contract as in and by said plea is prayed. 

And for further replication, he says that the facts set forth in said plea 
are insufficient to justify or require the reformation of said contract. 


And for further replication to said plea, he says that the stipul: ition of 


the 13th day of Cetober. 1873, providing for an increase of pr ices in said 
contract of 20 per centum was not made by error or mistake of’ the contract 
clerk or any one else in preparing it ; and that the reasons recited in said 
plea were not the only ones existing at the time for the increase of said 


prices, but that another reason then existed therefor, to wit, the failure of 


said Board of Public Works to pay cash for said work as specified in said 
contract ; and that the certificates issued by them for said work were 

greatly below par, and this reason operated upon the minds of both 
20) parties to said agreement of the 15th day of October, 1873; and 

that before the making and signing of said contract or agreement, 
it was agreed and understood by both parties thereto that the 20 per centum 
increase should extend to all the work embraced in said contract, and there 
was no error in the making thereof, and the same as written expresses the 
true contract and agreement between the parties. 

OWEN OHARE., 

Districr of COLUMBIA, 

Washington County, to wit: 

Owen O'Hare, being duly sworn, says, upon oath, that he has heard the 
foregoing plea read and knows the contents thereof, and that the matters 
therein set forth stated upon his own knowledge are true, and those therein 
stated upon information he believes to be true. 

OWEN OQHARE, 

Subscribed and sworn to betore me this 7th day of May, 1883. 

JOHN RANDOLPH, 
Ass’t CT k, Court of Seine. 


2] 1X.—Findings of jaet and conclusion of law. 
FINDINGS OF FACT, 


This case having been heard before the Court of Claims, the court, 
upon the evidence, finds the facts to be as follows: 


I. 
Contract No. 835. 


This contract made and concluded this twelfth day of August in the 
year one thousand eight hundred and seventy-three, by and bet ween Henry 
D. Cooke, Alexander R. Shephe rd, James A. Magrude r, Adolf Cluss, and 
Henry A. Willard, constituting and composing the Board of Public Works 


ponnvapcunnatenanentalinapiiiesronmagaenares ec rn — 
“ ae Ne see son snant nase =n oan nl ul il le em rege 
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of the District of Columbia of the first part, and Owen O’ Hare, of Wash- 
ington, D. C., of the second part, witnesseth : 

First. That the said party of the second part has agreed, and by these 
presents doth agree with the said party of the first part, for the considera- 
tion hereinafter mentioned and contained, and under the penalty expressed 
ina bond bearing even date with these presents and hereunto annexed, to 
furnish at his own proper cost and expense all the necessary materials and 
labor, and in a good, firm, and substantial manner to exeavate for, econ- 
struct, and complete pipe sewers, with the necessary man-holes and traps, 
in the following alleys and streets in the citv of Washington, D. C., to 
Wit: 

An eighteen (18) inch pipe sewer on the east side of Ninth street NW., 
trom Rhode Island avenue to Q street NW.; thence a fifteen (15) inch 
pipe sewer along the north side of said Q street NW., to a point opposite 
alley on square numbered three hundred and ninety-seven (No. 397), and 
thence across said Q street and alongside alley to a point ten (10) feet 
inside of the building line; thence a twelve (12) inch pipe sewer along said 
alley in said sqiare numbered three hundred and ninety-seven (No. 397) 
to P street NW., and across said P street NW. to alley in square num- 
bered three hundred and ninety-eight (No. 398), and also said alley in 
said square numbered three hundred andninety-eight (No. 398), and 
along said alley in said square numbered three hundred and ninety-eight 
(No, 398) to Q street NW. (as per accompanying diagram). 

(Iso a fifteen, (15) inch pipe sewer, beginning at the opening of alley in 
square numbered four hundred and twenty (No. 420), and running along 
said alley to the south side of Q street NW.; thence a twelve (12) ineh 
pipe sewer along alley in square numbered four hundred and twenty-one 
(No. 421) to P street NW., and aeross P street NW. to alley in square 
numbered four’ hundred and twenty-two (No, 422), and running along 
said alley in square numbered four hundred and twe ntv-two (No. 422) to 
© street NW. (as per accom pany ing diagram). 

Also a twelve (12) inch pipe sewer in square numbered four hundred 
and forty-six (No, 446), beginning at opening of west alley in said square 
numbered four hundred and forty-six (No. 446), and along said west alley 
in said square numbered four hundred and forty-six (No. 446), to O street 
NW. (as per ACCOMPANY ing diagram), 

Also a fifteen (15) inch pipe sewer, beginning on R street NW. at a 
point opposite the east alley, in square numbered four hundred and forty- 
four (No. 444) and running across said R street NW. to the opening of 
said east alley in said square numbered four hundred and forty-four 
(No. 444), and along said east alley in said square, with twelve (12”’) ineh 
laterals along the two (2) cross alleys connecting with said east alley in said 
square to Q street NW., and across said Q street NW. to opening of east 
alleyin square nambered four hundred and forty-five (No, 445) to first cross- 
alley in said square, and thence a twelve (12’’) inch pipe sewer along said 

ast alley in said square with twelve (12) inch laterals in the two (2) cross- 
alleys connecting with said east alley in said square numbered four hun- 
dred and forty-five (No. 445) to P street NW., and across said P street NW. 
to opening of east alley, in square numbered four hundred and forty-six 
(No, 446), with twelve (12) inch laterals in the thirty (30) foot alley running 
west from said east alley, and connecting with said east alley in said square 


12 DISTRICT OF COLUMBIA VS. O HARE. 


numbered four hundred and forty-six (No. 446) to O street NW. (as per 
accompanying diagram ). 

22 Also twelve (12) inch pipe sewers on the south side of P street, 
NW., from the west building line of Sixth street, NW., to the east 


building line of Seventh street, NW.; and from the west building line of 


Seventh street, NW., to the east building line of Eighth street, NW.; and 
from the west building line of said Eighth street, NW., to the east build- 
ing line of Ninth street, NW.; and from the west building line of said 
Ninth street, NW., to the east building line of Columbia street, NW. ; 
and from the west building line of said Columbia street, N W., to the east 
building line of Tenth street, NW. (as per accompanying diagram). 

Also twelve (12) inch pipe sewers on the south side of Q street, NW., 
from the west building line of Sixth street, NW., to the east line of thirty 
(30) foot alley, in square numbered four hundred and_ forty-five (No. 
445), and from the west line of said thirty (30) foot alley in said square 
to the east building line of Seventh street, NW., and from the west 
building line of said Seventh street, NW., to sewer in alley in square 
numbered four hundred and twenty-one (No, 421) (as per accompanying 
diagram). 

Also, a twelve (12) inch pipe sewer in alley in square numbered three 
hundred and twelve (No. 312), the said sewer to connect with the sewer 
in P street, NW. 

The said sewers as aforesaid to be constructed and completed in accord- 
ance with the specifications following, to wit : 


BOARD OF PUBLIC WORKS, DISTRICT OF COLUMBIA, 
Specifications for hrick MASON Y and SOIOCTR, 


(1) All the materials furnished and all the work done, which, in the 
opinion of said Board of Public Works shall not be in accordance with 
this specification, shall be immediately removed, and other materials fur- 
nished snd work done that will be in accordance therewith. 

(2) In the construction of the brick masonry none but the very best 
quality of whole bricks, burnt hard entirely through, free from cracks, 
and with true, smooth faces, shall be used, and which are to be thoroughly 
wet immediately before being laid. Every brick is required ‘to have full 
cement joints under bottom, sides, and ends, which for each brick is to be 
formed at one (1) operation, and in no ease is to be made by working in 
the cement after the brick is laid; every other course of brick to be laid 
with a line. The bricks to be culled as they are brought upon the ground, 
and all brick of an improper quality, and all bats immediately removed 
from the same. The cement mortar is to. be composed of the best quality 


of fresh hydraulic cement, mixed in the proportion of one barrel of 


cement (of 300 pounds) to two (2) barrels, not packed, of clean, sharp, 
silicious sand, free from loam. 

(3) The work under this agreement is to be prosecuted at and from as 
many different points in such part or parts of the streets and avenues on 
the line of the work as the said Board may, from time to time, during 
the progress of the work, determine, at each of which points an inspector 
will be placed to supervise the same, whether such work be connected 
with the sewer, with the receiving-basins, or with the culverts. 


4, 


DISTRICT OF COLUMBIA VS. 0 HARE. ' 13 


(4) The sewers and culverts to be of circular vitrified Scotch stoneware 
sewer-pipe, or pipe equal thereto, of the dimensions shown on the plan of 
the work, which will be furnished to the contractor by the said Board 


at their vards. There will be: lineal feet inch straight pipe; 

lineal feet inch curved pipe ; lineal. feet inch straight 
pipe with sixéinch spurs ; lineal feet inch straight pipe ; lineal 
tect inch #urved pipe ; lineal feet inch straight pipe with six- 
inch spurs; : lineal feet, branches inches by inches ; lineal 
feet, branches’ inches by inches : lineal feet, branches inches 
by inches ; lineal feet, branches inches by inches ; lin- 
eal feet, branches inches by inches : lineal feet, branches 
inches by inches, 


The joints to be properly fitted with bands or sleeves, and wiped or 
pointed, inside and outside, with cement mortar ax the pipes are laid, If 
necessary (which the engineer in charge of the work will determine), the 
sewer-pipes and culverts will be firmly supported at each side of the joints 
by a foundation plank two (2) inches thick, six (6) inches wide, and two 
2) feet long, laid under and transversely with the line of the pipes, for 
which plank, as well as for the plank used in the foundation for the brick 
sewer, there will be allowed and paid a sum per thousand feet, b. m., to 
be determined by the Board. The refilling of the trench under and on 
each side of the pipes when laid, and to a height of at least one (1) foot 
above the cuter surface of the same, will be of earth or sand, entirely free 
from stones: or rubbish, thoroughly compacted by ramming with tools 
made for thts purpose, in lavers of not more than four (4) inches, as the 
filling progresses. The remainder of the trench is to be refilled and rammed 
as provided in specification 15, Lateral spurs, for six (6) inch house 

connections, are to be laid in front of each building on the line of 
23 the work at such points as said Board may designate; and where 

buildings are not erected they will be laid at such points as’ the 
Board may «lirect. The spurs are to be securely closed with approved 
vitrified-ware covers, . 

(5) The sewers are to be built of the dimensions, with the connections 
on the lines, and at the depth shown on plans or furnished by the en- 
gineer. ‘The connections with present sewers to be made in a workman- 
like manner. All curves to have each a radius of not less than thirty (30) 
feet. The ends of all sewers (except at their discharge) to be securely 
closed with brick masonry or approved stone ware covers. 

(6) Brick man-holes to ‘be worked ut such places in the line of the 
sewer as the engineer may direct, according to the plans furnished by the 
engineer, —A cast-iron man-hole head and cover, free from imperfections 
and thoroughly cleaned, and in dimensions, weight, and quality of iron, 
and in all respects similar to the pattern to be furnished by the engineer, 
similar to those now in use in Washington, is to be fitted to each of the 
above described man-holes. 

(7) Receiving basins are to be built where shown on the plan of the 
work, or at such other place or places, and at such time iis the Board may, 
during the progress of the work, from time totime determine. The basins 
to be on the cireular corners or side of the street, as the said engineer shall 
direct, and to be constructed in accordance with the drawings to be seen 
at the office of said engineer; each portion of the basins to be of the size 


ee ee ~ 
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and material designated on drawings. The weight, size, and shape of the 
covers of the receiving basins to be similar to the pattern now in the office 
of the said engineer. The whole to be laid in cement, and the joints to be 
struck on the whole of the inner sides. In case the nature of the ground 
be such that, in the opinion of the said engineer, timber ought to be sub- 
stituted for the stone foundation, as shown on the said model, the timber 
shall be furnished, and the foundation built of the proper thickness and 
size, without additional charge, by the said contractor. 

(8) The culverts for the connection of the receiving basins are to be 
constructed of the same material as the pipe sewers and laid in like manner. 

(9) New sewers and house connections.—The said Board shall have the 
right to connect any sewer or sewers with the sewer herein deseribed, or 
to grant permits to any person or persons to make house connections there- 
with at any time before it is finally completed ; and said contractor shall 
not interfere with or place obstructions in the way of such persons as may 
be emploved in building such new sewer or sewers, or in making such 
connections ; no extra allowance will be made to the aforesaid contractor 
on account thereof, 

(10) Rebuilding of culverts and house econnections.—In case the line 
of this sewer shall intersect with any culverts now built, so much of said 
culverts, as in the opinion of said Board may be necessary, shall be taken 
up and rebuilt to and connected on a proper curve with said sewer. In 
case the lines of the proposed work shall intersect with any sewer connec- 
tions for which permits may have been previously granted by said Board, 
the same shall be extended to and reconnected with new work as it pro- 
gresses in the manner and of the materials allowed by said Board under 
their rules and regulations relative to sewer connections. 

(11) Of passage-ways and rail tracks.—AIl the paving and macadami- 
zation stones necessary to be removed, together with all rock, earth, or 
sand taken from the trenches, shall be placed in such parts of the carriage- 
way, or the vicinity thereof, as the inspector in charge of the work shall 
direct, and in all cases a passage-way on the sidewalks of not less than 
three (3) feet in width shall be preserved free from all obstructions. — In 
the progress of the wock the contractor will) be required to preserve from 
needless obstruction the carriageway on one side of the line of the pro- 
posed work, and also to afford the necessary facilities to the company or 
companies owning rail tracks on the line of the work, or their agents, in 
their preservation of the same from injury, either by removal or other- 
wise, without extra charge theretor. In case it be necessary to remove the 
said tracks, or any portion thereof, the said company or companies will be 
notified by the Board to remove the same within a specified time, and the 
contractor shall not interfere with the said tracks, or any portion thereof, 
until the expiration of the time specified in said notice. 

(12) The trenches, exeept where fast rock may be encountered, to be 
at least ten (10) inches on each side wider than the outer width of the 
masonry ; In rock excavation the trenches to be excavated to the width 
allowed in the measurment of rock excavation. In nocase shall the treneh 
be opened more than one hundred (100) feet in advanee of the complete 
building of the sewer unless permission in writing so to do shall have been 
given bv said engineer. In all cases of rock-blasting the ordnance laws 
or regulations relative to rock-blasting to be strictly observed, and the 
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: 
material so excavated to be immediately removed from the street. Where 
i line of main water-pipes intersects the line of the trench the rock neces- 
sary to: be excavated for a width of five (5) feet in the clear on each side 
of the main pipe is in all eases to be removed without blasting. 
(13) Sheet-piling to be used where the same may be necessary, 

24 ‘but no allowance will be made therefor. In all cases the sheet- 

‘piling is to be drawn as the work progresses, unless ordered other- 
wise by the said Board, in whieh case the sheet-piling so ordered to be 
left in the trench will be measured and allowed for at the same rate as the 
foundation plank. 

(14.5 The refilling in all cases shall be either earth, gravel, or sand, of 
wholesome quality, and in case of deficieney in the earth or sand taken 
from the trenches the contractor shall furnish a sufficient quantity of sand 
or gravel to properly fill the trenches without extra charge. In refilling, 
the earth or sand to be well and faithtully rammed, in lavers of not more 
than nine (9) inches as the work progresses, | 

(15.3 Regrading and repairing —The carriageway on the line of the 
work to be regraded and repaved or remacadamized, as the case may be, 
to the extent to which the aforesaid work may render necessary. The 
said contractor will be required to reset all curb, gutter-bridge, and flag- 
stones, Which may have been displaced during the prosecution of the work 
under this agreement; and in case any of said stones sliall have been broken, 
in COHSeG Me nce of any et or OM LSsion On the part of the sricl contractor or 
his agents, new stones, to be approved by said Board shall be furnished and 
set In place thereof by said contractor at his own expense prior to the ac- 
ceptan¢e by said Board of the work aforesaid as completed. 

(16) In repaving the paving stones for a width of not less than sixteen 
(16) feet over and adjoining the line of the sewer, shall be taken up and 
bedded endwise in wood, clean gravel, twelve (12) inches in depth, in a 
good and workmanlike manner. The repavement, after it has been ex- 
amined and approved of by the engineer, to be covered with pure sand one 
(1) inch in thickness, and no more, “Pwelve (12) days after the comple- 
tion of the whole work the covering sand shall be swept into heaps and 
removed from the street: and until this be done, the certificate of the en- 
gineer to the effect that the stipulations relative to the removal of all sur- 
plus materials, earth, sand, and rubbish, from the line of the work, have 
have been complied with shall have been obtained and filed in the office 
of said Board, the work will not be considered as completed according to 
this agreement. In remacadamizing or repaving the same will be done in 
accordance with the work of the street before the sewer was commenced, 

(17) All the cross-gutters which may become unnecessary in conse- 
quence of the construction of any receiving bases under this agreement are 
to be taken up, and the whole of the intersections between the eross-walks 
regraded in conformity with the vrace of the street, ana repaved in the 
manner betore deseribed, 

(18) Eng} eer’s certificate —The whole of the regrading and repaving or 
remacadamizing is to be done to the satisfaction of the engineer (which 
shall be determined by a certificate to that effect, signed by him and filed in 
the office of the Board) and the same kept in good repair for a period of 
six (6) months from the date of the last said certificate. 

(19) Cleaning up, &e.—The basins and culverts to be thoroughly cleaned 
out and left clean, Upon the completion of the work embraced in this 
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agreement, a certificate, signed by the engineer, to the effect that the stipu- 
lations relative to the removal of all surplus materials, earth, sand, rock, 
and rubbish from the line of the work have been faithfully complied with, 
will be filed in the office of the Board. 

(20) All iron, water, and gas pipes which it becomes necessary to re- 
move shall be considered as the property of the Board, and left in such 
part of the street as the Inspec ‘tor may direc %, unless notice to the contrary 
is given by the Board in writing to the said contractor, in which case the 
same shall be removed or otherwise disposed of at the expense of said 
contractor. 

(21) All loss or damage arising out of the nature of the work to be 
done under this agreement, or from any unforeseen or unusual obstructions 
or difficulties which may be encountered in the prosecution of the same, 
or from the action of the elements, will be sustained by the contractor. 

(22) In measuring rock excavations a width of four (4) feet at a point 
six (6) inches below the outer bottom of the brick and pipe sewers and 
culverts will be allowed ; from this point a slope of three (3) inches to one 
(1) foot on each side of the excavation will be allowed until the surtace of 
the rock is reached, and no more. 

(23) Suspension of masonry during winter.—AIl work in masonry to 
cease positively, on the first day of December, in each year, and not to be 
resumed until such time next thereafter as shall be designated bv the 
Board. Upon the suspension of mason work, as before mentioned, the 
trenches to be refilled and repaved, or remacadamized, as the case may be ; 
and all materials, surplus earth, sand, rock, and rubbish removed from 
the street immediately thereafter. The inspectors will be retained on the 
work until the same shall be so done, and receive pay in the same manner 
as if the work was in progress, which shall be charged to the contractor 
for the time the work may be unnecessarily delayed. 

(24) Connections not to be made without permission.—The work afore- 
said will not be considered as completed in accordance with this agree- 

ment, and therefore will not be received, in case any connections or 
25 drains are made and joined therewith without permission in writ- 

ing being obtained from the Board prior to the commencement of 
the construction of such connections or drains. 

(25) Wherever the word “ Board” or “ Board of Public Works,” and 
pronouns in place thereof, are used in this contract they are to be con- 
sidered as referring to the party of the first part of this contract. 

(26) Wherever the word “engineer” or “ engineers,” or the pronouns 
referring thereto, are used in this contract they are intended to designate 
the chief engineer of said Board and the assistant acting under him. 

(27) Wherever the word “contractor” and the words “party of the 
second part,” and the pronouns in place thereof, are used in this contract 
they are to be considered as’ referring to and meaning the party or parties 
(as the case may be) of the seeond part to this agreement, 

(28) And the said party of the second part hereby further agrees that 
the said parties of the. first part shall be, and they are hereby, authorized 
to retain, out of the moneys payable to the said party of the second part 
under this agreement, the certain sum of ten (10) cents for each lineal foot 
of sewer constructed under this agreement, and to expend the same in the 
manner hereinafter provided for in making such repairs to the carriage- 
way on the line of said sewer as the said Board may deem necessary. 


DISTRICT OF COLUMBIA VS. O HARE. Fe 


(29) And it is further agreed that if, at any time during the period of 
six (6) months from the date of the final completion of, the sewer afore- 
said, the carriageway on the line of the same shall, in the opinion of the 
said Board; require regrading and repaving or remacadamizing,and the 
said Board shall notify the said party of the second part to make the re- 
pairs so required, and if the said party of the second part shall neglect 
to make such repairs to the satisfaction of the said Board within twenty- 
four (24) hours from the date of the service of such notice, that then the 
said Board shall have the right to employ such other person or persons as 
they may deem proper to make the same, and to pay the eX penses thereof 
out of the said certain sum retained for that purpose by the said parties 
of the first part, as before mentioned. 

(30) And the said party of the second part further agrees that he will 
purchase and receive from the said Board the whole of the sewer and eul- 
vert pipes required tor the construction of the work herein described, and 
that he will not sell or otherwise dispose of the said pipes, or any of them 
so purchased by him, but will use the same exclusively in the construction 
of the work last aforesaid. He further agrees that he will pay for the 
said pipes, at the price established by the soard for the same, in current 
funds, at the time or times they may be ordered by him; and he further 
agrees that he will be at all charges for loading said pipes at the vards of 
the said Board, and of hauling the same to the line of the proposed work, 

(31) And the parties of the first part hereby agree, upon the expiration 
of the said period of six (6) months, provided that the said carriageway 
shall at that time be in good order, which fact shall be determined by a 
certificate to that effect, signed by the superintendent of the appropriate 
bureau, to pay to the said party of the second part the whole or such part 
of the sum last aforesaid as may remain after the expenses of making the 
said repairs in the manner aforesaid, shall have been paid therefrom. 

(32) And the said party of the second part hereby covenants and agrees 
that he will not sell, or permit to be removed from the line of the work be- 
fore the trench shall have been refilled, anv building sand or earth thrown 
up, except upon the written permission of said Board, and then only so 
much as shall remain after reserving a sufheient quantity to refill the 
trench and: complete the paving; but that he will in all cases refill the 
trench with the same materials thrown out, provided it be good sand, gravel, 
or earth. -But if it be unsuitable, consisting of rock, blasting-stones, or 
mud, that then the same shall be removed from the ground, and good, 
clean earth procured, and used tor refilling the trench, and sand of proper 
quality and depth spread on the surface to receive the repavement. 

BOARD OF PUBLIC WORKS, DISTRICT OF COLUMBIA, 
Specifications for laying N¢ wer=plpe connections, and TALL i and Gus N¢ reice 
pipes. 

(1) Sewer-pipe for house connections, apd water and vias service pipes 
shall be laid trom the main sewers, and from the water and gas mains, to 
such points bevond the curb-stones, as the Board ot Publie Works may 
from time ,to time determine. 

(2) The-trenches will be excavated two (2) feet wider than the pipes, 
and to such depth, and on such slope as the Board of Public Works may 
from time.to time direct. 
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(3) Where the average depth of the excavation for any one (1) trench 
does not exceed six (6) feet, no allowance beyond the price paid for laying 
the pipes will be paid but, the cost of such excavations shall be included 
in and paid for in the price paid per foot for laying the pipes. 

(4) Where the depth of excavation for any one (1) trench ex- 
26 ceeds six (6) feet, the excavation below the average depth of (6) 


feet will be paid for for the length of pipe laid, and for a width of 


two and a half (23) feet. 


(5) The water-pipes will be of lead or composite, and the gas-pipes of 


iron, and of such strength and quality as may be required by any ordi- 
nances of the city of Washington, or any law, or reguiation, or direction 
of the Board of Public Works relating thereto. 

(6) All stop- cocks, covers, street-washers, and gas stop-cocks, washers, 
and fixtures, will be of such form and dimensions as may be determined by 
the Board of Public Works. 

(7) All sewer-pipe connections will be of 6-inch Scotch vitrified stone 
vipe, or such other pipe as may be approved by the Board of Public 

Vorks. 

(8) All filling in of the trenches will be made in the manner specified 
in the specifications of the Board of Public Works for laying sewer-pipes ; 

all trenches will be made to receive all the earth taken from them in addi- 
tion to the pipes laid, and any deficiency of material will be made with 
gravel. 

(9) All sewer-pipes will be closed with earthen covers, close fitting, not 
cemented. 

(10) The tapping of gas and water mains will be done only by the au- 
thorized tappers. 

(11) There will be a street-washer at ‘the curb end of each water-pipe, 
with iron box stop-cock, and COVers complete, and a stop-cock and box at 
the “ end of each gas-pipe. 

(12) The pr ice paid for laying water and gas service pipe and stop-coc Kk 
and sewer-pipe connections, per foot of pipe laid, will include the pipe and 
stop-cocks, and all excavating and filling the trench (not exceeding the 
average of six (6) feet in depth), and for all labor and materiais for the 
same. The price paid for each street-washer will include the street-washer 
and stop-cock, and boxes, all fixtures connected therewith, and all excava- 
tion, material, and labor required therefor. 

Second. It is further agreed that the said party of the first part shall 
appoint, from time to time, such persons or person as may be by said party 
deemed proper, to inspect the material to be furnished, and the work to 
be done under this contract, and that such persons or person shall have 
any and all opportunity and privileges which may be necessary to enable 
them to faithfully make the inspection aforesaid. 

Third. It is further agreed that the work under this contract shall be 
commenced immediately. 

Fourth. It is further agreed that the said party of the first part may, on 
notice to the said party of the second part, suspend work under this con- 
tract; but if not suspended it shall be completed as rapidly as possible 
from the date fixed for its commencement: and that the said work shall 
not be sublet without the consent, in writing, of the said party of the first 
part, and that any subletting or assignment w vithout such consent shall work 
a forteiture of this contract. 
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Fifth. It-is further agreed that if, at any time, the party-of the first part 
shall be of opinion that the said work, or any part thereof, is unnecessarily 
delayed, or that the said contractor is wilfully violating any of the condi- 
tions or covénants of this contract, or is executing the same in bad faith, 
all of the work may be discontinued under this contract, or any part thereof ; 
and the said party of the first part shall thereupon have the power to place 
such and so many persons as may be deemed advisable, by contract or 
otherwise, to work at and complete the work herein described or any part 
thereof, and to use such materials as may be found upon the line of said 
work, or to procure other materials for the completion of the same, and to 
charge the expense of said labor and materials to the said party of the see- 
ond part, and the expense so charged shall be deducted and paid by the 
said party of the first part out of such moneys as may be then due, or may 
at any time thereafter grow due, to the said party of the second part, under 
and by virtue of this agreement or any part thereof; and in case such ex- 
pense is less than the sum which would have been payable under this con- 
tract if the same had been completed, the said party of the second part 
shall be entitled to receive the difference ; and in case such expense shall 
exceed the last said sum the amount of such excess shall be paid to the 
said party of the first part by the said party of the second part. 

Sixth. It is further agreed that all loss or damage arising out of the 
nature of the work to be done under this agreement, or from any untore- 
seen obstructions or difficulties which may be encountered in the prosecu- 
tion of the same, or from the action of the elements, or from incumbrances 
or injuries to individuals, property, or otherwise, on the line of the work, 
or adjacent ‘thereto, shall be sustained by the said contractor ; and the said 
contractor hereby agrees, in the execution of the said work as aforesaid, to 
keep at all. times the said work properly guarded or protected, so as to 
prevent all injuries to persons, travelers, animals, or property ; and in the 
event of any such injury or injuries occurring in consequence of the insuf- 
ficient guarding or protection of said work as aforesaid, the said party of 
the first part shall retain, out of any money or moneys due or to becume 
due said contractor, a sum sufficient to cover all damages arising out of 
said injury. or injuries until the same may be settled at law or other- 

WISe, 
27 Seventh. It is furtheragreed that the said party of the second 

part shall punctually pay the workmen who shall be employed by 
him on work under this contract, in cash eurrent, and not in what is de- 
nominated store-pay or orders ; and that he will, from time to time, and 
as often as may be required by said party of the first part, furnish to said 
party satisfactory evidence that all persons who have done work or fur- 
nished materials have been paid as herein required. And if such evidence 
is not furnished such sum or sums as may be necessary for such payment 
or claims shall be retained by said party of the first part until the said 
claims shall be fully satisfied. 

Kighth. And it is further agreed that partial payments shall be made 
bv the duly authorized financial agent of the said party of the first part on 
the monthly estimates of the chief engineer of the Board of Publie Works 
aforesaid, and that whenever the chief engineer aforesaid shall certify, in 
writing, that the party of the second part has completely performed this 
contract on his part, and shall submit with said certificate his estimate of 
the amount due the party of the second part, then, within thirty (30) days, 
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as hereinafter provided, the said party of the second part shall be entitled 
to receive the full amount due under this contract, deducting therefrom 
all previous partial payments which may have been made as hereinafter 
mentioned. : 

And it ts further expressly agreed that no money shall become due and 
payable under this contract, except upon the certificate of said engineer, 
as hereinbefore provided ; and the said party of the second part further 
agrees that he shall not be entitled to demand or receive payment for any 
portion of the aforesaid work except in the manner set forth in this agree- 
ment ; and when each and all of the stipulations hereinbefore mentioned 
are complied with, and the engineer shall have given his certificate to that 
effect, a final settlement shall be made in writing between the parties, and 
the whole amount found due the party of the second part under this con- 
tract shall be paid to him, excepting such sum or sums as may be retained 
under any provision of this contract ; provided, that partial payments may 
be made under direction of the said party of the first part, otherwise than 
upon the estimates of the said engineer, as provided above, if, in the opin- 
ion of the said party of the first part, the vigorous prosecution of the work 
will be promoted thereby. 

Ninth. It is further agreed that if at any time during the period of 

trom the completion ot the work to he done under this contract, 
any part or parts thereof shall become defective, from imperfect or im- 
proper material or construction, and, in the opinion of the said party of 
the first part, require repair, the said party of the second part will, on be- 
ing notified thereof, immediately commence and complete the same to the 
satisfaction of the said party of the first part; and in case of a failure 
or neglect ot the said party of the second part sO TO do, the siilhie shall be 
done under the directions and orders of the said party of the first part at 
the cost and expense of the said party of the second part. 

Tenth. It is further agreed that the said party of the second part shall 
receive the following prices as full compensation for furnishing all the ma- 
terials and labor which may be required in the prosecution of the whole 
of the work to be done under this agreement, and in all respects complet- 
ing the same, viz: | 
Laying eighteen (18) tile pipe, per lineal foot, one dollar and sixty-two 

($1.62) cents. 

Laying fifteen ( 15) tile pipe, per lineal foot, one dollar and thirty-three 

($1.35) cents. 

Laying twelve (12) tile pipe, per lineal foot, eighty-eight (_—) cents. 

Street-washer and box (iron), 36.12. 

Stop-cock and box, S4.00., 

Excavations and refilling, forty (40) cents per cubic yard, to be measured 
in excavation only. 


Man-holes : 
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Man-holes with trap-bottom an additional allowance of $4.64. 

Receiving-basins and traps, old corporation pattern, $145.38. 

Receiving-basins and traps, Chase’s pattern, $114.58 

Which said sums or prices the said party of the first part shall pay to the 
said party of the second part, as herein provided. 


Eleventh. And it is further agreed that should any litigation arise in any 
way connected with the work embraced, as aforesaid, in this contract, from 
r by reason of any demand or demands, c ‘laim or e Jaime, by any person or 
persons, touse within thesaid District of ¢ ‘olumbia the ‘improvement, 
28 or pavement or pavements, contracted for herein to be laid and 
put down by the said —- the said party of the second part, un- 
der or by reason of any patent, or assignment of patent, either in the 
form of royalty or damages, or in any otherwise, the said party of the 
second part will indemnify and save harmless the said party of the first 
part from all said demand or demands, claim or claims, whether arising 
out of suits or otherwise; and the said party of the first part may, at its 
option, retain from the amount or amounts due, or to become due under 
this contract, to the said party of ‘he second part, a sum or sums necessary 
or sufficient to satisfy or liquidate all of said demands or claims, as afore- 
said, until they shall be amicably adjusted or finally determined at law. 

Twelfth. It is further agreed that the measurements shall be made by 
the engineer of the said party of the first part, « r his assistants. 

Thirteenth. And the said party constituting pir composing the Board 
of Public Works in and for the District of Columbia aforesaid, agree with 
the said party of the second part to perform all the stipulations of this 
contract obligatory in it, and to pay or cause to be paid to the said party 
of the second part, or to his heirs, executors, or administrators, in lawful 
money of thie United States, the amount which may be found, from time 
to time, due him according to the contract. 

Fourteenth. It is further agreed that this contract shall be subject to 
any and all provisions of an act entitled “An act to provide a government 
for the District of Columbia,” approved February 21,1871, so far as the 
same shall or may be in any respect applicable to said contract, and also 
to any law of the District of Columbia pertinent thereto, or to any part 
thereof, as fully as if the same were particularly set forth herein. 

In witness whereof the parties to these presents have hereunto set their 
hands and seitls the day and year first above written. 


H. D. COOKE, L. S. 


ALEX. R. SHEPHARD, fries.) 
JAMES A. MAGRUDER, [us 
ADOLPH CLUSS, L. S. 
H. A. WILLARD, “=> 


Board of Publie Works for the District of Columbia. 
OWEN (YHARE, Contractor. 


Signed and sealed in presence of— 
KF. H. JouHnson, 
Joun A. HURLEY. 
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WASHINGTON, Oct. 13th, 1873. 
Hon. Boarp oF Pustic Works: 


GENTLEMEN: I respectfully request that the prices be i increased on my 
contracts for sewering in alleys in squares 397, 398, 420, 421, 422, 444, 
445, 446. It is impossible for me to do the wash at ‘Booed prices, as the 
alleys are so narrow and not sufficient room to pile the earth. I am 
obliged to remove it away, and when the trenches are dug to remove it 
back to fill in. There is also much danger in working so close to the 
buildings in said alleys, requiring bracing and much extra expense. It 
requires more than double the time to do this work that it would take on 
the streets for similar work. I hope you will give this your kind con- 
sideration. 

Respectfully, 
QO. OHARE, Contractor. 


Boarp oF Pusiic Works, District or COLUMBIA, 
Washington, Oct. 14, 1873. 
Respectfully referred to the engr. in charge for report. 
By order of the Board. 
EDWARD JOHNSON, 
Asst, See’t’y. 


I recommend that in those narrow alleys where the dirt can hardly be “ 
piled the regular price be increased 20 per centum. 
ADOLPH CLUSS. 
16, 10, 773. 


BoarpD oF PusLic Works, District oF COLUMBIA, 
Washington, Oct. 17th, 1873. 
ADOLF Cuuss, Esq., 
Engineer tn Charge: 

Sir: The Board rate for sewering in alleys in squares 397, 398, 420, 
421,422, 444, 445, and 446 is increased twenty per cent., in accordance 
with your recommendation of the 16th instant, and you will so amend 
the contract of Mr. O. O’ Hare. 

By order of the Board. 

CHAS. JOHNSON, 


Seeretar Yy. 


29 The following letter was sent to Mr. O’Hare on the day of its 
date. Mr. O’Hare testifies that he received it: 
| Oct. 17TH. 
O. O'HARE, Esq., 410 9th st., NW: 

Sir: In your contract for sewering the alleys in squares 397, 398, 420, 
421,422, 444, 445, and 446, the Board rate has been increased twenty per 
centum. 

By order of the Board. 

CHAS. S. JOHNSON, 


Secreta ry. 
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Am. Con. No. 835. 


Boarp or Pusiic Works, Disrricr or CoLUMBIA, 
OrFICE OF CHIEF OF ENGINEERS, 
Washington, D. C., Oet. 18, 1875. 
Wa. E. Nort, Esq., 
Contract Clerk : 

Sir: by order of the Board, the rate for sewering in alleys in squares 
397, 398, 420, 42:1, 422, 444, 445, and 446 is increased twenty per cent., 
and you will so amend the contract of Mr. VU. O’ Hare. 

Very resp't’y, 
ADOLF CLUSS, 
kngr in Ch’ge. 


Between the time when the Roard agreed to increase the rate in certain 
alleys, and gave notice to that effect to the claimant, and the time of sign- 
ing the modification on the next day, there had been no consultation of 
the members of the Board among themselves nor with the claimant upon 
the subject. 

This order was given to the contract clerk on the day of its date, from 
whom on the same day came back the following modification of contract 
No. 835, which was then signed by the Board, under the impression that 
it had been drawn up as directed, to include only the work on sewers in 
the alleys named. 

E-rtension of contract. 


C, No. R335. 


[It is hereby agreed that this contract, with its various terms, conditions, 
and stipulations (except as respects the time of execution), shall be modi- 
fied and extended so as to embrace an increase of twenty per centum upon 
the prices in the foregoing contract. : 

Witness our hands and seals the eighteenth day of October, A. D. 1873. 

: ALEX. R. SHEPHERD, | SEAL. 


H. A. WILLARD, | SEAL. 
JAMES A. MAGRUDER, SEAL. 
ADOLF CLUSS, SEAL. 
JNO. B. BLAKE, SEAL. 


Board of Publie Works of the District of Columbia. 
OWEN OVHARE, Contractor. 
Signed and sealed in presence of— 
F. H. Jounson. 
Joun A. HURLEY. 


In drawing this modification the clerk used a printed blank. It oecu- 
pies four lines at the top of a half sheet foolscap paper, and is all in print 
except the words “an increase of twenty per centum upon the prices in 
the foregoing contract,” and except also the words “ modified and,” which 
are interlined. Below these four lines the whole blank page is scored and 
the signatures made on the back of the half sheet, where blanks were left 
for that purpose. It appears to have been signed by both parties in mis- 
take of its contents. 
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For the sewer work done in the allevs above named under con- 
30 tract 835, the 20 per centum was allowed and paid by the Board 
of Public Works. 

For the sewer work done under this contract upon the streets certificates 
of the measurement and amount due, calculated at the prices in the origi- 
nal contract, were made by the engineers. These certificates were laid be- 
fore the Board of Audit. They examined the modification of the contract, 
and without any knowledge of what was behind it, and in mistake of fact, 
added the 20 per cent., which was paid. The addition amounted to 
$1,007.82. 

IIT. 


On June 2, 1874, the said parties entered into an extension, so called, of 
said contract 835, which (except the specifications, which are likewise those 
of said contract 835) is as follows: 


Extension of contract No, 835. 


It is hereby agreed that this contract, with its various terms, conditions, 
and stipulations (except as respects the time of execution), shall be extended 
so as to embrace the excavation for construction and completion of a twelve 
(12’’) inch pipe sewer, with the necessary man-holes and traps, in the alley 
in square numbered four hundred and twenty-two (No. 422), from the mouth 
of entrance of said alley to the south side of O street NW. ; thence along 
the south side O street NW. eastwardly to the west side of Seventh street 
NW., and thence along the west side of said Seventh street NW., in front 
of square numbered four hundred and twenty-three (423), to a point near 
N street NW., in the city of Washington, D. C., said work to be executed 
in every respect in conformity with the accompanying specifications, and 
at a cost of one thousand two hundred and twenty dollars and seventy-five 
($1 220.75) cents. 

Witness our hands and seals the second day of June, A. D. 1874. 


H. A. WILLARD, SEAL. ] 
JAMES A. MAGRUDER, |seat. 
JING. B. BLAKE, SEAL. 


Board of Public Works of the District of Columbia. 
OO, WHARE, Contractor. 


Signed and sealed in presence of— 
KF. H. JOHNSON, 
Wa. fF. Norv. 


On June 17, July 12, August 9, August 20, September 20, and Decem- 
ber 27, 1875, the claimant entered into the six sevéral agreements, in writ- 
ing, with the Commissioners of the said District hereinafter set forth, pur- 
porting severally to be extensions of, and having like specifications with, 
the said contract 835, namely : 


Extension of contract No, 835. 
: JUNE 17, 1875. 

For and in consideration of the stipulations hereinafter contained, it is 

agreed, by and between the Commissioners of the District of Columbia and 
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Owen O'Hare that contract No. 835 in the series of contracts made by the 
Board of Public Works of the District of Columbia be, and the same is 
hereby, extended, with its various terms, conditions, and stipulations, to em- 
brace the following work, viz: Lay and put down a 12-inch pipe sewer in 
the alley in the square No, 278. 

It is further agreed that the said Owen O'Hare shall receive the prices 
established and paid by the Board of, Publie Works for work of similar 
character, provided that payment shMll be made in the bonds issued by 
the sinking-fund commissioners of the District of Columbia under aud by 
virtue of section 7 of the act of Congress approved June 20, 1874, which 
bonds shall be accepted and received at their par value. 


3l Ertension of contract No, 835. 
JULY 12, 1875. | 

For and in consideration of the stipulations hereinafter contained, it is 
agreed by and between the Commissioners of the District of Columbia and 
Owen O'Hare that contract No. 835 in the series of contracts made by 
the Board of Publie Works of the District of Columbia be, and the same is 
hereby, extended, with its various terms, conditions, and stipulations, to 
embrace the following work, to wit: Lay and put down the necessary 
pipe sewers in alley in square No, 900, according to specifications hereunto 
annexed ; also grade and pave the alleys in square No, 245. 

It is further agreed that the said Owen O’ Hare shall receive the prices 
established and paid by the Board of Public Works of the Distriet of 
Columbia for work of similar character, provided that payment be made 
in the bonds issued by the sinking-fund commissioners of the District of 
Columbia under and by virtue of section 7 of the act of Congress approved 
June 20, 1874, which bonds shall be accepted and received at their par 
value. 

* * * * * *: ™ 

In witness whereof this instrument is signed and sealed by the Com- 
missioners of said District, appointed under the act of Congress entitled 
“An act for the government of the District of Columbia, and for other 
purposes,” approved June 20, 1874, and the party of the second part to 
these presents has hereunto set his hand and seal this 12th day of July, 
1875. : 
W. DENNISON, L. 8. 

J. H. KETCHAM, [1.8 
S. L. PHELPS, LL. 8. | 
Commissioners of the District of Columbia. 
OWEN QHARE, [SEAL.] 


( ontractor. 


Signed and sealed in the presence of— 
Ww. A. Brown, 
Joun A. HURLEY. 
Ww. TINDALL. 


° ’ 


Eertension of contract No, 835. 
AUG. 4. L875. 
For and in consideration of the stipulations hereinafter contained, it is 
agreed by and between the Commissioners of the District of Columbia and 


; 


ig eis 
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Owen O’Hare that contract No. 835 in the series of contracts made by 
the Board of Public Works of the District of Columbia be, and the same 
is hereby, extended, with its various terms, conditions, and stipulations, to 
embrace the following work, according to specifications thereunto annexed, 
to wit: Lay and put down the necessary 12-inch pipe sewers in alleys in 
squares No, 245, 416, and 441. Also the necessary 12-inch pipe sewer 
on H street south, between 4} street and 6th street west. 

It is further agreed that the said"Owen O’Hare shall receive the prices 
established and paid by the Board of Public Works for work of similar 
character, provided that payment be made in the bonds issued by the 
sinking-fund commissioners of the District of Columbia under and by 
virtue of section 7 of the act of Congress approved June 20, 1874, which 
bonds shall be accepted and received at their par value. 

In witness whereof this instrument is signed and sealed by the Com- 
missioners of said District, appointed under the act of Congress entitled 
“An act for the government of the District of Columbia, and for other 
purposes,” approved June 20, 1874; and the party of the second part to 
these presents has hereunto set his hand and seal this 9th day of August, 
1875. 

W. DENNISON, Ln @..! 
J. H. KETCHAM, [1 s.] 


S. L. PHELPS, L. 8. | 
Commissioners of the District of Columbia, 
O. HARE, [SEAL. | 


( untractor. 
Signed and sealed in the presence of— 
GEO. T. Howarp. 
JOHN A. HURLEY. 
Wa. TINDALL. 


32 Extension of contract No. 835. 


Ava, 30, 1875. 

For and in consideration of the stipulations hereinafter ¢ »ntained, it is 
agreed by and between the Commissioners of the District of Columbia and 
Owen O'Hare that contract No, 835, in the series contracts made by the 
Board of Public Works of the District of Columbia be, and the same is 
hereby, extended, with its various terms, conditions, and stipulations, to 
embrace the following work, to wit: Lay and put down a 12’’-inch pipe 
sewer on F street, between 6th and 7th streets NW., where directed by 
the engineer of the District of Columbia. Also grade, set curbs, lay brick 
pavements, pave the carriageway, and construct 12’’-inch sewers on Beall 
street, between High and Washington streets, Georgetown, the surplus 
earth to be deposited on Monroe street. 

Also lay brick foot-pavement on the north side of Stoddart street, be- 
tween Congress and Washington streets, Georgetown. 

It is further agreed that the work herein described shall be completed 
by the first day of November, 1875, under the penalty of forfeiture of all 
right and title to perform said work. 

It is further agreed that the said Owen O’Hare shall receive the prices 
established and paid by the Board of Public Works for work of similar 
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character, provided that payments shall be made in the bonds issued 
by the sinking-fund commissioners of the District of Columbia under and 
by virtue of section 7 of the act of Congress approved June 20, 1874, 
which bonds shall be accepted and received at their par value. 

In witness wherecf the Commissioners of the District of Columbia, sue- 
cessors to the Board of Public Works, appointed under the-act of Congress 
entitled “An act for the government of the District of Columbia, and for 
other purposes,” approved June 20, 1874, and the party of the second part 
to these present’ have hereunto set their hands and seals this 20th day of 
August, 1875. 


W. DENNISON, — [us. 
J. L. KETCHAM, [us. 
S.L. PHELPS, — [us. 


( ommissioners of the District of Columbia. 
OWEN O'HARE, [SEAL.] 
Contractor. 
Signed and sealed in presence of— 
Wai A. Brown. 
Joun A. HurRLey. 


(Memoranda in red ink on the margin :) 


Nore.—Jan’y 26, 1876, by order of Commissioners D. C., cancelled so 
far as relates to paving the carriageway of Beall street, Geo’town. 

Cancelled by order of Commissioners D, C., so far as relates to Stod- 
dard street, between Congress and Washington streets, Georgetown. 


Krtension of contract No, 835. 


SEPTEMBER 20, 1875. 

For and in consideration of the stipulations hereinafter contained, it is 
agreed by and between the Commissioners of the District of Columbia 
and Owen O'Hare that contract No. 835, in the series of contracts made 
by the Board of Public Works of the District of Columbia be, and the 
same is hereby, extended, with its various terms, conditions, and stipula- 
tions, to enibrace the following work, to wit: 

Make such repairs on Fayette street, between Ist and 7th streets, and 
Second street between Fayette and Warren streets, Georgetown, as may 
be directed by the engineer of the District of Columbia. 

It is further agreed that the work herein specified shall be completed by 
the first day of November, 1875, under penalty of forfeiture of all right 
and title to perform the same. 

It is further agreed that the said Owen O’Hare shall receive the prices 
established and paid by the Board of Public Works for work of similar 
character, provided that payment be made in the bonds issued by the sink- 
ing-fund commissioners under and by virtue of section 7 of the act of 
Congress approved June 20, 1874, which bonds shall be accepted and 
received at their par value; and provided further that the total pay- 
ment for work done on Fayette street, Georgetown, shall not exceed thirty- 

two hundred and eighty-eight ($3,288.00) dollars in 3.65 bonds. 
33 In witness whereof the Commissioners of the District of Colum- 
bia, successors to the Board of Public Works, appointed under the 
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act of Congress entitled “An act for the government of the District of 


Columbia, and for other purposes,” approved June 20, 1874, and the party 
of the second part to these present’, have hereunto set their hands and 
seals this 20th day of Sept., 1875. 
W. DENNISON, L. 8. 
J. H. KETCHAM, {L. s. 
Ss. L. PHELPS, lL. 8. 
Commissioners of the District of Columbia. 
OWEN O'HARE, [seat] 
Contractor. 
Signed and sealed in the presence ot— 
Wma. A. Brown. | 
JOHN A. Hurvey. 


(Bond with sureties in the penal sum of $1,200.00.) 


Kxtension of contract No, 835. 
Dec. 27, 1875. 
(Memorandum in red ink on margin: ) 
Norr.—Jan’y 26, 1876, by order Commissioners D. C., cancelled so 
far as relates to paving the carriageway of Beall st., Geo’'town. 


For and in consideration of the stipulations hereinafter contained, it is 
agreed by and between the Commissioners of the District of Columbia 
and Owen O’Hare that contract No. 835, in the series of contracts made 
by the Board of Publie Works of the District of Columbia be, and the 
same is hereby, extended, with its various terms, conditions, and stipula- 
tions, to embrace the following work, to wit: Grade, set curbs, lay brick 


pavements, construct the necessary sewers, and pave the carriageway of 


Beall street, between Washington and Greene streets, Georgetown ; also, 
grade, set curb, and lay brick pavements on Beall street, berween Greene 
and Monroe streets, the carriageway and trees between Greene and Mon- 
roe streets not to be disturbed. 

It is further agreed that the work herein specified shall be completed 
by the first day of November, 1875, under the penalty of forfeiture of all 
right and title to perform the same. 

It is further agreed that the said Owen O'Hare shall receive the prices 
established and paid by the Board of Publie Works for work of similar 
character provided that payment be made in the bonds issued by the 
sinking-fund commissioners of the District of Columbia, under and by 
virtue of section 7 of the act of Congress approved June 20, 1874, which 
bonds shall be accepted and received at their par value. 


On August 13, 1873, September 1, 1873, and December 1, 1873, the 
said parties entered into three other contracts, numbered, respectively, 
849, S81, and 990, each for the construction of certain other sewers and 
appurtenances, with the same prices and. other stipulations as in the con- 
tract above set forth, and differing therefrom in no material respect except 
in the location of the work to be done thereunder. 

On May i9 and July 9, 1875, the claimant and said Commissioners 
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entered into the two several agreements, in writing, hereinafter set forth, 
purporting, severally, to be extensions of, and having like specifications 
with, the said contri wt 849, namely. 


Extension of contract No, 849. 
May 19, 1875. 
For and in consideration of the stipulations hereinafter contained, it is 
agreed by and between the Commissioners of the District of Columbia 
and Owen O'Hare that contract No. 849 in the series of contraets made 
by the Board of Publie Works of the District of Columbia be, and the 
same is hereby, extended, with its various terms, conditions, and stipu- 
lations, to embrace the following work, to wit: Lay a 12-inch pipe sewer 
on W street, between 4th and 15th streets NW. A 15-inch sewer on 
New Hampshire avenue from W to V streets NW., and an 18-inch pipe 
sewer on VY streets, between New Hampshire avenue and 17th street 
NW., with the necessary man-holes and traps, according to specifications 
hereunto anne ‘xed. 
34 And it is understood that the work herein deseribed is in lieu of 
similar work which was to have been done by the said Owen 
©’ Hare on 19th street, N. W. And it is understood that the work herein 
deseribed is in leu of similar work which was to have heen done by the said 
fraren O Hare on 19th street, a 
[t is further agreed that the said Owen O'Hare shall receive the prices 
established and paid by the Board of Public Works for work of similar 
character: Provided, That payment shall be made in the bonds issued by 
the sinking-fund commissioners of the District of Columbia under and by 
virtue of section ri of the uct of ¢ ‘ongress upproved June 20, L874, which 
bonds shall*be accepted and received at their par value. 
Ke ; K + * * * k 
In witness whereof the said District of Columbia has caused this instru- 
ment to be signed by the Commissioners of said District, appointed under 
the act of Congress entitled “An act for the government of the District of 
Columbia, and for other purposes,” approved June 20, 1874, and the eom- 
mon seal off said District to be hereto affixed ; and the party of the second 
part to these present’ has hereunto set his hand and seal this 19th day of 


May, A. 1); 1875. ‘ 
W. DENNISON, LS. 

J. H. KETCHAM, Las & 

S. L. PHELPS, Ln Mi 


( OMISSION i's of thre District of Columbia. 
OWEN O'HARE, [seat] 
: ( ontractor. 
Signed and sealed in the presence ot— 
Ww. A. Brown. 
JoHN A. HURLEY. | 
(Bond with sureties in the penal sum of $10,000.00.) 


There is: attached to this extension the same specifications as to exten- 
sion of No. 835, dated June 17th, 1875. 
COOK & COLE, 
Attys for Claimant. 
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Ertension of contract No, 849. 
Ava. 9, 1875. 

For and in consideration of the stipulations hereinafter contained, it is 
agreed by and between the Commissioners of the District of Columbia and 
Owen O'Hare, that contract No, 849, in the series of contracts made by 
the Board of Public Works of the District of Columbia be, and the same 
is hereby, extended with its various terms, conditions, and stipulations, to 
embrace the following work, to wit: Lay and put down a 12-inch pipe 
sewer on each side of 16th street, between V street and Boundary, with 
necessary man-holes and traps, according to specifications. 

It is further agreed that the said Owen O’Hare shall receive the prices 
established and paid by the Board of Public Works for work of similar 
character: Provided, That payment be made in the bonds issued by the 
sinking-fund commissioners of the District of Columbia, under and by 
virtue of section 7 of the act of of Congress approved June 20, 1874, 
which bonds shall be accepted and received at their par value, 

In witness whereof this instrument is signed and sealed by the Com- 
missioners of said District, appointed under the act of Congress entitled 
“An act for the government of the District of Columbia, and for other 
purposes,” approved June 20, 1874, and the party ef the second part to 
these presents has hereunto set his hand and seal this 9th day of July, 
1875. 


W. DENNISON, ‘kn @ 
J.H. KETCHAM, Leo 
S. L. PHELPS, L.S. 


Commissioners of the Diatrict of Columbia. 
OWEN OHARE, [seat] 
(Contractor. 
Signed and sealed in the presence of— 
Geo. T. Howarp. 
Joun A. HURLEY. 


(Bond with sureties in the penal sum of S900.00, ) 


4 6 


._” 
we 
or 


Measure hile ye oT ercavation jor sewer trenches. 


Neither under the administration of the Board of Public Works nor of 
-the Commissioners were the excavations for sewer trenches actually meas- 
ured. The amount was approximately ascertained by an arbitrary rule, 
technically called a constant, prescribed by the engineers. Under the 
Board of Public Works, during the performance of contract 855, such 
excavations were calculated and paid for, according to a constant then 
adopted and followed by the engineers and apparently sanctioned by the 
Board. But some of the excavations made by claimant during the life- 
time of the Board were not calculated until after the Commissioners, with 
Lieutenant Hoxie as engineer, came into power. A new constant was 
then prescribed by which the amount hitherto allowed was reduced nearly 
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one-third, Thereupon the following correspondence and action took place 
relative thereto : 

: WasHIneTon, D. C., December 4, 1874. 
Hon. COMMISSION ERs : , 

GENTLEMEN: Under the late Board of Public Works [ was awarded, 
amongst other things, contracts Nos. 835 and 881, for pipe sewering, with 
the prices then adopted by the late Board. With this understanding I exe- 
euted said contracts with the full knowledge and understanding of the 
prices paid for such work—which prices covered certain width of trenches, 
according to: the different sizes and quality of pipe, namely : 


12 inch pipe, 3 feet 10 inches in width— 

LD sé és 4 sé ] se sé ss 

iw * 6 ss i 6 6 6 ae 

— = i * l “ - = &e., according to the size of pipe, 


based on the depth given by the engineer. 

With this understanding [ have complied with the above requirements 
and finished the above-named contracts, which now appears, by calcula- 
tions returned by the engineer on vouchers for said work, to have been 
made by a new scale adopted by himself, which would reduce my accounts 
nearly one-fifth of the amount actually due me. This I claim as unjust, 
contrary to the stipulations, and in violation of the late act of Congress 
authorizing the execution of all unfinished contracts. If I am compelled 
to take the amount based on the caleulation of the engineer, it would not 
actually pay for the cost of the work. 

Hoping, gentlemen, that you will give this vour early attention, I re- 
main, very respectfully, your obedient servant, 

: OWEN OHARE. 


This letter was referred to the engineer for report, to which he made 
the following reply : 
Dec. 2, 1874. 
Respectfully returned to the Hon. Commissioners of D. C., whose at- 
tention is invited to the enclosed report of the ass’t engineer. 
: R. L. HOXIE, 
Lic ut, Engineers, U}. S, , = Engineer of D. Cr 


ENGINEER'S OFFICE, 
Washington, a C.. ae. 7. L874. 
Lieut. R. L: Hoxie, U.S. A.,, 
Engineer, Dist. of Cola: 

Sir: The:statement of Mr. O'Hare, relative to the computation of sewer 
excavation, is in so far correct that the practice had obtained under the late 
Board of Public Works to estimate the trenches 20 inches wider at the bot- 
tom than the outside of the pipes or brick masonry. Under this practice 
the trench for a 12-inch pipe was computed 35 feet wide at the bottom, in- 
creasing in width at the top according to the depth of the sewer. 

The practice was based on paragraph 12 of the specifications for brick 
masonry and sewers, and on paragraph 2 of specifications for sewer-pipe 
connections, and there was some reason for it as long as no rate had been 
established for shoring or for excavation in made ground, 
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36 In ordinary circumstances the amount of excavation thus com- 
puted was largely in excess of the amount actually excavated. 
Inasmuch as rates were established for shooting the excavation where 
the same was required by the nature of the ground, it was thought that 
no more should be allowed than the amount actually excavated ; and all 
the computations have recently been made in accordance with this view. 
B OERTLY, 


Arst. Engineer. 


December 16, 1874, a copy of this report was sent to claimant, to which 
he made reply as follows: 

WASHINGTON, Dee. 19, 1874. 
Hon. CoMMIssioneRS District or COLUMBIA: 

GENTLEMEN: In reply to your communication of the 16th Inst. in 
reference to contracts Nos. 835 and SS1, I have the honor to state that I 
have actually made the amount of excavation claimed in my letter. It 
therefore did not require shoring, and I did not claim in my letter of the 
4th inst. anything for such work, as 1 made the trenches at the old width 
at the bottom, with a corresponding increase to the top to avoid shoring, 
with the full understanding I was to be paid forthe amount of exeava- 
tion actually made, 

If I am not allowed for the amount of excavation actually made I re- 
spectfully ask to be allowed for shoring at the rate of 31.08 per lineal 
foot. 

Some of this work was done over one year ago, and as | have always 
endeavored to perform my work in a satisfactory manner, I respectfully ask 
the earliest consideration of this matter. : 

I am, gentlemen, very respecttully, your obedient servant, 
OWEN QHARE. 

This letter was referred to the engineer, from whom was returned the 
following: 

Direc. 19, 1874. 

Respectfully returned to Hon, Commissioners of D. C. After a re- 
consideration of this matter [am of the opinion that the account should 
stand as it now Is. 

R. L. HOXIE, 
Lieut. kngineers, ii a ee Engineer of a, <2 


Respectfully referred to the engineer D. C., whose recommendation is 
approved, 
By order, 
WM. TINDALL, 
See’y. 


— = 


JANY. a4 1S; ) 
The following notice was given to the claimant : 
Mr. Owen O'HARE, 
Washington, mm tie 


Sir: In reply to your communication of Dee. 19, submitting statements 
relative to your contracts No, 855 and 881 for pipe sewering, you are re- 


ie 


| 
i 
- 


i 
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spectfully informed that after a careful reconsideration of the subject the 
opinion is held that the account should stand as it now is. 
By order of the engineer. 


KRANK’N T. HOWE, 
Chief Clerk. 


February 26, 1875, the claimant was paid for this excavation through 
the Board of Audit, the amount being calculated according to the Hoxie 
constant, and gave a receipt “in full settlement of the above-stated 
claim.” By. this new rule of measurement the claimant lost on work 
done before its adoption $309.55. Some eight months after this change 
of rule claimant entered into the contracts called extensions of No. 835, 
set out in Finding IIT, under which he performed a large amount of 
sewer excayation. He was paid on a measurement under the new rule 
without objection, 

The rule of measurement first adopted was based on the supposi- 

37 tion, regardless of the real fact, that trenches would be twenty 

inches wider at the bottom than the pipe, and sloping upward and 

outward, one foot in ten. What the new rule was does not appear, nor 

does it appear whether the old rule was adopted before or after the mak- 
ing of contract No, 835. 

Prior to the adoption of the Hoxie constant the claimant was paid tor 
sewer excavation by the Board of Public Works 32,639.13 more than he 
would have been entitled to if measured according to the Hoxie rule. 
The actual measurement was never made, but if made, would not have 
exceeded the amount caleulated by the Hoxie rule. 


. # 


There is due the claimant for retains or admitted and unsettled account 
not elsewhere stated, 83,472.03. Also for retain of 5287.79 on account 
of imperfect work on Beall street, which was afterwards made good, Also 
$242.20, for work on Stoddart, Beall, and Green streets. Making in all 
in this finding 84,002.02, 


Vi. 


Claimant was authorized by defendant in September, 1875, to furnish 
materials and lower the water-main on Beall street. The engineers gave 
him the grade. Atter the job was partly completed the grade was lowered. 
The main was taken up and after the trench was deepened, relaid. He 
was paid for the first lowering, but not the second. For this second low- 
ermg he charged 8158. The bill for that amount was approved by the 
water registrar and was reasonably worth the amount charged. Some 


‘other small charges connected with this work, amounting in all to $98.20, 


was properly disallowed by the water registrar. ‘The account, except the 
said $148, was settled and paid to the claimant. 

Claimant also furnished a trap and basin (Chase pattern) which in mis- 
take was eredited to him December 23, 1875, at 871.75 instead of $114.58, 
the contract price. Also another trap and basin (old corporation pattern) 
credited in mistake at 895.04 instead of $145.58, the contract price; the 
two make an error of 393.67. 
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VII. 


[n the summer of 1873 the claimant laid down water-mains on Eighth, 
Ninth, Tenth, and H streets, northeast, furnished materials in part there- 
for, and did much other work connected therewith. Claimant did this 
work by the direction of Governor Shepherd and claimed to have an oral 
agreement with him for special rates. The Board settled with and paid 
him at the rates established and paid by them for similar work. The 
prices paid were fair and reasonable. At the prices alleged to have heen 
agreed upon the work and material would have made $1,089.35 more than 
the Board allowed and paid. 


VIII. 


Claimant presents a bill of $210.70 for hauling curb-stone from 6th 
street wharf to Georgetown. The hauling was done, but under the ex- 
tension contract dated August 20, 1875, by which the claimant undertook 
to set the curb at a fixed price per linear foot, but in fact furnished it as 

well, and was allowed the full price established for furnishing and 
38 setting curbs, which included the expense of getting the curb to 
the place of setting. | 

It does not appear that 177 square vards of cobblestone were furnished 
to the District by claimant. 

It does not appear that the claimant did any work or furnished any 
material for the District under the contracts set forth in his petition or 
otherwise claimed therein which is not specified in these findings, except 
such as he has been paid for in full. 


COUNTER-CLAIMS,. 
Xx. 


For all sewer work done by the claimant under said contract 835, in 
alleys in the squares designated in said contract and in his request afore- 
said for increased compensation, he has been paid the prices specified in 
the contract, with 20 per centum in addition as agreed as aforesaid, and 
no claim therefor is now made. By mistake he was paid alse at the same 
rate for the other sewer work described in said contract as set forth in Find- 
ing Il, amounting to $1,007.82, which sum defendant clainis to reeover 
back. 

For all sewer work done under the several so-called extensions aforesaid 
of said contract 835, by the Board of Public Works and Commissioners of 
the District, he has been paid the prices specified in the extension, less such 
retains therefrom and balances as shall hereinafter appear. 

That is to say, at the rates prescribed in the original contract No. 835 
without the 20 per cent. increase. At that time he demanded no more. 
The prices prescribed in said original contract 835 corresponded with the 
prices established and paid by the Board of Public Works for work of a 
similar character. 
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The defendant claims to recover back $2,639 paid by the Board of Pub- 
lic Works for excavation in sewer trenches, measured by the engineers 
according to an arbitrary rule in excess of the actual excavation. 

The tacts are more fully stated in Finding IV in connection with claim- 
ant’s case. | 


XI. 


Claimant was allowed by the Board of Public Works upon the report 
and certificate of the engineers $681.75 for damage and excavation of cav- 
ings in the progress of his work, which the defendant claims to recover 
back. It dves not appear whether the caving was caused by “the action 
of the elements,” or by some fault or neglect of the defendant. 

The claimant was also paid for excavations in certain made ground at 
the rate of 50 cents per cubic yard instead of 40 cents. These items and 
prices were certified to by the proper engineers and payment authorized 
by the Board of Publie Works. For what reason these sums were allowed 
by the Board does not appear. The whole allowance amounted to $838 in 


. 


excess, which the defendant seeks to recover back. 
XII. 


In 1875, upon the report and certificate of defendant’s engineers, the 
claimant was allowed and paid for shoring in various places the 


39 aggregate sum of $5,929.89. Whether the shoring was left in the 
trenches or not does not clearly appear. 
XIII. 


In the summer of 1873 the claimanf, by oral direction of Governor 
Shepherd, laid water-mains on Eighth, Ninth, Tenth, and H streets, north- 
east, and furnished some material. He made out and presented an item- 
ized bill therefor at prices alleged to have been agreed upon by Governor 
Shepherd himself. The bill was considered too high, and by the advice 
of the inspector of water-mains, under whose supervision the work was 
done, it was reduced by the Board of Public Works to conform to the 
prices established and paid by them for similar work. The bill, thus re- 
duced, was paid to and accepted by the claimant without objection. The 
amount thus paid was a fair and reasonable compensation for the work 
and material. In June, 1874, the claimant again presented the portions 
of this bill which had been disallowed. It was approved in part by the 
registrar of water-mains to the amount of $703.35 and sent to the Board 
of Public Works. By the Board it was referred to their auditor, but 
never acted upon either by the Board or auditor. February 13, 1875, it 
was paid in mistake of fact by the Board or Audit. 

December 27, 1873, claimant presented another bill for alleged extra 
work on the same job, for taking up pavement through which the trenches 
were dug, amounting to $361.20. The bill was never allowed by the 
Board nor approved by the auditor or engineers, and appears to have been 
included in the work already settled for. It was paid by the Board of 
Audit in mistake of fact. | 
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Under contract 835 the claimant was required to clean up the alley in 
square 398, but wholly neglected to do so, and the defendant was com- 
pelled to have the work done by other parties, which was done at a cost 
of $49.06. 

XV. 


The counter-claim of $80 for error on voucher 19507 is admitted. 
CONCLUSION OF LAW, 


Upon the foregoing findings of facts, the court decides as conclusions of 
law: 

That the modification of contract No. 835, dated October 18, 1878, 
should be reformed by inserting therein, after the word “ prices,” the 
words and figures following, to wit, “for sewering in alleys in squares 
397, 398, 420, 421, 422, 444, 445, and 446.” 

That the claimant is entitled to recover upon the claims presented by 
him the sum of $4,553.24, and the defendant is entitled to recover upon 
the counter-claims the sum of $2,141.43; leaving a balance in favor of 
the claimant of $2,411.81. 


X.— Opinion of the Court. 


ScoFIELD, J., delivered the opinion of the court : | 
In this case the parties are wide apart. The demands of the claimant, 
according to his amended brief, amount to $15,017.78. The de- 
40) fendant, while contesting them all except $4,002.02, sets up counter- 
claims amounting to $13,049.30. In disposing of the disputed 
items we are required to revise and rejudge the decisions, settlements, and 
allowances made by the Board of Public Works, or by the Commissioners, 
engineers, and auditor of the District, or by the Board of Audit. The 
accounts are numerous and stale, and the evidence scanty, confused, and 


contradictory. 
In matters of counter-claim the burden of proof is upon the defendant. 


Evidence that would not justify a finding for the claimant, were he in the 
affirmative of the issue, may still be too weak to justify a finding against 
him where the defendant is in the affirmative. Under this rule we have 
been constrained to leave undisturbed payments of a questionable character 
which have been authorized by some of those officers. 

The three items of claim set out in Finding V are not in controversy. 
They amount to $4,002.02. 

The first item in dispute is dependent upon the construction to be given 
to claimant’s agreement to “ receive the prices established and paic by the 
Board of Public Works” in the several extensions of contract No. $35, 
taken in connection with the modification presented in Finding II. Con- 
tract No. 835 is in Finding I, and its many extensions in Finding III. The 
claimant contends that all these extensions are brought under the 20 per 
cent. modification, and for all sewer work done under them, he is entitled 
to 20 per cent. upon the prices allowed in the original contract, No. 83 5 
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The defendant has already paid all but the 20 per cent. The 20 per cent. 
additional on the work done amounts to $5,530.69. The following is the 
modification : 

Extension of contract No. 835. 


It is hereby agreed that this contract, with its various terms, conditions, 
and stipulations (except as respects the time of execution), shall be modified 
and extended so as to embrace an increase of twenty per centum upon the 
prices in the foregoing contract. 

Witness our hands and seals the eighteenth day of October, A. D. 1873. 


Here is one of the extensions. So far as this question is concerned, they 

are all alike: 
Extension of contract No, 835, 
JUNE 17, 1875. 

For and in consideration of the stipulations hereinafter contained, it is 
agreed by and between the Commisssoners of the District of Columbia and 
Owen O'Hare, that contract No. 835 in the series of contracts made by the 
Board of Publie Works of the District of Columbia be, and the same is 
hereby, extended, with its various terms, conditions, and stipulations, to 
embrace the. following work, viz: Lay and put downa 12-inch pipe sewer 
in the alley in the square No, 278. 

[t is further agreed that the said Owen O'Hare shall receive the prices 
established and paid by the Board of Public Works for work of similar 
character; provided that payment shall be made in the bonds issued by 
the sinking-fund commissioners of the District of Columbia, under and by 
virtue of section 7 of the act of Congress approved June 20, 1874, which 
bonds shall be accepted and received at their par value. 


We do not understand that the “ prices established and paid by the 
Board of Public Works” refer simply to the prices agreed upon in contract 
No. 835, either by itself or with its modification. Independent of that 

particular contract the Board had established a scale of prices, as 
41 shown in Finding LX, to which that contract itself conformed. If 

it had been the intention to pay the prices of 835, with the 20 per 
cent. modification, it was not only unnecessary, but confusing to insert the 
words “ prices established and paid.” They seem to have been inserted to 
avoid such:a conclusion. If the parties had so agreed they would most 
certainly have added “ with 20 per cent. additional.” 

At that time claimant had two other contracts, as appears in Finding TV, 
dated August 13, 1873,and September 1,1873. They were for sewer work 
at the prices named in the original of No. 855. He did not even request to 
have the prices increased. He made another contract for similar work De- 
cember 1, 1873, at the same prices. These contracts also had extensions in 
which it was stipulated that claimant should “ receive the prices established 
and paid by the Board of Publie Works,” not the prices agreed to in No. 
835. That contract conformed to the standard prices but it did not estab- 
lish them. ' At that time the claimant himself must have understood the 
extensions as the defendant now understands them, for he settled all this 
work at the established prices, not only without complaint but without 
any suggestion that he was entitled to 20 per cent. more. This item of the 
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claim must therefore be rejected. In arriving at this conclusion, we con- 
sider the modification as it stands in the findings. The question as to its 
reformation is discussed in another place. 

The second item of claim consists of an alleged undermeasurement of 
the excavation in sewer trenches. The facts appearin Finding IV. For 
pipe sewers, the width of the trenches was not definitely fixed by contract, 
nor by the subsequent direction of the engineers; nor was it the practice 
of the engineers to measure the amount of excavation by the size of the 
trench. They measured or calculated according to an arbitrary rule, called 
in engineering parlance a constant. The constant adopted and followed 
by the engineers under the Board of Public Works assumed the trenca to 
be 20 inches wider at the bottom than the pipe, with a slope upward and 
outward of one foot in ten. To the contractor, a narrow trench had some 
advantages and some disadvantages. He had to move less earth, but the 
danger of caving was increased and the safety and comfort of the work- 
men diminished. He might have his choice, but, whether wide or nar- 
row, by this constant the trench yielded the same amount of measured ex- 
‘avation. Under contract No. 835 the claimant made narrow trenches, 
but, during the administration of the Board of Public Works, the excava- 
tions were measured by this constant and he was paid accordingly. At 
the time the board was abolished there was some of this excavation not 
yet measured, The Commissioners, under the advice of Lieutenant Hoxie, 
adopted a different constant, arbitrary like the other, but approximating 
more nearly the actual excavation. By this constant claimant’s allowance 
for excavation was greatly diminished. He remonstrated earnestly, but 
finally accepted the amount offered. 

By the terms of the contract the parties were to abide the measurement 
of the engineers, but this, as we held in the Neitzey case (17 C. Cls. R., 
111), is not conclusive. The claimant having incurred the danger and 
inconvenience of narrow trenches while the former constant was in prac- 
tice, was entitled to be paid by it for all work done prior to the change. 
The amount to be allowed is $309.55. 

The sewer excavations subsequent to the change of constant were under 
extensions made long after. . In these he contracted with a full knowledge 
that excavations were to be measured by the Hoxie constant, and has no 

right to complain. 
42 The claim of $148 for lowering the water-main on Beall street a 
second time, and the claim of $93.67 for the difference between the 
amount paid and the contract price for two traps and basins, as shown In 
Finding VI, are proper charges. 

The claim for hauling curb-stone from Sixth street wharf to Georgetown, 
and the claim for 177 yards of cobble-stone, on the facts presented in 
Finding VIII, and other claims, amounting in all to $1,089.35, on the 
facts presented in Finding VII, should not be allowed. 


COUNTER-CLAIMS, 


In the first item of the counter-claims the defendant seeks to recover 


back $2,639 paid to the claimant for alleged excess in measurement of 


sewer excavation. Until the Commissioners came into power the claim- 
ant was allowed for narrow trenches, by a constant adopted by the engi- 
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neers for the measurement of his work, more than the actual amount or 
excavation as shown in Finding IV. In this there was no fraud on the 
part of the claimant, and no mistake of fact on the part of the engineers. 
After the Commissioners came in the constant was changed, but this work 
was done, the amount understandingly calculated by the engineers, and 
allowed by the Board of Publie Works before the change. The question 
is more fully discussed in another place. As there stated we think the 
claimant is entitled to this measurement for all work done before the 
change. The counter-ciaim is not allowed. 

By the second item of the counter-claim the defendant seeks to recover 
hack $5,929.89 paid the claimant for shoring, claimed to have been left 
in the trenches. This sum was paid at different times on the report and 
certificate of the engineers, approved by the Commissioners. The defend- 
ant alleges that the certificates were false and the payments were made in 
mistake of fact. As the amounts have been paid, and, if the certificates 
are true, properly paid, it devolves upon the defendant to prove them 
false. If the shoring was left in the trenches the payments were prop- 
erly made; if not they should be refunded. In the confliet of evidence 
the court has not been able to find as a fact, as appears in Finding XIT, 
that the engineers made false certificates, nor that the shoring was not 
left in the trenches. This item of counter-claim is therefore not allowed. 

Third. The claimant was paid by the Board of Public Works $681.75 
for excavation caused by caving of the trenches; also, 8838 in excess of 
40 cents a cubic vard for excavation in made ground, and caleulated at 
50 cents a cubic yard. The defendant contends that these two sums were 
paid in violation of article 6 of the specifications and the agreement for 
40 vents a cubic vard for excavations, and should be refunded. The facts 
are stated in Finding XI. It does not appear whether the caving was 
caused by “the action of the elements” or by some fault of the defendant. 
By the terms of the contract claimant was to be paid only 40 cents a cubie 
yard for excavation, but the Board rates for made ground was 50 cents a 
cubic yard. The engineers certified to both bills, and the Board of Pub- 
lic Works approved them, for what reasons does not appear. It might 
have been for some action, fault, or neglect of the defendant. It does not 
appear to have been paid in any mistake of tact, and cannot be recovered 
back, 

The fourth item of counter-claim is based upon the facts set out in Find- 
ing XIII. 

In the summer of 1873 the claimant, by the oral direction of 

43 Governor Shepherd, furnished materials and laid water-mains on 
Kighth, Ninth, Tenth, and H streets. He made out and presented 

an itemized billat prices alleged to have been agreed upon between Governor 
Shepherd and himself. The bill was considered to high by the Board of 
Public Works, and was reduced to conform to prices established and paid 
by them for work and materials of a similar character. The brill thus re- 
duced was paid to and accepted by the claimant without objection. The 
amount thus paid was a fair and reasonable compensation for the work 
and materials. The agreement of Governor Shepherd for higher rates, 
if any such were made, was entirely void. (Neuchatel Paving Company 
v. the District of Columbia, 17 C. Cls. R., 386.) Subsequently the elaim- 
ant presented two bills, one of $301.20 and the other of $703.35, growing 


a 
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out of the same transaction, the most of: which had been disallowed and 
rejected from his original bill, and all of which had been included in the 
settlement and paid for at fair and reasonable rates established by the 
Board. These two bills, amounting together to $1,004.55, not having 
been again acted upon by the Board, were presented by the claimant to 
the Board of Audit and paid in mistake of fact. In the opinion of the 
court the defendant is entitled to recover back this amount. 

The fifth item of counter-claim grows out of an alleged mistake in the 
modification of contract No. 835. No work was embraced in that contract 
except the laying of sewers. Part of thc sewers were to be laid in streets 
and part in allevs. The contract is dated August 12, 1873. The modi- 
fication, which is dated October 18, 1873, originated, as appears in Find- 
ing II, in the following manner: October 13, 1873, the claimant addressed 
to the Board a letter in the nature of a petition, requesting that he be 
allowed an additional “ price for sewering in alleys tn squares 397, 398, 
420, 421, 422, 444, 445, and 446.” He gave as the reason of this request, 
that the allevs were so narrow that there was n» room to pile the earth ; 
that it had to be carried off and afterwards brought back to fill the 
trenches. On the next day the Board referred it to the engineer, who re- 
ported on the 16th and recommended “that in those narrow alleys where 
dirt ean hardly be piled, the regular price be increased 20 per centum.” 
On the 17th the Board resolved to increase the price 20 per centum in 
these alleys. They notified the claimant on the same day, in which no- 
tice they repeated the numbers of the squares in which the alleys were. 
They also directed the engineer to have the modification prepared. On 
the 18th the engineer informed the contract clerk in writing that the 
“ Board had increased the rate for sewering in alleys in squares 397, 398, 
420, 421, 422, 444, 445, and 446, 20 per cent.,” and directed him to have 
the amendment preparet. On the same day the modification was sent 
in to the Board from the contract clerk. It was on a printed blank on 
the top of a half sheet of foolseap paper, and the blanks for the signa- 
tures were upon the back. Without careful examination, the parties signed 
it in mistake, supposing that it was written according to order, After 
the order to amend the contract was given, there had been no consulation 
among themselves and no communication with the claimant before sign- 
ing. The claimant’s signature was scarcely necessary. Stripped of un- 
necessary verbiage, it is a simple concession to the claimant. It gave him 
20 per cent. additional for work he was already bound to do without it. 
It was without consideration appearing on the paper, and his signature 
was only necessary to bind him not to refuse the 20 per cent. But no 
objection is now made to it on that account. 

We are, therefore, of the opinion that the contract should be re- 

4d formed by inserting after the word “ prices” the words and figures 
following: “ For sewering in allevs in squares 397, 398, 420, 421, 

422, 444, 445, and 446." “The Board of Public Works paid for all sewer 


work done in these allevs, with the 20 per cent. addition. Certificates of 


measurement and amounts due, according to the prices in the original 
contract for sewer work done on the streets, were also made out by the 
engineers. ‘These certificates were laid before the Board of Audit. This 
soard, after examining the modifications, and, unaware of what was behind 
it, added the 20 per cent., and it was thus paid. This was done in mis- 


ap 
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take of fact, and by the terms of the reformed contract the defendant is 
entitled to recover it back. The amount is $1,007.82. 

The court, upon due consideration of the premises, order, adjudge, and 
decree that the contract between the parties, known as the extension of 
contract No, 835, and dated October 18, 1873, be reformed by inserting 
after the word “prices” the words and figures following, to wit, “ For 
sewering in alleys in squares 397, 398, 420, 421, 422, 444, 445, and 446.” 

And it is further ordered, adjudged, and decreed that the claimant be 
allowed upon his several claims the sum of $4,553.24, and that the de- 
fendant be allowed upon the several counter-claims the sum of $2,141.43; 
and that upon the whole case the claimant have and recover from the de- 
fendant the balance of his claims over and above the counter-claims in the 
sum of $2,411.81. 


45 X\ 1.— Final jpudgme nt, 


At a Court of Claims held at the city of Washington, D. C., on the 28th 
day of May, A. D. 1883, judgment was ordered to be entered as follows : 
The court, upon due consideration of the premises, order, adjudge, and 
decree that the contract between the parties known as extension of con- 
tract No, 835, and dated October 18, 1873, be reformed by inserting after 
the word “prices ” the words and figures following, to wit: “ For sewering 
in alleys in squares 397, 398, 420, 421, 422, 444, 445, & 446.” And it is 
further ordered, adjudged, and deereed that the claimant be allowed upon 
his several claims the sum of four thousand tive hundred and _ fifty-three 
74, dollars, and that the defendant be allowed upon the several 
46 counter-claims the sum of two thousand one hundred and forty- 
one 4, dollars, and that, upon the whole case, the said Owen 
O’ Hare do have and recover in the manner provided by the act of June 
16, 1880, chapter two hundred and forty-three, the sum of two thousand 
four. hundred and eleven ,5j, dollars ($2,411.81) upon debts of the Dis- 
trict of Columbia due and payable January 1, 1876, within the meaning 
of the sixth section of the said act. 


47 \ I [.— Application of defe ndant for and allowance of appeal, 


From the judgment rendered in the above-entitled cause on May 28th, 
1883, in favor of claimant, the defendant, by their Attorney-General, on 
the 25th day of August, 1883, make application for, and give notice of, 
an appeal to the Supreme Court of the United States. 

THOMAS SIMONS, 


dj lesistant Attorney- ( reneral, 


Filed August 25, 1883. 
AT CHAMBERS. 


Allowed. 
Cc, D. DRAKE, 
Chief Justice, 
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XIIT.—Jn the Court of Claims. 


OwEN O'HARE \ 
versus + No. 24. 
Tue District or CoLuMBIA. J 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court, and conclusions of law 
thereon, of the opinion of the court, of the final judgment of the court, of 
the application of defendant for allowance of appeal to the Supreme Court 
of the United States, and of the allowance of same by Chief Justice Drake. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said Court of Claims at Washington City, this tenth day of October, 
A. D. 1883. 

[SEAL. |] JOHN RANDOLPH, 

Ass’t Clerk C°t of Claims. 


(Indorsement on cover:) No. 415. The District of Columbia, appel- 
lant, vs. Owen O’Hare. Court of Claims. Filed 12th October, 1883. 


-~ 
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Hu the Supreme Court of the lnited States 


OcToBER TERM, 1886. 


Tae Districr oF CoLuMBIA, APPEL- | 
lant , . 
Ai >No. 158. 


v8. 
Owen O'HARE. | 


APPEAL FROM THE COURT OF CLAIMS. 


Hn the Supreme Court of the Waited States, 


CcroBer TERM, 1886. 


THe District or CoLUMBIA, APPai- | 
lant, 
wR. 


\ 
Qwen O'HARE. J 


APPEAL FROM THE COURT OF CLAIMS 


‘STATEMENT OF APPELLANT. 


Owen O'Hare, the claimant in the court below, on the 
[2th day of. August, 1875, entered into a contract in 
writing (No. 830) with the Board of Pwhlic Works of the 
District of Columbia “ to excavate for, construct, and com- 
plete pipe sewers.with the necessary manholes and traps” 
in alleys end streets in the city of Washington, D. C., in 
said contract specified (Rec. pp. 10 to 21). 

The Board of Public Works, as to certain of the alleys, 
agreed to increase the contract price for sewering 20 per 
centum (Rec., pp. 22, 23). In the extension of the said 
contract No. 835, in accordance with such agreement, by 
mistake an extension was made and sigued, whereby an 

12558: 


an increase of 20 per centum was made on all contract 
prices instead of limiting such inereasé to the sewering tn 
alleys in squares 597, 398, 420, 421, 422, 444, 445, and 
446, as agreed to (Ree., p. 25). 

Other extensions of contract No. 835 were made at 
different times, the details of which appear in the record 
in pages 24, 25, 26, 27, 28, 29, and 30. 

By a clause in the original contract claimant was to be 
paid for excavations and refilling, 40 cents per cubic yard, 
to be measured in excavations only (Ree., pp. 20). This 
clause as to measurements was In no degree modified or 
changed by the subsequent extensions, 

Finding IV (Ree., p. 30. ef seq.) is substantially as 
follows : 

Part of the exeavations for sewer trenches were made 
under the administration of the Board of Publie Works 
and part atter the District Commissioners, with Lieutenant 
Hoxie as engineer, came into power. 

Some of the excavations made by the contractor during 
the administration of the Board of Publie Works were 
paid for upon measurements calculated by Lieutenant 
Hoxie under direction of the District Commissioners. No 
actual measurements of sewer excavations were made 
either under the Board of Publie Works or the District 
Commissioners. 

Under the Board of Public Works the amount of ex- 
cavation was approximately ascertained by an arbitrary 
rule technically called a constant, prescribed by the engi- 
neers. ' 

This rule of measurement was adopted, based on the 
supposition, reyardless of the real fact, that trenches would 
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be twenty inches wider at the bottom than the pipe, and 
sloping upward and outward one foot in ten. 

A new rule.of measurement was adopted under the ad- 
ministration of the Commisssoners, known as the Hoxie 
constant. What the new rule exactly was does not ap- 
pear. ‘The measurements made by it, however, reduced 
ian amount before allowed nearly niin’ 

The new constant was applied to the measurement of 
the work done, but not accepted, at the time the Commis- 
sioners assumed control. Claimant remonstrated at this 
change, but such mode of measurement was insisted upon, 
and he finally accepted payment under the rale adopted, 
and gave a receipt in full settlement of the above-stated 
claim. Subsequent payments were made in accordance 
with the Hoxie constant. 

Prior to the adoption of the Hoxie constant the claim- 
ant was paid for sewer excavation by the Board of Public 
Works $2,639.13 more than he would have been entitled 
to if measured in accordance therewith. 

Actual measurement, if made, would not, at any time, 
have exceeded the amount caleulated by the Hoxie rule. 


Claimant in his original petition claimed $20,928.09. 
By amendments to the petition this amount was reduced 
$15,017.78. The defendant, whilst contesting the 


whole claim except $4,002.02, set up counter-claims 


amounting tu $14,049.30. 

Among the counter-claims was one for “ overpayments 
on account of excavation of sewer trenches in excess of the 
amount actually excavated ” (Ree., p. 6), $2,639. 

This set-off was for the payment made claimant under 
the administration of the Board of Publie Works, being 


the amount in excess of what he would have been entitled 
to if paid under the Hoxte constant. 

The court decided that the claimant should be allowed 
on his several claims the sum of $4,553.24, and that the 
defendant should be allowed upon the several counter- 
claims the sum of $2,141.43, and that upon the whole 
ease the claimant should have and recover from the de- 
fendant the balance of his claims over and above the 
counter-claims the sum of 82,411.81. The counter-claim 
for $2,059 was not allowed. 

No appeal from this decision has been taken to this 
court by claimant. 

Under the facts as found by the court below, the main 
questions presented by defendant’s appeal are as to the 
correctness of the decision of the court below in allowing 
the sum of $309.55 (Ree., pp. 35 and 38) for the exca- 
vating sewer trenches prior to adoption of the Hoxie con- 
stant and in refusing to allow the counter-claim for 
$2,639.15 above referred to. 

Appellant claims that under the terms of the contract 
made with the Board of Publie Works (Ree., p. 20) 
claimant was only entitled to be paid for excavations 
actually made. 

That he was paid on the certificate of the District en- 
gineer that he had measured and inspected the work, when 
both engineer and claimant knew such certificate to be 
false, and when no measurement had ever been made. 

That the engineer in charge had no right to certify to an 
arbitrary measurement not authorized by the contract, and 
that any excess of payment made by reason of such false 
certificate, having been wrongfully paid and wrongfully 
received, should be recovered back. 


-ASSIGNMENTS OF ERROR, 
I. 


The court erred in deciding “ that the claimant be allowed 
upon his several claims the sum of $4,553.24, and that 
the defendant be allowed upon the several counter-claims 
the sum of 82,141.43, and that upon the whole case the 
claimant have and recover from the defendant the balance 
of his claims over and above the counter-claims in the sum 


of $2.411.81.” : 


In deciding “ the claimant, having incurred the danger 
and inconvenience of narrow trenches while the former 
constant was In practice, was entitled to be paid by it for 
all work done prior to the change. The amount to be 


allowed is $309.55.” 
[1 1. 


In not allowing the counter-claim wainst claimant for 
$2,639, being for overpayments on account of excavation 
of sewer trenches in excess of the amount actually exea- 
vated. 


[V. 


The court erred in rendering judgment in favor of 


claimant. 


V. 


In not rendering judgment in favor of defendant. 
ing juag 


ARGUMENT. 


No actual measurements were ever made of the amount 
of sewer excavations. Payments were made the contrac- 
tor under two constants or rules of measurement, one 
adopted by the engineer of the Board of Public Works 
of the District of Columbia, the other known as the 
Hoxie constant, in force under the District Commissioners. 

Under the rule adopted by the engineer of the Board 
of Public Works, the contractor was paid according to an 
arbitrary rule, which assumed the trenches to be 20 inches 
wider at the bottom than the pipes, with a slope upward 
and outward of 1 foot in 10 (Ree., p. 38). What the 
rule, known as the Hoxie constant was, does not appear 
in evidence (Rec., p. 33), but by the application of such 
rule, the amount before allowed for sewer excavation was 
reduced nearly one-third (Rec., p. 31). “Prior to the 
Hoxie constant claimant was paid $2,639.13 more than 
he would have been entitled to if measured according to 
the Hoxie rule.” “ By this new rule of measurement the 
claimant lost on work done before its adoption $309.55.” 
“The actual measurement was never made, but if made 
would not have exceeded the amount calculated by the 
Hoxie rule” (Rec., p. 33). Nevertheless, the court be- 
low decided that claimant should have judgment for 
$309.55 for excavations that were never made, and refused 
to allow the counter-claim of defendant for $2,639.13, 
although as appears by Finding IV the contractor was 
paid for theoretical, not actual, excavations. 

The sum of $309.55 was decided by the court to be due 
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claimant, although not allowed by the certificate of meas- 
urement made by the engineer, for reasons : 

Ist. That the measurement of the engineers is not con- 
clusive. Neitzey’s Case (17 C. Cls. R., 111). 

2d. The claimant having incurred the danger and in- 
convenience of narrow trenches while the former constant 
was in practice was entitled to be paid by it, for all work 
done prior to the change. 

It is submitted that the court below was in error in de- 
eiding that the claimant was to be paid according to the 
terms of the first constant. It is not in evidence whether 
such constant was adopted before or after the making con- 
tract No. 835. Even if it had been made prior to the 
making of such contract, the contract and not the constant 
must govern, 

The contract provides that excavations and refilling 
should be measured in excavations only (Ree., p. 20), and 
that no money shall become due and payable under the 
contract except upon the certificate of the engineer (Ree., 
p. 20). It appears by Finding [V (Ree., p. 33) that the 
calculation was made according to the Hoxie rule; that 
the actual amount of excavation made was covered by 
such calculation ; that it was so certified by the District 
engineer; that payment was made upon such certificate, 
and a receipt given by the claimant in full settlement. 
There is no evidence that such receipt was given ‘under 
duress. Claimant’s subsequent work was measured under 
the new rule. It is true, as stated in the opinion of the 
court, that it was held in the Neitzey Case (17 C. Cls. R., 
111), that the measurement of the engineers is not conclu- 
sive. It is also held in that case that under the provis- 
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ions of the District Claims Act measurements and amounts 
may be established by evidence, as if no such provision 
as to manner of measurements existed in the contracts. 

If, asis found by the court, claimant has been paid for 
the full amount of excavation made by him, then it would 
appear that the award in his favor of 3509 1s wrong, as 
being based on an arbitrary rale of measurement not war- 
ranted by the contract. The reason for the allowance of 
such measurement given by the court that claimant “ had 
incurred the danger and inconvenience of narrow trenches, 
while the former constant was in practice, and was entitled 
to be paid for it for all work done prior to the change,” 
is a conclusion not warranted by law or the faets in evi- 
dence. It does not appear that such constant was adoped 
at the time contract No, 835 was entered into (Ree., p. 33). 

Ifthe court was correct in deciding that, notwithstand- 
ing claimant was paid according to the certificate of meas- 
urement of the engineer in charge, and that without duress, 
and with a full understanding of his action, he gave a re- 
ceipt in full settlement, he is entitled to the sum of 8309.55, 
for work done before the adoption of the new constant, 
then the court below was clearly right in disallowing de- 
fendant’s set-off of $2,639.13. 

If, on the contrary, this court should regard, as herein 
claimed, the allowance of said sum of $309.55 as wrong- 
fully made, the question yet remains as to the disallow- 
ance of the counter-claim of $2,639.13. 

Payment had been made claimant of such sum. It 
had been made on an arbitrary rule, it is true, but it was 
a rule adopted by the engineer in charge and approved by 
the Board of Public Works. It had been made in pur- 
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suance of the'certificate of the engineer, and such -certifi- 
cate purported to be made in accordance with the terms 
of the contract. In Neitzey’s Case, supra, it was held, as 
stated by the court, that the meastrement of the engineers 
is not conclusive, and it is also held, that in an action to 
recover back money paid in mistake, if the mistake relates 
to the measurement of a certain area, it may be estab- 
lished by showing that the area does not contain the num- 
ber of square vards for which payment was made. 

In the present case it is found by the court that. claim- 
ant received payment under the first coastant for nearly 
one-third more exeavation than he had actually made. 
Such payment may have been made and received in good 
faith, with full knowledge on the part of payor and payee, 
yet, if not warranted by the contract, the payment was 
made by mistake. The contractor had no right to de- 
mand, the engineers to verify, or the accounting officers 
to pay, except in pursuance of the express terms of the 
‘contract. The claimant agreed to make exeavations for 
sewers at a price fixed in the contract. Measurements of 
such excavations Was required to be made by the enuvineer 
in charge. Sich measurements were never made; on the 
contrary, the engineer, governed by an arbitrary rule, cer- 
tified that nearly one-third more work had been done than 
had actually been done. 

This was known to claimant ; he received payment on 
a theoretical caleulation. He knew that such calculation 
allowed him credit for one-third more excavation than he 
had actually made. When the engineer in charge refused 
to continue to authorize such rate of payment he femon- 
strated (Rec., p. 31). Such remonstrance being ineffectual 
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he was paid for the work actually done, and gave his re- 
ceipt in full. Neither constant was a part of the contract, 
but the Hoxie constant conformed more nearly to the fact. 
[f the constant did not form a part of the contract, and it 
cannot be assumed to have been because it is not in evi- 
dence that it was in force when contract No, 835 was en- 
tered into, then it is submitted that the court below was 
clearly in error in disallowing defendant’s counter-claim 
for $2,639.13. Uf the first constant was not in the first 
instance a part of the contract, under the principles de- 
cided in Neuchatel Company Case (17 C, Cls. R., 386), it 
could not have been made so except by the formal action 
of the Board of Public Works and expressed in writing. 

Overpayments made by mistake in accounts of this 
character are recoverable. This is recognized by the 
court below in the case at bar. It was expressly so de- 
cided in the Neitzey case, supra. It has been so held in 
all the cases before the Court of Claims arising under the 
District Claims Act, 16th June, 1880, in which the ques- 
tion was presented. 

It is respectfully submitted that the judgment of the 
court below, in so far as claimant is allowed the sum of 
$309.55 for work done prior to the change of constant, 
and the counter-claim of defendant for $2,639.13 is dis- 
allowed, be reversed. 

A. H. GARLAND, 
Attorney-General. 
F. P. DEWEKES, 
Assistant Attorney. 
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Supreme Court . United States. 
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THE DISTRICT OF COLUMBIA, Appetant, 
Vs 
OWEN O'ILARE, Apretier. 


=e; 


APPEAL FROM TITLE COURT OF CLAIMS. 


_ _> «+ 


BRreEF IN BENALF OF APPELLEE 


se This was a suit bronght by the appellee against the 
in appellant inthe Court of Claims, under the provisions of 


the Act of Congress, approved June 18, 1880, to provide 
for the settlement of out-standing claims against the Dis- 
trict of Columbia. 

The amount of the claim asserted on behalf of the 
claimant in the final brief in his behalf in the court be- 
low was $15,017.78. The appellant admitted $4,002.02, 
and contested the residue of appellee’s claim, and set up 
asa counter-claim $13,049 30, and asked a judgment 
bs against the appellee for the difference. (See opinion of 
the court below, p. 36 of the record.) 


The ‘court below allowed appellee 84 .535.P4 of the 


claim asserted by hin. andthe appellant $2,141.15 of the 


counter-claim presented by itgand gave judgment in favor 


ad 


of appellee against appellant for the difference, amount- 
ing to $2,411 81 with interest. (See final judgment, p. 
4i of the record, ) 

Of the $4,553.24 allowed by the court below to claim- 
ant, $4,002.02 thereof was admitted by the defendant to 
be correct. - (See opinion of the court, p 36, and finding 
of facts numbered 5, p. 33 of the record.) Thuis leaves 
only $551.22 of the claimant’s demand allowed by the 
court below, which is contested by appellant. This sum 


is made up ot three small items. as follows, to wit: 


For excavation of sewer trenches, = - - $309.55 
For lowering water main. i - 148.00 

Difference between contract prics and amount | 
paid claimant for two traps and basins. - 93.67 
Total, - - . - $551.22 


The foliowing items of the counter-claim presented by 
defendant were disallowed by the court below, to wit, 
Alleged excess in allowance of excavation for 


sewer trenches, $2,639.13 
Alleged erroneous payment to claimant for 

shoring left in sewer trenches, 5,929.59 
Alleged erroneous payment to claimant for ex- 

cavation caused by caving of trenches, 681.75 
Alleged excessive payment for excavation in 

made ground, ; ' 838.600 


Total difference on appeal. $10,639.86 

(See opinion of court, pp. 88 and 39 of record. ) 

Seven items are in controversy-—three presented by 
claimant and allowed by the eourt below, and four pre- 
sented by defendant as counter-claim. and disallowed 
by the court below. We will present these in their 


order: 


FIRST. 


For the excavation of sewer trenches, ' $309.55 

This item is claimed by the appellee for excavation in 
sewer trenches, and the amount claimed in the court be- 
low was several thousand dollars. That court allowed 
this small part of the claim and rejected the residue. 
The facts in relation to it,as found by the Court of 
Claims is set out in finding [V, pp. 30 to 33 of the rec- 
ord. “They are substantially that at the time of the mak- 
ing of the contract, under which the excavation was done, 
the government of the District of Columbia, so far as re- 
lated to the improvement and repairs of streets and al- 
leys.construction of sewers,cc.,was being administered by 
the late Board of Public Works, and that that board, at 
the time of making the contract in question had a rule 
or regulation in foree, that in making caleulations of 
the quantity of excavation for sewer trenches no actual 
menusurement of the earth removed would be made, but 
that the calculation would be made in accordance with 
a cohstant adopted for that purpose, based upon the size 
of the pipe, so that a party entering into a contract to 
lay a sewer pipe of a given size, would know from this 
rnle, at the time of making the contract, what he would 
he entitled to receive for excavation. That under con- 
tracts made between claimant and the Board of Public 
Works he did excavation in laying sewers, for which te 
had not been paid at the time that board was legislated 
out of existence by Congress, and the present form of 
vovernment by Commissioners created. That after the 
change in the form of government and before claimant 
had been paid for such work, a new constant was adopted 
hy the Engineer Department of the District government 
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for estimating the excavation, and the appellant insisted 


upon paying claimant according to the new constant for 


work completed prior to its adoption, although it made 


his compensation $309.55 less than it would have been 


under the constant in force when the contracts under 


which the work was done. were made. but the appel - 


lant refused to allow more than the work amounted to 


under this new coustant, unned the claimant accepted 


the same under protest 
The court below was correct, therefore, In allowing 
Claimant pay in accordance with the constant in force at 
the date of the contracts nnder which the work was done, 
and with referenee to which they were made, Under the 
facts as fonnd by the coart below, tt was a part of the 
contract that chumant should be paid in accordance with 
that earlier constant as muchas if a stipulation to that 


ettect had been inserted in the Contract. 


Where a party isentitled toa specific price oy contract, 
the giving of a receipt in full upon payment of a less 
amount, is no bar to a recovery of the balance. This is 
especially so where the acceptance of a part is under pro- 


test. 


is a fairand reasonable ground of controversy, and in set - 


Such payment and acceptance is a bar only where there | 
tlement thereof the’one pays and the other accepts a sum 


certain in settlement of the controversy. 


J 


Ilere there was no reasonable ground of controversy, 
but simply a flat and unreasonable refusal on the part of 
appellant to pay the contract price. Claimant contended 
for his rights as long as there seemed to be reason in so 
doing, and finally accepted, under protest, what defend- 
ant would pay. 


SECOND. 
For lowering the water-main cn Beall street a 
‘second time, . $148.00 


This item is referred to in the first paragraph of the 
sixth tinding of faets by the court below. (See p. 33 of 
the record, ) 

That finding is that this work was done, and that the 
charge is reasonable, and that it has not been paid for. 


That leaves nothing for this court to pass upon, 


THIRD. 


Difference between contract prices and amounts 

paid claimant for two traps and basins, $93.67 

: This item is referred to in the second paragraph of the 
sixth tindingof facts by the court below. (See p. 33 rec. ) 
‘The facts there stated are that claimant furnished two 
traps and basins for which he was entitled to be paid by 
contract certain prices, but was paid at lesser prices, and 
that theagyregate of the differences is the amount stated. 


Ot course that leaves nothing for consideration here. 


COUNTER-CLAIM 


FOURTH. 


Alleged excess in allowance of excavation for 
_ sewer trenches, : ; $2,639.00 


This is the first item of the rejected counter-claim, and 
the factsin relation to it are set forth in the FourtH find- 
ing of facts by the court below. (See pp. of record 30 to 
33. especially the last paragraph of the finding on p. 33.) 

‘his item is substantially disposed of by what has 
been said in relation to the first item. The excavation 
for which this money was paid was all done under the 
administration of the Board of Publie Works, and paid 
for by it, before the change in the form of government 
was made, and before the method of estimating the ex- 
eavation was changed. The claimant made his estimates 
and bids for work, upon the bas's, and upon the supposi- 
tion that this method would be followed in estimating 
the excavation. It became a substantial part of the con- 
tract, and he has been paid in accordance with it. The 
only reason now urged for recovering it back is that it 
allowed for excavation more than it would have amonnted 
to at the current rates, if the quantity had been actually 
measured, This must be largely conjecture, because it 
was not actually measured. Besides there was much 
other work, and many other expenses, devolving upon the 
contractor in constructing the sewers. Ile aggregated 
them in making his bids and contracts, and it wonld be 
inequitable to him to foree a change in the contract, even 
if it were legal to da so. 

This was not a payment made in fraud, or under any 
mistake of fact, and no principle of law or equity is per- 


ceived in accordance with which it can be reeovered back. 


7 


| PIFTH. 


Alleged erroneous payment to claimant for 
shoring left in sewer trenchs, $5,929.89 


The finding of facts in relation to this item is the 12th 
In number, and is found on p. 35 of the record 

[t appears that in 1875, upon report and certificate of 
the detendant’s engineers, claimant was allowed and paid 
the above-named sum for shoring in various places, and 
the court below also finds that it does not clearly appear 
whether the shoring was left in the trenches or not. 

The accounts in which these items were allowed hav- 
ing been stated by the agents of the appellaut, it was in- 
cumbent upon it to establish by cogent proof that these 
were erroneous allowances, and having failed to do so, it 


enh not he recovered back. 


SIXTH, 


Alleged erroneous payment to claimant for 
excavation caused by caving of trenches, $681.75 
The facts ip relation to this item are stated in the first 
paragraph of the ELEvENTH finding. (See p. 35 of record. ) 
it appears from that finding that this item was al- 
lowed claimant by the toard of Publie Works, on the 
certificate of its engineers, for damage and excavation of 
caving during the progress of his work, and it does not 
appear whether the caving was caused by the action of 
> the elements. or by some fault or neglect of the defend- 
ant, 
ff the court below the contention of the appellant was 
to recover this sum, because by the terms of the con- 


tract claimant was to suffer all damage caused by “the 


action of the elements,” and claimed that the work for 
which this sum was paid was so eaused, but the evidence 
tended to show that it was caused by negligence of appel- 
lant’s officers, and the court has found as a fact that the 
evidence does not establish which was tiie cause This 


is conclusive, and the appellant must fail upon this item. 


SEVENTH. 


Alleged excessive payment for excavation in 

made ground, $838.00 

The facts in relation to this item of counter-claim, as 
stated in the second paragraph of the eleventh finding, 
(see p. 35 rec) are that this sum was allowed claimant in 
excess of what should have been allowed by paying 90) 
cents instead of 40 cents percubie vard. It was allowed 
npon the certificates of the proper engineers and paid by 
the Board of Public Works, for what reason does not 
appear, 

In the absence of evidence to the contrary, it must be 
presumed that the payment was correct, and appellant 


not entitled to recover it back. 


EIGHTH 

A principle, appiteable alike to ail the items of coun. 
ter-claim now in controversy. is that these sums were 
paid claimant upon stated accounts made by the ofticers 
and agents of the defendant, when all the faets and cir- 
cumstances in relation to them were before them and 
fresh in the minds of the officers having charge thereof, 
and the accounts and payments are presumed to be cor- 


rect, and he who wonld establish the contrary, must do 


so by cogent and convincing proof. In the language of 


q 
Chief’ Justice Marshall, speaking for this Court in the 
ease Of Chappedelaine vs. Dechenaux, 4 Cranch, 306: 
“No practice could be more dangerous than that of open- 
ing accounts which the parties themselves have adjusted, 
on suggestion supported by doubtful or by only prob- 
able testimouy. But if palpable errors be shown, errors 
Which cannot be misunderstood, the settlement must so 
fur be understood as made upon absolute mistake or im- 
position, an ought not to be obligatory on the injured 
party or his representatives, because such items cannot be 
supposed to have received his assent. The whole labor 
of proor les npon the party objecting to the account, and 
errors Which be does not plainly establish cannot be sup- 
posed to exist.” 

‘To the same effeet are Oil Co. vs. Van Etten, 107 U. 
S., 353-4, and authorities there eited. 

Under this rule of law, and the facts as found by the 
court below, nothing is plainer than that the court below 
Was ‘correct in rejecting these items of the counter-claim. 
: W. A. COOK, 

Cc. C, COLE 
Att’ys for Appellee. 
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PILE VS. RICHARD S. HARDESTY. l 


GEORGF W. 


] Among the rolls, records, and judicial proceedings had in 

the circuit court of the United States in and for the western 
district of Pennsylvania, entered at No. 2 May term, 1882, wherein 
Richard Hardesty is plaintiff and George W. Pile is defendant, may 
be found the following words and figures, to wit: 


App arance. Docket Entries. 


Rieuarp Harpesty, a Citizen of the State of Maryland, 
Us 


GEORGE W. PILE, a Citizen of the State of Pennsylvania. 


Weir & Gibson. Geo. W. Guthrie. W. M. Hall. 
May 25, 1882. 


Defendant's bill of costs taxed as per taxation filed in No. 3 M., 
1SS2. 


H. D. GAMBLE, Clerk. 


Precipe filed November 18, 1851. Summons trespass vi et armis 
de bonus asportatus issued November 19, 1581, returnable first Mon- 
dav of December next; declaration filed with precipe. 1581, Novem- 
ber 29, service of summons accepted for defendant by George W. 
Guthrie, Esq., attorney for defendant. Mar., $2.50. 1582, February 
6, plea of defendant filed. 1882, April 25, rule for a commission to 
William H. Jack, at Natchitoches, parish of Natchitoches, State of 
Louisiana, to take depositions on part of plaintiff; interrogatories 

filed with proof of service of rule and interrogatories on de- 

2 fendant. 1882, May 1, defendant having waived the filing of 
cross-interrogatories herein, the above commission is this day 
mailed to commissioner nominated. 1882, May 10, trial of above 
case continued at cost of pl'ff; same day defendant’s bill of costs 
tiled. 1882, May 11, notice of taxation of costs of defendant given 
for Maw 138, 1882, at 10 a. m., given counsel. 1882, May 13, excep- 
tions to defendant’s costs filed. 1882, May 20, deposition taken under 
commission issued to Wm. H. Jackson received ; notice given counsel 
per notice filed. 1882, May 25, costs taxed as per margin. 1882, Octo- 
ber 19, rule entered on behalf of defendant for commission to Issue 
to A. T, Aukney, at Minneapolis, Minnesota, to take depositions and 
interrogatories and cross-interrogatories filed, and ‘same day com- 
_— mission issued to commissioner nominated. 1882, November 10, 
depositions de bene esse — plaintiff taken before Murray Hanson 
filed. 1882, November 20, the above case called for trial and jury 

sworn and trial proceeded with. November 21, trial proceeded with. 

Nov. 22, trial proceeds. November 23, trial proceeds. November 

24, trial proceeds. November 25, jury return a verdict for plaintiff 

f and against defendant for the sum of thirteen thousand six hun- 
dred and forty ($13,640.00) dollars, interest included. H. D. 

, Gamble, clerk. 1882, November 25, defendant’s bill for wit- 
3 ness McCaleb filed. Same day depositions taken pursuant 
to commission issued to A. T. Aukney, for defendant, filed ; 
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also,same day, notice of taxation of costs for Tuesday next, at 10a. m., 
with acceptance of service of same, filed. 1882, November 27,excep- 
tions to plaintiff’s bill of costs filed. 1882, November 27, motion and 
reasons for a new trial allowed to be and same filed. 1582, Novem- 
ber 27, plaintiff's offers, plaintiff's points and answers, defendant’s 
points and answers, and charge of the court filed. 1585, February 
21, motion for a new trial argued, c.a.v. 1833, March 21, optnion 
of the court by Acheson, D. J., filed, and motion for a new trial over- 
ruled and judgement directed to be entered Upotl the verdict, and a 
judgment accordingly. II. D. Gamble, clerk. 1853, April 2, apphi- 
eation for writ of error herein, with bond presented, and same di- 
rected to be filed. 1883, April 3, exceptions by plaintiff to defend- 
ants application for writ of error filed. 1885, April l | affidavits of G. 
I’. Baer and C. Long filed. 1883, April 17,statement of George W. Pile, 
withdrawing objections, made in his name to the allowance of writ of 


error filed. 1585, April 17, exceptions to application for writ of error 
overruled and writ of error returnable second Monday of Oc- 
4 tober next ata Supreme Court of the United States to be held 


at the citv of Washington, D. C., together with a citation to 
plaintiff herein, returnable on a like day with the writ of error, 
signed and filed; bond on writ of error approved by the court. 
15535, June 5, citation served personally and by copy upon H. W. 


Weir, Esq., attorney for plaintiff. 1885, August 1, bill of excep- 
tions duly signed and sealed by M. W. Acheson, J., holding circuit ~~ 
court, filed. ' 
o Pre cripe for Summons and Narr. | 


In the Circuit of the United States for the Western District of Penn- 
svivania. 
RicHARD Harpesty, a Citizen of the State of Maryland, 
rs, 
GEORGE W. PILE, a Citizen of the State of Pennsylvania. 


issue summons trespass v7 et armis de bonus asportatus, returnable 
first Monday ot December, LSS]. 
WEIR & GIBSON, 
PU i's Attys. 
UNITED STATES, 88 . 


George W. Pile, a citizen of the State of Pennsylvania, the defend- 
ant in this suit, was summoned to answer Richard Hardesty, a cit- 
izen of said State of Maryland, the said plaintiff in this suit, of a plea 
of trespass. And thereupon the said plaintiff, by Weir & Gibson, 
his attorneys, complains against the said defendant for that the said 
defendant, on or about the second day of January, 1879, within the 
jurisdiction of this court, with force and arms, seized, took, and ear- 
ried away certain goods and chattels, to wit, one steam-en- 

6 gine used for transportation of passengers and freight on rail- 

roads, one railroad coach used for the transportation of pas- 

sengers on railroads, one coach used for the transportation of freight 


ee 
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and passengers on railroads, and two gondola cars used for 
transportation of freight, ete., then and there being the property of 
the said plaintiff, of great value, to wit, of the value of twenty-five 
thousand ‘dollars of lawful money of the United States, and con- 
verted and disposed of the same to his own uses, and other Wrongs 
to the said plaintiff then and there did commit, to the great damage 
of said plaintiff. | 
Wherefore the said plaintiff saith that he is injured and hath sus- 
tained damage to the amount of thirty thousand dollars, and there- 
upon brings this suit. 
: WEIR & GIBSON, 
Plaintiff's Attorneys. 


Indorsed: No. 2. May term, 1882. Richard Hardesty, a citizen 
of the State of Maryland, vs. George W. Pile, a citizen of the State of 
Pennsylvania. Precipe and narr. in trespass. Filed Nov’r 18, 1881. 
W.& G. 


 * 
SHON S, 


~~ 


LUNITED STATES, 
Weste ri istrict of Pi nnsylvania, } 


sect 


The President of the United States to the marshal of the western 
district of Pennsvivania, (rreeting : 

We command you that you summon George W Pile, a eitizen of 
the State of Pennsylvania, fate of your district, if he may be found 
therein, so that he be and appear before the judges of the circult 
court of the United States in and for the western district of Penn- 
svlvania, in the third circuit, at a session of the same court to be 
holden at Pittsburgh on the first Monday of December next, to an- 
swer to Richard S. Ilardesty, a citizen of the State of Marvland, in 
an action of trespass re et armis de bonus asportalus ; and have you 
then and there this writ. 

Witness the Honorable Morrison R. Waite { hi | Justice of the 
Supreme Court of the United States, at Pittsburgh, this Idth day of 
November, A. 1). ISSI, and in the LOGth year of the [fndependence 
of the said United States. 

[ SEAL. | H. D. GAMBLE, Clerk. 


Indorsed : No. 2. May term, ISS2. Cireuit court of the 

8 United States. Richard S. Hardesty vs. George W. Pile. 

Summons, Marshal, 82.50. Weir & Gibson, attorneys for 

plaintiff.: November 20, 1581. Service accepted. ‘George W. Guth- 

rie, att’v ‘for deft. Nov. 29, 1881. Service accepted by Geo. W. 
Guthrie, -Esq., att’y for def’t. John Hall, U.S. marshal. 
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9 Plea. 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. May Term, 1882. 


R. S. HArpDEsTY ) 
i's. ; No. , 4 
Gro. W. Pite. } 


And now, to wit, Feb’y 6, 1882, defendant pleads “ not guilty.” 
GEORGE W. GUTHRIE, 
Atty for Def't. 


Indorsed: No. 2. May term, 1882. Cireuit court of the United 
States, western district of Pennsylvania. Hardesty vs. Pile. Plea. 
Filed January 6, 1582. 


v4 Minutes of Trial. 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. May Term, 1882. 


Ricuarp S. HARDESTY ) 
vs. No. 2. 
GEORGE W. PILE. 


Noy. 20, 1882.—The above case called for trial and jury sworn, 
viz: George H. Webb, Alex. Bingham, John W. Speddy, T. 8. 
O’Neill, P. Hl. Buck, John C. Calhoun, Wm. Pentz, Michael Woods, 
George W. Cleis, Charles H. Johnston, Samuel G. Brotherton, Collin 
Soper, twelve good and lawful men, who were duly summoned and 
empanneled, &c. Whereupon case was opened by counsel, and evi- 
dence proceeded with from day to day,and after arguments of coun- 
sel were concluded the court charged the jury, who retired to con- 
sult, &c.; and on Nov. 25 the jury, having agreed upon a verdict, 
return and find for the plaintiff in the sum of thirteen thousand six 
hundred and forty ($13,640) dollars, interest included. 

H. D. GAMBLE, Clerk. 


10 Offers and Objections. 


A. 

A. H. Coffroth on the stand. 

Defendants propose- to cross-examine the witness as to the manner 
he and his colleagues, who borrowed the money from Hardesty, and 
placed bonds of the railroad Co. as collateral, acquired title to the 
bonds. 


Objected to. 


Objections overruled and bill sealed for pl’ff. 
M. W. ACHESON. 
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B. 
A. H. Coffroth on the stand. 


The witness having stated that $24,000 2nd-mortgage bonds were 
issued by the company and given to the treasurer, the defendants 
now propose- to ask “ How did those bonds get out of the treasurer’s 
possession ?” 

1. Objected as not proper cross-exam ination. 

2. Objected on [to] the further ground of irrelevancy and incom- 
petency. ' 

Objections overruled and bill sealed for pl'ff. 

3 Ml. W. ACHESON, 
U. 

John H. Uhl on the stand. 
Pit proposes to prove by this and other witnesses that at 
11 the first meeting of the board of directors of the Ss. & M. Pt. 
R: R. Co., after the property in dispute had been put upon the 
road, the president of the board, A. H. Coffroth, stated to the board 
that the three individuals, Coffroth, Uhl, and Sanner, had purchased 
the rolling-stock and owned it as individuals, and that they would 
allow satd Co. to use it by paying a reasonable rent therefor, and 
that the’ amount of the rent should be the interest on the money 
they had, invested in the rolling-stock and the amount it would take 
to keep it in good repair, and that at subsequent meetings of the 
board, and at all times thereafter until its seizure by the def’t, 
it was uniformly recognized by said board of directors to be the in- 

dividual property of said Coffroth, Uhl, and Sanner. 

Defendant objects : 

|. Because the offer does not disclose the names of the members 
of the board to whom this statement was made, nor does it offer to 
show that any contract was made between the corporation and San- 
ner, Uhl, and Coffroth. The declarations of an officer at a meeting 
of the board are not evidence of a contract. 

2. That the offer to show a uniform recognition by the board 1s 

too indefinite. It does not propose to show any corporate act 
12 by the board. 
' Objections overruled and bill sealed for defendant. 


W. VW. ACHESON. 
1). 


John H Uhl, witness, on the stand. 

Counsel for plaintiff propose to prove by the witness that the judg- 
ment of $2,500 in favor of the First National bank of Connellsville 
and against A. H. Coftfroth and John H. Uhl to No. 17 of Nov. term, 
1878, in the U.S. C. C. has been satisfied—this for the purpose of 
enabling the jury in this case to fix the amount of damages, if they 
find in favor of the plaintiff. 

Counsel for def’t objects to proof of any payment made after the 
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date of the assignment to plaintiff in this case or after the acts com- 
plained of in the narr. filed in this ease. 
| Objection sustained, evidence rejected, and bill sealed for plaintiff. 


M. W. ACHESON, 


[Indorsed: No 2. May term, 1882. Richard Hardesty Us. George 
W. Pile. Offers and objections. Filed Nov’r 27, 1882. 


13 Plaintitt Ss Points and Answers. 


LLaRpESTY vs. PILE. 


1. That if the jury find from all the evidence that Coffroth, Uhl, 
and Sanner purchased the rolling-stock in controversy—indvidually 
vuave their personal obligations Or promissory notes for the price, 
and that, in pursuance thereof, the property was delivered to them, 
then and in that event the title and actual possession of the said 
rolling-stock vested in them as Individuals and not in the Somerset 
and Mineral Point Railroad Company. 

Answer. This point is affirmed. 

2. That if the jury further find that Coffroth, Uhl, and Sanner 
allowed or permitted the Somerset and Mineral Point Railroad 
Company to use the rolling-stock in controversy on their road for a 
certain compensation, in the way of rent, and that they reserved 
the neht to take possession of it at the time thev Suw proper, they 
did not thereby make the property lable to the debts of the old 
company secured by the first mortgage. 

Answer. This point is affirmed. 
14 %. That if the jury further find that Coffroth and Uhl 
transferred the rolling-stock to Hardesty, the plaintiff, in the 
writing of Noy. 20, 1878, bona fide, Hardesty thereby acquired all 
the right, title, and interest of, in, and to the property that Coffroth 
and Uhl had at the date of said transfer, and thereby became in- 
vested with all their rights to take immediate possession. 

Answer. This point 1s aflirmed. 

!. That if the jury further find from the evidence that the loco- 
motive and cars described in the sheriff’s levy are the same prop- 
erty now in controversy, then and in that event the return of the 
sheriff, indorsed on the writ, is conclusive evidence that he took the 
possession and contro! of the property so levied upon Dec. 16, 1878. 

Answer. ‘The return is conclusive evidence against the defendant . 
that he seized the engine and cars mentioned in the levy. 

). That if the jury further find that Hardesty, the plaintiff, was 
the bona fide owner of the property on the 16th Dec., 1878, at the 
time of the levy mentioned in the 4th point,and then had the right 
to take immediate possession, the levy made by the defendant was 
a trespass, and the plaintiff is entitled to sustain this action. 

Answer. ‘This point is affirmed. 

6. That if the Jury find that the engine was taken away by direc- 
tion of the First National Bank of Connellsville, the assignee of 


GEORGE W. PILE VS. RICHARD S. HARDESTY. 7 


Baily & Co.’s alleged right under the agreement of Nov. 8, 
lo 1877, between Coffroth & Uhl and Bailey & Co., after 1t was 

in custody of the sheriff, by virtue of his levy, 1t was an un- 
lawful act, and the said bank took nothing, by virtue of said unlaw- 
ful act, under their alleged right by virtue of the aforesaid agree- 
ment of Nov. 8, 1575. 

Answer: This point is affirmed. 

7. That the depositing with Hardesty of a portion, to wit, $10,000, 
of the second-mortgage bonds =e Lprar't for the use of the hew Cot- 
pany, in the manner testified to by the plaintiff and his witnesses, 
as collateral security for the individual debt of Coffroth, Uhl, and 
Sanner, was not such a sale of them as was contemplated by the 
resolutions of the board of directors, in pursuance of which they 
were issued; and this act did not transfer the ownership of the 
property in dispute from Coffroth, Uhl, and Sanner to the Somerset 
and Mineral Point Railroad Company. 

Answer. This point is affirmed. 


Indorsed: No. 2.: May term, 1882. Hardesty vs. Pile. PI'ff’s 
points and answers of the court thereto. Kiled Nov’r 27, 1882. 


16 , I). fendant’s Points. 


1. Thatgas the sherift levied on and sold the right, title, in- 
terest, claim, and demand of the railroad Co. in the railroad and its 
property, including the rolling-stock, if the jury beheve that the use 
and possession of the rolling-stoek and the operations of the road was 
not interfered with, the mere locking of the cars to prevent their 
removal from his bail-wickafter the locomotive had been so removed 
(an Injunction having issued to prevent their removal), did not con- 
stitute him a trespasser. 

2. That the agreement of 8 Jan., 1879, uncer which the posses- 
sion of this rolling-stock was decreed by the court to be delivered 
to the purchaser at sheriff’s sale, estops the plaintiff from suing the 
sheriff in trespas- et ef armis. 

3. That if the jury believe that Hardesty did not take possession 
of the rolling-stock and had no possession at the time of sale, and 
that he did not have the appraisement made to fix the price and 
never credited Cotfroth, Uhl, and Sanner with anything on account 
of this transfer and has since taken judgment against them without 
any credit, then the plaintiff had no such right of possession at the 
time of sale as will enable him to maintain this action. 

4. If the jury believe from the evidence in the case that 
7 the assigument to Hardesty was not executed and delivered 
to him until after the levy by the defendant, then there can 

be no recovery in this case. 

o. If the jury believe from the evidence that the rolling-stock in 
controversy was purchased to be used on the line of the Somerset 
and Mineral Point road, and that the possession of the same was 
delivered to the compauy upon an agreement that the same should 
become the property of the company and be transferred to it as soon 
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as the bonds of said Co. should have been sold and the money real- 
ized therefrom, that this was not a bailment, but a conditional sale, 
and that any agreement that the title should remain in Coffroth, 
Uhl, and Sanner until the sale of said bonds was void against cred- 
itors, and the plaintiff cannot,recover in this action. 

6. If the jury believe from the evidence that the rolling-stock was 
put upon the line of the S. & M. 2. Id Co., and marked with the 
name of said Co., and was in its possession and use at the time of 
the levy, and that the sheriff did not know that the same belonged 
to Hardesty and that he had any claim thereto,an action of trespass 
will not he against him, even though he took possession of the same 
for any act which he may have committed before notice of such 

claim, and if they find from the evidence that notice of such 
18 claim was not given to the sheriff until the day of the sale, 

and that thereafter the defendant merely sold the interest of 
the defendant in the rolling-stock, that this plaintiff cannot recover 
in this action. 

7. Ifthe jury believe from theevidence that the rolling-stock in con- 
troversy was delivered to the S.& M. P. R’d Co. upon an agreement 
that they should have the use and possession of the same, paying 
therefore the interest on the purchase-money and expenses incurred 
for repairs thereon, and that after the assignment to the plaintiff in 
this case he did not take possession of the same, but, on the con- 
trary, instructed his agent to permit the Co. to have the use and 
possession thereof as long as he considered it safe, and that the acts 
of the defendant complained of in this case were committed before 
any termination of such arrangement and while the rolling-stock 
was still in the use and possession of the company, that then there 
can be no recovery 1n this ease. 

8. That if the jury believe the defendant never took possession of 
the locomotive and gondolas, and that the locomotive was not In his 
bail-wick at the time of sale of the road and its property, and that 

he merely sold the interest of the defendant Co. and did not 
19 deliver possession to the purchaser, the plff cannot recover 
damages for them. 

9. That if the jury believe that the rolling-stock was purchased 
by Coffroth, Uhl, and Sanner on their individual responsibility, but 
surrendered the possession to the company, and the company used 
the property on its road with the marks of co-ownership on them, 
and the money of the corporation was used to pay the rolling-stock 
or part of it, and that Sanner, Uhl, and Coffroth so reported under 
oath to the State authorities, and further reported the rolling-stock 
as belonging to the company, then the transfer of Coffroth & Uhl to 
Hardisty passed no title. 

10. If the jury believe the company issued a second mortgage, 
which was to be a lien upon the rolling-stock acquired by the com- 
pany, and issued the bonds under the mortgages, and that $24,000 
of these bonds were to be and to pay the indebtedness of Coffroth, 
Sanner, and Uhl had incurred in the purchase of the rolling-stock, 
and thereafter Coffroth, Sanner, and Uhl took these bonds and —them, 
then the bonds became a debt of the Co. and extinguished the 
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20 claim of Coffroth, Uhl, and Sanner, and the plaintiff acquired 

no ‘such title by the transfer of 20 Nov., 1878, as will en- 
able him to maintain this suit, and the verdict must be for de- 
fendant. | 


Indorsed: No.2. May term, 1882. Richard Hardesty vs. George 
W. Pile. Defendant’s points. Filed Noy. 27, 1882. 


21 Answers to Defendant's Points. 


Ist point. This point is refused. 

2 point. This point is refused. 

3 point.: This point is refused. The jury will determine from all 
the evidence in the case whether the plaintiff had the right to the 
immediate possession of the rolling-stock in question. 

4th point. This point is affirmed as a naked proposition and I 
leave the question of fact raised by the point to you, but I deem it 
my duty to add that I, myself, think the clear weight of the evi- 
dence is with the plaintiff upon the matter covered by the point. 

oth point. If the rolling-stock was purchased by the company, or 
by Coffroth, Uhl, and Sanner for the company, and the transaction 
was simply as stated in this point, then it was a conditional sale 
and not a bailment, and with this explanation and qualification 
this point is affirmed; but if the rolling-stock was purchased by 
Coffroth, hl, and Sanner as individuals and for themselves, and 

thev gave their personal obligations for the price and subse- 
22 quently delivered the rolling-stock to the company upon the 

terms testified to by them, the transaction was not a condi- 
tional sale, but a bailment, and the right of property remained in 
Coffroth, Uhl, and Sanner. 

6th point. This point is refused. 

7th point. This point is affirmed if the jury find that it sets forth 
the whole arrangement under which the rolling-stock was delivered 
to the railroad company; but if the jury find that Coffroth, Uhl, 
and Sanner reserved the right to take possession of it at any time 
they saw proper there may be a recovery in this action. 

Sth point. This point is refused. 

9th. If the jury believe from the evidence that Coffroth, Uhl, and 
Sanner, as individuals, purchased the rolling-stock for themselves 
and gave their personal obligations for the price and delivered the 
rolling-stock to the railroad company to be used on the road, the 
other facts set forth in this point are not inconsistent with Coffroth, 
Uhl, and Sanner’s ownership of the rolling-stock. 

10th point. This point is refused. 


Indorsed: No. 2. May term, 1882. Richard S. Hardesty 1s. 


George W. Pile. Court’s answers to the defendant’s points. Filed 
Nov’r 27, 1882. 
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23 Charge of the Court. 
United States Circuit Court. May Term, 1882. 


Ricuarp S. HarRpDEsTy ) 
vs. + No. 2. 


GeorGeE W. Pine. } 


GENTLEMEN OF THE JURY: 

This is an action of trespass brought by Richard S. Hardesty, a 
citizen of Maryland, against George W. Pile, late sheriff of Somerset 
county, Pennsylvania, to recover damages for the alleged illegal 
seizure and sale of certain personal property, to wit, a locomotive 
engine, one passenger Car, one b; ageage car, and two gondola cars, 
which prior to the alleged trespass “had been in use and was then in 
use upon the Somerset and Mineral Point railroad, in Somerset 
county, Pennsylvania, the title to which personal property, with the 
right to the immediate possession thereof, the plaintiff claims was In 
him at the time of the commission of the acts conrplained of. 

The railroad named was constructed some time prior to the year 
1874 by an incorporated company called “The Somerset and Min- 

eral Point Railroad Company,” which executed two mortgages 
24 upon its railroad, one for $50,000, dated June ou, 1871, and 
one for $50,000, dated January 22, 1872. 

The trustee named in the second of these mortgages, pursuant to 
authority therein contained, sold the railroad on the Ist day of De- 
camber, 1874, to A. H. Coffroth for the sum of $22,050, and exe- 
cuted to him a deed for the road on January 19, 1875. 

Immediately after his purchase Cotfroth sold and transferred one- 
third of the railroad to John H. Uhl and one-third thereof to Mi- 
chael A. Sanner. 

These three persons, on Feb’r. 8, 1875, met and organized a new 
corporation pursuant to the act of Assembly of April 8, 1861, and 
the supplementary act of IFeb’r. 19, 1867 

Something was said by counsel, in the eourse of the argument to 
the jury, about supposed irregularities connected with the organiza- 
tion of the new company, but with such irregularities, if any ex- 
isted, we have nothing to do in this ease. It must be conclusively 
assumed here that the proceedings were irregular and the new cor- 
poration legally created. 

The name adopted by the new company was the same as that of 
the old company, VizZ., ‘The Somerset and Mineral Point Railroad 
Company ;” but these companies, while bearing the same name, were 

distinct corporations. ‘The sale of the railroad did not ex- 


25 tinguish the old corporation; it did not merge in the new 
company; the companies were two distinct coexistent bodies 
corporate. | 


The new somapeny took the railroad subject to the lien of the first 
mortgage for $50,000, but the old company remained legally liable 
for its bonded debt secured by that mortgage. 

It appears from the uncontradicted evidence that the old com- 
pany never owned any rolling-stock. It had operated its road by 
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means of rolling-stock leased from the Pennsylvania Railroad Com- 
pany, and‘Coffroth acquired no rolling-stock by virtue of his pur- 
chase from the mortgage trustee. 

After the organization of the new company the rolling-stock, 
which is the subject of this controversy, was purchased. 

And here—to guard the jury from possible misapprehension—it 
is proper for me to say that the 850,000 mortgage of the old com- 
pany, While a continuing lien upon the railroad itself,did not attach 
to or bind this newly aequired rolling-stock. Whether that rolling- 
stock belonged to the new company or to Coffroth, Uhl, and Sanner, 
as Individuals, it was not bound for that mortgage debt. 

The plaintiff claims and he has given evidence tending to 

26 show that the rolling-stock, the subject of this controversy, 

was purchased by Coffroth, Uhl,and Sanner individually and 

for themsdlves; that they gave their personal obligations for the 

price; that the rolling-stock was delivered to them and was their 

Individual property ; that they permitted the new company to use 

it upon the road for a compensation, but reserved to themselves the 

right to resume possession thereof at any time they saw proper to 
do so. : 

Whether this rolling-stock was the individual property of Cof- 
froth, Uhl, and Sanner or was the property of the new railroad com- 
pany—the corporation—is the fundamental question in this case. 

If it belonged LO the corporation the plaintiff, of course, cannot 
recover, fer he claims title, not under the corporation, but under 
Messrs. Cotireth, Uhl, and Sanner. To whom, then, did this prop- 
erty belong ? 

The engine was built by Dawson & Bailey, and the deposition of 
George F.: Dawson, of that firm, has been read to show that Dawson 
W Bailey constructed the engine under a contract with Coffroth, Uhl, 
and Sanner, as individuals, and received from them their individual 
notes for the contract price. 

H. Clay Frick has testified that he sold the two gondola 
2d cars to John H. Uhl, and took for the price the individual 
paper of Sanner, with, he thinks, the names of Coffroth and 

Uhl on the paper. 

A. H. Cotfroth, John TH. Uhl, and Michael A. Sanner have sever- 
ally testified at length upon this whole subject, and they respectively 
state that this rolling-stock was purchased, paid for, and owned by 
them individually, and that it was used by the corporation under the 
arrangement alleged by the plaintiff. 

Peter Heffly andi’ Noah Roberts, who were directors of the new 
company, testify that, at the first meeting of the board of directors 
after the. rolling-stock was acquired, Gen. Coffroth, who was the 
president:of the company, stated to the board that the rolling-stock 
belonged to Coffreth, Uhl, and Sanner, and the terms upon which 
they were willing the company should have the use of it, and these 
two witnesses add that they understood the rolling-stock was the 
individual property of Coffroth, Uhl, and Sanner, and was used by 
the company under the alleged arrangement. 

Upon this branch of the case the defendant places great reliance 
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upon certain minutes of the company upon which counsel have 

commented, the action of the railroad company and of Cof- 
28 froth, Uhl, and Sanner in respect to the new company’s mort- 

gage for $45,000 and the bonds intended to be secured thereby, a 
report by Gen. Coffroth, as president of the company, to the stock- - 
holders, and several annual reports—four in number—made by the 
oflicers of the company to the auditor general ; and it is strenuously 
insisted by the defendant’s counsel that the acts of the company and 
of Coffroth, Uhl, and Sanner, and the statements made in the docu- 
ments referred to, are inconsistent with the plaintiff’s theory as to 
the ownership of the rolling-stock and contradictory of the testimony 
of Messrs. Coffroth, Uhl, and Sanner. All this, however, is denied 
by the plaintiff’s counsel. 

The counsel on both sides have discussed the evidence at great 
length, and you have had the benefit of their respective views. I 
content myself, therefore, with referring to it in the general way in 
which I have spoken of it. 

What credit shall be given to the witnesses it is for the jury to de- 
termine. If any of them have any personal interest in the contro- 
versy that is a matter which may go to their credibility and is for 
your consideration. You have seen and heard the witnesses, and 

it is for you to say whether they have testified truly or falsely. 
29 Upon the whole evidence in the case you will determine 

whether the ownership of the property in question was in 
the corporation or in Coffroth, Uhl, and Sanner. 

The plaintiff claims title under the latter. 

It is shown, if the testimony is believed (and it is uncontradicted), 
that these persons borrowed from the plaintiff a large sum of money— 
from $13,000 to $15,000—for which they gave him their bond. It 
is testified that this money so borrowed from the plaintiff, or part 
thereof, was applied by Coffroth, Uhl, and Sanner to pay their obli- 
gations given for this rolling-stock. There is evidence to show that 
on Nov. 20, 1878, Coffroth and Uhl (who it would seem had then 
succeeded to Sanner’s rights} mailed to the plaintiff at Baltimore the 
writing in evidence, dated Nov. 20,1878, whereby Coffroth and Uhl 
sold, transferred, and set over to the plaintiff this rolling-stock. 
That transfer, it is testified by the plaintiff, was made to and ac- 
cepted by him “as further security behind their” (Coffroth, Uhl, 
and Sanner’s) “ bond.” | 

Whatever rights these individuals had in this rolling-stock passed, 
by the paper of Nov. 20, 1575, to the plaintiff. 

* On Aug. 23d, 1878, John Roth, for use, brought suit against 

“The Somerset end Mineral Point Railroad Company” to 
30 recover interest due upon the first-mortgage bonds issued by 

the original company, the old corporation. Judgment hav- 
ing been obtained, an execution issued and the writ of fi. fa. was 
put into the defendant’s hands, he then being sheriff of Somerset 
couuty. In his proceedings under that writ the trespass complained 
of was committed. His return shows a levy made Dee. 16, 1878, upon 
a locomotive and cars, which the uncontradicted evidence shows to 
be the same described in the bill of sale of Nov. 20, 1878, from Coff- 
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roth and Uhl to the plaintiff, and if you find from all the evidence 
in the ease that at the time of the levy the right of property in and 
to said rolling-stock was in the plaintiff, and that he had the night 
to the immediate possession thereof, the defendant was a trespasser 
and the plaintiff is entitled to recover damages. 

The counsel for the respective parties have submitted prayers for 
instructions. ‘These points, which I will now reed and answer, seems 
to cover all possible views of which the case is susceptible. 


(The court here read and answered points.) 


The general effect of the answers to the points is such, you must 
pereeive, as to bring you back to the fundamental question 
Ol suggested in the early part of this charge, viz., whose property 
was this rolling-stock immediately prior to the time of the 
sale and transfer to the plaintiff? Did it belong to the corporation 
or to Coffroth, Uhl, andSanner? If it was the property of the cor- 
poration the plaintiff cannot recover; but if it belonged to Coffroth, 
Uhl, and Sanner, and they had the right to the immediate posses- 
sion thereof, your verdict should be for the plaintiff, if you are sat- 
isfied the paper of Nov. 20, 1878, was executed and delivered to the 
plaintiff prior to the sheriff's levy, as the plaintiff and Coffroth and 
Uhl all testify was the fact. 

It only remains for me to speak briefly upon the measure of dam- 
ages. If you find in favor of the plaintiff your verdict ought to be 
for the fayr value of the property at the date of the levy, and in as- 
sessing the damages it would be right to include interest on said 
value from the date of the levy until this date. 


Indorsed : No. , May term, ISS2. Richard S. Hardesty rs. 
. , . , . : — . : on ‘ 
George \\. Pile. ( harge ol the court. I: tiled Nov P Zé : LSS2. 


. 
. 


o2 ' Motion A! Reasons for Ne it) Trial. 


In the Crreuit Court of the United States for the Western Distriet 
| of Pennsylvania. 


R.S. HARDESTY ) 
rs. » No. —. 
G.W. Pur. } 


And now, to wit, November 27, 1552, defendant's counsel respeet- 
fully meve the court for a new trial in above-entitled case for the 
following reasons, viz: 

Ist. Beeause the verdict is excessive under the evidence. 

2nd. Because the court erred in charging the jury on the follow- 
ing points, viz: 

lst. In relation to the effect of the action of Coffroth, Uhl, and 
Sanner in pledging a portion of the bonds secured by the mortgage 
for $45,000.00 as collateral security for their individual obligations, 

2nd. In relation to theetfect of the arrangement between the S. & 
M. P. R’d Co. and Coffroth, Uhl, and Sanner, as testified to by them. 

ord. In relation to the right of the plaintiff to recover under the 
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assignment dated Nov. 20, 1878, without testimony to show that he 
ever took or demanded possession or terminated the agree- 
Oo ment with the company for the use of the rolling-stock. 
{th. In reference to the effect of the sheriff's return under 
the execution in his hands. 
5th. In reference to the sheriff’s liability for levying on the goods 
under the circumstances without notice of plaintiff’s claim. 
6th. In not aflirming defendant’s Ist, 2d, 3rd, Sth, 6th, 8th, 9th, 
and 10th points. 
7th. In affirming plaintiff's 2nd, 3rd, 4th, 6th, and 7th points. 
GEORGE W. GUTHRIE, 
Att'y for Def'ts. 
Indorsed : No. 2. May term, LSS. Hardesty vs. Pile. Motions 
and reasons for new trial. Noy. 27, 1882. Motion made in open 
court and ordered to be filed and placed on argument list. By the 
court. Guthrie. 


3 Additional Reasons for New Trial. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. 


ILLARDESTY vs. PILE. 


And now, to wit, February 21, 1885, defendant’s counsel ask leave 
to amend the motion for a new trial in above case by adding the 
following reason, viz: 

That since the trial of the case defendant has found the original 
returns made by the Somerset & Mineral Point R’d Co. to the auditor 
general; that diligent search were made for same prior to the trial, 
but the officers of the State, in whose charge the same were, in- 
formed defendant’s counsel that the same could not be found and 
they believed the same had been destroyed. 

W..M. HALL, 
Att'y for Def't. 


Indorsed: Hardesty vs. Pile. Additional reasons for a new trial. 


30 Opinion on Motion for New Trial. 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. May Term, 1882. 


RICHARD S. HARDESTY ) 
Us. No. 2. 
GeorGE W. Pits. } 
Sur motion on part of the defendant for a new trial. 
Before MeKennan, Cir. J., and Acheson, J. 


ACHESON, Js 
1. We cannot give our assent to the proposition that the rolling- 
stock in question was bound by the first mortgage of the first corpo- 


Gale cin a rome Atay cab Nan So al ian alan trite al ial 
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ration. That company never owned any rolling-stock and none 
passed to the purchaser of the railroad at the sale under the com- 
pany’s second mortgage. The locomotive and cars were acquired 
after that sale and after the incorporation of the second company. 
Mereover, the jury have found that they were not the property of 
th second company, but were purchased and owned by Coffroth, Uhl, 
au.’ Sanner;and that their title became vested in the plaintiff before 
the ‘respass complained of. Itis true the first mortgage in terms 
cover. _ che“ future to be acquired” rolling-stock of the coinpany, and, 

doubtless, it would have attached to engines and cars subse- 
36 quently acquired by the mortgagor and placed upon the road. 

jut none of the cases relied on by the learned counsel gives 
countenance to the notion that such mortgage grasps the rolling-stock 
of third persons temporarily used upon the railroad under a contract 
between them and a compauy subsequently operating the road. 
Such rolling-stock does not become tixed to and part of the railroad. 
United States vs. New Orleans R. R., 12 Wal. 362. It remains 
“loose property and susceptible of separate ownership.” Lbid., 365. 
Speaking of the rights of railroad mortgagees in after-aequired cars, 
Chief Justice Waite, in Fosdick v. Schall, 99 U.S., 251, said: “ The 
mortgagees take just such an interest in the property as the mort- 
gagor acquired—no more, no less.” Here the mortgagor never had 
any interest in the ccomotive and cars, and the verdict establishes 
that at the time of the sheriff’s levy they were the individual per- 
sonal property of the plaintiff. 

2. But the defendants insists that it was error to hold that the 
sheriff's return to the writ of fi. fa. imported a seizure of the locomo- 
tive and cars. The return, after reciting demand and non-payment, 
proceeds in the words following : “ And I have, therefore, by virtue of 

the same written writ, levied upon all the right, title, interest, 
oe and claim of the Somerset and Mineral Point Railroad Com- 

pany of, in, and to the Somerset and Mineral Point ratlroad 
in Somerset county and State of Pennsylvania, and upon all the 
property—real, personal, and mixed—including locomotive, cars, 
hand-cars, tools, engine-houses, depot, water station, siding, and 
switches, now in the regular use of the said Somerset and Mineral 
Point Railroad Company in the conducting of its business as a car- 
rier, and the rights, franchises, privile; ces, and rights of way of said 
company incident, appurtenant, or in any Wise appertaining or con- 
nected therewith, taken in execution as the property of the Somer- 
set and Miner: al Point Railroad Company at the suit of John Roth,” 
Xe. 

This return is drawn with much precision, and we think admits 
of but one interpretation. While the seizure was of the right, title, and 
interest of the defendant in the execution in and to the deseribed 
railroad as respects the “ locomotive, cars,” ete., “ in the regular use" 
of the defendant “in the conducting of its business as a carrier,” the 
levy, by very exact language, was upon the things themselves and 
not imerely upon the defendant’s interest therein. If, as is now 

claimed, the intention was simply to levy upon the right, 
vd title, and interest of the defendant company in the railroad 
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and its appurtenances, together with the corporate franchises 
as an entirety, diflerent phraseology would have been employed. 
We do not see how, under the terms of the levy, the plaintiff could 
have removed the locomotive and cars without defying the authority 
of the sheriff and becoming a trespasser against him. “Welsh v. Bell, 
32 Pa. St.,12. Our construction of the return is consistent with 
and is fully justified by the conduct of the sheriff. By the uncon- 
tradicted evidence it was shown that after the levy and before his 
sale he locked the wheels of the cars. It is idle to say that this was 
but to prevent the cars being run off in violation of an injunction 
in another proceeding. The sheriff had no process in his hands 
other than the writ of fi. fa. which gave him any color of authority 
to touch the ears. 

If the construction given to the levy was correct the charge to the 


jury as to its effect was undoubtedly accurate. A levy vy the sheriff 


upon the goods of a stranger to the execution is the exercise of do- 
minion over them sufficient to constitute a trespass, though there be 
no actual taking or touching of the goods. Welsh v. Bell, supra ; 
Wintringham vs. Lafoy, 7 Cow., 756; Miller v. Baker, 1 Met., 27. 

And the sheriff’s return that he levied is conclusive evidence 
oo against him that he seized and took the goods into his pos- 

session. Welsh vs. Bell, supra. So, also, in Paxton v. Steckel, 
2 Pa. St., 93, it was held that the sheriff’s return “ attached twenty- 
four pieces of iron, &ec., in the possession of J. Stettler,” subjected 
the sheriff to an action of trespass and was conclusive evidence against 
him. 

It is, however, urged that constructive seizure is predicable only 
of a lawful execution and that there can be no-such thing where the 
writ or levy is void. But if this be conceded we do not see how it 
helps the defendant. ‘There is absolutely no foundation for the in- 
sinuation that the execution here was unlawful. It was the ordi- 
nary writ of fle ri fucias ae alnst a corpor ation. The counsel assume 
that under the Pensylvania statutes a levy upon the railroad and 
franchises of a corporation cannot be made under such a writ, but 
only upon an alias or pluries writ after a return of nulla bona. We 
do not know that this has been authoritatively decided and do not 
feel called on to express any opinion as to what is the corre-t prac- 
tice. We incline to think that such levy made on the first fi. fa. 
would at the niost be but an irregularity and by no means a nul-ity. 
But however this may be the writ here unquestionably authorized 

the sheriff to levy on personal property, which he proceeded to 
40 do, as his return clearly clearly shows,and the plaintiff's griev- 

ance is that the levy embraced his goods and chattels. Surely 
it is a poor answer for the sheriff to m: ike that his levy as a whole 
was broader than his writ warranted. 

3. The defendant contends that the court erred in refusing to 


ben that the agreement of Jan. 8, 1879, estopped the pl: aintiff 


from. suing the sheriff in trespass, But if the construction which 
the defendant claims for that instrument be the true one it might 
well be doubted whether Messrs. Rupple & Hey, in their mere 
capacity of attorneys, could bind the plaintiff by their signature. 


oh, 
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Holker'v. Parker, 7 C — 436; Gable v. Hain, 1 P. & W., 264 
Willis v. Willis, 12 Pa. St., 159; Stokely v. Robinson, 34 Pa. St., 315 
The agreement did not in ) any wise benefit the plaintiff and was 
made in an equity suit (as the basis of a decree therein) to which he 
was an entire stranger and in which he had no interest, nor had he 
any concern with the rule for an attachment for contempt, the pend- 
ency of which was the occasion of the agreement. Moreover, the 
defendant (the sheriff) was no party to that suit or to the agree ment. 
It is, then, very questionable under the decisions whether Messrs. 
Rupple & Hey, without special authority so to do, could thus re- 
lease or- destroy the plaintiff’s right of action against the defendant. 
jut the paper does not profess so to do, and we think it is not 
fairly open toa construction which would produce that result. The 
parties to the agreement were not dealing with any question between 
the plaintiff and the defendant. The main purpose in view 
4] was to purge a contempt of court and secure a return of the 
locomotive which had been run off by Neumeyer and Me- 
Caleb under a claim of right, but in violation of an injunction. 
The sixth clause of the agreement declares: “The rights of R.S. 
Hardesty to any title or claim to the rolling-stock, if ‘he has any 
legal right, shall be determined according to law. This agreement 
is not to prejudice any right he may have and which ean be legally 
established to the rolling. stock.” ‘The whole paper is to be read 
in the light of the concluding paragr: aph of the preamble, viz: 
“And whereas it is desirable that the relative rights of all parties 
interested or concerned should be determined at law.” This fur- 
nishes the key to the true intention of the parties. A consentable 
decree was to be entered in the equity suit and all parties left to 
their legal remedies. In our opinion it would be a perversion of the 
agreement to hold that it bars the plaintiff’s action against the 
sheriff for his trespass. 

4. Since the hearing of this motion I have carefully read the tes- 
timony bearing on the question of damages to see whether there is 
good reason for the allegation that the ve rdict is excessive under the 
evidence. Upon this branch of the ease the plaintiff examined six 
witnesses and the defendant two. The two witnesses on the part of 
the plaintiff, who testified concerning the locomotive, not only had 
personal knowledge of its condition, but were machinists who for 
many years had been employed in the building of locomotives. 

They were quite as competent to testify as to value as were 
42 the defendant’s witnesses, so faras appeared. Deducting from 

the verdict the interest included therein would give $11,000 
as the value the jury placed on the rolling-stock. As it consisted of 
a locomotive, one passenger car, a baggage car, and two gondola cars 
the valuation is not ap parently extravag: int and we have been fur- 
nished with ne new evidence to show it to be excessive. It isa 
mistake to say that in respect to the damages the jury blindly fol- 
lowed the plaintiff’s witnesses. The verdict would have been I: arger 
by $2,000 or $3,000 if the jury had adopted the minimum figures 
of those witnesses. In point of intelligence the jury was rather 
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above the average, and we are not convinced that the verdict did 
the defeadant injustice. 
What has been said covers the grounds for a new trial, which 
counsel most discussed. Wedo not think the other reasons assigned 
call for special remark. After a careful consideration of the whole 
case we are of opinion that the motion for a new trial should be 
overruled and judgment entered on the verdict. 
And it is SO ordered. 


Indorsed: No. 2. May term, 1882. Richard S. Hardisty vs. ; 
George W. Pile. Sur motion for a new trial. Opinion of the court. 
Filed March 21, 1888. 
43 Judgment. Docket Entry. 

No.—2. . 

Term—May. 

Year—1882. 

Defendant—George W. Pile. 

Plaintiff—Richard Hardesty. 

Date of judg’t—March 21, 1855. 

Amount—$ 15,640. 

Int. from—Nov. 25, 1882. 

Costs—Unliquidated. 

~~ 


44 Application for Allowance of Writ of Error & Bond. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. 


R.S. Harpesty vs. Geo. W. PILE. 


To the honorable the judges of the said court: 


The deft, Geo. W. Pile, desires that the final judgment of the 
circuit court in the above case may be re-examined and reversed or 
affirmed in the Supreme C’t upon writof error. Te, therefore, prays 
the allowance of a writ of error as provided by statute. 

W. M. HALL, 
Att'y for Def’t. 


Know all men by these presents that we, George F. Baer, of Read- 
ing, Pa.; Christian Long, of Shippensburg, Pa., and Wm. M. Hall, of ; - 
Bedford, Penna., are held and firmly bound, jointly and severally, 
to R. S. Hardesty, the above plaintiff below and defendant in error, 
in the sum of twenty thousand dollars, upon condition that the 
plaintiff in error, Geo. W. Pile, shall prosecute his writ of error to 
effect, and if he fail to make his plea good shall assume all damages 
and costs. 

Witness our hands and seals this 27th March, 1883. 

WM. M. HALL.  [seat. 
GEO. F. BAER. — [sear. 
C. LONG, [SEAL. 
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Taken and acknowledged as to W. M. Hall, before me, this 27 
March, 1888. 
[seAL.] H. D. TATE, 
Prothonotary. 


45 As to Geo. F. Baer’s signature— 
[seaL.] T. O. YARINGTON, Jx., 
Notary Public. 
As to C. Long’s signature— 
[seaL.} JAMES KELSO, 
Notary Public. 


Indorsed: No. 2 May term, 1882. R. S. Hardesty vs. Geo. W. 
Pile. In the cir. e’t of the U.S. Application for allowance of writ 
of errorand bond. Filed April 2nd, 1SS3, by lirection of the court. 
H. D. Gamble, clerk. April 17, 1883, the within bail in error ap- 
proved by the court. 


46 UNITED STATES OF AMERICA, 8 


The President of the United States to the honorable the judges of 
the United States circuit court for the western district of Penn- 
sylvania, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit — before vou, 
betweeen Richard 8. Hardesty, a citizen of the State of Maryl: and, 
plaintiff, and George W. Pile, a citizen of Reward a manifest 
error hath happened, to the great damage of the said defendant, as by 
his complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, dis tinctly and openly, you send the 
record wd procee dings afore said, with all thin; gs concerning the same, 
to the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington, D. C.,on the 2nd Monday of 
October. next, in the said Supreme Court to be then and there hel 1, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court mi: iV cause further .to be done the ‘rein to correct this “ut 
error what of right and according to the laws and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of = Su- 
preme Court of the United States, this 17th day of April, A. D. 
L883. 

H. D. GAMBLE, 
CV’k U.S. C’t C't. 
Allowed by— 
M. W. ACHESON. 


| Endorsed :] Writ of error. Filed April 17, 15583. 
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46} Bill of Exceptions. 


In the United States Cireuit Court for the Western District of Pa. 
May Term, 1882. 


R. S. HARDESTY ) 
Us. -No. 2. 
Gro. W. Pite. } 


And now, to wit, Nov. 22, 1882, at the trial of this ease before the 
lHionorable M. W. Acheson, district judge, holding the circuit court, 
and a jury duly chosen and sworn, the court charged the jury, as 
matter of law (inter alia), as follows, to which the defendant, by his 
counsel, excepts and prays that.a bill of exceptions be sealed, to 
wit, as follows: 

Ist. The court charged the jury: 

“Something was said by counsel in the course of the argument to 
the jury about supposed irregularities connected with the organiza- 
tion of the new company, but with such irregularities, if any existed, 
we have nothing to do in this case. It must be conclusively as- 
sumed here that the proceedings were regular and the new corpora- 
tion legally created.” 3 

2nd. The court charged the jury: 

“The name adopted by the new company wes the same 

47 as that of the old company, viz., The Somerset and Mineral 

Point Railroad Co. But these companies, while bearing the 

same name, were distinct corporations. The sale of the railroad 

did not extinguish the old corporation; it did not merge in the 

new company. ‘The companies were two distinct coexistant bodies 
corporate.” 

ord. The court charged the jury: 

“The $50,000 mortgage of the old company, while continuing a 
lien upon the Rh. r’d itself, did not attach to or bind this newly-ac- 
quired rolling-stock.” 

4th. The court charged the jury: 

“Upon this branch of the case the def’t places great reliance upon 
certain minutes of the Co. upon which counsel have commented ; 
the action of the R. R. Co. and of Coffroth, Uhl, and Sanner in re- 
spect to the new company’s mortgage for $45,000 and bonds in- 
tended to be received thereby; a report of Gen’l Coffroth, as presi- 
dent of the company, to the stockholders, and several annual re- 
ports—four in number—made by the officers of the Co. to the auditor 
general; and it is strenuously insisted by the def’t’s counsel that the 

acts of the Co. and of Coffroth, Uhl, & Sanner, and the 
48 statements made in the documents referred to, are inconsistent 

with the pIff’s theory as to the ownership of the rolling-stock 
and contradictory of the testimony of Messrs. Coffroth, Uhl, and 
Sanner. <All this, however, is denied by the pl’ff’s counsel. The 
counsel on both sides have discussed the evidence at great length, 
and you have the benefit of their respective views. I content my- 
self, therefore, with referring to it in the general way in which I 
have spoken of it.” 
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5th. The court charged the jury: 

“ Whatever rights these individuals had in this rolling-stock passed 
by the paper of Nov. 20, 1878, to the pI’t ff.” 

6th. ‘The court charged the jury in answer to def’t’s first point, 
which point is as follows: 

That as the sh’ff levied on and sold the right, title, interest, claim, 
and demand of the railroad Co. in the railroad and its property, in- 
cluding the rolling-stock, if the jury believe that the use and posses- 
sion of the rolling-stock and the operations of the road were not 
interfered with, the mere locking of the cars to prevent their re- 
moval from his bailiwick, after the locomotive has been so removed 

(an injunction having issued to prevent their removal), did 
49 not constitute him a trespasser. 
The answer to which was as follows: 

“ This point is refused.” 

7th. The court charged the jury in answer to def’t’s 2nd point, 
which point is as follows: 

That the agreement of Sth Jan., 1879, under which the possession 
of this rolling-stock was decreed by the court to be delivered to the 
purchaser at sheriff sale, estops the plff from suing the sheriff in 
trespass vi et armis. 

The answer to which is as follows: 

“This point is refused.’ 

Sth. The court charged the jury in answer to def’t’s 3rd_ point, 
which point is as follows: 

That if the jury believe that Hardesty did not take possession of 
the rolling-stock and had no possession at the time of sale, and that 
he did not have the appraisement made to fix the price and never 
credited Coffroth, Uhl, and Sanner with anything on account of 
this transfer, and has since taken judgment against them without 
any credit, then the pl'tff had no such right of possession at the 
time of sale as will enable him to maintain this action. 

The answer to which was: 
OU “This point is refused. The jury will determine from all 
the evidence in the ease whether the pl't’ff had the right of 
immediate possession of the rolling-stock in question.” 

%h. The court charged the jury in answer to def't’s 5- point, which 
point is as follows: 

If the jury believe from the evidence that the rolling-stock in con- 
troversy was purchased to be used on the line of the S. & M. P’t R. 
R., and that the possession of the same was delivered to the com- 
pany upon an agreement that the same should become the property 
of the Co. and be transferred to it as soon as the bonds of the said 
Co. should have been sold and the money realized thereupon ; that 
this was not a bailment, but a conditional sale, and that any agree- 
ment that the title should remain in Coffroth, Uhl, and Sanner until 
the sale of said bonds was void against creditors, and the pl’t’ff can- 
not recover on this action. 

The answer to which was as follows: 

If the rolling-stock was purchased by the Co. or by Coffroth, Uhl, 
and Sanner for the Co., and the transaction was simply as stated in 
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this point, then it was a conditional sale and not a bailment, and 

with this explanation and qualification this point is affirmed. 
51 But if the rolling-stock was purchased by Coffroth, Uhl, and 

Sanner as individuals and for themselves, and they gave their 
personal obligations for the price and subsequently delivered the 
rolling-stock to the company upon the terms testified to by them, 
the transaction was not a conditional sale, but a bailment, and the 
right of property remained in Coffroth, Uhl, and Sanner. 

10th. The court charged the jury in answer to def’t’s 6tn point, 
which point is as follows: 

If the jury believe from the evidence that the rolling-stock was 
put upon the line of the S. and M. P. R’d Co. and marked with the 
name of said Co., and was in its possession and use at the time of 
the levy, and that the sheriff did not know that the same belonged 
to Hardesty and that he had any claim thereto, an action of tres- 
pass will not lie against him, even though he took possession of the 
same, for any act which he may have committed before notice of 
such claim; and if they find from the evidence that notice was not 
given to the sheriff until the day of the sale, and that thereafter the 
defendant merely sold the interest of the defendant in the rolling- 

stock, that then plaintiff cannot recover in this action. 
O2 The answer to which was as follows: 
“This point is refused.” 

llth. The court charged the jury in answer to def’t’s 7th point, 
which point is as follows: 

If the jury believe from the evidence that the rolling-stock in con- 
troversy was delivered to the S. and M. P. R’d Co. upon an agree- 
ment that they should have the use and possession of the same, 
paying thereupon the interest on the purchase-money and all ex- 
penses incurred for repairs thereon, and that after the assignment 
to the pl’'t’lf in this case he did not take possession of the same, but, 
on the contrary, instructed his agent to permit to the Co. to have the 
use and possession thereof as long as he considered it safe, and that 
the acts of the defendant complained of in this case were committed 
before any termination of such arrangement, and while the rolling- 
stock was still in the use and possession of the Co., that then there 
an be no recovery in this case. 

The answer to which is as follows: 

“This point is affirmed if the jury find that it sets forth the whole 
arrangement under which the rolling-stock was delivered to the 
railroad Co., but if the jury find that Coffroth, Uhl, and Sanner re- 

served the right to take possession of it at any time they saw 
53 proper, there may be a recovery in this action.” 
12th. The court charged the jury in answer to def’t’s 8th 
point, which point is as follows: 

That if the jury believe the defendant never took possession of the 
locomotive and gondolas and that the locomotive was not in his 
bailiwick at the time of sale of the road and its property, and that 
he merely sol! the interest of the defendant Co. and did not deliver 
possession to the purchaser, the plaintiff cannot recover damages for 
them. 
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The answer to which was as follows: 

“This noint is refused.” 

13th. The court charged the jury in answer to def’t’s ninth point, 
which point is as follows: 

That if the jury believe that the rolling-stock was purchased by 
Coffroth, Uhl, and Sanner on their individual responsibility, but 
surrendered the possession to the Co., and the Co. used the property 
on its road with the marks of the Co.’s ownership on them, and the 
money of the corporation was used to pay the rolling-stock or part 
of it, and that Sanner, Uhl, and Coffroth so reported under oath to 
the State authorities, and further reported the rolling-stock as be- 
longing to the Co., then the transfer of Cuffroth and Uhl to Hardesty 
passed no title. 

The answer to which was as follows : 
54 If the jury believe from the evidence that Coffroth, Uhl, and 
Sanner, as individuals, purchased the rolling-stock for them- 
selves and gave their personal obligations for the price and deliv- 
ered the rolling-stock to the railroad Co. to be used on the road, the 
other facts in this point are not inconsistent with Coffroth, Uhl, and 
Sanner’s ownership of the rolling-stock. 

14th. The court charged the jury in answer to def’t’s 10th point, 
which point is as follows : 

If the jury believe the Co. issued a second mortgage, which was 
to bea lien on the rolling-stock acquired by the Co., and issued 
the bonds under the mortgage, and that $24,000 of these bonds were 
to be used to pay the indebtedness of Coffroth, Sanner, & Uhl had 
incurred in the purchase of the rolling-stock, and thereafter Cof- 
froth, Sanner, & Uhl took these bonds and used them, then the bonds 
became ‘a debt of the Co. and extinguished the claim of Coffroth, 
Uhl, and Sanner, and the plaintiff acquired no such title by the 
transfer of 20 Nov., 1878, as enabled him to maintain this suit, and 
the verdict must be for defendant. 

The answer to which was as follows: 

“This point is.refused.” 

'15th. The court erred in affirming the pl’t’ff’s first point, 
5D which peint reads as follows: 

That if the jury find from all the evidence that Coffroth, 
Uhl, and Sanner purchased the rolling-stock in controversy indi- 
vidually, gave their personal obligations or promissory notes for the 
price, and that in pursuance thereof the property was delivered to 
them, then the title and actual possession of the said rolling-stock 
rested on them as individuals and not in the Somerset and Mineral 
Point Railroad Company. 

The answer of the court to which point was: 

“This. point is affirmed.” 

16th. The court erred in affirming the pl’t’ffl’s 2nd point,which point 
was as follows: 

That if the jury further find that Coffroth, Uhl, and Sanner al- 
lowed or permitted the Somerset and Mineral Point Railroad Com- 
pany to take the rolling-stock in controversy on their road for a 
certain compensation in the way of rent, and that they reserved the 
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right to take possession of it at any time they saw proper, that they 
did not thereby make the property hable to the debts of the old Co. 
secured by the Ist mortgage. 

The answer to which was: 

“This point is affirmed.” 

17th. The court erred in affirming the pl’t'ff’s 4th point, 
56 which point is as follows: 

That if the jury further find from the evidence that the 
locomotive and cars described in the sheriff’s levy are the same prop- 
erty now in controversy, then and in that event the return of the 
sheriff endorsed on the writ is conclusive evidence that he took pos- 
session and control of the property so levied upon Dee. 16, 1878. 

To which point the court answered : 

“The return is conclusive evidence against the def’t that he seized 
the engine and cars mentioned in the levy. 

18th. The court erred in affirming the 5:h point of plaintiff, which 
point is as follows : 

That if the jury further find that Hardesty, the pl’ff, was the bona 
fide owner of the property on the 16th Dec., 1878, at the time of the 
levy mentioned in the 4th point, and then had the right to take im- 
mediate possession, the levy made by the def’t was a trespass, and 
the plaintiff is entitled to sustain this action. 

To which the court answered : 

“This point is affirmed.” 

19th. The court erred in affirming the 6th point of the 
57 pl’t’ff, which point is as follows: 7 

That if the jury find that the engine was taken away by 
direction of the Ist Nat’l B’k of Connellsville, the assignee of Bailey 
& Co.’s alleged right under the agreement of Noy. 8, 1877 f between 
Coffroth, Uhl, and Sanner and Bailey & Co., after it was in custody 
of the sheriff by virtue of his levy, it was an unlawful act, and the 
said bank took nothing by virtue of said wrongful act under their 
alleged right by virtue of the aforesaid agreement of Noy. Sth, 1878. 

The answer to which point was as follows: 

“'This point is affirmed.” 

20th. The court erred in affirming the pl’t’ff’s 7- point, which 
point is as follows: 

That the depositing with Hardesty of a portion, to wit, $10,000, of 
the 2nd-mortgage bonds set apart for the use of the new company 
in the manner testified to by the plaintiffs and his witnesses, as col- 
lateral security for the individual debt of Coffroth, Uhl, and San- 
ner, was not such a sale of them as was contemplated by the resolu- 
tions of the board of directors in pursuance of which they were 

issued, and this act did not transfer the ownership of the 
58 property in dispute from Coffroth, Uhl, and Sanner to the 
Somerset and Mineral Point R. R’d Co. 
The answer to which point is as follows : 
“This point is affirmed.” 


And the defendant’s counsel excepts to the several matters of law 
in the charge and opinion of the said court as above set forth and 


GEORGE W. PILE VS. RICHARD 8S. HARDESTY. 25 
prays that a bill of exceptions thereto may be sealed and allowed 


by the court. 
W. M. HALL, 
Att'y for Def’t, Geo. W. Pile. 


And thereupon the foregoing prayer of the defendant’s counsel is 
allowed and this bill of exceptions as prayed for is sealed. 
| M. W. ACHESON. 


Indorsed: No. 2. May term, 1882. In U.S. cir. c’t for west. dist. 
of Pa. KR. S. Hardesty vs. Geo. W. Pile. Bill of exceptions to the 
charge and opinion of the court. Signed, sealed, and filed August 


1, 1882 


59 In the Cireuit Court of the United States for the Western 
District of Pennsylvania. May Term, 1882. 


RicHaArRD HARDESTY 
v's. No. 2. 
GEORGE W. PILE. 


WEsTERN DistrRIcT OF PENNSYLVANIA, 88: 

I, H. D. Gamble, clerk of the circuit court of the United States for 
the said district, do hereby certify that the annexed and foregoing 
pages contain a true copy of the record and proceedings in the 
ubove-entitled case so full and entire as the same remains of record 
and on file in my office. 

In testimony whereof I have hereunto signed my name and 
affixed the seal of the said court, at Pittsburgh, this 29th day of 
August, A. D. 1883. 

[Seal of the U.S. Circuit Court, W. D. Penn.] 
H. D. GAMBLE, Clerk. 


WesterN District OF PENNSYLVANIA, 88: 

I, M. W. Acheson, district judge, presiding in the United States 
circuit, court for said district, do hereby certify that H. D. Gamble, 
above named, was, at the time of making the above certificate, and 
is now, clerk of the said court, and that the said certificate made by 


him is in due form of law. | 
M. W. ACHESON, 
Dist. Judge, Presiding as U. S. Circuit Judge. 
Pittsburgh, August 29th, 1888. 
60 UniTeED STATES OF AMERICA, _ .. 
Western District of Pennsylvania, § 
To Richard S. Hardesty, a citizen of the State of Maryland, Greet- 
ing: 
You are hereby cited and admonished to be and appear at a Su- 
preme. Court of the United States, to be holden at Washington, D.C., 
4—195 
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on the 2d Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the United States circuit court, wherein George 
W. Pile, a citizen of the State of Pennsylvania, [is] plaintiff in error, 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in the 
said writ of error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness my hand this seventeenth day of April, A. D. 1883. 

M. W. ACHESON, 
Judge of U. S. Circuit Court. 


Served upon H. W. Weir, Esq., attorney for R.S. Hardesty, de- 
fendant in error, this 5th day of June, A. D. 1883, by exhibiting to 
him this writ, and making known to him the contents thereof, and 
delivering to him a true and correct copy thereof in the city of Pitts- 


burgh, Pa. 
JAS. G. BELL. 


Sworn «& subscribed before me this 5th day of June, 1883. 
H. D. GAMBLE, 
CVk U.S. C’t Ct. 


[Endorsed:] No. 2. May T., 1882. Citation. 


Endorsed on cover: No. 195. W. Penna. C. C. U.S. George W: 
Pile, plaintiff in error, vs. Richard 8. Hardesty. Filed 29th Octo- 
ber, 1883. 
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No. 195 October Term, 18886. 


GEORGE W. PILE, Plaintiff in Error, 


Vs 


RICHARD 8. HARDESTY, Defendant in Error. 


G. A. ENDLICH, 
Attorney for Plaintiff in Error. 
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upreme Gourt of the United States, 


No. 198 October Term, 1886. 


GEORGE W. PILE, Plaintiff in Error, 
RICHARD S. HARDESTY, Defendant in Error. 


1L—STATEMENT OF THE CASE. 

The complex nature of the transactions and occurrences, of 
which this case is the outgrowth, requires a somewhat detailed 
statement in order to present intelligibly the questions involved. 
The Somerset and Mineral Point Railroad Company was in- 
corporated by an act of the General Assembly of the State of 
Pennsylvania approved March 17, 1868. ‘The railroad to be 
construeted was one of about ten miles between the two points 
named, in Pennsylvania. The act gave the company power to 
borrow ‘money, not exceeding $750,000, to issue bonds therefor, 
and to secure the same by mortgage upon the whole or any part 
of its railroads, equipments, real estate, corporate privileges and 
franchises. The railroad was constructed, and on June 3, 1871, 
in pursuance of authority given by the board of directors of the 
company, a mortgage was executed securing bonds to the amount 
of $50,000. The mortgage was on “all the present and future 
to be acquired property of the said Somerset and Mineral Point 
Railroad Company, that is to say, their road made or to be made, 
including the right of way and the land occupied thereby, to- 
gether with the superstructure and tracks thereof, and all rails 
and other materials used therein or procured therefor, and all 
bridges, viaducts, culverts, fences, &ec., posts, grounds, and build- 
ings thereon, and all engines, tenders, cars, tools, machinery, ma- 
terials, contracts, and all its other real and personal property of 


9 
whatever kind, nature, or description, together with the tolls, 
rents, or income to be had or levied therefrom, and wherever .\'- 
uate, and whether the same be income resulting from leasing the 
said road for term of years or otherwise,” and the franchises 
thereof. A second mortgage was subsequently placed upon the 
road, and under proceedings duly had upon it, the road was on 
December 1, 1874, sold to Messrs. Coffroth, Uhl, and Sanner 
for $22,050, expressly subject to the first mortgage above re- 
ferred to. 

The act of Assembly 8 April, 1861, P. L. 259, §1, prevides 
that “whenever any railroad * * * of any corporation cre- 
ated under any law of this State, shall be sold and conveyed 
under and by virtue of any process or decree of any court of this 
State, or of the Circuit Court of the United States, the person or 
persons for“or on whose account such railroad * * * may 
be purchased, shall beand they are hereby constituted a body politic 
and corporate, and shall be vested with all the right, title, in- 
terest, property, possession, claim, and demand in law and equity, 
of, in, and to such railroad * * * with its appurtenances, 
and with all the rights, powers, immunities, privileges, and fran- 
chises of the corporation as whose the same may have been so 
sold, and which may have been granted to or conferred thereupon 
by any act or acts of Assembly whatsoever, in force at the time 
of such sale and conveyance, and subject to all the restrictions 
imposed upon such corporation by any such act or acts.’ *  * 
The act then proceeds to prescribe the mode of organization, cer- 
tification, ete., of the purchasers, the adoption of a corporate 
name and seal, determination of the amount of capital stock, ete. 

The act 17 February, 1867, P. L. 28, $1, extends the provi- 
sions of the act of 1861 to the cases of sales by trustees, &e., 
“under or by virtue of a power of sale, contained in any mort- 
gage or deed of trust, without any process or decree of court in 
the premises,” the same rights and privileges being extended to 
purchasers at such sales. 

Under these acts Cotfroth, Uhl, and Sanner, the purchasers of 
the S. & M. P. R. R., became and organized themselves as a cor- 
poration, adopting the name of the original company, to wit, 


— 


— 


The Somerset & Mineral Point Railroad Company, and operated 


the road. 


The first S. & M. P. R. R. Co. owned no rolling-stock. The 


cars, ete.,‘used upon the road were leased to the company by the 


Pennsylvania Railroad, 
After the organization of the second S. & M. P. R. R. Co., 
Coffroth, Uhl, and Sanner purchased an engine, a passenger car, 


a baggage car, two gondola cars, ete. They gave their individual 


notes for the same. ‘The engine and cars were, however, marked, 
the formef with the initials, the latter with the full name of the 


S. & M, P. 


R. R. Co. The rolling-stock was placed upon the 


road and used by the railroad company in the pursuit of its busi- 
ness. The date of the delivery of the engine to the company 


was March 
March 31, 


12, 1875, that of the remainder of the rolling-stock 
L875. 


On March 6, 1875, the following resolution was passed by the 
Board of ‘Directors of the S. & M. P. R. R. Co. at their Mareh: 
meeting, held at the company’s office in Somerset : 


! 
* PResoleed, That the President be and is hereby authorized and 


directed to issue 845,000 of coupon bonds of the company, pay- 
able on the first day of May, 1885, bearing interest from the 


first dav of May, 1875, at the rate of seven per centum per an- 
num, payable semi-annually on the first days of May and No- 


ve les r of ¢ 


ach year, on the delivery of the bonds and coupons 


thereto attached, at the office of the company at Somerset, Penn- 


svivania, and that the principal, at maturity, be made payable 


at the sane pl: we, 


“ Resolved, That the bonds be secured by a deed of trust or 
mortgage of and on the road, chattels, franchises, and property, 


acquired and to be acquired, of the said Somerset and Mineral 


Point Ratlroad Company, which said mortgage, though being a 
second mertgage on the road, franchises, ete., of said Somerset 


amd Mineral Point Railroad Company, shall and is hereby de- 
clared to be a first mortgage on and upon all the rolling-stock, 


equipments, &e,, purchased and put upon said railroad by the 
hew company since the sale on the 21st day of December, A.b. 


L874, to wit, 


. > 
engines, cars, gondolas, 


The mortgage authorized by this resolution, and containing 


a stipulation reciting that, though a second mortgage on the 


{ 


road, ete., it was a first mortgage on the rolling-stock, ete., “ pur- 
chased and put upon the said road by the said company since the 
sale of the road,” ete., “on the Ist day of December, 1874, to 
wit, the engines, coaches, ears, gondolas,” ete., was on March 13, 
1875, executed by Coffroth, as President, Uhl, as Secretary, and 
Sanner, as Treasurer of the company. 

The acquisition of the rolling-stock and the giving of this 
mortgage and issuing of these bonds are intimately associated to- 
gether, not only in point of time. 

The testimony is unconflicting that the construction of the en- 
gine, ete., was ordered, and the contracts therefor were made, by 
Coftroth, Uhl, and Sanner, and that thev gave their individual 
notes for the price agreed. Nor is there any dispute as to the 
marking and lettering on the engine and cars. 

The testimony as to how and under what circumstances the 
rolling-stock came into the possession of the company is as fol- 


lows, being all by witnesses of plaintiff below : 


(A. H. Coffroth on the stand :) 

Q. General Coffroth, was there any agreement at anv time 
made between you as a corporation and yourself as an individual 
about this rolling-stock ? and if so, where is the minute of that 
agreement which evidences the corporate act? 

A. I don’t know, Mr. Baer, as it ever was carried on the 
minutes. But it is so unfortunate the paper is lost which shows 
it, because it would sustain me all through—the written agree- 
ment at the time. I regret exceedingly that it was lost. 

Q. You say there was a written agreement ? 

A. There was. 

Q. But did you not tell us that the railroad company was no 
party to it? 

A. It was signed by Coffroth, Uhl, and Sanner. 

(). But the company, as a corporation, Was no party ? 

A. No. 

Q. [I am asking you for some agreement or arrangement made 
between vou and the company. Do you know of such? 

A. There was none, except what was verbally said at first : 
that we owned the rolling-stock as individuals, and that we per- 
mitted it to be used on the road, and all we asked was to pay 
the interest on the money in that and the repairs, and when we 
could sell $24,000 of bonds, then it was to be refunded, and we 


were to be repaid and the rolling-stock transferred to the com- 
pany. Now, that was all the agreement. 
Q. Among yourselves ? 

That was stated to the Board of Directors and to other 
persons. The officers and emplovees of the road were instructed 
to take good ‘care of it, that the property be plonged to us as indi- 
viduals whe 3 it was first put on. . 


(John H. t hl on the stand s) 

A. * * Mr. Coffroth and myself also made an agreement 
[the writing above mentioned] as to how we would hold this 
property, ' 


A. By that paper, Mr. Coffroth, Sanner, and myself were to 
hold this property as individual property, * * and put it 
upon the road * * for which the company was to pay a rea- 
sonable rent for the use of that rolling-stock upon said road, to 
wit, to keep the property in good repair, and pay the interest on 
the money for the money invested in this property. That was 
about the substance of it, * = * 


It was reserved therein, at the time, that we could take 
and use this property as our own, take it off the road and sell 
as we thought best. 


It thus appears that there was, with reference to this property, 
an agreement between Coffroth, Uhl, and Sanner, regulating 
their interests, inter se, in the property, and the disposition to be 
made of it ‘by them, and as between them and the corporation, 
a loose verbal unde standing that the latter was to have the use 
of it, unlimited as to time and unqualified by reservations, in 
consideration of the payment of rent equal to the interest on 
the purchase-money and repairs; that it was to make some pro- 
vision for reimbursing Coffroth, Uhl, and Sanner, and that there- 
upon the title to the rolling-stock was to be in the railroad com- 
pany. It is in the light of this understanding that the issuing 
of the bonds and execution of the mortgage authorized by the 
resolution of March 6, 1875, and the disposition made of these 
bonds, become important. 

(A. H. Coffroth on the stand s) 


(). After the execution of this morgage, did you issue the 
bonds to the amount of $45,000? 


6 


A. Yes, si 5; bonds to ) the amount of B4: 5,000 was issued, 


* 


A. * * * Mr. Sanner., Mr. Uhl, oa =" instead of 


taking all stock for the purchase-money what we had paid for 
the road (S22?.050), we took S7000° of bonds, S?24.000 were ex- . 


ecuted and put into the hands of the Treasurer for the purpose 
of selling, if we could sell, to sell them. Then we were to tr uns 
fer this rolling-stoe k and pay it out of the $24,000, : 


(J. H. Chl on the stands) 

(). What became of those bonds? 

A. Thev were issued, as [ told you a moment ago—S7000 of 
them delivered to myself, $7000 to Coffroth, and 87000 to Mr. 
Sanner. That re prese nted the money that we paid for the road 
when it was sold. Then there were $24,000 of bonds issued 
and put in the hands of the Treasurer, that when sold, if they 
could be sold at all, the money realized from them was to go 


tow: ards the pPavire nt ot the rolling-stoc lk. As SOMOTE cis the roll- 
ing-stock was paid we would tr: unsfer it for the money, 
K “ xk : 


Q. Were not those bonds elena to Mr. Sanner and 
didn’t he receipt for them, stating that the bonds when sold, 
the amount is to be applied to the indebtedness of Coffroth, San- 
ner, and Uhl for rolling-stock ? 

A. * * * | think that is correct. I think that is about 
the sum and substance of what [ have testified to before. We 
got that amonnt for that purpose, and whenever anything was 
realized on them, it was to go towards the payment of that in- 
vestment of this rolling-stock. When that was done, it was to 
be transferred to the company. 


(M. A. Sanner on the stand :) 

Q. What office did vou hold? 

A. I was Director. 

(). Any other office ? 

A. And Treasurer. 

(). Were vou present at a meeting of the Board of Directors 
on the Ist day of May, 1875, when it was resolved that —s 
of the bonds of the company be placed in the hands of M. 
Sanner, numbered from 1 to 240 inclusive, the proceeds to “a 
applied to rolling-stock, ete. ? 

A. I was. 


* * ve ak * * * 


( 


(Q). Mr. Sanner, didn’t you receive from the S. & M. P. R. 
R. Co. bonds of said company numbered from 1 to 240 inelu- 
sive, which, when sold, the amount is to be applied to the in- 
de Leone ss of Coffroth, Sanner, and Uhl? 

A. I did. 

QQ). Of the rolling-stock or any indebtness ? 

A. The rolling-stock on the road. 


( Peter [efit yon the stand :) 

(). Mr. Hefiley, were you present at the meeting when the 
mortgage bonds were ordered to be issued ? 

ey [ think I was, 

Q). Were vou present at a subsequent meeting when a resolu- 
tion was passed appropriating $24,000 of the bonds toward the 
payment of rolling-stock ? 

A. My recollection is that [ was there at the time that matter 
—that the: president (Coffroth) had the matter before the Board. 

a ; *K * * * 2k 1K 


Q). The understan ling was that this $24,000 was to be issued 
to the President, Th “asSurer, and Secretary, to be sold to pay 
them for the rolling-siock ; is that so? 

There was a certain amount, | don’t remember whether 
it was $21,000 or $24,000; I don’t remember, but then it was 
the amount of in: investme nt. 

(Q). Inthe rolling-stock ? 

A. Yes, sir. 

Q). Was there not * * * $24,000 for the purpose of re- 
imbursing them for the rolling-stock ? 

A. The $24,000 was to be used for that | cay The bonds 
were be issued and sold. If the bonds could be sold, it was to 
be applied to the payment of this rolling-stock. 

(). And then the rolling-stock was to go to the company ? 

A. Yes, sir; then the rolling-stock was to go to the company. 

Q). The company did issue the bonds? 

/ a presume they did, 


Thus the stock got into possession of the railroad company 
under the agreement above stated, and the company, in pursu- 
ance of it and for the purpose of perfecting its qualified title to 
the same, issued bonds to the amount of $24,000, which were 
placed in-the hands of Sanner, one of the original purchasers of 
the rolling-stock, and also Treasurer of the company. It was 
understood and agreed that these bonds were to be realized on, 


s 


and when realized on, were to pay Coffroth, Uhl, and Sanner for 
the stock and complete the company’s title. 

In the winter of 1875, Coffroth, Uhl, and Sanner made a loan 
of Mr. Hardesty, the defendant in error, and gave their bond 
for the amount ; but they also took the $24,000 of bonds depos- 
ited with the Treasurer and handed them over to Mr. Hardesty 


as security. 


(A. #4. Coffroth on the stand :) 

Q. Subsequently, on the Ist of December, 1875, a portion of 
these bonds were placed as collateral for the Hardesty bond ? 

A. Yes, sir; I believe so. 


(M. A. Sanner on the stand :) 

QQ. What security did you give for that bond that you gave 
Hardesty ? 

A. I don’t remember the amount. 

Q. Didn't you deposit some of those bonds, those $45,000 
bonds secured by this mortgage of the 13th of March, 1875? 

A. What for—security ? 

Q. Yes, sir. 

A. No; that is what I am going to tell. I can’t tell the 
amount or number of bonds ; but there was not sufficient of them 
there, and I gave $2000 of bonds of the first mortgage bonds of 


the old company. 
* he 


* * * * * * 


Q. You did give the other bonds too ? 
A. Yes, sir. 
* 2 ¥ * * * 

Q. Will you look at that (paper handed the witness, beirg 
the receipt given by Sanner, Treasurer, for the deposit of the 
$24,000 bonds), and state whether some of those bonds of the 
Ss. & M. P. R. R. Co. were not among those which you pledged 
with Mr. Hardesty ? | 

A. I think so. 

Q). Those were the bonds which you deposited with Hardesty ? 

A. I think so. (Subsequently qualified by “ some of them.’’) 


The bond given by Coffroth, Uhl, and Sanner to Hardesty 
contains the following: 


“Twenty-eight thousand dollars of the bonds of the Somer- 
set and Mineral Point Railroad Company are herewith deposited 
with this bond as collateral security for the same.” 


a) 


A letter from Hardesty to Kimmel & Son, Somerset, dated 
December 26, 1878, relative to the S. & M. P. R. R. contains 
the following: “ T hold second mortgage bonds, $26,000, as col- 
lateral for the three parties’ bond.’ 

This evidence, then, establishes (1) that the original indebted- 
ness of Coffroth, Uhl, and Sanner for the rolling-stock was dis- 
charged with money raised, in part at least, upon the security of 
obligations given by the company, and becoming and remaining 
an outstanding indebtedness of the same; (2) that by the act of 
Coffroth, Uhl, and Sanner the $24,000 bonds of the company 
deposited with the Treasurer, Sanner, for the purpose set forth 
in the resolution of May 1, 1875, or a part of the same, were 
withdrawn and applied for the benefit of Coffroth, Uhl, and 
Sanner in payment of their personal obligations for the rolling- 
stock. This was in December, 1875. 

During the next following vears the rolling-stock was used by 
the company. Various expenses for repairs, ete., were defrayed 
out of the company’s funds. The reports of the officers of the 
company to the stockholders, and the sworn reports of the Presi- 
dent anl Treasurer to the Auditor-General of the State of Penn- 
sylvania, referred to and mentioned the rolling-stock as part of 
the property of the railroad company, paid for out of its earnings. 

Thus in the annual report of A. K. Coffroth, President, to 
the stockholders of the S. & M. P. R. R. Co. for the vear end- 


ing December 31, 1875, it is said : 


“The rolling-stock on the road at the beginning of the vear, 
and which had been leased from the Pennsylvania Railroad 
Company, has been returned to its owner, and entirely new roll- 
ing-stock has heen purchased and put upon the road by your com- 
pany. The engines, cars, and gondolas are of the best quality, 
und were bought with a view to have the road well equipped. 

“During the year the road-bed has been greatly improved, 
new iron has been put down where needed, and the road has 
heen thoroughly ballasted. The road is now pronounced to be 
in good running order, and can be kept in this condition without 
much: further expense. It can now be truthfully said that you 
have a railway that will compare favorably not only with the best 
equipped branches in the State, but with the main lines.” * * * 
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“On the 6th day of March last, the Board of Directors 
adopted resolutions authorizing and directing the President to 
issue $45,000 of coupon bonds of’ the company, pavable on the 

Ist day of May, A.p. 1875, at the rate of 7 per cent. per annum, 
payable semi-annually on the Ist davs of May and November 
of each vear, the bonds to be secured by a mortgage of and ne 
the road, chattels, franchises, and property acquired and to be 
acquired by the company. The mortgage was duly executed 
and recorded, and bonds to the amount of $45,000 issued > and 
although a second mortgage on the road-bed, buildings, fran- 
chises, etc., tis a first mortgage upon all the rolling-stock and 
equipinents purchased and put on the road by the COMLPCHY. 
These bonds are held by the President, Treasurer, and Secre- 
tary of the company. All the interest due on the bonds was 
paid at the time when due and payable. 

“The road is entirely. free fr om } froating A bt, its only inde Ated- 
ness being its funded de bt.” : 


The report made to the Auditor-General for the same year is 


as follows: 


STATE OF PENNSYLVANIA, }) _. 
Somerset County, — 

Personally appeared A. H. Coffroth, President, and M. A. Sanner, Treasurer, 
of the Somerset and Mineral Point Railroad Company, and in due form of 
law made oath, that the statements in the within report, for the financial year 
ending December 31, 1875, are true to the best of their knowledge and belief. 

(Signed ) A. H. Corrrotu, President. 
M. A. SANNER, Treasurer. 


Sworn and subscribed before me this 16th day of February, 1876. 
A. J. CotBorn, Notary Public. 


SrocK AND Dept. 
% * * x % *% * 
ee ee OD BIN CINE, ccocntensnrcceseenssbcrsonrsiocineietnacnncannll $50,000 00 
The amount now of funded debt (classified and date of maturity) 
as follows: 


Ist mortgage bonds (date of maturity July 1, 1901)...... $50,000 00 
2d mortgage bonds (date of maturity May 1, 1885)...... 45,000 00 
3d mortgage bonds: None. $95,000 00 
Floating debt as per last report, and the amount now of floating debt None. 


Rate per cent. per annum of interest on funded debt: Ist and 2d 


I Bi icctacieratatints scttntniniinnineasinsmanaveccenccemmagnnenein 7 per cent. 
* * * * * x * 
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Cost oF RoAp AND EquIpPpMENT. 


: By last report. By present report. 
Cmte s. 00s nssncnnnnnnnsensamianennendonn seadnene Not reported. $172,140 00 


IG ccevevccce sccccencccsantineiunmnuianeiabnnns ” - 16,900 00 
,. F See oer san Ter RS Se ee cee $189,040 00 
CHARACTERISTICS OF ROAD. 

* * * * ~ % * 
Pimenibar of emetine Deis GE Ci iccccivnisineccnsnnscnste ccndsccssaetuvent aided 
Number of engines.................... vepeunine iednasaaeiaines eensenteh eccooneummannins a 
Number of first-class passenger cars (average cost of each, $3200),..... eee a 
Number of second-class passenger cars (average cost of each, $800)»........... 1 
Number of baggage, mail, and express cars (average cost of each, $800)...... 1 


Number of freight cars: house cars, none; trucks (average cost of each, $450) 2 
Number of coal, ore, and stone cars (average cost of each, $450)............... 2 
ME > * * ¥* * * 


EXPENSES, 


Maintaining the road or real estate of the corporation: 
Repairs or maintenance of way, including buildings................... .. $1618 75 


Repairs of machinery : 


Repairs of engines and tenders.................. seuininaeniadesenenennenaaestt $50 00 
Repairs of passenger and baggage Cars..............ccccecsccesereeereeserees 120 00 
Repairs of freight cars, repairs of tools and machinery in shops, in- 

cidental expenses, including oil, fuel, clerks, watchmen, &c...... ven None. 

OEE ccscscnsnsions Stintinbdiinenniel socsuiibelinsaupsensdecceunstannieitl .. $170 00 

Operating the road: 

Clhce expenses, stathemery, Bi..cccccceseseseccopsescoesesserccesccccscscsonses $143 78 
Aa GE Gi iciecsenn teens a citi tiiias an neeaeal None. 
Labor—loading and unloading freight, porters, watchmen, and switch- 

RNB ncccnnecensestaneiecenene satnessuaonnsendsndihsansnenenece wadencnensbanenes 330 00 
Conductors, baggage-masters, and brakemen.................eceesceeees — CC 
PRSERGEED CH BOON iccocrsncccecnntenscotencnnenianions sanenennpeaen panini « 1110 2 
Fuel and cost of preparing for use..........0..ccccccceceesereceeetenerencneees 473 85 
Oil and waste for engines and tenders, passenger, baggage, and 

PEGE GRUB. .c.00c ccccennndtendacnteccstacuccoenenbsednerenanuaonnecoenseoneeane sees 80 00 

ONE ccccsevesscecesenemeneniaensanomens pusnguennionenesnnant .. $2962 88 


Receipts on construction and equipment account during the year: 
From steckholders and sale of bonds................ pueasien eopenes sbeccees .. Nothing. 
From other sources: From earnings of road and applied to equip- 

ping the road with rolling-stock............cccceccceceeeeeeeeenees pececenoes $4400 81 
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RECEIPTS. 
[ January, 1875, to December, 1875, inclusive. | 
Passengers. Freight. Mail and Express. Total. 


$6666 35 $4779 61 $1225 98 $12,671 94 


SuMMARY OF PAYMENTS. 


POP COMSITUCHIER GRE CHUIPERERE.....05...ccccrrccevoccccepecoscocscoccsesesssess $4400 81 

For maintaining the road, &c.—repairs of machinery and operating 
eR ieincicnties scnsdneniensscuninishiasntninnseniannnensninkeccouiien want 751 63 
Pe i ric csecescccsercncéccdsccnenbineten sdvcks wentnnccesennnecceseneenconeneghn 3519 50 
i chitecsnnedenssnnninsindnnties panied \iipnenind sinciscns aint enn ».. 12,671 94 


Similar reports were made from year to year, consisting 
largely of re-statements concerning funded and floating debts, 
property, interest payments, rolling-stock, ete. The summary 


of earnings and expenses, taken from these reports, is as follows: 


Gross Earnings. Ix penses. Net Earnings. 
eT $12,691 94 $4,751 63 $7,920 31 
Se niniiaiieanniadinael 11,169 76 4,362 56 6,807 20 
RTT co 9,327 25 5,046 10 4,281 15 
Satirical sd emiindirahiaaiiacttiaeas eaai $18,008 66 


The item, contained in reports after that for 1875, under Suim- 
mary of Payments, “ For miscellaneous and surplus fund,” is 
answered ; “All paid to equip the road on rolling-stock bought 
last year” ior, ™ in IST5S’”’), 

The state of affairs shown by these reports was, however, on 
the trial below, denied by the persons who made and swore to 
them. It was asserted that there never were any net earnings, 
any surplus fund, any moneys in the company’s hands to pay 
for the equipment: that the road never paid anything beyond 
expenses, Including repairs to the rolling-stock, and interest on the 
sums borrowed by Coffroth, Sanner, and Uhl to pay for the 
same. The exact amount of these expenditures, or of the receipts 
of the road, does not appear from the testimony. The treasurer 
testified that he kept, as such, no accounts. As to the nature and 
extent of the repairs, the following appears from the testimony 
of witnesses of plaintiff below : 


ga -_ oe ~—- 


ae 
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(Kimanuel Hass, machinist, on the stand, after stating that he 
knew this engine and rolling-stock :) 

QQ). What was it worth at the time it was built, in vour judg- 
ment.? 

A. Well, the engine was worth at least a thousand dollars 
more in 1878 than when it was first built, from the repairs and 
in. prevements that were put on it. 


(Jécoh Neff, CarpH pnler and fire wan of thr choi on the stand s) 

Q). Will vou state what condition as to repair the passenger 
ear and the baggage car and the gondolas were in (in November, 
IN7S8)? 

A. The passenger car was ina good condition, a better condi- 
tion when it was sold (1878) than before it came there, when new. 

(). How was the baggage car? 

A. The baggage car was poorly constructed when they bought 
it; but after it was wrecked and rebuilt, then it was in better 
condition than it was when it first came there. 


The bond given by Coffroth, Uhl, and Sanner to Hardesty fell 
due on December 21, 1877. What occurred then appears from 


the testimony of Coftfroth. 


(4. Ei. Coffroth on the stand :) 

QQ. General, vou spoke of a visit vou made in 1877 to Balti- 
more in company with Mr. Uhl to arrange with Mr. Hardesty 
for the extension of the time of payment of the bond: ean you 
fix the date of that visit? 

A. About the 10th day of December. 

Q. 1877? 

A. Yes, sir: a short time before the bond was due, ten or 
twelve days. 

Q. At that time, vou say, vou told him vou were ready and 
willing to transfer the rolling-stock to him as additional security, 
and that he could take possession of it at any time, either take 
it off the road or lease it to the company * 

A, I did, sir, any time he became alarmed. 


What Mr. Hardesty’s answer to these propositions was, does 
not appear in the notes of testimony. Certain it is, however, 
that no transfer of the stock was at that time attempted by Cof- 
froth, Uhl, and Sanner, nor were they then pushed upon their 
bond. A year elapsed before any further transactions occurred 
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between those gentlemen. On August 23, 1878, suit was brought 
on coupons of the first mortgage, subject to which Coffroth, Uhl, 
and Sanner had bought the road and organized the new com- 
pany. Judgment was obtained in that suit against the S. & M. P. 
R. R. Co., for default of an affidavit of defense, on September 
30, 1878. On October 1, following, an affiday.t of defense and 
petition by J. H. Uhl, Seeretary of the S. & M. PL. R. R. Co., 
was filed, asking to have the judgment opened. On November 
21, 1878, this application was rejected by the Court. On No- 
vember 25 execution was issued on the judgment of September 30. 

Of the levy made under this execution, the following’ return 


was made by the Sheriff: 


“ By virtue of the within writ [ went to the respective offices 
and demanded payment = * Payment thereof has 
not been made. And I have, therefore, by virtue of the same 
written writ, levied upon the right, title, interest, and claim of 
the S. & M. P. R. R. Co. of, in, and to the Somerset and Min- 
eral Point Railroad in Somerset Co., Pa., and upon all property, 
real, personal, and mixed, including locomotives, cars, hand-cars, 
tools, engine houses, depot, water-station, siding and switches 
now In the regular use of said railroad company in the conduct- 
ing of its business as a carrier, and the rights, franchises, privi- 
leges, and rights of way of said company, incident, appurtenant, 
or in anywise appertaining or connected therewith, December 16, 
1878.” 


The testimony concerning the character of the levy is as fol- 


lows: 


(George W. Pile, the Sheriff and defendant below, on the stand 3) 


Q). I wish you would state whether at the time of the levy 
you took the property into possession at all. 


| ® I did not, 


~ «ls «L- 
- «ls ets a “> 


QQ. On the 16th day of December you made a levy—paper 
levy—simply putting down that you levied upon the interest of 
the defendant and all the rolling-stock ? 

A. Yes, sir. 

Q). You didn’t interfere with the running of the road in any 

, ~~) : 
way ° 
A, No, sir, 
* 


** * + * * * 


= 
Ld 


( Cross-eramined 3) 

Q). Now, do vou pretend to say that vou don’t know whether 
vou levied upon this rolling-stock or not ? 

A. There was a levy made upon the road and all the right, 
_ title, interest, and claim of the S. & M. P. R. R. Co. 


Hix testimony before had been, inter alia, as follows : 


Q). You knew that they (engine, ears, &e.) were claimed by 
Mr. Hardesty ? 

A. Not at the time. 

Q). You took a bond, didn’t vou, to indemnify vou? 

A, I «lid, 

(2. Who gave vou the bond ? 


Ai rWim. M. Hall, Christian Long, and George F. Baer. ] 


On November 22, 1878, at the instance of holders of first 
mortgage bonds of he S. & M. P. R. R. Co., upen a bill in the 
nature of guia time, an injunction had been granted against cer- 

. tain agcnts of the Connellsville National Bank, which claimed a 
right to the engineg restraining them from removing the same. 
Some time between§ December 25, 1878, and January 1, 1879, 
in defiance of this igjunction, the engine was removed by these 
persons.  Proceedi§gs in attachment were promptly begun 
against them, and toPguard against similar accidents to the rest of 
the rolling-stock, t'g Sheriff, in whose hands the process was, 


locked the wheels o: the curs, 


( Greorge HW’. Pile, heriff, Oil the stand s) 

Q). That injunctio§® was in your hands and served by you ? 

A. Yes, sir. 

Q). Now, then, sigbsequent to the service of that injunction, 
Mr. Pile, the locomé@tive was taken away ? 

> | A. Yes, <I. 

Q). [ wish to knojy from vou whether vou didn’t lock these 
two cars to prevent ghem (from) being taken away the same way 
that the locomotive Jas taken away, in obedience to the injune- 
tion. (4 jected to. 


— 


A. 1 did. 
(). It was, then, hinder this injunction that you locked the 
cars ? 
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A. Yes, sir. 

Q). Did vou lock these two cars that you speak of after the 
locomotive was taken away ? 

A. Yes, sir. 

(Q). What was your purpose in locking them? (Objected to.) 

Q. IT wish vou would state if it was to prevent them from 
being taken away. 

A. Certainly. 

Q. State whether you ever interfered with the running of the 
cars or this engine upon the road until after the locomotive was 
taken away. 

A. I never did. 


* 


Q. What vou did with reference to the cars in the way of 


locking was done before the engine was taken away or after? 

A. Afterwards. 

Q. For what purpose did vou lock the cars? 

\. To prevent them from being taken away. 

x + x * 4 * * 

(Q). These gondolas that have been spoken of—did you ever 
touch them ? 

A. To the best of my knowledge I never did. 


The sale under the levy of December 16, 1878, was fixed for 
January 2, 1879, about. | o'clock P.M. On that day, probably 
at the time of the sale, the following notice was served upon the 
Sherif : 


“ To (reorge W. Pile, Sheriff of Sonerset County $ 

“You are hereby notified not to sell the following rolling- 
stock on the Somerset and Mineral Point Railroad, to wit, one 
passenger car, one passenger and baggage car combined, two 
vondolas, and one engine marked “ A,” as Tam the owner of the 
said passenger car, passenger and baggage car, the two gondolas 
(and the engine, subject to the payment of $1500 due W. Kk. 
Baily & Co, or their assigns). 

“January 2, 1879. Richarp S. HArpEsty, 

“ By his attorneys, W. TH. Ruppel and Val. Hay.” 


The sale took place at the court-house in Somerset, some dis- 
tance from the railroad and out of sight of the rolling-stock. 
The engine, admittedly, was out of the county. The following 


return was made of it by the Sheriff: 


—s 
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“ January 2, 1879 aT the right, title, interest, and claim of 
the Somerset and Min ‘ral Point Railroad Company, of, in, and 
to the Somerset and Mineral oe Railroad, in Somerset ( ‘ounty, 
and State of [| i ania, and all property, real, personal, ond 
mixed, including omotive, cars, hand-cars, tools, engine- 
houses, depot, me ation, siding, and switches as held by the 
said Somerset and Mieral Point Railroad Company, in the con- 
ducting of its busines§ as a carrier, and all the rights, franchises, 
privileges, be f way of said company, incident and ap- 
purtenant or in anyWise appertaining or connected therewith, 
sold to Christian Long: for the sum of twenty dollars, of which 
$18.25 was applied to costs. Sheriff for all costs but attorney 
fee,” | 


The evidence concprning the sale and its incidents is as fol- 


lows: 


4 
( Valentine Ilay, ka:., on the stand 3) 
Q). Will vou state, s.r, whether vou gave this defendant, Mr. 
Pile, any notice as off 1e ownership of this property ? 
A. I did. 
(). Was it in wietiPys? 
A. It was. 
(). How did you sfrve it upon him ? 
A. By a copy, an reading it before the sale. 
(). State whether } had taken possession of the property. 
A. Whether he hid? 
(). Yes, sir. 
A. I understand sf; ves, sir. 
(2. Were you presfnt at the sale? 
A. I was present <* the sale. 
(). Did he sell it f 
A. He did. 


( Cross-exramined 3) ? 
(). Where was the"sale held ? 
It was held at te court-house. 
(). He didn’t havefthe locomotive and the cars there? 


A. No, they were Bot there. 
* * * he * t + 


Q. Mr. Hay, the frailroad property—the whole equipment 
and all—was put up py the Sheriff as an entirety ? 
A. I think that is the way it was done. 

(). And sold in thgt way ? 
A. I think it was old just as it was advertised. 
* * 


>K * » * * 
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Q. You do remember it was sold as an entirety ? 

A. Yes, sir, I do. 

Q. That it was the right, title, interest, claim, and demand ? 

A. That is my general recollection. 

Q. Now, you say, you understood—do you know that the 
Sheriff h: id possession of the property, of your own knowledge? 

A. Not from my own know ledge, only from hearsay, except 
I saw from the handbills. 

Q. Mr. Hay, try and remember, wasn’t the sale in the court- 
room ? 

A. Do you mean the court-room aboye—upstairs ? 

Q. Upstairs. | 

A. I couldn’t tell. 


( George We Pile, Sheriff, On the stand 3) 

Q. Where was that sale held? 

A. It was held in Somerset, in the court-room. 

@. In the court-room ? 

A. Yes, sir. 

Q. At the time you hela this sale, you don’t know whether 
the engine was brought back or not ; where were the cars? 

A. The cars were standing on the track close to Mineral 
Point. 

Q. How close is Mineral Point to Somerset ? 


A. About nine miles, 
a ~~ * * * * 


Q. When lid you unlock the cars ? 

A. I couldn’t state the exact time, but immediate ‘ly after the 
sale; it might have been the same day, likely next d: ay, and may 
not until Monday, as the sale was on $ Saturday ; - I couldn't tell 
the exact time. 


After the sale, various exceptions were filed to it in behalf of 
the S. & M. P. R. R. Co., defendant, and the Court was asked 
to set it aside, 

In the meanwhile, proceedings had been taken under the first 
mortgage to seil the road. The trustee named in it, Mr. M. A, 
Sanner, had been discharged and taken an appeal from the order 
discharging him. Mr. Isaac Kauffman had been named as Trus- 
tee in his place, and, under the power of sale contained in the mort- 
gage, he, on January 2, 1879, at 2 p.m., sold the S.& M. P. R. R. 
to Christian Long for $6000. 


—_ 
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The condition of affpirs, then, immediately before January 8, 
1879, was this: 

1. The right, title, gnd interest of the S. & M. P. R. R. Co. 
to the road and rollingtstock had been sold by the Sheriff. The 
validity of this sale w:k in litigation. 

2. The road and tle property upon it had been sold by the 
Trustee under the first mortgage. This sale remained uncon- 
firmed, 

3. The authority of the Trustee and the validity of his ap- 
pointment were questi fred, and an appeal involving the same was 
pending. 

4. The title tothe er'tire rolling-stock was claimed by Hardesty 
on one. side and by thé purchaser at the two sales on the other. 

5. The principal item in said stock, the engine, was beyond 
the reach of either party, run off by the Connellsville Bank, in 
defiance of an injun tion under a claim of title adverse to both 
of the other parties, 

6. An attachment = against this party was pending 
in the court of Somers+t County. 

In these circumstances, the attorneys representing the various 
parties, on January 8, 1879, came together and entered into the 


following agreement: , 


Whereas, Upon proceedings had in the Court of Common 
Pleas of Somerset County, sitting in equity, on petition of Geo, 
I’, Baer and C, Long, Isaac Kauffman was appoi.ited Trustee for 
the holders of the first mortgage bonds of th: Somerset and 
Mineral Point Railicad Company, in the place and stead of M. 
A. Sanner, who was gelieved from his trust. 

And whereas, Isa Kautfman, as Trustee. on 2d January, 
1879, sold at publie sale, after due and time ty notice, the said 
Ss. & M. P. R. R., with its property and frar chises, to C. Long, 
and made a deed for fhe same, 

And whereas, G. W. Pile, Sheriff, at same time and _ place, 
sold the railroad franchises and propert’, real, personal, and 
mixed, of said company, on a fiert facias ia favor of G. F. Baer, 
to ©, Long. 

And whereas, M. A. Sanne’ cnterea an appeal to the Su- 
preme Court, in the matter of the reaoval from trust and ap- 
pointment of said Kauffman And the said railroad company 
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by its attorneys filed a motion to set aside the sale made by the 
Sheriff. And whereas, R. S. Hardesty by his counsel gave no- 
tice on the day of sale that he was the owner of the rolling-stock 
heretofore and then on the said railroad and in the custody of 
the said company, subject to the payment of $1500, to the First 
National Bank of Connellsville, as balance payable on locomo- 
tive. And whereas, The said First National Bank caused a 
notice to be served upon the Sneriff and Trustee prior to the sale, 
setting forth substantially that it was the owner of said locomo- 
tive. 

And whereas, Subsequently the said locomotive and tender 
were taken possession of and removed from the said railroad, 
and from the possession of said company, by Messrs. Newmyer 
and Caleb, acting for said First National Bank, under an alleged 
claim of right to take and remove. 

And whereas, The officers and employees of said railroad 
company had been duly enjoined from selling, removing, or in 
anywise disposing of the said rolling-stock, and after the removal 
of the same by Messrs. Newmyer and MeCaleb, were ruled to 
appear and show cause why an attachment should not issue, &e. 

And whereas, It is desirable that the relative rights of all 
parties interested or concerned should be determined at law. 

It is therefore hereby agreed : 

Ist.. That the appeal taken in the proceedings relieving M. A. 
Sanner of his trust as Trustee, and appointing Isaac Kauffman 
in his stead, be withdrawn at the costs of the appellant. 

2d. That the sale made by Isaac Kauffman, as Trustee, on the 
2d January, 1879, may be confirmed, 

3d. That the motion to set aside the Sheriff’s sale of the S. & 
M. P. R. R., made on 2d January, 1879, be by the Court dis- 
charged at the cost of petitioner, and that the sale be confirmed. 

4th. That the locomotive and tender be at once returned and 
placed upon said railroad, and into the custody and possession of 
the purchaser at Sheriff’s and Trustee’s sale. 

5th. That the rights of the said First National Bank to the 
said locomotive and tender be determined in an action at law. 
The said C. Long to give bond in $6000, within fifteen davs, 
conditioned for the payment to it of such sum as may legally 
be recovered for or on account of said locomotive, or the sur- 
render of the locomotive and tender, in as good condition as now. 
But, if Long elects to pay the amount due and payable to said 
bank, as and when payable, and makes this election within 80 
days, then the entire rights of the First National Bank shall be 
assigned and transferred to him, and the status to be the same as 
if it had not been removed 
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6th. The rights of If. S. Hardesty to any title or claim to the 
rolling-stock, if he hasfanyv legal right, shall be determined ac- 
cording to law. This agreement s not to prejudice any right 
he may have and whic can be lezally established to the rolling- 
stock. 
7th. If Long declings to furnish a bond within fifteen days 
as above in section 5 pRovived for them, the locomotive and ten- 
der shall be returned t) che parties who took it, Messrs, Caleb 
and Newmyer, and thi proceedings now pending for contempt 
of Court in removing§ the same shall occupy and be in the pre- 
cise status as the case iow stands, and that such surrender shall 
give said national banW no other or greater rights than it now has, 
8th. That the progeedings for contempt against Somerset 
County parties may Le dismissed upon the withdrawal of the 
appeal above referred &) and discharge of rule for setting aside 
Sheriff's sale as hereinpefore provided for, All the provisions 
of this agreement to b@ embodied in a decree of this Court. 
Baer & BAER, 
Attorneys for tr Long et al, 
W. H. Koownrz, 
| Attorney for Trustee. 
W. H. Ruppue, 
VALENTINE Hay, 
Attorheys for R. Ss, Hardesty, M. A. Sanner, 
Defendant, Company, et al. 
A. H. Corrrornu, 
J. H UM, 
C. E. Boye, 
Attoi wey for hires National Bank. ( onnellsrille. 
January 8, 1879. | 
| 


There is no evideneg in this case bearing upon the question of 


the right of any of fhe attorneys signing the agreement to 


represent and sign forfthe parties they assume to act for, except 


Messrs Ruppel and Hfy. 


( Ved. Hay, hse, ot the stand 3) 

(). What is your pfofession and oceupation ? 

A. Practicing law. 

(). How long havefvou practiced your profession * 
A. ‘Twenty-five vedrs, nearly. 


; 


(( ross-examined s) 
i. You say vou were emploved by Mr. Hardesty } 


a oo 
Yes, sir. 


) 


\ 

?. Who emploved vou for him? 

A. Mr. Ruppel and [ were employed together. 

Q). Who spoke to vou for Mr. Hardesty ? 

A. We had a letter from Mr. Hardesty. 

Q). Do vou remember when vou were employed by Mr, Har- 
desty ? 


A. No; Iean’t. It was not very long before the sale. 


(). Were not vou emploved by Mr. Hardesty through a letter 


“ 
he wrote to John O. Kimmel ? 


A. To John O. Kimmel ? 

(). Yes, sir. 

A. No; the letter was directed to Ruppel and myself. (Sub- 
sequently added: “ We had a letter, a separate letter, a cdistinet 
letter addressed to us,’’) 


This letter is not in evidence. It appears, however, that 
Hardesty first wrote to J.O. Kimmel & Sons, inclosing a certain 
document which will hereafter appear. But Mr. Kimmel re- 
fused to do anything about it. The following letter was in evi- 


dence : 


“ BALTIMORE, December 31, 1878. 

© Vr. J. O. Kimmel: 

“ Dear Str,—You will please hand the assignment of rolling- 
stock on Somerset Railroad to Mr. Valentine Hay. 

“He will act for me and try to secure part of the money that 
the parties owe me. 

“Yours respectfully, 
“Rievarp S. Harpesry.” 


{It is admitted, on all sides, that Messrs. Hay and Ruppel 
received the paper from Mr. Kimmel, And it also appeared that 
these gentlemen represented Mr, Hardesty in a suit, No. 51 
January Term, 1881, against Coffroth, Uhl, and Sanner. 

The above agreement was, on the same day, filed of record in 
the injunction suit, and a decree entered therein in conformity 
with it as follows : 


And. now, Januaryg§8, 1879, after hearing the parties and 
their counsel on the frule to show cause why an attachment 
should not issue cit them for a contempt of Court, and after 
due consideration thefeof, and in pursuance of the agreement 
this day signed by thegh and other parties in interest and filed in 
this case, it Is ordered hl decreed by the Court: 

l. That the locom@ive and tender taken by the said PLS, 
Neumver and J.S.. 4¢ Caleb be by them immediately returned 
to the place from which it was taken, to wit, on railroad) siding 
at Mineral Point, in ‘t. sume condition it was when taken, and 
possession thereof givin to C. Long, the purchaser under the 
sales made by the Trt stee and Sheriff. 

2. That the said C. Long, within fifteen davs from this date, 
execute and deliver to phe First National Bank of Connellsville, 
his bond inthe sumo six thonsand dollars (86000), conditioned 
for the payment to sad bank of such sum of money as may be 
legally recovered for por account of said locomotive, in an ac- 
tion of law to be bron cht by said bank, or in default thereof to 
return said locomotive ond tender in as good condition as when 
received by him, 

$. Butif said Long = ill within thirty days from this date pay to 
said bank the sum of f1teen hundred and two dollars and eights 
cents (S1502.80), withfinterest thereon from this date, then the 
said bank shall relingt{sh and transfer to said Long all their in- 
terest and claim in an i}to said locomotive and tender. 

1. If said Long fai Jor neglect to give his bond as provided 
in the second section of this decree within the time therein speci- 
fied, the said locomoti ¢ and tender shall be by him immediately 
returned to Connellsvig'e, and delivered over to the First Na- 
tional Bank of ConnelfKy'lle, in the same condition as when re- 
ceived, and the status dF he parties in reference thereto shall be 
the same as if this dee§ee had never been made. Provided, how- 
ever, that if he pay th@ st m of money provided for in the third 
section of this decree Lito ‘e the fifteen days shall have expired 
that shall supersede tl aecessity of giving said bond, and if 
paid after that, and befbre the expiration of thirty days, the said 
bond shall be returned Be him. 


| ai 
} 


Per Curiam, 
H. FF. Scuenp., Prs. 


On the Siihiec day t] ; Trustee's ancl Sherif ’s ~tles were Con- 
firmed, the engine Wis | ‘turned, anal the rm val and its equipments 
passed into the hands cf the purchaser, Long, with whom were 
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associated Messrs. W. J. Hall and Geo. F. Baer, who, under the 
above-mentioned acts of 1861 and 1867, organized a new com- 
pany, the Somerset and Cambria Railroad Company. 

The Connellsville Bank, in order to enforce its title to the en- 
vine under the agreement, brought a suit against this company in 
the United States Circuit Court, Western District, Pennsylvania, 
to No. 29 November Term, 1879, in which it failed to reeover. 

Mr. Hardesty, on November 18, 1880, brought suit in the 
Common Pleas of Somerset County, to No. 51 January Term, 
1881, against Coffroth, Sanner, and Uhl upon their bond of 
December 21, 1875. The amount elaimed as balance due on the 
bond and interest was $15,265. 

The defendants filed an affidavit of defense reducing the 
amount of the bond (815,000) by deductions (for $1390, usurious 
interest, added for the two vears before the bond was payable, 
and by the price of a house in Baltimore, which they were in- 
duced to take at $2000, as part of its loan, upon plaintiff’ 
guaranty of its value, and which turned out worthless beyond 
the lien resting upon it) to $11,610, and upon this claimed 
credit for payments in: excess of legal interest, and tendered 
judgment for $8956.83, with interest from September 21, 1878. 
This tender, repeated, on July 21, 1881, the total then amounting 
to $10,479.49, was accepted by plaintiff. 

Mr. Hardesty, then, on November 18, 1881, brought suit in 
the United States Circuit Court, Western District, Pennsylvania, 
to No, 2 May Term, 1882, against George W. Pile, the plaintiff 
in error, in trespass vi et armis de bonis asportatis, the trespass 
alleged being the levy by Pile, while Sheritf of Somerset County, 
on December 16, 1878, upon the rolling-stock, of which Mr. 
Hardesty claimed to have at that time the right of property and 
of immediate possession, 

This right he claims under and by virtue of the following in- 


strument : 


“For value received, we hereby sell, transfer, and set over to 
R. S. Hardesty, of the city of Baltimore, one engine (letter A), 
subject to the Hien of $1500; one passenger car, one car used for 
baggage and passengers, and two gondolas, being the rolling- 
stock now in use on the Somerset and Mineral Point Railroad. 
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“The said rolling-stofk to be appraised by competent persons, 
and the value thereof fo be credited on the bonds of A. H. 
Coffroth, M. A. Sanner,find John H. Uhl. 
“ Witness our handsfand seals this 20th day of November, 
1878.” 
“A. H. Corrroru,” [Ls. 
| “J. H. Unt.” Ho 


(Sanner’s interest, if Je had any, had, in the meantime, passed 
to Coffroth and Uhl.) 
The facts surrounding the giving of this paper are best shown 


by the testimony concegning it, to be considered in connection 
with evidence already »;ated regarding the loan from Hardesty 
(in 1875), and the vis fof Coffroth and Uhl to Baltimore (in 
1877) to obtain an exte Jsion of time for payment of their bond, 
(See ante, p. 15, &e.) : 


) 

(John Hl. Uhl o1 the itand ;) 

Q. Will vou state whether or not, in pursuance of that ar- 
rangement (with Hardesty, of December, 1877, see ante, p. 13), 
you did execute a bill” of sale, and delivered it to Mr. Har- 
desty ? 

A. Yes, sir, in pursdance of the agreement we made down 
there (at Baltimore) at. that time, we did, on the 20th day of 
November, 1878, make 2 bill of sale, I signed it, and General 
Coffroth. We signed if in each other's presence, and if I mis- 
take not, it was put up fin an envelope in a letter and I carried 
it to the post-office the same day. 

Q. Mailed it to Mr Hardesty at Baltimore ? 

A. It was directed . r Mr. Hardesty at his place of business 
in Baltimore, 


( Cross-eramined :) 
Q. Did you receive ffom Mr. Hardesty any acknowledgment 
of the receipt of this as: Benment ? 


A. No, sir. 


(A. Hl. Coffroth on th stand :) 

It ran in that way tiff 20 November, 1878. About the 20th 
November, the very da - the assignment was written, Mr. 
Colborn, attorney for Mr. Hardesty, called on me to pay the 
bond or give further antes and threatened to bring suit. 
I didn’t want any suit bgought. I sat down and wrote the trans- 


& «2 -op ep... 
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fer of the rolling-stock, and went out and got Mr. Uhl to sign 
it, and I inclosed it to Hardesty in a letter on the 20th of No- 
vember. 


( Cross-examined :) 

Q. General, the paper dated November 20, 1878, called for 
an appraisement by competent persons, and its value to be cred- 
ited on the bond of Coffroth, Sariner, and Uhl, held by Hardesty : 
was that appraisement made and credit given? 

A. No, sir, it was not. 

Q. Subsequently, to No. 37 January Term, 1881, Mr. Har- 
desty brought suit against you, Sanner, and Uhl, on the bond? 

A. Yes, sir. 

Q. You filed an affidavit of defense ? 

A. Yes, sir. 

Q. In that affidavit of defense, did you claim credit ‘for the 
rolling-stock which was assigned to him on the 20th of Novem- 
ber, 1878? 

A. No, sir, I didn’t. 

Q. Did Mr. Hardesty give in that suit credit for it? 

A. He didn’t. 

* * * * * * * 

Q. He got judgment for the balance which you admitted to 
be due? 

A. Yes, sir; I admitted to be due on that bond. 

Q. In that judgment there was no deduction on account of 
this rolling-stock ? 

A. There was no deduction on account of this rolling-stock. 
* * * 

(R. S. Hardesty, deposition :) 

(Paper dated 20 November, 1878, above given, shown wit- 
ness:) This belongs to me. I took it as collateral security on 
their bond, as my money had paid for the rolling-stock. 


(A. J. Colborn, witness for defendant, on the stand :) 
Q. What is your occupation? 
A. Attorney-at-law. 
QQ. You are a member of the firm of Colborn & Colborn, are 
you not? 
A. Yes, sir. 
. * * * as * * 


Q. State whether Mr. Hardesty ever sent this bill of sale, * * 
to you or your firm. 

A. No, sir, not that I have any knowledge of. 

* * * . * * * 
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Q.. When did you receive the bond or note of Coffroth, Uhl, 
and Sanner, or the copy of it? 
A. I received the bond] I think, about the 5th-or 6th of Jan- 
uary, 1881. 
* * * * * es +. 
Q. Did you receive a c@py of it? 
I received a copy of, it prior to that. 
a What time? ’ 
. I think about the 25d or 24th of November, 1878. 
Q What was the date of the letter which enclosed it? 
A. The 22d. ; ‘ 


(John O. Kimmel, wi'ness for defendant, on the stand :) 
Q. State whether or .0f, in December, ’78, you had any corre- 
spondence with R. 8. Halesty. 
A. I got a letter from iLardesty, or rather from his attorney, 
and that was se nt by Mr. (Hardesty and written by his attorney. 
x * x * ** * 
Q. What was wn date ou received it? 
A. I received it on the R7th of December, 78. 
* + x 


* * * * 
Q. State whether or 4ot there was any enclosure in that 
letter. ' 
A. There was. 
Q. What did you do with the paper that was enclosed? 
. I gave it to Mr. He: 
O At whose torte did you hand it to Mr. Hay? 
A. Mr. Hardesty’s. 
Q. On what day did ydu give that letter to Mr. Hay? 
A. On the 2d of J: nuaffy, 1879. 


The paper in question ygas the bill of sale. The letter direct- 
ing its transfer to Mr. “laf was the letter of December 31, above 
given. The letter recei, $1 December 27, 1878, above referred 
to, was addressed to J. C§ Kimmel & Sons, who were bankers 
in Somerset. f 


The letter put in “a by defendant is as follows : 
' 

“Harry C. GAITHER, 

* ATTORNEY-AT-LAW, 
“NO, 48 LEXINGTON 8ST. BALTIMORE, Dec. 26, 1878 
“ Messrs. J. O. Kimmel & Sons: 

“GENTLEMEN,— Will ypu please do me the favor of ‘recording 
the enclosed transfe , if youf deem it necessary to do so? Doyou 
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know of any way that a debt of $12,000 to $14,000 can be made 
out of the parties whose signatures are appended to the transfer 
(Coffroth and Uhl), as also Mr.Sanner? You will be paid for your 
trouble, of course, if anything can be done. What do vou suppose 
the rolling-stock on the road is worth? 

“ Would the road pay by holding it—interest on the first mort- 
gage bonds, I believe, about $3000 per vear? I hold second mort- 
gage bonds, $26,000, as collateral for the three parties’ bond. 
You can state by postal card the expense of recording. [ will 
remit to you upon receipt. 

“Yours very respectfully, 
“R. S Harpesry, 
“Per &. C&.” 


(The instrument mentioned, not being acknowledged, could 


not, of course, be recorded under the laws of Pennsylvania.) 


Upon the trial of this suit in the court below, the essential 
questions in controversy between the parties obviously were the 
following : 

1. The question of fact, whether or not Hardesty, on Decem- 
ber 16, 1878, had such a right of property and of immediate 
possession in and of the rolling-stock used on the S. & M. P. R. 
R., as would entitle him to maintain trespass against a Sheriff 
levying upon the same under an execution against the railroad 
company ? 

In the determination of this question, and respecting its sub- 
mission and the manner of its submission to the jury, it was 
contended on behalf of the defendant below : 


a. That, as a matter of law, the second 8. & M. P. R. R. Co. had 
been shown by unconflicting testimony to have acquired a certain 
proprietary interest in this rolling-stock, which thereupon be- 
came subject to the first mortgage, which had been placed by 
the first S. & M., and subject to which the corporators of the 
second S. & M,. had purchased the road; and that, therefore, 
a levy upon the property on a judgment upon coupons secured 


by said mortgage was justifiable. 


b, That the legal effect of the transactions between Coffroth, 
Uhl, and Sanner and the 8. & M, P. R. R Co. respecting the 


rolling-stock, was inf that of a conditional sale, made 
absolute by the appropfiation by Coffroth, Uhl, and Sanner 
of the bonds set apart fér the purpose oft covering those par- 
ties’ original obligatioy& in the purchase of the stock ; or, 
that of a bailment detewfminable by re-possession by Coffroth, 
Sanner, and Uhl, only ypon condition of the restoration of the 
bonds, or of their extin 

ness of the S. & M. P. 


admictedly failed ; and 


uishment as an outstanding indebted- 
. R. Co., which condition entirely and 
hat, therefore, no right of immediate 
» Hardesty under the instrument of 
20, 1878. 


possession could puss 


transfer dated Novemb-: 


effect, was but a conditional transfer, 


ce. That this instrument, 1 

depending, in order to give Hardesty any title, upon his con- 
senting to and joining iif an appraisement, and upon his eredit- 
ing the assignors with the value of the rolling-stock upon and 
in reduction, pro tanto, pf their indebtedness to him under and 
by virtue of their bond§ that no act of acceptance having been 
done by Hardesty, but fis subsequent conduct, as well as that 
of the assignors, showitky a rejection of this condition, no title 
or right of possession gassed to Hardesty under the instru- 
ment under which he “claimed to recover damages in this 


suit, 
? 


The Court below was rvquested to charge the jury in aceord- 
ance with these views, but declined to do so. 


2. The question of lawwhether or not, situated as this prop- 
erty was, even if, in fact, — was Hardesty’s, a Sheriff executing 
a writ of fi. fa. against th@S. & M. P. R. R. Co., in whose pos- 
session and use it was, could be held liable in trespass for levy- 
ing upon and selling it.‘ 

The Court below was — in effect, to instruct the jury 


that there could be no suck liability, but deelined to do so. 


N 

3. The question of law, whether or not a Sheriff, levying 
merely upon the right, tite, and interest of a railroad company, 
in property in its possessigm and use for the purposes of its busi- 
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ness, together with the remainder of the property, as an entirety, 
could be held liable in trespass by the party holding a proprie- 
tary interest in such property ; and intimately connected with 


this :— 


4, The question of fact, whether or not the Sheriff in this case 
levied upon and sold the property itself, or merely the right, 
title, and interest of the S. & M. P. R. R. Co. in the same. 

The Court below decided as a matter of law that the Sheriff 
had levied upon the property itself, and was, therefore, liable to 
Hardesty, if the latter had title and right of possession. 


5. Finally, the question of law, whether or not the agreement 
of January 8, 1879, and the decrees entered in pursuance of the 
same, estopped Hardesty, at all events, from maintaining an ac- 
tion of trespass against the Sheriff, the defendant below, and 
compelled him to assert his rights to the property, if any he had, 
by an action following the property itself in the hands of the 
purchasers of the road at the sales of January 2, 1879. 


The Court below, in answer to this question, charged the jury 
that the agreement could have no such effect. 


Il1.—ASSIGNMENTS OF ERROR. 


1. The Court below erred in charging the jury in answer to 
defendant’s tenth point, refusing the same, which point was as 


follows: 


“If the jury believe the company issued a second mortgage, 
which was to be a lien on the rolling-stock acquired by the com- 
pany, and issued the bonds under the mortgage, and that $24,000 
of these bonds were to be used to pay the indebtedness Coffroth, 
Sanner, and Uhl had incurred in the purchase of the rolling- 
stock, and thereafter Coffroth, Sanner, and Uhl took these bonds 
and used them, then the bonds became a debt of the company, 
and extinguished the claim of Coffroth, Uh], and Sanner, and the 
plaintiff acquired no such title by the transfer of November 20, 
1878, as enabled him to maintain this suit, and the verdict must 


be for defendant.” 
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The answer to which was as follows: 
“This point is refused.” 


29. The Court below errefl in charging the jury in answer to 
ying Jur’ 

plaintiff’s seventh point, affirming the same, which said point 

was as follows: 


“That the depositing ith Hardesty of a portion, to wit, 
$10,000 of the second-momfgage bonds set apart for the use of 
the new company in the m inner testified to by the plaintiff and 
his witnesses, as collateral security for the individual debt of 
Coffroth, Uhl, and Sanner, was not such a sale of them as was 
contemplated by the resol4\‘ons of the Board of Directors, in 
pursuance of which they v re issued, and this act did not trans- 
fer the ownership of the y yperty in dispute from Coffroth, Uhl, 
and Sanner to the Somersét and Mineral Point Railroad Com- 
pany.” ; 


The answer to which wa as follows: 


“This point is affirmed.’ 


a --< 


3. The Court below errefl in charging the jury in answer to 
defendant’s ninth point, refusing the same, which point was as 
follows: 


“That, if the jury beJeve that the rolling-stock was pur- 
chased by Coffroth, Uhi. .gid Sanner on their individual respon- 
sibility, but that they su hadered the possession to the company, 
and the company used the property on its road with the marks 
of the company’s owners 1# on them, and the money of the cor- 
poration was used to pay fhe rolling-stock or a part of it, and 
that Sanner, Uhl, and (froth so reported under oath to the 
State authorities, and furthbr reported the rolling-stock as belong- 
ing to the company, thei {the transfer of Coffroth and Uhl to 
Hardesty passed no title.’ 


The answer to which wis as follows : 

“Tf the jury believe fidm the evidence that Coffroth, Uhl, and 
Sanner, as individuals, pu fbhased the rolling-stock for themselves, 
and gave their personal ¢ Hligations for the price, and delivered 
the rolling-stock to the raifroad company, to be used on the road, 


the other facts in this point are not inconsistent with Coffroth, 
Uhl, and Sanner’s ownership of the rolling-stock.”’ 


4. The Court below erred in charging the jury in answer to 
plaintiff’s first point, affirming the same, which point was as fol- 


I Ws: 


“That, if the jury find from all the evidence that Coffroth, 
Uhl, and Sanner purchased the rolling-stock in controversy in- 
dividually, gave their personal obligations or promissory notes 
for the price, and that in pursuance thereof the property was de- 
livered to them, then the title and actual Possession of the said 
rolling-stock vested in them as individuals, and not in the Som- 
erset and Mineral Point Railroad Company.” 


The answer to which was as follows: 
“This point is affirmed.” 


5. The Court below erred in charging the jury in answer to 
plaintiff’s second point, affirming the same, which said point was 


as follows: 


“That, if the jury find that Coffroth, Uhl, and Sanner al- 
lowed or permitted the Somerset and Mineral Point Railroad 
Company to take the rolling-stock in controversy on their road 
for a certain compensation in the way of rent, and that they re- 
served the right to take possession of it at any time they saw 
proper, that they did not thereby make the property liable to the 
debts of the old company secured by the first mortgage.” 


The answer to which was as follows: 
“This point is affirmed.” 
6. The Court below erred in charging the jury as follows : 


“The name adopted by the new company was the same as that 
of the old company, viz., The Somerset and Mineral Point Rail- 
road Company. But these companies, whi'e bearing the same 
name, were distinct corporations, The sale of the railroad did 
not extinguish the old corporation ; it did not merge in the new 
company. The companies were two distinct coexistent bodies 


s% 
corp rate, 
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7. The Court below erred in charging the jury as follows : 


“The $50,000 mortgage of the old company, while contain- 
ing a lien upon the railroad itself, did not attach to or bind this 
newly acquired rolling-stoek,” 


8. The Court below erred in charging the jury in answer to 
defendant’s third point, refusing the same, which point was as 


follows: 


“That if the jury beseve that Hardesty did not take pos- 
session of the rolling-stock, and had no possession at the time of 
sale, and that he did not fiave the appraisement made to fix the 
price, and never credited” Coffroth, Uhl, and Sanner with any- 
thing on account of this transfer, and has since taken judgment 
against them without any credit, then the plaintiff had no such 
right of possession at the time of sale as will enable him to main- 
tain this action.” 


The answer to which was as follows: 


“This point is refused. The jury will determine from all the 
evidence in the case whether the plaintiff had the right of imme- 
diate possession of the relling-stock in question.” 


9. The Court below erred in charging the jury as follows : 


“Whatever rights these individuals (Coffroth, Sanner, and 
(hl) had in this rolling-stock passed by the paper of November 
20, 1878, to the plaintif.” , 


10. The Court below erred in charging the jury in answer to 
defendant’s sixth point, refusing the same, which point was as 


follows : 


“Tf the jury believe from the evidence that the rolling-stock 
Was put upon the line of the S. & M. P. R. R. Co., and marked 
with the name of said company, and was in its possession and 
use at the time of the pvy, and that the Sheriff did not know 
that the same belonged to Hardesty, and that he had any claim 
thereto, an action of trespass will not lie against him, even though 
he took possession of the same, for any act which he may have 
committed before notic§ of such claim ; and if they find from the 
evidence that notice was not given to the Sheriff until the day of 
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the sale, and that thereafter the defendant merely sold the inter- 
est of the defendant company in the rolling-stock, that then 
plaintiff cannot recover in this action.” 


The answer to which was as follows: 
“This point is refused.” 


11. The Court below erred in charging the jury in answer to 
defendant’s eighth point, refusing the same, which point was as 


follows: 


“That, if the jury believe the defendant never took possession 
of the locomotive and gondolas, and that the locomotive was not 
in his bailiwick at the time of sale of the road and its property, 
and that he merely sold the interest of the defendant company, 
and did not deliver possession to the purchaser, the plaintiff can- 
not recover damages for them.” 


The answer to which was as follows: 
“'This point is refused.” 


12. The Court below erred in charging the jury in answer to 
defendant’s first point, refusing the same, which point was as 


follows: 


“That, as the Sheriff levied on and sold the right, title, in- 
terest, claim, and demand of the railroad company in the rail- 
road and its property, including the rolling-stock, if the jury be- 
lieve that the use and possession of the rolling-stock and the op- 
erations of the road were not interfered with, the mere locking 
of the cars to prevent their removal from his bailiwick, after the 
locomotive had been so removed (an injunction having issued to 
prevent their removal), did not constitute him a trespasser.” 


The answer to which was as follows: 
“'This point is refused,” 


13. The Court below erred in charging the jury in answer to 
plaintiff’s fourth point, affirming the same, which said point was 


as follows: 


“That, if the jury ft sher find from the evidence that the lo- 
comotive and cars deseri}ved in the Sheriff's levy are the same 
property now in contro, @sy, then, and in that event, the return 
of the Sheriff endorsed fh the writ is conclusive evidence that 
he took possession and qontrol of the property so levied upon 
December 16, 1878.” 


The answer to which }foint was as follows: 


ive evidence against the defendant that 
ars mentioned in the levy.” 


“The return is conch 
he seized the engine and 


14. The Court below 
the plaintiff’s fifth point 
follows : 


rred in charging the jury in answer to 
affirming the same, which point was as 


“That, if the jury futher find that Hardesty, the plaintiff, 
was the bona fide owner of the property on the 16th December, 
1878, at the time of the levy mentioned in the fourth point, and 
then had the right to take immediate possession, the levy made 
by the defendant was a trespass, and the plaintiff is entitled to 
sustain this action.” 


The answer to which ras a: follows : 
“This point is affirm@d.” 
15. The Court below frre | in charging the jury in answer to 


defendant’s second point reusing the same, which point was as 
follows : 


“ That the agreement f-f 8th January, 1879, under which the 
possession of this rolling-stock was decreed by the Court to be 
delivered to the purchaser at Sheriff’s sale, estops the plaintiff 
from suing the Sheriff in trespass vi et armis.” 


The answer to which was as follows: 


“This point is refused.” 
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IL—ARGUMENT FOR PLAINTIFF IN ERROR. 


The questions raised by the several assignments of error in 
this case are substantially those indicated in the statement (ante, 
pp. 28-30), and may be conveniently considered under similar 
heads, these and the arguments upon them following the order 


of the assignments, 


i. Ze first contention is, that, on December 16, 1878, the date 
of the levy, Hardesty had no such right of property, or of imme- 
diate possession tn or of the rolling-stock used on the S. & M. P. 
R. £R., as could entitle him to maintain trespass against a Sheriff 
levying upon the same under an execution against said railroad 
company. 

This contention is based upon the following legal propositions : 

1. As a matter of law, the second S. & M. P. R. R. Co. had 
been shown by unconflicting testimony to have acquired a certain 
proprietary interest, or property, in this rolling-stock. This there- 
upon became subject to the first mortgage which had been placed by 
the first S.& MH. P. hh. R. Co, and subject to which the corpora- 
tors of the second S. & M. P. R. R. Co, had purchased the road 
and organized their company. Hence a lery upon the rolling- 
stock, together with the rest of the company’s property and franchis- 
ex, under a judgment on coupons secured by that first mortgage, 
was proper. 

(a) That the second S. & M. P. R. R. Co., at the time of the 
levy, had possession of the rolling-stock in dispute, is not ques- 
tioned. Do the facts of the case appearing in evidence establish, 
as a legal result therefrom, a right of property in the railroad 
company ? | 

It is true, the rolling-stock was purchased by Coffroth, San- 
ner, and Uhl, and they gave their individual notes therefor. It 
may be true that they entered into an agreement among them- 
selves, that, in placing the property on the road, they would re- 
serve the right of re-possession at any time. It is not, however, 
in evidence that this reservation was insisted upon or men- 
tioned by these parties, or consented to by the company at the 


meeting when the property was transferred to the company. All 
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that was asked on the on@ side, and conceded on the other, was that 
the company should assq@me something that might be considered 
as an equivalent for the fuse of the property until the title should 
become absolute in it, to wit, that it should pay the interest on 


the sum invested, and bear. the expense of keeping the rolling- 
stock in repair. But, be that as it may, it is unquestioned that 
the agreement between the company and Coffroth, Sanner, and 
Uhl, contemplated the .,cquisition of the stock by the company 
as its absolute propert’}; that it was agreed that the company 
should make provision ‘or the payment of the rolling-stock, and 
that, upon payment the veof, it should belong absolutely to the 
company ; that for this Jpurpose the Directors authorized the ex- 
ecution of a mortgage ir $45,000, especially purporting to be a 
first mortgage on this } @ling-stock, and directed, that, after giv- 
ing to each of the thre-$parties $7000 of the bonds seeured by 
the mortgage (to reimlfurse them for their original outlay of 
$22,050 in the purelgse of the road), the remaining bonds, 
amounting to $24,000, Bhould be placed in the hands of one of 
them, who was also Trfhsurer of the company, which, when re- 
alized on, should be paf{ment to Coffroth, Sanner, and Uhl, and 
perfect the title of the fompany to the rolling-stock ; and that 
this mortgage was exectjted and the bonds so placed—S87000 to 
each of the three parties, $24,000 in the hands of Michael A. 
‘Sanner, to be applied in payment of the rolling-stock. 

Here, then, was a cogditional sale of this rolling-stock to the 
Ss. & Me P. R. R. Co. Pt was in possession. It was not, as a 
matter of law, in posse#ion as lessee—for all the essentials of a 
lease are wanting im th@ontract (and it is to be observed, that, 
in the annual reports, nb item is given as “rent,” though there 
are items of “repairsf and “ interest’’?)—but as conditional 


vendee, : Phe completio’ of its title depended upon the conversion 
of the $24,000 for the benefit of Coffroth, Sanner, and Uhl. 
They were entitled to have them sold, or to:sell them, and to re- 
ceive the proceeds in money. They might leave them untouched 
and retain their title to the rolling-stock. They might realize 
upon them in part, and to that extent their title would be extin- 
guished. It was competent for them, the company not objecting, 
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to take the bonds themselves, to waive the right of having them 
sold, and to appropriate them in specie. The indebtedness, to 
provide for which the bonds had been set apart, was the indebt- 
edness of the company to Coffroth, Sanner, and Uhl. With the 
indebtedness of Coffroth, Sanner, and Uhl to the manufacturers 
of the rolling-stock the company had no concern, If Coffroth, 
Sanner, and Uhl were paid—and to the extent to which they 
were paid—the stock belonged to the company, quite irrespec- 
tively of the questions whether or not Coffroth, Sanner, and Uhl 
paid the manufacturers, or whether or not the latter allowed their 
claim against the former to remain unpaid, or whether or not 
Coffroth, Sanner, and Uhl, having received payment from the 
company, still borrowed elsewhere the money to pay the manu- 
facturers. 

Now, the undisputed evidence in the case shows that Coffroth, 
Sanner, and Uhl, instead of allowing the bonds to remain with 
Sanner to be sold, elected to take them out of his hands and 
convert them to their own use, pledging them to Hardesty as 
collateral security for the advance to them of a sum which 
they applied to the extinguishment of their own individual 
indebtedness to the manufacturers of the rolling-stock. — It 
would seem that the legitimate effect of this transaction—in 
which Coffroth, Sanner, and Uhl were the actors, the company 
observing a merely passive, permissive attitude—was to perfect 
the title of the company to the rolling-stock, to extinguish its in- 
debtedness to Coffroth, Sanner, and Uhl under the oral agree- 
ment, and to create in lieu thereof a bonded indebtedness to 
Coffroth, Sanner, and Uhl, and subsequently to Hardesty, their 
transferree. That this view was, at the time, thoroughly under- 
stood and held by Coffroth, Sanner, and Uhl, as individuals and 
as officers of the company, is shown by the fact that the sworn 
annual reports to the Auditor-General of Pennsylvania, made 
under their personal direction, subsequently to December, 1875, 
when the transaction with Hardesty occurred, declared that the 
Ss. & M. P. R. R. Co. was free from floating debt; that all it 
owed was its funded indebtedness, secured by the two mortgages. 
If the company, after the appropriation of the bonds by Coff- 
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roth, Sanner, and Uhl, still owed the latter parties for the stock, 
that deliberate sworn statement was a deliberate sworn falsehood. 
If, on the other hand, the only indebtedness of the company to 
Coffroth, Sanner, and Uhl was the $24,000 of bonds held by 
them, and subsequently pledged by them to Hardesty, then the 
bonds must have been taken in payment of the stock, substituted 
for the indebtedness on the stock, and the stock belonged to the 
company, whilst it owed the bonds to Coffroth, Sanner, and 
Uhl’s assignee. 

But if, in the absence of evidence that the value of the bonds 
at the time of their appropriation by Coffroth, Sanner, and Uhl 
was equal to their claifa upon the company, it should be deemed 
equitable to allow that appropriation to have the effect of pay- 
ment only to the extent of their then value, the argument for the 
purpose of this case iss not materially affected thereby. What 
this value was, does not appear by any direct evidence in the case. 
It is stated in the annual reports (uncontradicted in this particu- 
lar) that the interest was regularly paid upon them. It is undis- 
puted, also, that the lqin from Hardesty was secured in part, at 
least, upon the faith of these bonds, pledged to him as collateral 
security. To the extent, therefore, to which these bonds were 
the source of the money that paid off the individual indebted- 
ness of Coffroth, | Sannr, and Uhl to the manufacturers of the 
rolling-stoe anand as ft is clear that, to some extent, they were 
so, the precise extent sama immaterial—the S. & M. P. R. R. 

‘e repaid Coffroth, Sanner, and Uhl—to 


Co. must be held to bh? 
have acquired a prop 7° ary right in the rolling-stock—to have 
become at least the ce - owner of the stock with Coffroth, San- 
ner, and Uhl. 

There is another egture in the case which leads to the same 
result. The sworn rejorts to the Auditor-General show that a 
very considerable surafof money, taken from the net earnings of 
the road, went into t i rolling-stock as purchase-money. Thus, 
in the year 1875, thefitem “for construction and equipment” 
is $4400.81, which is faid to have been taken “ from earnings 
of road, and applied t@ equipping the road with rolling-stock.” 
This is independent ¢ fthe expenses for repairs to the engine and 
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ears, Which, in that vear, did not exceed, according to the report, 
$170. It is independent, also, of all payments for interest, to 
wit, $3519.50. But the witnesses called by plaintiff, among 
them the gentlemen who swore to that report, deny its correct- 
ness—deny that anything at all was paid “for construction and 
equipment ” in that or any subsequent year. It is admitted, 
however, that large sums were taken from the earnings to pay 
for repairs to the rolling-stock. It is also admitted that in- 
terest was paid by the company. ‘The sums thus expended are 
claimed to have been paid under the alleged contract of bailment 
as “rent.” But that agreement, as testified to by plaintiff's wit- 
nesses, cannot, under the most liberal construction, be regarded 
as involving any duty to make repairs beyond such as were 
needed to keep the property in statu quo. Itappears, however (and 
the damages given in this case were based upon the testimony of 
plaintiff’s witnesses to this effect), that the repairs put upon, or 
rather alterations made in, the engine, in one instance, were such 
as to increase its value $1000 above what it was originally worth. 
To do this was no part of the company’s duty. It was not the 
act of a lessee, but of an owner. Or, grant that the company 
was lessee, and Coffroth, Sanner, and Uhl lessors. They were 
also the managing officers of the company. They sustained the 
relation of trustees towards it and its creditors in respect of its 
funds coming under their control. Their own theory, then, 
shows them in the light of trustees withdrawing $1000 of the 
mortgaged earnings of the road, and investing them in improve- 
ments to their own private property in their own possession as 
officers of the company. Equity would require that the com- 
pany be, to that extent, deemed to be the co-owner of the property, 
and that the latter be to that extent subjected to the lien of the 
mortgage. Similar is the testimony as to the passenger coach 
and baggage car. In every instance the “repairs” put upon 
them, out of the company’s pocket, enhanced their value beyond 
what it had been when first put upon the road. And these re- 
pairs were made in 1876, and the repairs made after that time 
were such, in accordance to plaintiff’s evidence, as to keep up this 
increased value to the time of the levy in 1878. 


Finally, it is admitt@l that the interest that Coffroth, Sanner, 
and Uhl paid Hardesfy was taken out of the earnings of the 
road. The interest tlfis paid was usurious, and this usurious 
excess during the first fwo vears of the loan was, in the suit of 
Hardesty on the bond§ credited as payments on the principal 
thereof. The reduction of the principal debt, by reason of this, 
amounted to $1390. Cl arly, then, that amount was, beyond 
the possibility of disptt:, paid by the company upon the roll- 
ing-stock before Novei® ver 20, 1878, and has been received by 
Coffroth, Sanner, and Phil, and to that extent it was co-owner of 
the same with them. 

(b.) If the second 3 & M. P. R. R. Co. acquired any pro- 
prietary interest or owfership in the rolling-stock, the question 
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next arises, Was it © ‘ red by the first mortgage ? 


It is contended by «laintiff in error that this question must be 
answered in the affirmative. The acts of 1861 and 1867, under 
which the corporators of the second S. & M. P. R. R. Co. pur- 
chased the road and organized their company, have been given. 
(Ante, p. 2.) Their construction and effect in Pennsylvania 
are scarcely doubtful. © In Commonwealth vs, Central Pass. Ry, 
(0., 52 Pa. St., 5U6, shere the act of 1861 and its operation are 
elaborately examined, it is said by Mr. Justice Strona, that a 
case arising under thi: law (of which the act of 1867 is but an 
extension) “is not to be confounded with the case of an original 
grant of corporate rights ;” “the corporate franchise was in ex- 
vas made ;” “the sale did not work its 


istence when the sale 
extinguishment ;” butf* the franchises shall vest in the purchaser 
or they shall be a body corporate, and 
powers, privileges, and franchises of the 


or purchasers, and he 
seized of all the right: 
corporation of whose yfroperty they became the purchasers,” and 
” by succession.” 

of the second S. & M. to the first S. & M. 
. mortgaged for the payment of $50,000 


thev take the franchis 
Such was the relatio 
Now, the first S. & 
all its “‘ present and future to be acquired property, the roads 
made and to be made,fthe tolls, rents, or income to be had and 
levied therefrom.” 


franchise granted to it 


* 


it only what it possessed by virtue of the 
v the State, but whatever property should 
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thereafter be acquired by virtue of that franchise, was made sub- 
ject to the mortgage. That identical franchise was, by the act 
of law, transferred to the second S. & M. The lien of the 
mortgage was expressly preserved in full force and effect. ‘This 
mortgage, therefore, extending over and embracing everything 
that could be acquired by virtue of the franchise originally 
granted to the first S. & M.—being co-extensive, in every re- 
spect, with said franchise—and the second S. & M. merely “ sue- 
ceeding,” by statutory heirship, to that identical franchise, ac- 
quiring and holding whatsoever property it could acquire and 
hold by virtue of that same franchise originally granted to the 
first S. & M., it follows with logical necessity that whatsoever 
property was acquired and held by virtue of the same, though 
called by a different name, was covered by the mortgage. In 
this sense, the two companies cannot be regarded as separate and 
distinct existences. Indeed, except for the purpose of winding 
up its affairs, it cannot, in any proper sense, be said that, by the 
sale, the old company was not extinguished or merged in the new 
one; that the two companies continued as two distinct coexistent 
bodies corporate. There is no warrant for any such construction 
in the decisions of the Pennsylvania courts. It is, indeed, said 
(Commonwealth vs. Central Pass. Ry. Co., supra,) that the fran- 
chise is not extinguished ; but it is also said, that, by the sale, that 
franchise passes at once to the purchasers. There remains, there- 
fore, nothing to the old company that could preserve its life as a 
corporation. Its franchise is taken from it, and with it goes the 
capacity to hold property or to do any corporate act ; its property 
is gone; its very name may be assumed by its successor, The 
utmost extent to which it retains vitality and corporate existence 
goes just so far as is necessary to wind up its affairs. In every 
other sense, it is extinguished and merged in the new company. 
It does not follow, nor is it the law, that the debts of the old 
company are to be visited upon the new, except tn so far as they 
may be assumed by it ; for the price paid for the transfer of the 
franchise and property is the fund appointed by law for the 
creditors to look to. Yet, where the transfer is made, pending 
an action against the old company for damages occasioned to 


plaintiff’s property by 1: construction of the company’s works, 
the new company is - | iently identified with its predecessor to 
be liable to be made , party to the action: Lycoming Gas & 
Water Co. vs. Moyer, i. W. N. C., 442 (Supr. Ct., Pa.). 

The same result is regehed by the application of the familiar 
doctrine that the prope fty of a railroad company in use for the 
purposes of its franchisy is an entirety, incapable of dismember- 
ment or separation. I¥ all goes to make up the value of the 
stock—the value of thd franchise. Clearly, every car added to 
the rolling-stock increages the value of the whole property. The 
future value of the preDerty then held by the first S. & M. being 
‘executed by it, and the second S. & M. 


pledged by the mortga, 


se and property so pledged, and recog- 
vy addition made to the value of the prop- 


succeeding to its frane 
nizing such pledge, ev« 
erty is covered by thef mortgage, 7. ¢., every car added, every 
improvement made, evéry increase in the property used in exer- 
cising the franchise, mist be regarded as embraced in the morte 
gage, as being simply dpcessions, accretions to its property in esse 
at the time it and its fi 


is thus complete with 


ure value were mortgaged. The analogy 
ind upen the contrary hypothesis there 
would be a strange inbongruity between the case of a railroad 
riortgage by an individual upon his real 
e, if the heir to land, subject to a mort- 


mortgage and that of) 
estate. In the latter 
gage, improves the pipperty by additional buildings, &e., he 
simply adds to the value of the security, and has never been 
heard tocomplain if thf mortgagor so regards and treats them. 
There is no greater ufitv between real estate and the fixtures 
upon it, than between all the integral parts of a railroad ; and 
the new corporation, under the acts of 1861 and 1867, bears to 
the old company precistly the seme relation as the heir to his an- 
cestor, ' 

Both the views here€ontended for are amply sustained by ju- 
dicial decisions of resppetable authority. 

In Hamlin vs. Hay/wd, 72 Me., 62; 4 Am. and Engl. R. R. 
Cas., 488, a railroad, ‘vhich had been made subject to a mort- 
gage in every respect kKimilar to that of the first S. & M., be- 
came, by virtue of an gct of the Legislature and articles of con- 
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solidation, consolidated with and merged in a company bearing 
anew name. This new company determined upon a change of 
gauge. Some of the old rolling-stock in use on the road subject 
to the mortgage was by the consolidated company withdrawn, 
and supplied by new, or improved and repaired, — It was held, in 
a contest between the representatives of the said mortgage, and 
those of a new mortgage of similar character given by the cor- 
solidated company, that the first mortgagees were entitled to all 
the old and new rolling-st¢ caw Bs covered by their mMmortgave ; that 
the repairs and improvements made by the new company were in 
the nature of accessions to a mortgaged chattel, and subject first 
to the mortgage that had priority of date. 

“The consolidated company assumed the debts of its several 
parts, and recognized the prior liens upon them. — It assumed also, 
by force of law, the burden of having any increased value of the 
road and its appurtenances go as security, first, for those prior 
liens. It cannot claim that its duty was merely to keep them in 
statu quo, and that, as against the first mortgagees, additions and 
improvements belong to itself as a distinct entity.” 

To the same effect is Meyer rs. Johuston, 4 Ala., GUS; 8 
Am. and Engl. R. R. Cas., 584. 

That the property was purchased and held in the name of in- 
dividuals, officers of the company, and not by the company it- 
self, is, if the company is the equitable owner, of course, imma- 
terial as bearing upon the question of its subjection to the mort- 
gage: Boston, ete., R. R. Co. vs. Coffin, 12 Am. and Engl. R. R. 
Cas., ITO. 

2. If the legal effect of the transactions between Coffroth, Sanner, 
and Uhl and the S. & M. P. R. RR. Co. respecting the rolling- 
stock was not that of a conditional sale made absolute, in whole or 
in part, by Coffroth, Sanner, and Uh?s appropriation of the 
$24,000 bonds, it was that of a bailment determinable by Coffroth, 
Sanner, and Uhl only upon condition of the restoration of the 
bonds or of their extinguishment as an outstanding indebtedness 
of thee SN. & MP. aR. R. Co, 

Suppose the contract between Coffroth, Sanner, and Uhl to 
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have amounted merel¥ to a bailment, not toa sale. It was, at 
least, a bailment with gn option of purchase in the bailee. The 
time within which the /ption was to be perfected was not limited. 
It is not denied that tlf> (supposed) bailee made preparations for 


payment. It set apar@ with the consent of the bailors, a certain 
number of bonds, mat ifestly deemed adequate by both parties, 
and placed them in the hands of Sanner. The reservation, if 
such there was, to Ce‘froth, Sanner, and Uhl, of a right of im- 
mediate repossession 18 any time, was predicated upon a condi- 
tion of affairs in whith it was consistent with equity and fair 
dealing. It did not fontemplate an appropriation by them of 
the bonds, or the valug of the bonds, and also the privilege of at 
any time seizing the rolling-stock, leaving the company without its 
bonds and without rolling-stoc ‘k, and vet with a liability to pay 
un outstanding inde btglness created for the purpose of acquiring, 
of being an equivaleng for, the rolling-stock. In other words, 
the retention of the b@nds by Sanner, who, whilst he was one of 
the bailors, was also t§e Treasurer of the company, was an es- 
sential part of the conflition of things upon which the right of 
repossession was based, and without which it would have been 
monstrous. This stax was disturbed by the act of Coffroth, 
Sanner, and Uhl. Their act deprived the company of the con- 
trol of the bonds, t. stipulated source from which the money 
to pay the stock was ip be raised. By this act it was made im- 
possible for the company to perfect its option. The parties had 
agreed that it should Be perfected in a certain way, and the act 
of one of them coul@ not compel the other to adopt another 
course. The option, therefore, could not be taken away from the 
company, nor its posgession under the bailment disturbed by 
Coffroth, Sanner, and , Uhl, without a restoration of the status 
quo—a_return of the | yonds, or at least an extinguishment of the 
company’s manly | kon them. In the absence of either on 
November 20, 1878 (and there is no pretense to the contrary), 
Coffroth, Sanner, = hl had no right of posseasion which they 


could have conveyed fo Hardesty. 


3. The instrument o November 20, 1878, was, in effect, but 


a conditional transfe., depending, in order to give Hardesty any 
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title, upon his consenting to and joining in an appraisement and 
upon his erediting the assiqgnors with the value of the rolling-stock 
upon and in reduction, pro tanto, of their indebtedness to him 
under and by virtue of their bond. No act of acceptance having 
heen done by Hardesty, but his subsequent conduct, as well as that 
of the assignors, showing «a rejection of this condition, no title or 
right of possession passed to Hardesty under that instrument 

Hardesty’s right to maintain this action is based upon the paper 
dated November 20, 1878, given in full on pages 24-25. Under it, 
even if Coffroth and Uhl (having succeeded to Sanner’s rights) 
had both the ownership and the right of immediate possession 
of the rolling-stock, Hardesty acquired neither the one nor the 
other. 

Coffroth, Sanner, and Uhl, in 1875, gave Hardesty their bond 
payable in November, 1877. At that time Coffroth and Uhl 
went to Baltimore to see Hardesty, and if possible obtain an ex- 
tension. They made certain representations to him concerning 
the rolling-stock, and offered to assign it to him as collateral se- 
curity, if he so desired. What was said by Mr. Hardesty does 
not appear. At any rate, no such transfer was then made, nor 
was the bond pushed by Hardesty, at that time. <A year later, 
on November 20, 1878, after judgment had been obtained 
against the S. & M. on coupons of the first mortgage, and when 
an execution was, to sav the least, imminent (the circumstances 
point strongly to the conclusion that the date, November 20, 
1878, was put on the paper, and the paper drawn and mailed 
several days later, in fact after the levy of December 16, 1878), 
Coffroth and Uhl, “in pursuance” of that conversation with 
Hardesty in Baltimore, execute a bill of sale to him of all this 
rolling-stock, to be appraised at its fair value and at such to be 
in payment of the debt pro tanto. Hardesty, four or five years 
after, testifies that he took this as collateral security. At the 
time he did nothing. No appraisement was made—no credit was 
given to Coffroth and Uhl—but a suit was brought against them 
by Hardesty on November 18, 1880, for the recovery of the 
bond, quite ignoring the transfer of the rolling-stock. An affi- 
davit of defense filed in the action claims a number of credits— 


conceded by Hardest§}—but none for the value of the rolling- 
stock. For the difference judgment is entered by consent. 
Now, what, in law, was this transfer? Its being absolute in 
its first clause can nyike no difference. The intention is to be 
gathered from the whole instrument; and the intention of a 
party to a written liptrument is to be gathered from it by the 
Court, as a matter of "law, not by the jury as a matter of’ fact. 
Taking, then, all Be terms of the instrument, what is its effect 
more than an offer o fthe part of Coffroth and Uhl to Hardesty 
to give him this stoe gat a figure to be ascertained by appraise- 
ment, in part payme.§ of their debt? What is it but a condi- 
tional sale, dependent!for its effect in passing title to the property 
sold, upon the acces fance of its terms and performance of its 
conditions by the venflee? And whilst both the fact of accept- 
ance or non-acceptany, and that of performance or non-perform- 
be for the jury, yet where the facts are un- 
nes the duty of the Court to pass upon 
to decide, whether, in point of law, they 


ance, would ordinaril 


controverted, it bee 
their legal effect, an 


do, or do not, show afteeptance and performance; for, where the 


ae 


‘, the Court need not submit the question 
Ine Still, 5 Blatehf., 402. All there re- 
or the Court to declare the law resulting 


evidence is all one wi 
to the jurv: U.S. « 
mains to be done is 
from the facts thus sBown: Towers vs. Ingraham, ? Barb. CN. 
Y.), 676; Millbank de. Dennistown, 21 N. Y., 386; Ramage vs. 
Peterman, 25 Pa. St, 249; Thornton vs. Lane, 11 Ga., 4459; 
Hedgepeth ves, RobertAn, 18 3 CL., SOS, Indeed, it would seem, 
that if there is one point concerning the relative functions of 
judge and jury mor§ satisfactorily settled than any other, it is, 
that, in such a case, fhe highest obligation of judicial duty re- 
quires the judge to igstruct the jury for whom to find: Aoons 
vs, Steele, 19 Pa, St. §clsS; Lindsay vs. Lindsay, 11 14., 621; 
Pood US, Whitney, of Me., ASU $ Haynes US. Thomas, a Ind., 38 ; 
(Gillespie vs. Battle, Ib Ala., 276; Swartzwelder vs, U. S. Bank, 
LJ. J., Marsh. (hy. 'S ; Reid vs, Reid, 11 Tex., 585 3 Bond 
vs. Mallow, 17 Id., 643, ete.; and that it is error to submit such 
facts to the jury : Set vs. Clayton, 54 Wis., 499. Now, disre- 
garding the stateme?it of plaintiff that he “took” the bill of 
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sale, which amounts to nothing, the facts, as shown by the evi- 
dence of plaintiff’s witnesses conclusiveiy establish that Har- 
desty did not accept the transfer in the sense and for the purpose 
in and for which it was made. He gave no equivalent for it. 
He took no action upon it- -allowed no ert for it—but brought 
a suit directly in disaffirmance of it. Nor did Coffroth and Uhl 
consider themselves as entitled to any benefit by reason of it. 
Thev conceded Hardesty’s right to reject their offer, and claimed 
no credit in the suit against them on the ground of the transfer. 
It is idle to say that the latter was made in pursuance of the 
conversation had a year previously, ‘That was with reference to 
the collateral security. No appraisement was contemplated or 
needful for that. This was a transfer to be absolute if and 
when accepted in the sense it was intended—a payment, not a 
pledge. It passed no title, no right of possession, until fully 
complied with. Thus A, being indebted to B, conveyed to him 
by bili of sale, bona fide executed, all his stock in trade, house- 
hold furniture, ete., absolutely. The bill of sale contained a 
covenant by A to pay the debt on demand, a proviso for redemp- 
tion on payment thereof with interest on demand, and a further 
proviso that A should continue in possession until default. Be- 
fore demand by 6, the property was seized by the Sheriff un- 
der a fi. fa. against A. It was held B had not such a right of 
immediate possession as to entitle him to maintain trover against 
the Sheriff: Bradley vs. Copley, 1 C. B., 685, 

The assignments of error raising the questions discussed, un- 
der this head, are the Ist, 2d, 3d, 4th, 5th, 6th, 7th, 8th, and 
9th. A few special observations may be added with reference to 
some of these. 

Ist Assignment.—The Court, in the prayer recited, was asked 
to give construction to an oral contract, the evidence of which 
was undisputed, and to declare the legal effect of acts testified to 
as done under that contract, leaving it to the jury to pronounce 
whether or not the acts were done. There can be no question 
that, the terms of an oral contract being proved, its construction, 
its legal effect, is to be declared by the court: Short vs. Wood- 
ward, 13 Gray (Mass.), 86; Sellars vs. Johnson, 65 N.C, 104; 
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Gowan vs. Kehoe, 7 / WV. GG: White vs. Murtland, Dhbid., 25.2 : 
Pendleton vs, Jones, 82 B.C, 249 ; including the effect of a subse- 


quent contract ona payor one: Cocheco Bank vs. Berry, 52> Me., 
293, More especially * this so, where, as in this case, the contract 
is shown by the testin Cty of plaintiff alone and the question is one 
of interpretation: J) ebenbaek vs, Stark, 56 Wis., 462. Anda 
party is entitled to a clgarge as to the legal result of evidence, if 
believed : Clark vs. i dbor, 28 Vt, 222. 

2d Assignment.—Infthe answer here assigned, the Court, at 
plaintiff’s request, docg the exact reverse of what, in the prayer 
recited in the first assi foment, it had been asked by defendant to 
do. If the terms of the contract between Coffroth, Sanner, and 
Uhl and the S. & M. f. R. R. Co. were not so clearly and pre- 
cisely proven ais to eng le the Court to pronounce the transaction 
a sale, the testimony vwihs certainly not clear and precise enough 
to permit it to give tham any other specific effect; but the ques- 
cided, that, where thelevidence leaves it uncertain whether the 
parties to an oral contipet meant it to be a sale or a bailment, the 


tion became one of 7 for the jury. Thus it has been de- 
“ 


question is one for the jury, which is to declare the intent of the 
parties from the inter retation put on it by them, in the light 
of the evidence of their’ circumstances and situation : Reissner vs. 
Oxley, SO Ind., SSV, bo a like effect is Clendenon vs, Pancoast, 
‘5 Pa. St, 213. Beriles, the point and answer assume that 
only $10,000 of the bea ls were pledged with Hardesty—a figure 
for which there is no warrant in the testimony. ‘The only posi- 
tive evidence there is @& to the amount, fixes it at S26 000, 

Jd Assignment.—Tif answer assigned as error, negativing the 
praver recited, makes the whole question of the ownership of the 
rolling-stock depend ufpon the single fact that Coffroth, Sanner, 
and Uhl originally pugehased and gave their individual obliga- 
tions for it. Whethe: fthey subsequently entered into an agree- 
ment with the compa ry to transfer the title to it, upon payment 
by it of those oblig véons, and whether this took place—these 
matters, according to ‘ris ruling, are of no moment whatever. 
Though the company pe have paid the notes, &e., under such 
an agreement, that we | give it no claim upon the stock, if only 
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those notes were originaliv signed by Coffroth, Sanner, and Uhl, 
and although not a cent of their money was used in discharging 
them. The Court below probably did not mean to say this, but 
it said it, and the jury was bound by it. | The error is aggra- 
vated by the answer next assigned, 

jth Assignment.—Substantially the same startling proposition 
is embodied in the plaintiff’s first point, and affirmed by the 
answer here assigned. 

5th Assignment.—This point and the answer of the Court en- 
tirely ignore all the transactions, contracts, ete., subsequent to 
March 6, 1875. Moreover, there is no evidence whatever that 
there was a certain rent reserved, or that there was, in the agree- 
ment between Coffroth, Sanner, and Uhl and the company, any 
reservation of a right of repossession in favor of the former par- 
ties. The evidence is that the company was simply to pay in- 
terest and repairs, which, in the nature of things, could not be 
a certain rent and that the talk about the right ot repossession 
was among Coffroth, Sanner, and Uhl themselves, not between 
them and the company. (Alnée, pp. 4-5.) 

Sth Assignument.—It will be observed that the instruction here 
prayed for was a declaration of the legal effect of a written in- 
strument and of the rights and duties of the parties under the 
same, ‘The answer leaves the construction of this writing to the 
jury in the light of “all the evidence in the case.” The prayer 
was also for instruction as to the legal result of certain evidence 
(of acts and omissions of Hardesty), if believed. To such a 
charge every party asking for it is entitled as a matter of right : 
Clark vs. Tabor, 28 Vt., 222. 


I]. The second contention is, that a Sheriff exceuting a writ of 


fiert facias against the S. & M. P. R. BR. Co. could not be held in 
trespass for levying upon and selling this rolling-stock under the 
circumstances in which the defendant below found it. 

As to what these circumstances were, there is no dispute in the 
evidence. The rolling-stock had been put upon the S. & M. P. 
road in 1875, marked as the property of the defendant company, 
which owned the road; had been used and controlled by that 
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company from that tithe continuously down to the date of the 
levy ; had been kept if repair and improved by it; had been 
proclaimed, in the repoSts of the President of the company to its 
stockholders and the ptdlic and in the sworn returns tothe Au- 
ditor-General of the St, te, as the property of the railroad com- 
pany. It was the onlyjvolling-stock on the road, and was in ae- 
tual use for the busines§ of the road at the time. There was ab- 
solutely nothing to insiB uate to the Sheriff the possibility of its 
being the property of aby person but the company. That such it 
was, there was an abundance of evidence patent tohiseyes. The 
mere fact of possession was prima facie evidence of ownership : 
(foodwin vs. Garr, S&S CbL, G15 > Vining vs. Baker, 5? Me., HLA 
Fish vs. Skut, 21 Barlf (N.Y), 3223 Entriken vs. Brown, 32 
Pa, St., J64.  Situatedfas this property was (assuming title in 
Hardesty), part of the forking property of a railroad, incapable 
of dismemberment—agparently the property of the railroad 
company—-in its actual uke and appropriate and necessary to its fran- 
chise, it was so intermifyled with that which the company un- 
questionably owned, tat the doctrine of confusion of goods 
would seem clearly te}apply in complete exoneration of the 
Sheriff erroneously seit ng the whole. 

Thus it has been | lc that, where the goods of A are inter- 
mixed with the goods . * B, and the Sheriff, by virtue of a writ 
against B, takes the got's of A and %, which are so intermixed, 
the Sheriff cannot be ulead as : trespasser for taking A’s 
goods, although the gog = have bee. so intermixed without A’s 
assent: Lewis vs, Witte ve, 5 N. H1., 264. 

The same doctrine is fated in Kneeland, on Attachments, $470, 
where it is further sagl: “The Sheriff has a right to attach 
all the defendant’s propyrty, and this right should not be abridged 
through fear of taking fproperty of third persons, that has been 
ingeniously mixed up wth it.” 

Again it has been hell, that, where the goods of a third party 
are mixed with the projprty, or in the apparent possession, of the 
judgment debtor, the Shipriff is not liable for levying on them 
as the property of the 4ebtor, unless there has been notice and 
demand of the goods by, the owner, and a delay or refusal to de- 
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liver.  Dawiniel vs. Gorham, 6 Cal., 4?; Bond vs, Ward, 7 
Mass., 127. And to the same effect is Robinson vs. Holt, #9 
N. ., 557. 

Nor is the officer required to refrain from making the levy on 
the mere disclaimer by the execution debtor of interest in the prop- 
erty, this being not enough to put him upon inquiry as to rights 
of a true owner: West rs. St. John, 6? Towa, 287, Nor is he 
bound to notice the bare assertions of individuals as to their 
claims to property in the possession of a defendant in an execu- 
tion; he is only required to notice legal claims fairly exhibited ; 
Dunlap Vs, Berry, ’ Tl. (4 Scan. ), sabe 

In the present case there is no pretense that any notice was 
given to the Sheriff of Hardesty’s claim prior to the day of sale, 
and the weight of evidence is that it was given at the sale. The 
form of the notice was a “ bare assertion” that the property le- 
longed to Hardesty (crnte, }). 16). There is no evidence that 
a copy of the transfer accompanied it, nor was the transfer on 
record, It contained no demand for the articles, There 
was no refusal to deliver them. The sale was merely of 
the interest of the defendant railroad company in them, and 
they were not delivered to the purchaser. The cars were 
simply unlocked, to be taken py any person that dared to do so. 
The trespass sued for was in the /ery. The notice, such as it 
was, was given half'a month after the levy. When it was made 
the Sheriff was justified, under the decisions quoted, in making 
it, and no action accrued to Hardesty on account of it. It cer- 
tainly will not be claimed that the notice (assuming it to have 
been a proper and sufficient one) retroacted in such a manner as 
to constitute that a trespass which was a justifiable act when 
committed, 

It was, however, not only justifiable in the Sheriff to levy on 
the entire property in the use and possession of the company, 
but it was his imperative duty to do so. The rules circumscrib- 
ing the subjects of a levy under an execution against a railroad 
company are too familiar to require the citation of authorities. 
The road cannot be dismembered. The levy must be upon the 
whole property and franchise, where the whole of the property 


ix in use tor the purpose; 
rolling-stock without the 
be on the road without t 
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of the franchise. It cannot be on the 
road and its appurtenances ; nor can it 


Ne rolling-stock, The Sheriff, then, in 


this case, finding this ra 


road company in possession of a road, 


certain buildings, implements, and rolling-stock, could pursue 
but one course, viz., levy upon the entirety. Of course, noth- 
ing could pass, by virtue of the levy, to his vendee except the 
interest of the executior-defendant ; but whatever that interest 
was—whether it was | goperty in the whole or in any portion 
of any particular ee it was absolute or conditional 
ownership—whether it vas : 


indefinite time—whether it was under a lease for ninetv-nine 


> 
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right of possession for a definite or 
years or at will—the Shqiff was bound to embrace it in his levy. 
Can it be possible that the law will so stultify itself as to com- 
mand the Sheriff to dof this, and in the same breath impose a 


penalty upon him, if, in 
attaches property in the 
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of the railroad compan 
appears to advance a sec 


L11. The third content 
the major to the minor pr 
upon the right, title, inter 


and upon property in its 


pbeying that command, he unwittingly 
possession, use, and apparent ownership 
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et right of POSSeSSION : 


, of which a third party subsequently 
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on (related to the one next following as 
rises) is that a Sheriff levying merely 
wt, and elaim of a railroad company in 


ossession and use for the Prrposes of its 
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tirety—cannot he held ih (reps hy the party actually owning 


husiness—the whole, interdot and property, being levied on as an en- 


the property. 
Even if Hardesty ha 
under his alleged pledgé of the same as collateral security, the 


heen in possession of the rolling-stock, 


interest of the railroad ¢-mpany in the stock might have been 
levied on and sold by thy Sheriff, and if that interest was only a 
supposed one, nothing would have passed to the purchaser. 

The interest of a pledgor of personal property may be seized 
kurley US, Withers, / Pearson (Pa.), 248, 
The interest of a mortzagor of goods in the hands of his mort- 


in execution and sold: 


gagee may be levied on aud sold, provided the possession of the 
mortgagee, for the purpose of satisfying his claim, be not inter- 
fered with : Woodside vs, Adams, 11 Vk, 417. 
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Much less is there any doubt, that, while the mortgagor retains 
possession of goods, they may be seized under an execution 
against him, and his interest in them sold to satisfy the judgment 
debt. The most recent judicial expression to this effect is prob- 
ably that of the Court of Chancery of New Jersey, on January 
25, 1886, in Fox vs, Cronan, reported in 2 Central Reporter, 265, 

The proposition here contended for being beyond the possi- 


bility of serious controversy, connects itself with— 


IV. The fourth contention, viz, that, in this case the Sheriff's 
levy WAS, in point of fact and law, not upon the property itself, but 
upon the right, title, interest, and claim of the S. & M. Po R. R. 
Co. in and upon the same. 

The evidence of what was done by the Sheriff is in his return 
and in the testimony (admitted without objection) as to the cir- 
cumstances surrounding the levy. (lite, pp. 14-18.) 

Excluding all testimony upon the subject, and regarding the 
return itself (1) as conclusive upon the Sheriff, and (2) as the 
subject of construction by the Court alone—upon what does it 
show the levy to have been made? = The first and most. striking 
peculiarity in the phraseology of the return is, that here was a 
levy intended, not on property of the execution defendant, but 
upon its right, title, interest, and claim in and upon certain prop- 
erty. ‘The words ” of, in, and to”’ are Copp site words — right, 
title, interest” : the word * upon” ix appropriate to the word 
“elaim.” The main purpose as to the intended subject of the levy 
being indicated by the first words of the return, “ levied upon all 
the right, title, interest, and claim of the S.& M. P. R. R. 
Co.,” the remainder of the clause ought to be construed in rela- 
tion to and dependeney upon these words, if it can be done. 
The Court below excluded this construction, and treated the re- 
turn as capable of but one meaning—levy upon the right, &c., 
in the road; but levy upon the property itself—intimating that 
the phraseology would have been different if the intention had 
been different. It is submitted that if the return were in fact 
intended to bear the construction put upon it by the Court below, 
“also” or “ further” would have been used in the place of “ and.” 
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The closest gvrammatical Cr vith th makes the words “ upon 


all the property,” connected with the preceding clause by the 
copulative “and,” bear the same relation to “ claim” as the words 
“of, in, and to the S. & M. P. R. R.” bear to “ right, title, and 
interest.” Nor is there ayy reason in the present case, upon its 
merits, for rejecting this nfost obvious construction. “The Sheriff, 
it was claimed by plaintiff below, was bound by his return and 
could not contradict or explain it, whatever construction the 
Court might put upon i. Hardesty, however, was certainly 
under no such disabilitv. ¢ If the construction given the return 
by the Court made it spedk an untruth, Hardesty was at liberty 
to contradict it: WeGough vs. Wellington, 6 Allen (Mass.), 505 ; 
Mentz vs. Hamman, 5 WRart. (Pa.), 150. 

It is, however, not cle: t that the construction of this return is 
au matter for the Court alone. Manifestly, it is fairly open to two 
constructions. The evidebice in the case shows that one of these 
constructions is in accordidbace with the facts as they actually oe- 
curred, the other, opposed to them. It follows that the return 
can be properly construed only by calling in the aid of the sur- 
rounding facts, and that, gherefore, it should have been left to the 
jury to decide, upon the egidence of the return and of the aceom- 
panving testimony, whetlier or not the Sheriff levied upon the 
property itself or merely “apon the interest of the railroad com- 
pany init. Thus it was peld, that, whether an ambiguous writ- 
ing was a direct undertaking or a guaranty, might properly be 
left to the jury : Philibert re, Bureh, 4 Mo. App. VEL s that, 
whether the grant of a \e road” denoted only a right of way 
“for the same purposes figr which it was used by the grantor at 
the time of the conveyange,” was a question for the jury: Cole 
rN, Sprowl, 35 Me., 220; that, when the terms of the levy, from 
which the quantity of land passing by the Sheriff's deed is to be 
ascertained, left that quarttity uncertain, it was a question for the 
jury: Hoffman vs. Danner, 14 Pa, St, 25. 

The testimony alludedsto is uncontradicted, and its effeet can- 
net be doubtful. In pdint of fact, nothing was done, in levy- 
ing on the company’s interest, but what is expressly sanctioned 
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in Woodside vs. Adams, sepra, and Fox vs. ronan, supra, ViZ., the 
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Sheriff merely inventoried, appraised, and advertised the prop- 
erty. He in no wise interfered with the rights of Hardesty. 
The fact that he locked the wheels (a faet, which, it seems, 
the Court below allowed to control its construction of the 
return) under the circumstances he explains—to prevent their 
removal in violation of an injunction in his hands, and after the 
locomotive had been so removed—was not inconsistent with this 
assertion, and would not have been so if the cause which induced 
him to do it had been wanting. He found the execution-defend- 
ant in possession of the rolling-stock. He levied upon its in- 
terest. Whatever else that might be, visibly and primarily it 
consisted of the right to use the same. That right in point of 
fact it had—there is no dispute as to that. “The Sheriff, by lock- 
ing the cars, interfered only with the right of the company to 
use them, There is no evidence that the plaintiff was prevented 
thereby from exercising any control over them that he actually 
attempted or was in a position to exercise, And surely, the mere 
surmise, that, had he offered to do so, he would have been pre- 
vented or treated as a trespasser, is too shadowy an infraction of 
his rights to be the basis of an action of trespass vi et armis. 
There was nothing adverse to the plaintiff's rights, if he had any, 
in the Sheriff’s action. 

As to the sale, that, as the testimony and the Sheriff’s return 
show, was of the “right, title, interest, and claim” only. It 
was at a distance from the place where the property was. Part 
of the latter was miles away, and no delivery was attempted to 
the purchaser. 

The assignments of error that raise the questions discussed 
under the foregoing three heads (IT., IL1., 1V.) are the 10th, 11th, 
12th, 13th, and 14th, none of which require any further notice, 
except that it may be observed, as to the 13th, that the answer 
oes considerably farther than the prayer, and as to the 14th, 
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that, in affirming the point recited, the Court submitted to the 
jury a most complex question of law ; for, the whole evidence 
bearing upon Hardesty’s “ right of immediate possession” being 
practically undisputed, there was nothing left to determine but 
the law resulting from the facts shown. 
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V. Finally, it is coniended, thet, whether Tardesty, on Deeem- 
her 16. IS7TS8. had the right of POSSESSION of this property or not, 
and ahether the levy i upon tt ov merely upon the company’s 
right, title, interest, — Hardesty was, at all events, estopped 
hy the ree ment of Se meery “, STS, and thr decrees entered in 
pursuance of the SUNG, from maintaining an action of frespass 
agaist the defe ndant og low. It is claimed that, hy thet agreement 
and the decrees referred fo, Hare sty, as we l/l as certain other par- 
ties to it. bound hinse Pind consented to be bound to assert his 
rights lo the rolling-stoek, if cruel he had, by (fil action following 
the property ite if vi thy hands of thee purchasers of the road at the 
setlex of January 2, 14e9, 

This contention is K sed upon what is claimed to be the mani- 
fest intent of the parte = to this agreement, as it is to be gathered 
from its four corners gind the circumstances of the parties and 
subject-matter at the time. 

The agreement (a#fe, pp. 19-21) starts out with a number of 
clauses beginning wig “whereas.” It thus recites the pendeney 
of equity proceedings entirely im to the one in which the 
agreement is filed—the proceeding in which the S.& M. P.R.R. 
was sold by the Trustee a the first mortgage, on January 2, 
1879—the sale, at the same time and place, of the road, &e., by 
the Sheriff—the entry of an appeal in the proceeding first above 
mentioned—the pendency of a motion to set aside the Sheriff’s 
sile—the claim of t#le by Hardestvy—the claim of title by the 
Connellsville Bank—dthe removal of the engine bv 1 its agents in 
violation of an injure ‘tion—and the pendeney of the attachment 
proceeding. — Ut the uv proceeds : “And whereas it is desirable that 
the relative rights of all parties interested or concerned should be 
determined at law, it is therefore hereby agreed”’—that the appeal 
above mentioned, in, another case, be withdrawn—that the Trus- 
tees sale he confirned—that the Sheriffs ~ile be confirmed— 
that the locomotive De handed over to the purchasers at these 
right of the bank to the locomotive “ be deter- 


sitles 
mined in an action at law’—that the rights of Hardesty to the 
rolling-stock “ be dgtermined according to law,” expressly saving 
any right he can establish to the same—that the contempt. pro- 
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ceedings be dismissed—and that a decree be entered embodying 


the provisions of the agreement. 

It thus appears that the agreement was intended to cover all 
the matters in controversy respecting this rolling-stock and the 
various proceedings in which these controversies arose, and to 
fix the status of the several claims put forth by suit or notice, 


and embarrassing the settlement of the question of possession of 


the road and property. The adjustment of the contempt pro- 
ceedings was, as, indeed, is shown by its subordinate position in 
the recitals, merely incidental. The prime object was to put an 
end to cross-litigation. Such contracts are favorites of the law : 


I Parsons Contr., *40S, *409, and especially so in the courts of 


this country: bid. It follows, that, in enforcing the methods 
adopted by the parties to such, a liberal construction will be 
given to the terms of the agreement, in order to effectuate its 
design. The method here adopted was to bring the rolling-stock 
within the reach of all the claimants—to give it into the posses- 
sion of the only one of them that could use and keep it there, 
i.e., the purchasers of the road—and, in order to enable them to 
do so, to ratify the proceedings culminating in the sales, and con- 
firm the titles conveved by them; reserving, however, to the 
parties claiming adversely to them and each other the right to 
assert their claims upon the property. To receive these assaults, 
and if they were successful, to pay the forfeit, was part of the 
undertaking of the party who obtained immediate possession, 
Bevond this, however, and as to all matters and rights of action 
arising out of the successive and complicated transactions inci- 
dental to the various proceedings recited in the instrument, a fair 
construction of it requires that the parties be held to have agreed 
ut finis sit fitium. And as to the express reservations of rights 
of action, thev must be governed by the prinetple Jnelusio unius 
est exclusio alterius. It ix to be observed that the reservation in 
the last clause, relating to Hardesty, reads as follows: “ This 
agreement Is not to prejudice anv right he may have and which 
can be legally established to the rolling-stock.” — It does not read : 
“This agreement is not to prejudice any right to the rolling-stock 
that he may have and which can be legally established.” In other 
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words, it is not any rjght in respect of the rolling-stock that he 
may have and that can be legally established, that is reserved, 
but only such as can be established directly fo the rolling-stock. 
Moreover, the section, in its opening clause, saves to Hardesty 
merely the right to ‘determine’ his “title or claim to the roll- 
ing-stock.” It follows, that, the reservation being only of a 
right of action in r’spect of Hardesty’s “title or claim to the 
rolling-stock”—only bof an action the gist and purpose of which 
should be to “ determine” the question of such right—and only 
in so far as his claim? “can be legally established fo the rolling- 
stock” itself, which, bv the agreement is in the hands of the pur- 
chasers of the road, #t must be deemed that any mere personal 
wrongs and vrievances are definitively waived and abandoned. 
The property itself yas the main subject of the convention, and 
it was to and upon the property only that the parties reserved 
any right of future claim, The action taken by the several par- 
ties to the agreementt and the proceedings had and the deerees 
made in pursuance af the same, estop each and all of them from 
any other course. She Connellsville Bank, the other claimant 
of the engine, so understood the agreement, and, in proper appre- 
ciation of its foree ani intended ettect, brought its suit against 
the purchasers for the recovery of the property itself. | 
The fact that neither Hardesty nor Pile was actually a party 
of record to the suit’ in which it was made and filed, can surely 
be of no vital consequence, The suit was brought by Geo. F. 
Baer and others in dehalf of the holders of the first mortgage 
bonds and in the natae of such of them as might see fit to join. 
It is in evidence (a@ife, p. 8) that, in November, 1875, Hardesty 
received, as additional collateral for his advance to Coffroth, 
Sanner, and Uhl, 8g000 of these first mortgage bonds. -There 
is no evidence that he disposed of or returned them before Jan- 
x, that, on that day he was 


nary 8, 1879. The presumption 
still the holder of those bonds; for, where a state of affairs, or a 
matter of fact, is once shown to exist, the presumption is that it 
still continues: Brown vs. Burnham, 28 Me.. 3S ; Brown vs. King, 
5 Mete. (Vass. ), ir : O Neil vs. New York. ete.. Mining Cex. J 
Nev., 141; Bell vs. Young, 1 Grant (Pa.), 175 ; Farr vs. Payne, 
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AL Vi.. Ole, In his capacity, then, as holder of these bonds, 
Hardesty was potentially and virtually a plaintiff in the bill. 
As the claimant of title to the subject-matter of the litigation, 
the rolling-stock, he could, at any time, upon lis mere petition, 
have been made a party to the record. THe was, and was recog- 
nized as, a necessary party to the agreement of January 8, 1879, 
for the purpose of making it the basis of a consentible decree. 
He made himself a party by joining in the agreement and assent- 
ing to the decree. Of course, that decree, as well as the agree- 
ment itself, must be regarded as conclusive pon him. 

As to Pile, he was neither a party to the record, nor did he 
join in the agreement. He had, at that date, no such control over, 
or interest in, the rolling-stock, as would have made it proper 
for him to do sO, Nevertheless, he Wis directly interested in its 
subject-matter. His name is mentioned in it and his action re- 
cited as one of the things to be provided for by its terms. Under 
the construction contended for, it distinctly operated as a benetit 
to him—a result which must have been in contemplation of the 
parties at the time. One of the incidents to Hardesty’s claim of 
title in the rolling-stock was, that he might bring an action of 
trespass against the Sheriff for his levy upon it—no matter with 
what prospect of success or failure, To be relieved of this pos- 
sibility was a direct benefit intended to accrue to Pile, by confin- 
ing Hardesty’s remedy to an action following the property in the 
hands of the purchasers of the road.» The reservation of this 
right to Hardesty was a consideration for the relinquishment of 
the former remedy ; for without that reservation, Hardesty, con- 
senting to the transfer of the property to the purchasers, would 
have been precluded from reclaiming it from them. The effect 
of the agreement between Hardesty and the purchasers, as re- 
spects Pile, is, therefore, that of a promise by A to B for the 
benefit of C. In such a case, C may insist upon the performance 
of his promise by A: / Parsons Contr., * JO6—* 46S, 

It is, however, only in a technical sense, that Pile can be said 
not to be a party to this agreement, It is in evidence (ante, p. 15), 
that, in making the levy upon this property and locking the ears, 
the Sheriff was indemnified by the parties who subsequently be- 
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cume the purchasers of the road. ‘These parties, therefore, were 
themselves most deéply concerned in the release of whatever liabil- 
itv the Sheriff might have incurred in the premises. Not having 
obtained possession‘of the property under the sale, they were not 
liable to an action themselves by Hardesty, but they were exposed 
to the hazard of belag compelled to pay its value, without any 
equivalent. Through the agreement, they obtained possession, 
uml they also expressly made themselves liable to an action for 
the recovery of the property They certainly did not intend to 
let the former linbidity on the indemnity bond remain in foree, 
and incur an additional one in respect of the property. They, 
therefore, waived the immunity this agreement would have given 
them as to the latter; but this was by way of substituting it for 
the former. Nowg these parties are parties to the agreement. 
Thev are also the real defendants in this case. Pile is merely a 
nominal defendant their representative. There is certainly no 
rule of law that prevents the real defendant from setting up a 
defense through the nominal one, or that prohibits the latter from 
asserting a defense,.or pleading an estoppel, in favor of the former, 
under his instructien., It is, therefore, improper to consider this 
agreement as ves dnter alios acta, and to deny to Pile the right of 
invoking it on thegrround that he is, technically, a stranger to it. 

The objection ispnow made that Hardesty himself was not a 
party to the agreement. It is signed by Ruppel and Hay as his 
attorneys. ‘To escane its legitimate effect in barring the action 
against Pile, it is waimed, that, in signing the same, the attorneys 
exceeded—not heb actual instructions ; no evidence is adduced 
to show that—but*he powers recognized by courts as within the 
generally accepteck scope of an attorney's authority, Qn this 
ground it is asserjed, with rather more meanness than cunning, 
that Hardesty is not bound by the act of his accredited repre- 
° 

Whether or not.an agent or attorney, in any given case, has 
exceeded his authority is a question of fact for the jury upon 
the evidence: Drcehman vs. Stiefel, 4l Mo., 184+ Morris vs. 
Simpson, 21 Weid. (N. Y.), G10; Sheldon vs. Ins. Co, 25 
Conn., 2U7 ; Refin. Co, vs. Bushnell, 8S Pa, St., 89; Hood 


vs. Adams, 128 Mass., 207; Twombly vs. Monroe, 16 Id., 
64; Wood vs. Ry. Oo., 59 Towa, 196; Henderson vs. 
Terru, G2 Tex., 281 (whether attorney authorized to appear in 
asuit); Aurrus vs. Mayo, 4 Ill, App. 106 (question of 
authority of attorney to make an agreement to dismiss a suit) ; 
unless the authority is given by writing, when it is to be meas- 
ured by the terms of the employment as construed by the Court : 
Nofsinger vs. Ring, 4 Mo. App. 076, And for the jury also 
would have been the question of ratification of the attorney’s 
act by Hardesty: Burr vs. Howard, 58 Ga., 564, which might 
very properly be inferred from the conduct of Hardesty and the 
length of the time elapsed before bringing this suit. “The whole 
matter was, however, treated as a question of law by the Court 
below, and though, as appears from Hay’s testimony, the employ- 
ment of Messrs. Ruppel and Hay was by letter from Hardesty 
to them, that letter was not produced, nor is there anything what- 
ever in the evidence to indicate that the terms of their employ- 
ment were narrower, or that their authority under its terms was 
less comprehensive than that of lawyers generally when emploved 
in cases of a similarly desperate character requiring prompt and 
authoritative action. All the evidence bearing upon the subject 
(ante, pp. 21-22), on the contrary, shows that Messrs. Ruppel and 
Hay were employed under the broad authority to “act for” 
Mr. Hardesty. And it is submitted that their action in signing 
for him the agreement in question was amply covered by an at- 
torney’s authority under such a commission. 

The general rule is that the acts of an attorney are binding 
upon the client in the absence of fraud: Church vs, MeCarmack, 
2 Md. Ch., 143; Thornbury Us, Macauley, Id., 4.25; Greenlee 
rs. Me Dowell, 4 Ired. kg. (N.C), 481; Sampson vs, Ohleyer, 2.2 
Cal., 200; Lawson vs. Bettison, 12 Ark, 401; Chambers es, 
Hodges, 23 Tex., 104. And an attorney employed in anticipa- 
tion of a suit, has just as much power to bind his client before 
as after the suit has been commenced: HHefferman vs. Burt, 7 
lowa, 320. Tf orders be given by a creditor to an attorney “ to 
obtain immediate security” for a demand, the whole manner of 
doing it is left in the discretion of the attorney, and the creditor 
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is bound by his ee Rice vs. Wilkins, 21 Me., 558. Agree- 
ments to go out of the regular course of proceedings, and to sub- 
mit to arbitration BY, reference are uniformly held within the 
power of an attorney: Cahill vs. Benn, 6 Binn. (Pa.), 99 ; 
Stokely vs. Robinsoh, 34 Pa. St., #15; Williams vs. Tracey, 95 
Id., #OS; Lee vs.+Grimer, 4 Col., 185; Markley vs. Amos, 8 
Rich. (S. C1), 468 so Smith vs. Bassard, 2 MeCord (S. C.), 406; 
Wade vs. Powell, 34 Ga., 1. So, without special authority from 
the emplover, to diniss an action: WeLeran vs. MeNamara, 44 
Cal., 508. So, to Wlease from attachment the property of the 
debtor attached in the suit: Jonson vs. Hawley, 0 Conn., 51; 
Benson vs. Carr, 78 Me. 76+ Moulton vs. Bowker, 115 Mass., 
+6. § 

Nor will a compromise made by an attorney, even though 
without special authority, be interfered with, unless it is so un- 
reasonable as to wagrant the belief that the attorney was Imposed 
upon or did not exércise his judgment fairly : Potter cs, Parsons, 
l4 lowa, 286; Roller re, Woolridge, AG Tex.. (aay Except 
where the sacrifice g:ade is such that it is impossible to believe it 
to have been fairly ‘made, a compromise by an attorney will bind 
the client : /olker Px. Parker, ? Cranch, 406. 

The question, tlfen, as to the binding foree of Ruppel and 
Hay’s joinder in the agreement of January 8, 1879, if it was a 
question of law forthe Court, would depend upon the reason- 
tbleness, fairness, aid judiciousness, under the circumsiances, of 
the arrangement sa far as Hardesty is concerned. Upon this 
question, it is subnjitted, there can be no room for doubt, not- 
withstanding the yemark of the learned judge below in_ his 
opinion (Record, p. 17) that it “did not in anywise benefit’ 
Hardesty. ’ 

Without the agréement, what was Hardesty’s position ? 

He claimed ownership of the engine and rolling-stock in-use 
on the S. & M. P. a. R. at the time of the levy. Notice of his 
claim had been gi¥en the Sheriff only on the day of sale. It 
was at best questionable whether the levy had been made on the 
rolling-stock itselfr only on the company’s right, title, interest, 
and claim in and upon the same. At the time, the property had 
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been in a situation, which, it would be claimed with at least 
much reason, justified an absolute seizure. The Sheriff had sold 
only the right, title, interest, and claim of the company in and upon 
the rolling-stock and had attempted no deliverv. The question 
whether Hardesty, under his claim of ownership, which, upon 
its face and in the light of surrounding facts and circumstances, 
was exceedingly precarious, could have any cause of action against 
the Sheriff, was, if not clearly negatived, at least fairly debatable. 
Against the purchasers of the road, on the other hand, who had 
not received or taken possession of the rolling-stock, there was 
no remedy, and by far the most valuable item, the engine, had 
been run off by an adverse claimant. ‘To pursue it, would have 
been a laborious and expensive business to Hardesty ; to pursue 
its captors, probably a losing speculation. The other rolling- 
stock he could not touch; for its removal was inhibited by an 
injunction, 

Now, how did the agreement of January 8, 1879, affect this 
situation ? 

It surrendered the shadowy and doubtful remedy against: the 
Sheriff. In exchange therefor, it brought back the engine within 
Hardesty’s reach, placed it and the rest of the rolling-stock inte 
the hands of a responsible party and gave Hardesty a right of 
action he had not before against this party to enforce his claim 
upon the rolling-stock. Regarding Hardesty merely in the 
light of a claimant of the rolling-stock, it is impossible to over- 
look the substantial and tangible advantages that aecrued to him 
under this agreement, in exchange for the problematical rights he 
vielded up. But when it is remembered, that, as the holder of 
bonds secured by the first mortgage, to which the then absent 
engine was claimed to be. subject, he had, even if his claim of 
title filed, a direct interest in its return—it is manifest that the 
provisions of the agreement of January 8, 1879, were most ju- 
diciously and advantageously adopted tor Hardesty by the attor- 
neys that represented him, It follows, that the only ground 
upon which, if established, it would lie in Hardesty’s mouth to 
repudiate their action, viz., as unreasonably disastrous and un- 
fair to him, utterly fails of substantiation from the facets of the 
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case, and there is, therefore, no room for denying to the agree- 
ment the force contended for. 
The questions discussed under this head are raised by the 15th 
assignment of error, 
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The 21st rule of t%is court requires that the brief of the plain- 
tiff in error shall contain, inter alia, a concise abstract or statement 
of the case, presenting succinctly the questions involved and the man-' 
ner in which they are‘raised. 


The statement of fie case by the learned counsel for the plaintiff 
in error covers thirty pages. 
= * 


Viewing its length and character in the light of the rule referred 


to it is quite diffieujt to say that it is a compliance with its re- 


quirements. 

For this infractio§ the learned counsel pleads by way of excuse 
and justification whaf he calls the “complex nature of the transac- 
tions and occurences of which the case is the outgrowth.” 

But we are unabl@to see the complexity of which he complains. 
Viewed from a conjmon sense standpoint we think the case is a, 
plain and simple on 

There is no uncertainty or confusion, either as to the law or the 


facts which govern ‘t, except that which has been most industrious- 


ly and persistently cRst upon it by the statements and arguments of 


the counsel for the plaintiff in error. He has quoted isolated parts 
of the testimony of he witnesses in such way as only serves to keep 
from view the real import of their evidence. 

We regret that a cannot for these reasons give our assent to a 


large portion of his&tatement of the case. 


2 Pile us. Hardesty. 


Briefly and suceinetly narrated the facis are these: 

The first Somerset & Mineral Point Railroad Company was in- 
eorporated by an Act of the General Assembly of the State of 
Pennsylvania, approved March 17, 1868, under that corporate 
name, Sometime after the company was organized the road was 
built and ready for operation, except as to rolling stock. 

On the 3d day of June, 1871, the company issued coupon bonds 
to the amount of 850,000, bearing interest from date. To secure 
payment of these bonds the company at the same time placed a 
mortgage on all the property, real and personal, it then owned, and 
all that whieh it might acquire in the future. 

Afterwards, on the 22d of January, 1872, the company made a 
further issue of bonds of like character to the amount of $30,000, 
and on the same day placed another mortgage on the same property, 
similar in terms to the first, to secure payment of the second. issue 
of bonds. 

This company never owned any rolling stock. It operated the road 
from the time of completion until the 1st of December, 1874, with 
rolling stock leased from the Pennsylvania Railroad Company. 

On the aforesaid Ist dav of December, 1874, the road and all 
the property belonging to the company, real and personal, were 
sold at trustee’s sale, upon proceedings regularly had upon the sec- 
ond mortgage, for non-payment of interest thereon. This sale was 
made subject to the lien of the first mortgage. 

At this trustee’s sale A. H. Coffroth, Esq., bid the property in at 
the sum of $22,050 in his own name, but purchased for the benefit 
of himself, John H. Uhl, Esq., and M. A. Sanner, and immediate- 
ly transferred one-third thereof to each of his said co-vendees, and 
the three paid the aforesaid purchase money. 

Afterwards, on the 8th day of February, 1875, these purchasers 
obtained a charter and organized a new company under the provi- 
sions of the Act ot the General Assembly of the State of Pennsyl- 
vania, approved April 8th, 1861, and the supplement thereto of 
February 19, 1867. 

The material parts of these several Acts of Assembly, are cor- 
rectly recited on the first and second pages of the plaintiff in error’s 
brief, 

The corporate name of the new company was made the same as 
the corporate name of the old company, to wit, “The Somerset & 
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Mineral Point Railrogd Company.” But though they bore the 


same corporate name hey were separate and distinct corporations, 
both in law and in fact. 

The new company tgok possession and operated the road from its 
organization until the sess part of March, 1875, with rolling stock 
leased from the Penns¥lvania Railroad Company by the new com- 
pany, the same as the old company had done during the time it 
owned and ope ‘ated the road, 

The Pennsylvania Railroad Company having refused to extend 
the lease of its rolling stock to the new company bevond the month 
of March, 1875, and "the new company not having the necessary 
means to supply it bythe purchase of other stock, and having to 
meet the interest on the first mortgage bonds of the old company, 
and being at the same time indebted to Coffroth, Uhl and Sanner 
in the sum of $22,050, for their original purchase money, found 
the new corporation at this period of its history in rather a de- 
pressed financial condition. 

With a view to relieve the company from this embarrassment its 
board of directors resolved, on the 6th day of March, 1875, to issue 
coupon bonds of thef company to the amount of 845,000, of the 
‘ denomination of one hundred dollars each, payable on the first day 
of May, 1885, bearirh: interest at the rate of seven per cent. per 
annum from the firy day of May, 1875; and to secure the pay- 
ment thereof by a mgrtgage upon the road, its franchises and pro- 
perty, real and persomal, acquired and to be acquired. 

Afterwards, on the 13th day of March, 1875, in pursuance of 
this resolution, the «:mpany issued the bonds and executed the 
mortgage in oes 2 named upon the terms and conditions above 
stated, 

These bonds were upplied as follows, to wit: 

Coffroth, Uhl and\Sanner proposed to take $21,000 of them in 
full satisfaction of the $822,050, which the company owed them for 
their original investment in the purchase of the road, and, this 
offer being accepted the company delivered $7,000 of them to 
Coffroth, and a like gmount to Uh] and Sanner each. 

This left a balanee of $24,000 of the bonds still belonging to 
the company which gs retained by the company in its treasury for 
the purpose of realizing, by a sale thereof, money sufficient to pur- 
chase rolling stock te equip and operate the road, 
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The financial eredit of the company not being of the highest 
order at that time, and these bonds being second mortgage bonds, 
they did not find a ready market. 

This source of revenue was therefore not available in time to 
meet the demands of the company for engines, cars, &c., necessary 
to operate the road. And the Pennsylvania Railroad Company 
having refused to extend the lease of its rolling stock to the new 
company beyond the month of March, as before stated, the com- 
pany found itself in a perplexing situation. 

Under these pressing circumstances Coffroth, Uhl and Sanner 
came to the front, and individually purchased and paid for, out of 
their own funds, the rolling stock in controversy. in this suit ata 
cost of $14,400, and offered to let the new company have the use 
of it for the interest of its original cost and to keep in repair by 
way of rent, they reserving the right to take possession and remove 
it at any time they saw proper to do so. This was agreed to by 
the company, and this arrangement was to continue until the com- 
pany could realize by sale of its aforesaid bonds, or from the earn- 
ings of the road, funds sufficient to purchase the property. When 
this would be accomplished then Coffroth, Uhl and Sanners were 
to sell and transfer the rolling stock to the company. 

The company being unable to realize, from either of these sources, 
money enough to buy and pay for it, this arrangement was extended 
and the company continued to use the property on the road under 
the terms and conditions above named from March, 1875, the time 
Coffroth, Uhl and Sanner put it upon the road, until December, 
I878, when it was taken possession of by the plaintiff in error as 
hereafter stated. 

In December, 1875, Coffroth, Uhl and Sanner, as individuals, 
borrowed $15,000 from R.S. Hardesty of the city of Baltimore, 
the plaintiff below and defendant in error. : 

for this they gave their joint and several obligations payable two 
years after date with interest. At the same time they placed in his 
hands $21,000 of coupon bonds, as collaterai security for the pay- 
ment thereof. These were the same bonds which they had_previ- 
ously received from the new company, in payment of the $22,050 
which it owed them for the purchase of the road as aforesaid, and 
were their own individual property. 
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Sanner being then fie owner in his own right of $2,000 of the 
first mortgage bonds of the old company’s issue of $50,000, placed 
them also in Hardesty’§ hands as an additional collateral, together 
with $5,000 of the neyj company’s bonds, being part of the $24,000 
which had been set ayjart in the treasury of the new company for 
the purpose before stated. 

thus Hardesty held‘as collateral coupon bonds amounting in all 
to $28,000. i 

These collaterals weee all the individual property of Coffroth, 
Uhl and Sanner, except the $5,000 of treasury bonds which be- 
longed to the new company, as above mentioned, 

Afterwards, in Decey»ber, 1877, and a few days after the maturity 
of Coffroth, Uhl and Sanner’s bond to Hardesty, Coffroth and Uhl 
called upon Hardesty -in Baltimore with a view to procure an ex- 
tension of payment oft it, they having in the meantime acquired 
Sanner’s interest in th rolling stock .by assuming payment of his 
part of the Hardesty debt. 

At this interview they succeeded in procuring the extension de- 
sired by agreeing to sell and transfer to Hardesty the rolling stock 
in controversy in this: suit as an additional collateral sec urity for 
the payment of his be ha, he having the right to take the actual 
possession of the prop¢rty whenever he saw proper to do so. 

This transfer was wade expressly subject to a lien of $1,500, 
which Coffroth, Uhl aid Sanner owed on the engine, and was to be 
reduced to odin ak delivered to Hardesty as evidence of his 
title and ownership whenever he required it. | 

On the 20th day of ‘November, 1878, Hardesty, by his attorney, 
A. J. Colburn, Esq., called upon Coffroth and Uhl, in Somerset, 
Pennsylvania, in relatibn to the matter, and on that day they, in 
pursuance of the agreegrent of 1877, upon which Hardesty extended 
payment, executed the following bill of sale, for the purposes afore- 
said : y 

“For value received we hereby sell, transfer and set over to R. 
S. Hardesty, of the ciby of Baltimore, one engine, (letter A), sub- 
ject toa lien of $1 50%}, one passenger car, one car used for baggage 
and passengers, and t¥o gondolas, being the rolling stock now in 
use on the Somerset and Mineral Point Railroad. 

“The said rolling gtock to be appraised by competent persons, 
and the value thereof go be credited on the bond of A. H. Coffroth, 
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M. A. Sanner and John H. Uhl. Witness our hands and seals 
this 20th day of November, 1878. 
‘A. H. Corrroru. [SEAL.] 
“J. H. Unt. beans)” 

On the day of the date of this bill of sale Coffroth and Uhl 
mailed it at Somerset, Somerset county, Pennsylvania, to Hardesty 
at Baltimore, who received it the following day. 

On the 30th dav of September, 1878, Geo. F. Baer obtained a 
judgment in the name of John Roth, for his use, against the Somer- 
set & Mineral Point Railroad Company, at No. 518 of August 
Term, 1878, in the Court of Common Pleas of Somerset County, 
Pennsylvania, for the sum of $1,081.29, being for interest due on 
some of the first mortgage bonds issued by the origin: al corporation, 
the old company, 

On the 25th day of November following, Baer, the equitable 
plaintiff, issued execution on this judgment; and on the 16th day 
ot December, 187%, the Sheriff made and endorsed upon the said 
writ the following levy: 

“ By virtue of the within writ I went to the respective offices 
. " and demanded payment. * *~ * Payment 
thereof has not been made. And I have, therefore, by virtue of 
the same written writ, levied upon the right, title, interest and claim 
of the S. & M. P. R. R. Co., of, in and to the Somerset & Mineral 
Point Railroad in Somerset county, Pa., and upon all property, real 
and personal and mixed, including locomotives, cars, hand cars, 
tools, engine houses, depot, water station, siding and switches now 
in regular use of said railroad company in the conducting of it 
business as a carrier, and the rights, franchises, privileges and rights 
of way of said company, incident, appurtenant or tn any wise ap- 
pertaining or connected therewith. 

Dec. 16, 1878. “Gro. W. PILE, Sheriff.” 

This levy included the rolling stock in controversy and the ident- 
ical property described in the bill of sale of Coffroth and Uhl to 
Hardesty, of November 20th, 1878. 

The Sheriff took the actual possession and locked the cars and 
kept them loc ked until he sold them. 

Having received notice of Hardesty’s claim to the property he 
demanded indemnity, and Geo, F. Baer, the equitable plaintiff 
in the execution, Wm. M. Hall and CC. Long executed and deliv- 
ered to him their bond, to save him harmless against Hardesty’s 
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On the 2d day of Janyary, 1879, and before the sale, the follow- 
ing written notice was ei on the Sheriff, the defendant in error: 
“To Geo. W. Pile, Sherif?’ of Somerset County: 

“You are hereby notified not to sell the following rolling stock 
on the Somerset & Mineral Point Railroad, to wit: one passenger 
car, one passenger and fageage ear combined, two gondolas, and 
one engine (marked A,)gs [am the owner of the said passenger 
car, passenger and baggage car, the two gondolas, (and the engine, 
subject to the payment of $1,500—due W. Kk. Bailey & Co. or their 
assigns.) Jan. 2, 1879. “Riewarp S. HARDESTY. 

é* By his attornevs, 
§ “W.H. Ruppe and Var. Hay.” 
Sut, notwithstanding :this notice, the Sheriff, being indemnified 
by Hall, Baer and Long, the parties interested, proceeded with the 
sale, and sold the property in dispute to Long for the sum of $20, 
and thereupon unlocked, the cars and delivered possession to him, 
and made the following “eturn, to wit : 

* January 2, 1879, all the right, title, interest and claim of the 
Somerset and Mineral ‘Point Railroad, in Somerset county, and 
State of Pennsylvania, and all property, real, personal and mixed, 
including locomotives, cars, hand cars, tools, engine houses, depots, 
water stations, siding and switches, as held by the said Somerset and 
Mineral Point Railroads ‘ompany in the conducting of its business 
as a carrier, and all the rights, franchises, privileges and right of 
way of said company, invident or appurtenant, or in anywise apper- 
taining or connected therewith, sold to Christian Lang, for the sum 
of twenty dollars, of which $18.25 was applied to costs, Sheriff, 
for all costs but attorney’s fee. “Gro. W. Pinte, Sheriff.” 

On the 9th, 10th and 11th pages of his statement of the case, the 
learned counsel for the plaintiff in error seems to have taken great 
pains to give at length what he alleges to be true copies of certain 
reports of the President and Treasurer of the 5S. & M. P. R. R. Co. 
to the Auditor General of the State of Pennsylvania in regard to 
the ownership of this 4 lling stock, but at the same time takes 
special care not to vive in detail the testimony of those officers, 
wherein they denied the correctness of these alleged copies and 
pointed out the errors \vhich they contained, and testified clearly 
and positively that the S. & M. P. R. R. Co. did not own the roll- 
ing stock on the road, bjt on the contrary, it belonged absolutely to 
Coffroth, Sanner and Uhl, individually, as before stated. 
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Afterwards, on the 19th day of November, 1881, Hardesty 
brought this action against the Sheriff in the Circuit Court of the 
United States, in the Western District of Pennsylvania, at No. 2 
of May Term, 1882, to recover the value of the property alleged 
to have been thus wrongfully taken from him. 

The plaintiff declared in trespass vi et armis de bonis asportatis. 
To this the defendant pleaded not guilty, and thus the issue was 
made up. 

On the trial below the plaintiff, to maintain the issue on his part, 
gave a large amount of evidence tending to prove his title and his 
right to the immediate possession of the property in dispute through 
Cofiroth, Uhl and Sanner. 

The defendant, to maintain the issue on his part, gave evidence 
tending to prove title and ownership to the property in the 8. & 
M. P. R. R. Co. 

The testimony introduced on both sides was fairly submitted to 
the jury by the learned judge who presided at the trial, with proper 
instructions as to the law applicable to the case, as will appear by 
reference to his charge. 

The jury, by their verdict, found the facts substantially as narrated 


in the foregoing statement of the case. 
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ARGUMENT FOR DEFENDANT IN ERROR. 
( 


The counsel for the- ‘pli untiff in error complains that the learned 
and able judge who tried this cause in the court below committed 
fifteen errors. His printed argument to prove this is quite elabo- 
rate; it is twentv-nit é pages long. 

Much of it woull, be appropriate and perhaps entertaining if 
addressed to a jury ; but its pertinence in a court of eepttity is not so 
clear. ‘ 

We shall not undertake to follow it through all its meanderings 
or divisions, sub-divisions, &ke., into which it is divided and sub- 
divided with so much skill and ability. 

The order of its azrangement is so finely drawn that it tends 
more to confuse and darken than to enlighten and lead to a correct 
understanding of the case. 

On the trial in thegeot uurt below it was admitted on both sides that 
the old S. & M. P. r. 


But the defendant ‘claimed that when the rolling stock in dispute 


R. Co. never owned any rolling stock. 


was put upon the rpad by Coffroth, Uhl and Sanner, the new 
Ss. & M. P. R. R..Co. had a certain “ proprietary interest or 
cate in it,” resulting from certain negotiations between it and 
Coffroth, Uhl and Sanner, looking to a purchase of the property by 
the new company, and that it thereby became subject to the $50,000 
mortgage against the old company, under that provision of the 
mortgage which made it a lien upon after acquired property of the 
company. ° 

When touching uyon this point the learned judge in his charge 
to the jury on the trial below, said: 

“ And here, to guard the jury against possible misapprehension, it 
is proper for me to suy that the $50,000 mortgage of the old com- 
pany, while a continuing lien upon the railroad itself, did not attach 
to or bind this newl¢ acquired rolling stock. Whether that rolling 
stock belonged to the new company or to Coffroth, Uhl and San- 
ner, as individuals, it was not bound for that mortgage debt.” Vide 
record, page 11. 3 

Under the evidence and charge of the court, the jury found for 
the plaintiff. The defendant moved for a new trial and assigned 


this part of the chagge, inter alia, as a reason. 
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On the argument of this motion, the learned counsel for the 
defendant again pressed this point upon the attention of the court 
with renewed vigor, but the court, after carefully reconsidering the 
question, said: 

“We cannot vi 


o 


ve our assent to the proposition that the rolling 


stock in question was bound by the first mortgage of the first cor- 
poration. That the company never owned any rolling stock and 
none passed to the purchaser of the railroad at the-sale under the 
company’s second mortgage. The locomotive and cars were acquired 
after that sale and after the incorporation of the second company. 
Moreover, the jurv have found that they were not the preperty of 
the second company, but were purchased and owned by Coffroth, 
Uh] and Sanner, and that their title became vested in the plaintiff 
before the trespass complained of. It is true the first mortgage in 
terms covered the “future to be acquired” rolling stock of the 
company, and doubtless it would have attached to engines and cars 
subsequently acquired by the mortgagor and placed upon the road. 

“But none of the cases relied on by the learned counsel give 
countenance to the notion that such mortgage grasped the rolling 
stock of third persons temporarily used upon the railroad under a 
contract between them and a company subsequently operating the 
road, Such rolling stock does hot become fixed to ancl part of the 


ie] 
. 


railroad Vide reeord, page i >. 

In view of the decisions of this court the soundness of this rul- 
ing cannot be doubted. 

United States vs. New Orleans Railroad, 12 Wead/, 362. 

“Was a suit instituted by the United States as the holder of a 
number of the first and second mortgage bonds of the New Orleans 
& Ohio Railroad Company against that company, and one Trimble, 
trustee of them, to foreclose the Mortvages given to secure the said 
bonds. These mortgages were executed in 1858 and 1860, respec- 
tively, and covered all the company’s property of every kind, with 
a stipulation to Include also all future acquired property. 

“The trustee of the mortgages and several individual bondholders 
were made parties, and the bill contained proper allegations as to 
the impracticability of making all of them parties. After a final 
decree of foreclosure and sale, and whilst the execution was in the 
hands of the Marshal, it transpired that a portion of the rolling 


stock, consisting of two locomotives and ten cars, had heen sold to 


- @ 
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the railroad com paay by the United States in 1S66, and that simul- 
taneously with the sale the! company gave to the United States a 
bond for the purchase mo§ev, wherein it was stipulated that the 
latter should have a Hen therefor upon the property sold, and that 
the COM PAN should not self it or preart with it, until pavinent of the 
price, without the written censent of the United States. Hereupon 
plaintiff and defendant directed the Marshal not to sell the said lo- 
comotives and cars. The rest of the property was sold, but brought 
less than the amount of the! mortgage bonds, 

* The parties then filed ? written statement of the facts in rela- 
tion to said locomotives anc cars, adding to what ts above stated the 
further fact that the bond viven for the purchase money thereof 
was not recorded, and that its contents were unknown to all the 
bondholders of the railroad company except W. ‘Trimble, the trus- 
tee of the mortgages. Upon this statement the question whether 
the United States had a superior equity in this property to that of 
the bondholders, under thee mortgages, was submitted to the court 
for its decision, and the @urt decided that they had a supertor 
equity, and made a decree to that effect.” 

Onan appeal to this couft the decree was affirmed. His Honor, 
Justice Bradley, in deliveripg the opinion, infer alia, said: 

“The appellants contend . ;' ; the hortvaves being 
prior in date to the bond ,ziven for the purchase money of these 
locomotives and cars, and being expressly made to include after 
acquired property, attached to the property as soon as it Was pur- 
chased and displaced any jinior lien. 

“This, we apprehend, if an erroneous view of the doetrine by 
which after acquired property is made to serve the uses of a mort- 
pare, : ' 

“That doctrine is intendg! to subserve the purposes of justice and 
not injustice, Such an application of it as is sought by the appel- 
lants would often result in ‘gross injustice. A mortgage intended to 
cover after acquired propeiby ean only attach itself to such property 
in the condition in which it comes into the mortgagors hands, 

“| { that property Is already subject to mortgages or other liens, 
the general Inortgvage does not displace them, though they may be 
junior to it In point of tings. 

“Tt only attaches to such interest as the mortgagor acquires ; and 


if he purchases property gind gives a mortgage for the purchase 


te 
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money, the deed which he receives and the mortgage which he gives 
are regarded as one transaction, and no general lien impending over 
him, whether in the shape of a general mortgage or judgment, or 
recognizance can displace such a mort@age for purchase money, tine 

“Had the property sold by the government to the railroad com- 
pany ween rails, as in the case of the Galveston Railroad Company 
vs. Cawdrey, or any other material which became aftixed to and a 
part of the principal thing, the result would have been different. 
But being loose property, susceptible of separate ownership and 
separate liens, such liens, if binding on the railroad company itself, 
are unaffected by a general prior mortgage given by the company 
and paramount thereto.” 

In Fosdick V8, Schall, {) Otto, 21, his Honor, (Chief Justice 
Waite, in delivering the opinion of the court, re-aftirmed this doc- 
trine, with emphasis. In touching upon this question he said : 

“The mortgage attaches to the cars if it attaches at all, because 
they are ‘after acquired’ property of the company ; but as to that 
class of property it is well settled that the lien attaches subject to 
all the conditions with which it is Incumbered when it comes into 
the hands of the mortgagor. The mortgagees take just such an 
interest in the property as the mortgagor acquires; no more, no less, 
These cars were loose property, susceptible of separate ownership 
and separate liens, and such liens, if binding on the railroad com- 
pany itself, are unaffected by a prior general mortgage given by the 
company and paramount thereto.” 

The doctrine of these cases is re-affirmed in Fosdick vs. Car 
Company, tbid, 256, and should now be recognized as settled law in 
regard to this question. 

The theory, therefore, of the counsel for the plaintiff in error, that 
the rolling stock in dispute became subject to the lien of the first 
mortgage when put upon the road by Coffroth, Uhl and Sanner, 
when tested by the law as laid down in the cases cited, cannot pre- 
vail, and must be dismissed as unsound. 

On the trial below Hardesty, the plaintiff, contended that Coff- 
roth, Uhl and Sanner had purchased and paid for the rolling stock 
in dispute; that it was their own individual property; that they 
leased it to the new S. & M, P. R. R. Co. for a stipulated rent and 
put it upon the road in pursuance of this lease, reserving the right 
to resume the possession at any time they pleased. That afterwards 
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they sold and transferred the property to him with the right of im- 
mediate possession as collateral secutity for their indebtedness to 
him; and that at the timeéof the alleged trespass he had the legal 
title to the property and tRe right of immediate possession. 

The defendant admitte ownership in Coffroth, Uhl and Sanner, 
but contended that they hed sold the property to the new company, 
and that it was put upon the road and into the possession of the 
new company in pursuarfee of an absolute sale, and not under a 
lease, as asserted by the plaintiff. 

The issue of fact thus raised was the leading feature of the trial. 

A large amount of evglence was introduced by the plaintiff in 
support of his side, and 4 considerable amount was introduced by 
the defendant tending to prove his position. 

The learned judge wht presided at the trial, in his charge, pre- 
sented to the jury this is#ue of fact with great clearness in the fol- 
lowing language: 

“The plaintiff claims, and he has given evidence tending to show, 
that the rolling stock, thé subject of this controversy, was purchased 
by Coffroth, Uhl and Sanner, individually and for themselves; 
that they gave their personal obligations for the price; that the 
rolling stock was deliveted to them, and was their individual pro- 
perty; that they permitted the new company to use it upon the 
road for a compensation; but reserved to themselves the right to re- 
sume possession thereof ;at any time they saw proper to do so. 

“Whether the rolling’ stock was the individual property of Coff- 
roth, Uhl and Sannerfor was the property of the new railroad 
company, the corporatidn, is the fundamental question in this case. 

“If it belonged to the corporation the plaintiff, of course, can 
not recover, for he clainis title, not under the corporation, but under 
Messrs. Coffroth, Uhl and Sanner. To whom then did this proper- 
ty belong?” Vide record, page 11. 

The jury, upon a careful consideration of this question, in the 
light of the evidence on both sides, by their verdict answered that 
it belonged to the plaintiff and not to the new company. 

The learned counsel for the plaintiff in error asserts in his printed 
argument that the secand S. & M. P. R. R. Co. acquired a certain 
proprietary interest oreproperty in the rolling stock in dispute and 
that this fact was “ established by unconflicting testimony.” 
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In this broad assertion he is clearly ‘mistaken. The Jearned 
judge, on the trial below, submitted this branch of the case to the 
jury in the following language: 

“A. H. Coffroth, John H. Uhl and Michael A. Sanner have 
severally testified at length upon this whole subject, and they re- 
spectively state that this rolling stock was purchased, paid for and 
owned by them individually, and that it was used by the corpora- 
tion under che arrangement alleged by the plaintiff. 

“ Peter Hetily and Noah Roberts, who were directors of the new 
company, testify that at the first meeting of the board of directors 
after the rolling stock was acquired Gen. Coffroth, who was the 
president of the company, stated to the board that the rolling stock 
belonged to Coffroth, Uhl and Sanner, and the terms upon which 
they were willing the company should have the use of it; and these 
two witnesses add, that they understood the rolling stock was the 
individual property of Coffroth, Uhl and Sanner, and was used by 
the company under the alleged arrangement. 

“Upon this branch of the case the defendant places great reliance 
upon certain minutes of the company, upon which counsel have 
commented, the action of the railroad company and of Coffroth, 
Uhl and Sanner in respect to the new company’s mortgage of 
$45,000, and the bonds intended to be secured thereby, il report ot 
General Coffroth, as president of the company, to the stockholders, 
and several annual reports, four in number, made by the officers of 
the company to the Auditor General ; and it is strenuously insisted by 
the defendant’s counsel that the acts of the company, and of Coffroth, 
(’hl and Sanner, and the statements made in the documents referred 
to, are inconsistent with the plaintiffs theorv as to the ownership 
of the rolling stock, and contradictory of the testimony of Coffroth, 
Uhl and Sanner. All this, however, is denied by the plaintiff’s 
counsel, ) * What eredit shall be given to the 
witnesses it is for the jury to determine. If any of them have any 
personal interest in the controversy, that is a matter which may go 
to their credibility, and is for your consideration. You have seen 
and heard the witnesses, and it is for you to say whether they have 
testified truly or falsely. 

“Upon the whole evidence in the case you will determine whether 
the ownership of the property in question was in the corporation or 

in Coffroth, Uhl and Sanner.” 
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The jury, upon a fpll and careful consideration of the evidence 
on both sides, aided Sv this clear and impartial charge, found that 
the new company has no interest or ownership, “ proprietary ” or 
any other kind, greatjor small, in the rolling stock in dispute. 

The plaintiff in errer further claims “that in this ease the Sheriff’s 
levy was, in point of ‘fact and law, not upon the property itself, but 
upon the right, title, bhiterest and claim of the S. & M. . R. R. C'o, 
in and upon the samé,” 

The levy is in thest words : 

“By virtue of the; within writ [ went to the respective offices 
* * * and dematded payment. * - Payment thereof has 
not been made. And I have, therefore, by virtue of the same 
written writ, levied Spon the right, title, interest and claim of the 
Ss. & M. P. R. R. Co. of in and to the Somerset & Mineral Point 
Railroad, in Somerseg county, Pa., and upon all property, real, per- 
sonal and mixed, including locomotives, cars, hand cars, tools, en- 
vine houses, depot, Weiter station, siding anal switches, now in the 
regular use of said railroad company in the conducting of its bust- 
hess as a carrier, and® the rights, franchises, privileges, and rights 
of way of said company, incident, appurtenant or in any wise ap- 
pertaining or connected therewith. 

* December 16, [Xys. “Gro. W. Prue, Sheriff” 

Before the sale the Sheriff, plaintiff in error, was served with the 
following written nofice : 

- To Geo. WW, Pile. Neerit? of Somerset Co.: 

“You are hereby notified not to sell the following rolling stock 
on the Somerset & Mineral Point Railroad, to wit: one passenger 
car, one passenger and baggage car combined, two gondolas, and 
one engine, marked? A,’ as I am the owner of the said passenger 
car, passenger and baggage car, the two gondolas, (and the engine, 
subject to the pavmefit of $1,500, due W. Kk. Bailey & Co., or their 


assigns.) Jan'y 2, 187%. “RicHaArp HARpDESTY. 
7 ap * 
.“ By his Attorneys, 
: “Wa. H. Ruppen and Va. Hay.” 


The plaintiff below called Geo. W. Pile. the defendant, as for 
cross-examination unxler the Pennsylvania statute. His testimony as 
to the actual siezure is as follows ; 

™ ). You are the defendant in this case ? 

a eC 
kr (. You are Sprit? of Somerset county! 

“A. J wee. 

“CO. Will you tbe. sir, whether you had a writ in your hands in 

1878/7 
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"4. 2008. 

“@. You made a levy in pursuance of that writ? 

“A. Yes, air. 

of * * * * * * 

“Q. Now do you pretend to say that you don’t know whether you 
levied upon this rolling stock or not ? 

“A. There was a levy made upon the road and all the right, title, 
interest and claim of the Somerset & Mineral Point Railroad Com 
pany. 

“©. Don’t you know that those cars were locked? 

“A, I know these cars were locked. 

* * * 2 * * * 

“QQ. Did you lock them by virtue of the writ you had in your 
hands? | 

“4. Yes, er. 

“OQ. What writ was it? 

“A. Geo. F. Baer for use against the Somerset & Mineral Point 
Railr oad Company. 

“@ You required a bond of indemnity ? 

si 7a 

“OO. Who gave you the bond ? 

“A. It was handed to me by my attorney, General Kountz. 

“QO. Who were the bondsmen ? 


i. am m. Mt. Hall, Christian Lov g and Geo. F. Baer. 


« Q. They directed you to execute the writ ? 
“A. J was directed by their attorney, W. J. Baer. 
“@). And in pursuance of that you locked the cars? 
“A. Fay ol. 
x . x x + * # 
“@. How long did you keep them in your custody in that way ? 
we” * _ they were locked until after the sale. 
" * 
“ Q, “i I siteiateaie you, you nibiidonailiy sold them by virtue 
of the writ in your hands ? 
“A. Yes, sir. 
“@Q. After you sold to Mr. Long did you unlock the cars Sie 
him? 
“A. Yes, sir; they were unlocked, yes, sir; I don’t know who 
done it, but they were unlocked by my orders. 


After the defendant sold and delivered the property he made the 
following return upon the writ: 


“Jan’y 2, 1879, all the right, title, interest and claim of the 
Somerset & Mineral Point Railroad, in Somerset county and State 
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of Pennsylvania, and aT property, real, personal and mixed, inelud- 
ing locomotives, ¢ 7 Sand a houses, depots, water 
station, siding and sryite hes, as held by the said Somerset & Min- 
eral Point Railroad Company in the conducting of its business as a 
carrier; and all the rights, franchises, privileges and rights of way 
of said company, inclent and appurtenant, or in any wise apper- 
taining or connected there with, sold to Christian Lang for the sum 
of $20, of whieh 818.25 was ap plied to costs of Sheriff, for all 
costs but attorne Vv fees “Gro. W. PILE, Sheriff” 

But to sustain thisfaction proof of actual seizure was not neces- 
sary. 

“Where a Sheriff: lisregarding a notice of title given to him, 
proceeds to sell the gods of a stranger to the execution, his return 
to the writ that he had affected such sale is conclusive upon him, 
and neither manual fsaking, occupation or removal is necessary to 
render him liable in trespass to the owner of the goods.” 

l'reeman, eh ur, vs. Apple, 99 Pa., 261. 
Welsh vs. Bell, 32 Pa., 16. 

Paxton vs. @teckel, 2 Pa., 93. 

W intsinghagn vs. Latav, 7 Cowen, 751. 
Freeman ve Apple, 59 Leg. Lnt., 180. 

“An assignment of chattels by which the right of possession 
passes, draws after it the constructive possession, which will support 


trespass.” t 
. od ’ 
North vs. ‘Ruraer, 9 S, a R.. _ 
Hower vs. Geesman, 17 Jhid.. 2 


Mvers vs. White, 1 cco 51559 
A pledgee of good§ may maintain trespass ivainst a wrong doer, 
and recover the whole value of ¢ goods in damages, being liable to 
account to the plea 
Lyle vs. Barker, 5 Bin, 457. 
Strodes vs. Cowan, 3 Watts, 258 
Did the property @ul the right of immediate possession to the 
rolling stock in disqute vest in Hardesty, the plaintiff below, by 
the bill of sale of 26gh November, 1878, and had he such owner- 
ship and right of nfeatiat possession at the time of the alleged 
trespass. 
The jury found tht he had, and the only question before this 
court is, did the jury so find under proper instruction ? 
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The charge of the court to the jury on this point, on the trial 
below, was in these words: 

“It is shown, if the testimony is believed, (and it is uncontra- 
dicted), that these persons, (Coffroth, Uhl and Sanner), borrowed from 
the plaintiff a large sum of money, from $13,000 to $15,000, for 
which they gave their bond. It is testified that this money so bor- 
rowed from the plaintiff, or part thereof, was applied by Coffroth, 
Uhl and Sanner to pay their obligations given for this rolling stock. 
There is evidence to show that on November 20, 1878, Coffroth 
and Uhl, (who, it would seem, had then sueceeded to Sanner’s 
right), mailed to the plaintiff, at Baltimore, the writing in evidence, 
dated November 20, 1878, whereby Coffroth and Uhl sold, trans- 
fered, and set over to the plaintiff this rolling stock. 

“That transfer, it is testified by the plaintiff, was made to and 
accepted by him ‘as further security behind their (Coffroth, Uhl 
and Sanner’s) bond.’ 

“Whatever right these individuals had in this rolling stock 
passed by the paper of Noy. 20th, 1878, to the plaintif! * * * 
And if you find from all the evidence in the case, that at the ume 
of the levy the right of property in and to said rolling stock was 
in the plaintiff, and that he had the right to the immediate posses- 
sion thereof, the defendant was a trespasser, and the plaintiff is en- 
titled to recover damages.” 

The correctness of this instruction, viewed in the light of the evi- 
dence and the law applicable to the case, we think cannot be 
doubted. 

The fifteenth and last assignment of error complains that the 
court erred in not charging the jury as requested by the defendant : 

“That the agreement of 8th of January, 1879, under which the 
possession of this rolling stock was decreed vy the court to be de- 
livered to the purchaser at the Sheriff's sale estops the plaintiff from 
suing the Sheriff in trespass vi et armis.” 

To show that this point was properly refused we refer to the 
opinion of the court below in overruling the motion made by the 
defendant below for a new trial. In disposing of this reason for a 
new trial the learned Judge said : 

“The defendant contends that the court erred in refusing to 
charge that the agreement of January 8th, 1879, estopped the 
plaintiff from sueing the Sheriff in trespass. But if the construe- 
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tion which the defendnt claims for that instrument be the true one 
it might well be doulged whether Messrs. Ruppel and Hay, in their 
mere capacity as attomfeys, could bind the plaintiff by their signa- 
ture.” 

Halker vs. Garker, 7 Cranch, 436. 

Gaible vs. painn, 1 P. and W., 264. 

Willis vs. Willis, 12 Pa. S#., 150. 

Stokely vs. Robinson, 34 Pa. Sé., 315. 

The agreement did’not in any wise benefit the plaintiff, and was 
made in an equity “f! (as the basis of a decree therein), to which 
he was an entire straizer, and in which he had no interest, nor had 
he any concern with the rule for an attachment for contempt, the 
pendeney of which whi. the occasion of the agreement. Moreover 
the defendant (the Shpriff) was no party to that suit or to the agree- 
ment. 

It is then verv questionable under the decisions whether Messrs. 
Ruppel and Hay, wifhout special authority so to do, could thus re- 
lease or destroy the plaintiff's right of action against the defendant. 

sut the paper does not profess so to do, and we think it is not 
fairly open to a const ruction which would produce that result. 

The parties to the ggreement were not dealing with any question 
between the plaintiff find the defendant. 

The main purpose in view was to prove a contempt of court and 
secure a return of thé locomotive which had been run off by New- 
myer and MeCaleb under a claim of right, but in violation of an 
injunction, 

The sixth clause of the agreement declares: “The rights of R. 
S. Hardesty to any title or claim to the rolling stock, if he has any 
legal right, shall be Aetermined according to law. ‘This agreement 
is not to prejudice ang right he may have, and which can be legally 
established, to the rolling stock.’ 

The whole paper fi to be read in the light of the concluding 
paragraph of the preamble, viz : 

“* And whereas, i€ is desirable that the relative rights of all par- 
ties interested or comcerned should be determined at law.’ This 
furnishes the key to the true intention of the parties. A consent- 
able decree was to bg entered in the equity suit, and all parties left 
to their legal remedies. In our opinion it would be a perversion 
of the agreement te fiold that it bears the plaintiff's action against 
the Sheriff for this tfespass.” (Record, pp. 16 and 17.) 
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That the court construed this agreement properly there can be no 


doubt, and we do not deem it necessary to add anything to the rea- 


soning of the learned judge upon the subject. 
We therefore respectfully submit that the judgment should be 
affirmed, 
H. W. Werr, 
W. H. Rvupre., 


Attorneys for Defendant in Error. 
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1 Freight, Demurrage, etc. 


In the Circuit Court of the United States for the Eastern District of 
Texas, in the Fifth, Circuit, Holding Sessions at Galveston. 


: ‘ ' , : 
Epwarp Carr, Owner of the Steamship “ India,” 


Lit ellant, On App sal. 


bv. P . %» 
" | No. 1196. 
Austin & NorTHWESTERN RAILROAD Gowran, | 


Post, Marti¥ & Co., Claimants. 


Be it remembered th@t in the above entitled and numbered cause, 
lately pending in said éourt, in which final judgment was rendered 
at the regular November term of said court, 1852, to wit, on the 
16th day of November; A. D. 1882, the Honorable Don A. Pardee, 

» ? 
judge of the circuit coupt of the United States for the fifth circuit, 
residing, the following proceedings were had and taken in said 
I S | ~ 


court, to wit: ; 

2 Transcript from Bistrict Court. Filed in Circuit Court May 13, 
. 1882. 
, 

3 In the District — of the United States for the Eastern 

District of Téxas, at Galveston. In Admiralty. 
Epwarp Carr, Owner of Steamship “ India, 

> > No. 528. 


Tur Austin AND NortuwesterN Rar~roap Company. } 
Demurrage. 


‘ 

Be it remembered that in the above entitled and numbered cause, 
lately pending in said court, in which final judgment was rendered 
at the regular March term A. D. 1882 of said court, to wit, on the 
22nd day of April, A. P. 1882, the Honorable Amos Morrill. judge, 
presiding, the following proceedings were had and taken in said 
court, to wit: 


4 Lilfl. Filed March 23, 1882. 


To the Honorable Amé@s Morrill, district judge of the United States 
for the eastern distrigt of Texas: 

The libel of Edward Carr, owner of the steamship “ India,” against 
the Austin and Northwestern Railroad Company, a duly incorpo- 
rated company, organized under a law of the State of Texas, having 
its principal officein Travis county, State of Texas, and of which 
company — Homberg is president and Francis B. Foster, of said 
county and State, is se¢retary, in a cause of contract, civil and mari- 
time, alleges as follows 

First. That some tinge in the month of November, 1881, the said 
steamship then being in the Tyne and expected ready about the 
fifteenth day of said mbnth, the libellant made and concluded with 
Frederick Edwards, as agent, a charter-party, a copy of which is 
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hereto annexed, bearing date the fourth day of November aforesaid, 
by which the libellant, for and in consideration of the covenants 
and agreements hereinafter mentioned to be kept and performed by 
the said Frederick Edwards, did covenant and agree, on the freight- 
ing and chartering of the said steamship unto the said Frederick 
Edwards, as agent, for a voyage from Middlesbro-on-Tees to Gal- 
veston Bay, for the charter money and on the terms and conditions 
mentioned in the said charter-party. 
Second. That, among other things, it was therein and thereby 
agreed between the libellant and the charterer that the said 
5 ship should proceed to Middlebro-on-Tees, or so near thereto 
us she may safely get, and there load from the factors of the 
said affreighters a full and complete cargo of rails, say 1,700 to 1,800 
tons, at owner’s option, not exceeding thirty feet in length and not 
exceeding what she can reasonably stow and carry, &e., and being 
so loaded shall proceed therewith to Galveston Bay, or so near 
thereunto as she may safely get, and deliver the same on being paid 
freights at and after the rate of twenty-two shillings and sixpence 
sterling per ton of twenty hundred weight. 


The captain to sign bill of lading at any rate of freight with- | 


out prejudice to the said charter-party, but if at less than charter- 
rate difference to be paid by charterers before sailing. 

The freight to be paid one-half in advance on signing bill of lad- 
ing, subject to a deduction of. three per cent. for interest and insur- 
ance, and the balance on right and true delivery of the cargo, in 
cash, at the current rate of exchange for sixty days’ sight banker’s 
bill on London; vessel to be loaded as fast as she can properly re- 
ceive and stow during working days and hours, and to be discharged 
according to the custom of the port, but at not less than two hun- 
dred and fifty tons per running day, Sundays and Government holli- 
days excepted, in both cases commencing twelve hours after notice 
of readiness, and ten days on demurrage over and above the said 
laying days, at £35 per day, vessel to have an absolute lien upon 

the cargo for all freight, dead freight, and demurrage, which 
6 she is bound toexercise. On shipment of the cargo and pay- 

ment of advance freight and any demurrage incurred char- 
terers’ liability is to cease. 

Third. That thesaid steamship having been put in readiness to per- 
form the aforesaid voyage proceeded to Middlebro-on-Tees and there 
loaded from the factors of the said atfreighters ten thousand nine hun- 
dred and sixty-four iron rails, weighing one thousand seven hundred 
tons two quarters and fourteen pounds, and the master of said steam- 
ship, after having received said cargo on board from the shippers, 
Sanders Brothers, at the request of the charterers and in conformity 
with the stipulations in the said charter-party at Middlebro-on-Tees, 
on the thirtieth day of November, 1881, signed the usual bill of lad- 
ing for said cargo to be delivered at the said port of Galveston Bay 
unto order or to their assigns, a copy of which is hereto annexed. 

fourth. That shortly after the said steamer set sail from Middle- 
bro-on-Tees to Galveston Bay with the iron rails on board and there, 
or as near thereunto as she could safely get, safely arrived on or 
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6 

about the 29th day of Pecember, 1881, and caused a written notice to 
be served on J. O. Kishyaugh, on the said 29th day of December, 188), 
the agent of respondgnt, of the arrival of the steamer, her entry 
at the custom-house arfd readiness to discharge cargo, and in said 
notice called said agent’s attention to the fact that the.steamer’s 

lay days would @egin on the morning of the 80th December, 
7 1851, and that according to the charter-party the consignees 

have to lighter the cargo at their expense at the rate of not 
less than two hundred gnd fifty tons per running day, Sundays and 
Government holidays fily excepted, and on the following day, De- 
cember 30th, 1881, recé ved a reply in writing from the said Kish- 
paugh that he had be¢én instructed to provide lighterage for said 
Cargo. 

Fifth. That said respondent accepted said cargo and commenced 
to receive the said irom sails from the steamer as she delivered it; 
that the steamer held ferself in readiness to and could have deliv- 
ered two hundred andgtifty tons per running day, commeneing from 
the morning of the 30ty: of December, 1851, which was twelve hours 
after giving the said ndice of her arrival, &c.; but, notwithstanding 
such notice was duly given to the respondents, and notwithstanding 
the said steamer was fyom that time ready and could have delivered 
two hundred and fifty éons of said iron rails per running day, and 
notwithstanding there‘was no fault or remissness on the part of the 
libellant, the said respondents, by their own default, did not dis- 
charge said cargo accoyding to the custom of the port, and did not 
discharge said cargo a“.the rate of two hundred and _ fifty tons per 
day, and refused to taRe it save in small quantities and at irregular 
times, capriciously and vexatiously, and detained said steamer until 

January 15th, 1882, whereas if respondents had taken from 
8 said steamer t¥o hundred and fifty tons per day, Sundays 

and Government holidays excepted, the steamer would have 
been completely discharged on the 7th day of January, 1882. 

Sixth. That on theesigning of the said bill of lading the said 
Sanders Bros. paid onehalf of the freight in advance, to wit, nine 
hundred and twenty-seven pounds 11, 3, as stipulated in said charter- 
party, which said payifent was endorsed on the back of said bill of 
lading, and of whiqh charter-party, the terms, conditions, and 
agreements therein, thp respondents had and have full notice and 
accepted said bill of l&ding and cargo with full knowledge of the 
terms, conditions, ang agreements specified in charter-party, and 
became and is bound hereby. 

Seventh. That by reison of the premises the respondent became 
bound to pay to libellit the balance of the freight for said iron 
rails and primage, which amounts to one thousand and eighty 
pounds eleven shilling’ and Ild., which, at the current rate of ex- 
change for sixty days’ sight banker’s bill on London, is worth the 
sum of five thousandtone hundred and eighty-six 5, dollars in 
United States currency, as is more particularly set forth in the bill 
hereto annexed, marked A. 

Kighth. That by reason of the premises and the respond- 

v ent’s failure to take from and discharge said sieamer at the 
4 
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rate of two hundred and fifty ons per day, and the unjust 
detention of said steamer for five days after the sufficient time to 
discharge said cargo, to wit, the 8th, 9th, 10th, 11th, and 12th days 
of December, 188], libellant became entitled to demand from re- 
spondent demurrage for said five days at the rate of thirty-five 
pounds per day, amounting to one hundred and_ seventy-five 
pounds, which is worth eight hundred and forty dollars in United 
States currency, as is more particularly set forth in the bill hereto 
annexed, marked B. 

Ninth. That, notwithstanding the earning of said freight money, 
and notwithstanding the said unjust detention, respondent refused to 
pay said freight money or said demurrage, and put libellant to 
great expense in the preservation and keeping of a portion of said 
‘argo, to wit, sixteen hundred and five bars of said iron rails, so 
that libellant’s lien thereon for all freight, dead freight, and demur- 
rage can be enforced and foreclosed, to wit, $28.50 dollars paid by 
libellant to J. W. Rogers for watching said iron rails on the wharf 
at Galveston for nine and a half days, at three dollars per day, as is 
more particularly set forth in the bill hereto annexed, marked C; 
and twenty-seven ($27) dollars paid by libellant to Charles White 
for watching said iron rails on the wharf at Galveston for nine days, 

at three dollars per day, as is more particularly set forth in 
10 the bil! hereto annexed, marked D; and seventy-five ($75) 

dollars paid by libellant to the Galveston Wharf Company 
for wharfage on said sixteen hundred and five bars of iron rails, 
which weighs two hundred and fifty tons, as is more particularly set 
forth in the bill hereto annnexed, marked E; and two hundred and 
fifty dollars paid by libellant to W. C. MeDonald for loading said 
iron rails on “ floats,” and hauling same to said MeDunald’s yard, 
and unloading and storing same in the yard of said MeDonald, as 
is more particularly set forth in the bill hereto annexed, marked F, 
amounting in the aggregate to three hundred and eighty ,5,9, dol- 
lars. 

Tenth. That all and singular the premises are true and within 
the admiralty and maritime jurisdiction of the United States and of 
this honorable court. 

Wherefore libellant prays that a monition or citation, according 
to the course and practice of this honorable court in admiralty and 
maritime cases, may issue against the said respondents, and that it 
be cited through its president or secretary to appear and answer all 
and singular the matters aforesaid, and that this honorable court 
would be pleased to decree the payment of the freight money aforesaid 
and the demurrage aforesaid and the expenses incurred aforesaid and 

foreclosing the lien on said sixteen hunared and five bars of 
1] iron rails which are on storage in the yard of W. C. McDonald 
in Galveston city, Galveston county, Texas, within the juris- 
diction of this hunorable court, with costs, and that libellant mav 
have such other and further relief as in law and justice libellant is 


entitle. to receive. 
J. MOLLER. 


McLEMORE & CAMPBELL, 
Proctors. 


baal 


qr 


qr 
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J. Moller, being sworn, says that he is agent of Edward Carr, the 
libellant above named; that said libellant is absent from the dis- 
trict, being, as deponent believes, in Hamburg, Germany ; that the 
above libel is true according to the best of his knowledge and belief. 


' J. MOLLER. 


( 
Sworn to and subseribed before me this seventh day of March, 
A. D. 1882. " 
Witness my hand and official seal. 
[ SEAL. ; . WM. R. JOHNSON, 
United States Commissioner in & for the Eastern District 
of Texas, at the City of Galveston. 


; Charter- Party. 
‘ (A) 
David Brown & Co., Ship brokers, 147 Leadenhall street, London. 


. ¢. . 7 
A true copy of the original stamped charter-party in our posses- 
sion. . 


} DAVID BROWN & CO. 


Five per cent. commgssion is due on the segment of this charter- 
party to David Brown & Co., and the ship to be addressed at ports of 
loading and discharge*for custom-house business to them or their 
agents, : 

Lonpon, Nov. 4th, 1881. 

It is this day muttally agreed between Edward Carr, Esq., of 

Hamburg, owngr of the good steamship or vessel called the 
12 “India” (new), to be classed 100 A 1, Lloyds, of the measure- 

ment of 1,050 tons net register, or thereabouts, now in the 
Tyne, and expected rtady about the 15th inst., and Fred’k Ed- 
wards, agent for merchant. 

That the said ship, being tight, staunch, and strong, and every 
way fitted for the voyage, shall with all possible dispatch sail and 
proceed to Middlebroson-Tees when ordered by charterers, but, 
when she can, lay alwgys afloat, or so near thereunto as she may 
safely get, and there load from the factors of the said affreighters a 
full and complete carg> of rails, say 1,700 to 1,800 tons, at owner’s 
option, not exceeding 40 ft. in length, which is to be brought to and 
taken from alongside &t merchant’s risk and expense and free of 
lighterage to the ship, and not exceeding what she can reasonably 
stow and carry over arfd above her tackle, apparel, provisions, and 
furniture, and, being sé loaded, shall therewith proceed to Galveston 
Bay, or so near thereynto as she may safely get, and deliver the 
same, on being paid frbight, at and after the rate of twenty-two shil- 
lings & sixpence st’g }fer ton of 20 ewt. del’d; the captain to sign 
b. lading at any rate bf freight without prejudice to this charter, 
but, if at less than chaytered rate, difference to be paid by charterers 
before sailing (the act*of God, the Queen’s enemies, insurrections, 
riots, fire, frosts, floodsg strikes , lock-outs, accidents to mills or ma- 
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chinery,all and every other dangers and accidents of the seas, rivers, 
and steam navigation of whatever nature and kind soever, 
13 during the said voyage, always excepted). 

The freight to be paid one-half in advance on signing B. 
lading, subject to a deduction of 3% for interest & insurance, and 
the balance on right and sure delivery of the cargo in cash at the 
current rate of exchange for 60 days’ sight banker’s bills on Lon- 
don. Vessel to be loaded as fast as she can properly receive and 
stow during working days & hours, & to be discharged according to 
the custom of the port, but at not less than 250 tons per running day, 
Suncays and Government holidays excepted, in both cases com- 
mencing 12 hours after notice of readiness and ten days on demur- 
rage, over and above the said laying days, at £35 per day. Vessel 
to have an absolute lien upon the cargo for all freight, dead freight, 
and demurrage, which she is bound to exercise. Penalty for non- 
performance of this agreement, — ; estimated amount of freight, —. 

On shipment of the cargo & pay ment of advance fr’t, and any de- 
murrage incurred, charterer’s liability is to cease. For & by au- 
thority of— 

EDWARD CARR, 
(S’g’d) DAVID BROWN, & CO., 
As Agents. 

Witness to the signature of 


Ppro. FRED’K EDWARDS. 


Witness to the signi iture of 


(S’g’d) EDWARD LLOYD, as agent, 5, 11, ’S1. 


S. 8.“ India,” London, Nov’r. 4, 81. Ree’d Dee’r 20, ’81. 


Co} ry. 


Shipped in good order and well conditioned by Sanders 

14 Brothers in and upon the good ship called the “ India,” 

whereof — is master for this present voyage, and now riding at 
anchor i: the Tees and bound for Galveston Bay, to, say : 

One thousand seven hundred tons two quarters & fourteen pounds 
of iron rails, being marked and numbered as in the margin, and 
are to be delivered in the like good order and well conditioned at 
the aforesaid port of Galveston Bay (the act of God, the Queen’s 
enemies, fire, and all and every other dangers and accidents of the 
seas, rivers, and navigation, of whatever nature and kind soever, 
excepted) unto order or to their assigns, paying freight for the said 
goods with conditions twenty-two shillings & sixpence per ton, with 
primage and average accustomed. 

In witness whereof I, the said master of the said ship, have 
affirmed to three bills of lading, all of this tenor and date, the one 
of which bills being accomplished, the other two to stand void. 

Dated in Middlebro-on-Tees this thirtieth day of November, in 
the year of our Lord one thousand eight hundred and eighty-one. 


Lengths & weight unknown ; not responsible for rust. 


a 


, 


ao 
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Marks on the margin: 
T 


t C. 
10,171 rails, 30 ft. eo ae a 
477 © Bg eo uy * 
yo “« 96 « } Ss .¢&e?e & 
Ss ¢* . =. 2 es 
=. we . 2 2 3 
eas ra a 
10,964 ' *, ae ae 
‘ 
Copy. | , G. HABERLAND. 
15 Endorsements: Received of Sanders Bros. the sum of nine 


hundred twenty-seven pounds 11.3 for the use of the ship 8. 

S. India and owners, whieh sum I request them to deduct from set- 

tlement of freight at Gal¥eston Bay, 30th November, 1881. £927, 
11, 3. This amount covérs insurance — interest. 

Copy. - 


G. HABERLAND, 


Texas Furopean Line of Packets. 


‘ GALVESTON, Texas, Jan’y 9th, 1882. 


J. O. Kishpaugh, Esq., Agent Consignees to German 8. 8. “ India” 
and Owners. J. Moller & Co., Agents. 


‘ 
b Copy. 
For freight, to wité 


. + Get Gea tee 


On 10,964 rails, w’g’} 1,700 0 2 14 

¢ | 

; (@ 22 6d. £1,912 10 8d. 
ee iniasnmnnnomeite (05 % 95 12 6 

; £2,008 3 2d. 
Lees advance received ....<.---~---~-- 927 11 3 


| £1,050 11 11d. 
$4.80 $5,186.86. 
KE. & O. E. 
Received payment: 
y 


fo i . s 
eS 2 
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R. 
Copy. 
Texas Evrorean LIne or PACKETS, 
GALVESTON, TEXAS, Jan’y 13th, 1882. 
J. O. Kishpaugh, Esq., Agent Consignees to German 8.58. “ India” 
and Owners. J. Moller & Co., Agents. 
For demurrage as follows: 
January 8, 9, 10, 11, 12, ae. 
I, 0 Ee Gis ei rercnts cies weinipen £175 0.0d. 
| EE GREE ct tai cia el $840 00 


K. & O. E. ij 
16 Received payment. 


GALVESTON, January 23rd, 1889. 
+ 


S.S. India & Owners to Jos. Rodgers, Dr. 


To watching R. R. iron on Kuln’s wharf levee, Jan’y 143 to 


Jan’y 23rd, inclusive, 9} days, at $3.00 per day____.----- $28 50 

dl b] ] 2 8 nes e a 
O. K.—M. 
Appr. : 


J. H. ROUTEN. 
Ree’d payment. 


J. W. RODGERS. 


D. 


GALVESTON, January 26th, 1882. 
S. 8. India & Own’r—J. Moller & Co., Agents—to Charles White, Dr. 


To watching lot R. R. iron on Labadie’s wharf levee 9 days, 
from Jan’y 17th to Jan'y 26, at $3.00 .. ................ $27 00 
Appr. 
J. H. ROUTEN. 
Received payment. 


CHAS. WHITE. 


GALVESTON, Jan’y 20, 1882. 
J. Moller & Co., Ag’ts 8. 8S. “ India,” to Galveston Wharf Co., Dr. 


For wharfage on 250 tons R. R. iron, @ 30c..----.-------- $75 00 
Paid. 
i Ww, aa, 
Per J. AIKEN, 


Vice- Consulate of Russia. 


Cable address: Moller, Galveston. Use Watkin’s or Scott’s Codes. 


f 


‘ 


¢ 
HENRY A. V. POST ET AL. VS. EDWARD CARR, &€. ; 9 


F. 


17. Jens Moller, Thos. Hj Sweeney. J. Mller & Co., sail & steam- 
ship agents; emporters of coal, salt, &e. 
GALVESTON, Tex., Jan’ry 25th, 1882. 
Received from Messrs. Ts Moller & Co. the sum of ($250.00) two 


‘ hundred and fifty doilars fer loading, hauling, unloading, and stor- 


ing (1605) sixteen hundredgand five bars of railroad iron ex. Ger- 
man steamship “India,” from east and west levees of Galveston 
wharf to our yards, where gaid rails now lie free of storage, subject 
to the order of Mess. J. Mifler & Co. 
$250. 
: W. C. MacDONALD, S. M. 


’ 

The foregoing libel, withthe exhibits thereto attached, endorsed 
as follows: “ A. D. 528.” ¢ Edward Carr, owner of the steamship 
‘India,’ v. Austin & Northwestern Railroad Company.” “ Libel.” 
“We accept service of the Fithin libel and agree to file answer Ist 
Monday in April, 1882.” © Waul & Walker, proctors for the A. & 
N. W. R. R. Co.” “ Filed March 23rd, 1882. Geo. C. Rives, el’k.” 


Claim of Post, Martin & Co. Filed March 23, 1882. 


United States District Court, Eastern District of Texas, ss. Galveston. 
fn Admiralty. 


Epwarp Carr, ae of Steamship India, ) 
v. >No. —. 


18 
Tue Austin & NortywesTeRN RaILRoaD Co. | 


To the Hon. Amos Morrill! judge of said U.S. district court : 

Tle claim of Henry A. ¥. Post, Archer N. Martin, and Charles C. 
Pomeroy, composing the fipm of Post, Martin & Co., all of the State 
and city of New York, to sixteen hundred and five bars of iron rails, 
weighing two hundred and fifty tons, a portion of the cargo of the 
steamship India, in the possession of and detained by J. Moller, 
agents of said steamship, tp answer the libel of the said Edward 
Carr, filed in this honorable court to enforee a lien for freight, de- 
murrage, and other expenses incident thereto, in all amounting to 
the sum of six thousandefour hundred and seven & ;,°; dollars, 
against said rails, alleges fhat the said Post, Martin & Co. are the 
true and bona fide owners of the said iron rails and no other person 
is the owner thereof; that this claim is made by J. O. Kishpaugh, 
agent of the said Post, Mariin & Co., and that he is duly authorized 
by said company to make &aid claim. 

And prays that this hongrable court will be pleased to decree a 
restitution of the said two Leasdead and fifty tons of iron rails and 
otherwise right and justice to administer in the premises. 

J. O. KISHPAUGH, 

Agent for Post, Martin & Co. 


7? op 


WAUL & WALKER, , 
Proctors for Claimant. 
2—198 ; 
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19 Subscribed & sworn to before me this the 23rd day of 
March, 1882. 
[SEAL. | GEO. C. RIVES, 
Clerk U. S. Dist. Ct., £. D. T., G. 


Request granted conditionally that applicants give bond ia the 
sum of eight thousand dollars to abide the result of the suit. 
March 25, ’82. 


AMOS MORRILL, Judge. 


The bond having been given and approved let an order be made 
releasing the iron, the bond being a substitute therefor. 
April 6th, 1882. 
AMOS MORRILL, 
Dist. Judge. 


Endorsements: “A. D. 528.” “In admiralty.” “ Edward Carr v. 
Austin & Northwestern R. R. Co.” “ Claim of Post, Martin & Co.” 
“Filed Mareh 25, 1882. Geo. C. Rives, el’k.” 


Answer & Intervention of Post, Martin & Co. Filed Ap’'l 3rd, 1882. 


To the Hon. Amos Morrill, judge of the district court of the United 

States for the eastern district of Texas: 

The answer of Henry A. V. Post, Archer N. Martin, and Charles 
C. Pomeroy, merchants, doing business in the city of New York 
under the firm name of Post, Martin & Co., intervening for their 

interest in sixteen hundred and five bars of railroad iron to 
20 the lbel of Edward Carr, owner of the S. S. India, answers 
and alleges as follows: 


First. That these respondents are ignorant of the matters contained 
in the several articles of the said libel and have no personal knowl- 
edge of the same, but have understood and believe the same are in 
a great part falsely alleged and that the truth is as hereafter al- 
leged. 

Second. That these respondents are the owners of the said sixteen 
hundred and five bars of iron rails; that they purchased the same 
and instructed their bankers to draw upon them for the value of 
said iron rails when shipped, to be delivered at the port of Galves- 
ton Bay; that in pursuance of said instructions their said bankers 
advanced the money for said iron rails with the bill of lading at- 
tached, which bill of lading is properly described in the exhibit to 
article third of said libel, and that upon the faith of said bill of lad- 
ing, as being the terms of the contract for the freight, transportation, 
& delivery of said iron rails, these respondents accepted and paid 
said sums of money so advanced and received said bill of idiom 
which is regularly assigned to these respondents and contains the 
following terms: “That said 8.8. ‘India’ —, and now riding at 
anchor in the Tees and vound for Galveston Bay—to, say, one thou- 
sand seven hundred tons two quarters and fourteen pounds of iron 
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’ 
rails * * * to be délivered in the like good order and well con- 
ditioned at the aforesaid port of Galveston Bay.” 

Third. That the said sixteen hundred and five rails formed a part 

of said cargo and subject to all the conditions of the same as 
21 enumerated in said bill of lading; that said bill of lading 

was signed by Gj Haberland, master of said 5. 5. India, and 
was an independent contract made by and between Sanders 
Brothers, shippers of satd iron rails, and said libellant by his agent, 
G. Haberland, the master of said S. S. India. 

Fourth. That by the terms of the said bill of lading the said iron 
rails were to be delivered in the port of Galveston Bay free from all 
expense of lighterage on the part of this respondent or the assignees 
of the bill of lading: that said bill of lading is not inconsistent “with 
the charter-party exhibited in said libe |, and should the said bill of 
lading be considered inconsistent with said charter-party the remedy 
of said libellant, if any remedy he has, is against the charterers of 
said S.S. India and notsagainst these respondents. 

Fifth. That these respondents, by their agents, were at all times 
ready, on and after the Said 50th day of December, 1881, to receive 
the said iron rails from said steamship in said Galveston Bay, at said 
port of Galveston Bay ; of all which the said libellant, thro’ his agents, 
had full notice that said steamship, not being able to cross the bar 
at tue entrance of Galveston Bay so as to reach the port of Galveston 
Bay and there deliver said cargo, as by the said charter-party and 
the said bill of lading lie was bound to do, the agents of these de- 
fendants procured, furntshed, and became responsible for the pay- 
ment of said lighterage’ for the said steamship and to facilitate the 

discharge of said’ cargo. 
22 Sixth. Alleges, that respondents are not liable to pay to 

libellant the amount claimed in the eighth article of said 
libel for demurrage, nor any other amount, as these respondents, by 
their agents, were read¥ and willing, as at all times, to receive said 
iron rails in Galveston é esuy from said steamship or from said libel- 
lant or his agent on arg] after the said 30th day of December, 1881, 
and that said libellant,tihro’ his agents, refused to deliver the same, 
and that it was not thetintention of said bill of lading, nor of said 
charter-party, by their conditions, to require these respondents to go 
out to sea to receive their freight, or to render them lable for de- 
murrage on account of: the del: uy caused by the failure of the libel- 
lant to be able or ready to deliver said iron rails in Galveston Bay. 

Seventh. That any expense alleged in Art. 9th of said libel to 
have accrued on account of the holding and refusing to deliver said 
iron rails to these respondents was incurred through the libellant 
refusing to deliver & wrongfully withholding said iron rails. And 
respondents allege that on ‘the 13th di: ay of January, 1882, these re- 
spondents tende red to the agents of libellant the sum of one thou- 
sand eight hundred and twenty-four dollars, being the amount 
claimed by libellant, less $5,561.99, the amount of lighterage, and a 
deposit of $100.00 for % night ws itch, all of which was paid by de- 
fendants for and in beBalf of said libellant, and the amount claimed 
for demurrage, for whieh these respondents are in in no manner re- 
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sponsible alleges that the amount above tendered was more 
23 than was actually due from these defendants, and allege 

that on that date, to wit, the 13th of January, 1882, there 
was actually due by these respondent to libellant the sum of 
$1,278.01, or less, as will more fully aprear by the stated and item- 
ized account attached to this answer and marked Exhibit I. 

Eighth. That after the India had delivered twelve hundred tons 
of iron rails to the lighters furnished by these respondents for the 
use of the said st-ship she was so lightened as to draw but thirteen 
feet aft and about twelve feet forward, and could have crossed the 
bar and with safety entered Galveston Bay, and the libellant, 
through his agents, having been requested so to enter and discharge 
the remaining five hundred tons and deliver the same to these re- 
spondents or their consignees, absolutely refused so to do, and the 
master of said 8. ship India wilfully refused to enter Galveston 
Bay, to the great annoyance, delay, & expense of these respondents 
and the said master so remained in said roadstead until all of said 
‘argo was discharged, excepting the two hundred and fifty tons of 
iron rails, which were retained, and intended to be retained, in the 
possession of libellants for the claim set forth in their said libel, 
and when in furtherance of such intention the said master had no 
difficult in entering said Galveston Bay and landing the said iron 
rails upon the whartf. 

Ninth. That, according to the charter-party exhibited in the 
libel, there is no contract for primage or agreement to pay the 

same included therein, and if the same is relied on by libel- 
24 lant to the exclusion of said bill of lading, the said prim- 

age, amounting to £95 12s. 6d., or $459.00, cannot be made : 
proper charge against these respondents, nor are they liable to pay 
the same. 

Tenth. That in addition to the amounts advanced by these re- 
spondents for and on behalf of libellant’s st-ship — allege that by 
libellant’s improperly retaining and removing from the wharf the 
said two hundred and fifty tonsand placing the same in a private yard 
at a great distance—more than a mile—from any point of shipment 
by water, they will be put to great expense, to wit, $ , or more, 
in transporting and returning said iron rails to the wharf from 
which they were taken, and such other charges as may be necessary 
to forward said rails; alleges that all of such expenses, together 
with the amounts paid out for lighterage and to the watchman, as 
herein set forth, are proper offsetés, and asks that the same be 
allowed against the claim of libellant made in said libel. And 
these respondents are now, and ever have been, ready to pay such 
amounts as may be due upon the proper accounting between libel- 
lant and themselves, and now make a tender of the sum of $ 
in satisfaction of libellant’s claim. 

Eleventh. That all and singular the premises are true. 

Wherefore these respondents pray that this honorable court 
would be pleased to pronounce against the libel aforesaid and 
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to condemn the said libellant in costs and otherwise — 
25 law and justice to aslminister in the premises. 


WAUL & WALKER, 


Proctors for Respondents. 
: POST, MARTIN & CO., 
, By J. O. KISHPAUGH, Ag’t. 


District Court, Eastern District of ‘Texas. 

And John O. Kishpaugh, being sworn, says he is the agent for 
the said Post, Martin & (o.; that all and each of the members of 
said firm are ‘absent from ‘this district, residing in the State of New 
York, and that the matters & things therein set forth are true to 
the best of his knowledge.& belief. 


; JOHN O. KISHPAUGH. 
Sworn to & subscribed’ before me this 3rd day of April, A. D. 
1882. 
[SEAL. | ; GkO. C. RIVES, 
‘ Clk U.S. Dist. Court, BE. D. T., G. 
GALVESTON, Jan’y 13th, 1882. 
Post, M: artin & Co. to Steamship Sadia Dr. 


For freight on 10,964 iron rails, weighing 
1,700 tons 2 qrs. 14 NS (a 22.d. 6 per 


OTE cienrsane neienteinennl a= 2 == =~ = -- £1,912 10 8 
By advance, £927 11 3.° Add 3% for in- 
terest and insurance, £956 5 4..------ 956 5 4 
Bal., @ $4.80, £ sterling ....-.---- £956 5 4== 4,590 00 
By amount paid lighterage aiid linenitinnes tiatenpepeniceiiiaiiin 3,361 99 
26 $100.00 deposited with collector, for service of 
night officer, less amount returned...------- " $50 00 
3,311 99 


By expense of transporting and replacing 250 tons on wharf and 
proximate wharfage on, same, 

Endorsements: “A. D. 528.” “ Edward Carr, owner of steamship 
India, v. Austin & Northwestern Kailros ud Company.” “Answer 
& intervention of Post, Martin & Co.” “Filed April 3rd, 1882. 
Geo. C. Rives, clerk.” 


Stipulation of Claimant to Abide the Decree. Filed Ap'l 4, ’82. 


District Court of the United States of America, Eastern District of ° 


texas. In Admiralty. 


q oy . . 
EpWARD CARR, 1 as of the Steamship India, ) 


vs. No 
Tue Austin & N, W ESTERN RAILROAD CoMPANY. rf 


Whereas a libel was filed in tuis court on the 23rd day of March, - 
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in the year of our Lord one thousand eight hundred and eighty- 
two, by Edward Carr, owner of the steamship India, against The 
Austin & Northwestern Railroad Company for the reasons and causes 
in said libel mentioned, and a claim has been filed by Post, Martin 
& Co., of New York, and the said claimant and H. W. Moeller, 
A. Bertram, H. W. McNeill, and Wm. Bruegerhoff, his sureties, 

the parties hereto, hereby consenting and agreeing that, in 
27 in case of default or contumacy on the part of the claimant 

or his sureties, execution may issue against their goods, chat- 
tels, and lands for the sum of eight thousand dollars: 

Now, therefore, it is hereby stipulated and agreed, for the benefit 
of whom it may concern, that the stipulators undersigned are, and 
each of them is, bound in the sum of eight thousand dollars, con- 
ditioned that the claimant above named shall abide by and pay the 
money awarded by the final decree rendered in the cause by this 
court, or, in case of appeal, by the appellate court. 

H. W. MOELLER, 
WM. BRUEGGERILOFF, 
POST, MARTIN & CO., [sEAL.] 
By WAUL & WALKER, 
Att’ ys-in- Facet. 


J. A. RHOMBERG., SEAL. 
H. W. MceNEILL. SEAL. 
Rh. BERTRAM. | SEAL. 


Taken and acknowledged this 31st day of March, 1882, before me. 
GARDNER RUGGLES, 
U.S. Commissioner, W. D. T. 
UniIreD STATES OF AMERICA, | 


. . * ’ > $s - 
Western District of Texas,  j 
H. W. Moeller, R. Bertram, H. W. McNeill, and Wim. Bruegger- 
hoff, parties of the above stipulation, being duly sworn, depose and 
say, each for himself, that he is worth the sum of eight thousand 
dollars over and above all his just debts and liabilities. 
[Seal United States Commissioner, W. D. T.] 
GARDNER RUGGLES, 
U. S. Commissioner, W. D. T. 


Sworn to before me this 31st day of March, 1882. 
98 GARDNER RUGGLES, 
U.S. Commissioner, W. D. D. 


Approved: 
AMOS MORRILL. 
Dist. Judge. 


Endorsements: “A. D. No. 528. Edward Carr, owner of S. S. 
India, vs. Austin & N. Western Railroad Co.” “ Stipulation of elaim- 
ant to abide decree.” “Filed 4th day of April, 1882. Geo. C. Rives, 
clerk, by C. Dart, dep't.” 


— 
vr 


HENRY A. V. POST ET AL. VS. EDWARD CARR, &¢. 
Order from minutes. March term, April 6th, 1882. 


District Court of the United States, Eastern District of Texas. Ad- 
miralty. 


™" ‘ ‘ t ‘ . . 

Epwarp Carr, Owner of the Steamship “ a 7 
—. 

Tue Austin & NorTHwestTeERN RAILRoap Co. j 


W hereas Post, Martin & Co., of the State and city of New York, 
having filed their claim, under oath, in accordance with law and 
the rule in that behalf,*to sixteen hundred and five bars of iron 
rails, weighing two hundred and fifty tons, a portion of the cargo of 
the steamship India, in:the possession and detained by J. Moller, 
agents of said steamship, to answer the libel of the said Edward 
Carr filed in this honorable court, to enforce a lien for freight, de- 
murrage, and other expenses incident thereto, in all amounting to 
the sum of six thousand four hundred and ;°55 dollars against said 
rails. 

And said Post, Martin & Co. having prayed the court to decree a 

restitution of th8 said two hundred and fifty tons of iron 
29) rails, and having tendered a bond in the sum of eight thou- 

sand dollars, conditioned as required by law, which bond is 
approved * 

Wherefore it is ordered that the said iron be released, the bond 
being a substitute therefor. 


No. 528. 


zt 
Answer. Filed April 6th, 1882. 


To the Hon. Amos Morrill, judge of the district court of the United 
for the eastern distriet of Texas: 


The answer of the Austin and Northwestern Railroad Company, 
intervening for such interest as they may have in sixteen hundred 
and five bars of iron rails, to the libel of Edward Carr, owner of the 
steamship India, answers and alleges as follows: 


First. That this respondent is ignorant of the matters and things 
contained in the severgl articles of the said libel and have no per- 
sonal knowledge of the same and cannot say whether the same are 
true or false, and insist upon full proof of the same if any interest 
this respondent may lave i in the same is to be affected thereby. | 

Second. That this respondent is informed and believes that the . 
said sixteen hundred and five bars of iron rails is part of a purchase 
of iron rails contracted with Edward Samuels & Co., of Philadelphia, 
and this respondent, to be delivered on vessels in Galveston Bay, . 
Texas (free from lighterage or other expense to this respondent) ; 
that the said iron rails were in transit to the citv of Austin, State - 
of Texas, when retained and held by the libellant, and that -this 

respondent has,no property therein until delivered to respond- 
30 ent in said city of Austin, and that the right of possession - 
and property in said iron rails remains in Post, Martin & Co., 
the holders of the bill of lading containing said sixteen hundred 
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and five iron rails, and who have asserted their right thereto by 
their claim filed in this case. 

Third. That this respondent has read the claim and answer of 
said Post, Martin & Co., and upon information believes the same to 
be true and adopts the same so far as it may be relevant to any in- 
terest of this respondent, and, disclaiming any other right to said 
property than is herein set forth, prays that this respondent be dis- 
missed with its reasonable costs. 

THE AUSTIN & NORTITWESTERN 
RAILROAD COMPANY. 
WAUL & WALKER, 


*voctors for Respondent. 


EASTERN District or TEXAs: 


And Joseph A. Rhomberg, being duly sworn, says that he is the 
president of the Austin and Northwestern Railroad Company, the 
above-named respondent ; that deponent has heard the foregoing 
answer read and knows the contents thereof: that the same is true 
of his own knowledge, except as to the matters therein stated to be 
on information and belief, and as to those matters this deponent 
believes the same to be true. 

AUSTIN — NORTHWESTERN R. R. CO., 
J. A. RHOMBERG, Prest. 


3] Sworn to and subseribed before me by Joseph A. Rhom- 
berg March 30th, 1882. 

GEO. C. RIVES, Clerk, [seat.] 

> «FS 


By DAR T , Dep't. 


Endorsements: “In adm. No. 528. Edward Carr, owner S. S. 
India, v. The Austin and Northwestern R. Road Co. Answer. Filed 
April 6th, 1882. George C. Rives, clerk, by C. Dart, dep’t. W.& 
W., proctors.” 


Affidavit & Motion for Rule to Show Cause v. J. Moller. Filed Ap'l 
7, 1882. 


U.S. District Court, Eastern District of Tex. 


EpwarRp Carr, Owner of 8.8. India,’ 
U. > No. 528. 
Austin & N. Western R. R. Co. j 


To the Hon. Amos. Morrill, judge, €e. : 

The petition of Post, Martin & Co., claimants in the above cause, 
respectfully shews that on the 25rd day of March, 1882, they inter- 
vened in the above cause and claimed the two hundred and fifty 
tons of iron rails held by J. Moller & Co., agents of the libellants in 
the above suit, and prayed for the restitution of the same; that 
thereupon your honor ordered that the said prayer of your peti- 
tioners should be granted upon your petitioners entering into bond, 
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with security, in the amount of eight thousand dollars to abide by 
the event of said suit; that thereupon your petitioners furnished 
the said bond and stipulation in said cause, whereupon your honor 

ordered that the said iron rails be released, and that the said 
32 bond stand in place of said iron rails; all of which appears 

by the records of this honorable court. Petitioners further 
shew that on this the seventh day of April, 1882, your petitioners, 
through their agent, J. O.Kishpaugh, presented the said order to J. 
Moller, of the firm of J. Moller & Co., the said order being a certi- 
fied copy from the minutes of this court, and requested of the said 
Moller a release of said two hundred & fifty tons of iron rails, but 
that the — Moeller refuspd to release said iron or to deliver the 
same to your petitioners’ agent; that afterwards on the same day 
your petitioners, through their agent, J. O. Kishpaugh, applied to 
said Moeller for the said drder, which had been left in his possession 
with the request that he would state in writing his objection to com- 
plying with the order of this honorable court; that said Moeller re- 
plied that he had placed Said order in the possession of his counsel, 
and refused to give any reason in writing for his refusal to obey 
said order, only stating ‘that his attorneys intended to make a mo- 
tion to set aside said bond, or something to that effect. 

In consideration of the premises your petitioners pray that a rule 
to show cause be made against the said Moeller why he should not 
be punished for contempt in. refusing to obey the order of this hon- 
ora be court. : 

POST, MARTIN & CO.,, 

Per J. O. KISHPAUGH, Ag’t. 
WAUL & WALKER, 

For the Motion. 


38 Sworn to and subseribed before me by J. O. Kishpaugh 
this 7th dav of April, 1882, and the said Kishpaugh, on his 
oath, further states that he is the agent of the said Post, Martin & 
Co., and as such agent is duly authorized to make this affidavit. 
; % O. C. RIVES, Clerk, 
: By C. DART, Dep't. 
Let the order requested be issued. 
April 7, ’82. 
: : AMOS MORRILL, 
Dist. Judge. 


Endorsements: “A. D. 528. Edward Carr, owner.of the steam- 
ship India, v. Austin & Northwestern Railroad Co. Affidavit & 
motion for rule to show cause v. J. Moller. Filed April 7, 1882. 
Geo. C. Rives, elk, by C. Dart, dep’t. Iss’d writ for J. Moller to 
show cause, Ap’l 7th, 1882, ret’ble Ap'l 8, 82, at 10 o’clock a. m. 


v—198 
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Writ to Show Cause. Issued & Filed Ap'l 7, ’82. 


In the United States District Court for the Eastern District of Texas, 
at Galveston. In Admiralty. 


Epwarp Carr, Owner of the Steamship meee | 
No. 


v. H2S. 
AvustTIN & NORTWESTERN RAILROAD COMPANY. 
34 The President of the United States of America to the mar- 


shal of the eastern district of Texas, Greeting: 


You are hereby commanded to summon J. Moller, of the firm of 
J. Moller & Co., to be and appear before the honorable district court 
of the United States, at the court-house thereof in the city of Gal- 
veston, on the 8th day of April, A. D. 1882, at 10 o'clock a. m, to 
show cause, if any he ean, why he should not be punished for con- 
tempt in refusing to obey the order of this court made & entered on 
the Gth day of April, 1882, in the above entitled and numbered 
cause, and you w*'! serve the said J. Moller with the accompanying 
certified copy of this writ. 

Herein fail not, and due return of this writ make. 

Witness the Honorable Amos Morrill, judge of said court, and the 
seal thereof, at Galveston, this 7th day of April, A. D. 1882. 

[SEAL. | GEO. C. RIVES, Clerk. 


Came to hand April 7, 1882, and executed same day, by delivering 
to the within-named J. Moller in person, in the city of Galveston, a 
true copy of this writ, certified by the clerk of this court. 

W. J. PHILLIPS, 
U.S. Marshal, F. D. T., 
By H. H. KIRKPATRICK, Deputy. 


35 Endorsements: “A. D.” “528.” “ Edward Carr, owner cf 

the steamship India, v. Austin & Northwestern Railroad 
Comp’y.” “Writ to show cause.” “ Iss’d April 7, 1882. Geo. C. 
Rives, cl’k.” “Returned and filed April 7th, 1882. Geo. C. Rives, 


cl’k.” 
From Minutes. April 8th, 1882. March Term. 


EDWARD Carr, Owner of the Steamship “ India,” 
v. 528. 
Austin & NORTHWESTERN RAILROAD COMPANY. 


This day came on to be heard the motion of Post, Martin & Co., 
the claimants in this cause, for a rule to show cause against J. Moller 
why he should not be punished for contempt in refusing to obey the 
order of this court entered in this cause on the 6th day of April, 
1882, and the said J. Moller appearing in his own proper person and 
attended by his counsel, and the court having heard the evidence in 
respect to said motion, it is considered and ordered by the court that 
the said order of this court, entered on the 6th day of April, 1882, 
in this cause, be enforced and obeyed, and the said J. Moller, in 
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whose possession the iron mentioned in said order is, be, and he is 
hereby, required to comply with said order. It is further ordered 
that the said motion for a rule to show cause be granted, and the 
further consideration of the rule is postponed until Monday next. 


36 From Minutes. March Term. April 10th, 1882. 


Evwarp Carr, Owner of the Steamship “ India,” ) 
: v. . 528. 
Austin & NGRTHWESTERN RAILROAD Co. 


J. Moller, against whom a rule to show cause has been entered, 
and having appeared in open court, and having purged himself of 
any wilful contempt in not obeying the order of this court, and hay- 
ing complied with the- order of this court, the rule to show cause 
entered against him is hereby dismissed at his costs, and it is eon- 
sidered by the court that the claimants, Post, Martin & Co., have and 
recover from the said J. Moller all costs incurred by reason of the 
said rule, and have execution therefor. 

» 


From Minutes. March Term. April 20th, 1882. 


VEDWARD CARR 
- v. + 528. 
AUSTIN AND NORTHWESTERN RAILROAD COMPANY. 


This cause being called this day, and both parties announcing 
ready, by agreement tlye cause is set down for hearing on Saturday 
next. 


Amendetl Libel. Filed, April 22, 1882. 


+ . ‘ * vy*% « ‘ , . . * rer 
District Court of the [ nited States for the Eastern District of Texas 
in a Cause’of Contract, Civil and Maritime. 

8 
Epwarp Carr, Owner of the Steamship India, 
vs. ~No. d 
Austin & NORTHWESTERN RAILROAD CoMPANY:. { 


Leave of the court — first asked and obtained, libellant files the 
the following count in addition to those contained in the 
37 original libel, and alleges as follows: 


That respondent, refgsing to pay said freight money and demur- 
rage, caused libellant to hold a sixteen hundred and five bars of 
iron rails in order to ewforce the said lien and put libellant to the 
expense of lightering sdid sixteen hundred and five bars from said 
steamship to “Galveston whi arf, io wit, in the sum of five hundred 
and sixty-two °°, dollars, paid Adone & Lobit, agents for the hght- 
ers, as is set forth in the bill hereto annexed, marked G, notwith- 
st: anding the stipulation in said charter-party that said cargo is to 
be taken from alongsidg said steamship, and all of which is ; within 
the admiralty and marmtime jurisdiction of the eastern district of 
Texas and of this honqrable court. 

ry 
: 
4 
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J. Moéller, being sworn, says that he is the agent of Edward Carr, 
the libellant above named; that said libellant is absent from the 
district, being, as deponent believes, in Hamburg, Germany; that 
the above count is true according to the best of his knowledge and 


belief. ; 
J. MOLLER. 
Sworn to & subse’d before me April 22, 1882. 
GEO. C. RIVES, CV%, 
By C. DART, Dep't. 


™ 99 


Exurpit “G. 
GALVESTON, Jan’ry 13th, 1882. 


38 Steamship India owners to lighters Laura & Bessie. Office 
on Kulin’s wharf. 


For lighterage of R. R. iron from anchorage, lighters “ Laura & 


Bessie :” 
STFS See, SEO CO, OS Gi ew ct reniictncnmenns 407 79 
435 » of irvine & B., GB.77 toms, @ GR. ein cccuwnce 154 71 


Received payment, 
ADONE & LOBIT, Ag’ts, 
P’r J. M. 


Endorsements: “A. D. 528. Edward Carr v. Austin & Northwest- 
ern Railroad Co. Amended libel. Filed Ap’l 22,1882. Geo. C. 
Rives, cl’k, by C. Dart, dep’t.” 


Decree. 
From Minutes. March Term. April 22, 1882. 


District Court of the United States, Eastern District of Texas. 
Admiralty. 


Epwarp Carr, Owner of the Steamship “ India,” \ 
v. No. 528. 
Tne AusTIN AND NORTHWESTERN RAILROAD Company. | 


On this 22nd day of April, 1882, came the libellant herein, by his 
proctors, and, upon application, leave is given the libellant to amend, 
and the amendment filed. And the respondent herein, The Austin 
and Northwestern Railroad Company, also the intervenors herein, 
Post, Martin & Co., of the city of New York, appearing by their 

proctors respectively, and the issues being joined, and all 
ou parties commencing ready for a final hearing, and the court 

having heard the pleadings and the evidence and argu- 
ment of counsel, upon due consideration thereof, the courts finds from 
the testimong herein that there is due and owing to the libellant 
herein, upon the contract sued on and bill of lading set forth in the 
libel, a balance for freight of the sum of £984 19s. 5d., English 


ow 


> Be 
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sterling, amounting im United States currency to the sum of 
$4,793.35, with interest thereon from the 9th day of January, 1882, 
the time when the same became due and payable, to this date, at the 
rate of six per cent. pdr annum, $79.86, making, in the aggregate, 
the sum of $4,873.21 as the balance due this date on account of 
freight ; that there is due and owing to the libellant, on account of 
primage, according to the said bill of lading, thesum of £95 12s. 6d., 
English sterling, amouting in United States currency to the sum of 
$465.35, with interest thereon from the 9th day of January, 1882, 
the time when the samp became due and payable, to this date, at 
the rate of six per cet. per annum, $7.73, making the aggregate 
sum of $473.08 as the amount now due on account of primage; that 
there is due and owing,to the libellant for demurrage—for 5 days’ 
demurrage—at the rat@ of £35 per day, according to the contract, 
making the sum of £175, English sterling, amounting in United 
States currency to the sum of $851.65, with interest thereon at the 
rate of six per cent. per:annum from the 13th day of January, 1882, 

at the time when the same became due and payable, to this 
40 date, $13.87, making in the aggregate the sum of $865.50 as 

the amount due“n account of the demurrage. And the court 
further finds that there tsdue and owing the libellant, for the advances 
made by him on account of the property in his possession, which ad- 
vances were legitimate and proper and fully set out in the libel, 
as follows: On Jan’ry 25d, 1882, the sum of $28.50; on Jan’y 26th, 
1882, the sum of $27.00; on Jan’ry 20th, 1882, the sum of $75.00; 
on Jan’ry 25th, 1882, the sum of, $250.00 and on Jan’ry 15th, 1882, 
the sum of $562.50 with interest thereon from the time the advances 
were made to this date upon the said several advances, at the rate 
of 6% per annuin, $14.58, making the aggregate sum so due and 
owing the libellant herein, by reason of the demands sued on in this 
suit, with the interest thereon to this date, the sum of seven thou- 
sand one hundred and sixty-nine #y% dollars ($7,169.57). 

And it further appegring to the court from the pleadings and the 
testimony that the libe!lant retained in his possession two hundred 
and fifty tons of railroad iron, in the carrving and custody and care 
of which his claim sued on herein in part accrued, asserting his lien 
thereon for the payment of thesaid claim, and submitting the said 
two hundred and fifty-tons of railroad iron to the jurisdiction of this 
court in this cause, ang that this court has jurisdiction thereof: 

Wherefore it is conSidered and adjudged by the court that the 

libellant has Jas a lien on the said railroad iron for the 
41 payment of the’several sums herein found due him, and is 

entitled to have the same foreclosed in this suit and sold for 
the payment and satisfaction of said indebtedness; but it appearing 
to the court that the glaimants of the said railroad iron, the said 
Post, Martin & Co., of the city of New York, in accordance with law 
and the orders of this court, have taken the said railroad tron outof the 
possession of the libellant and out of the jurisdiction of this court 
by executing and filing a stipulation with sureties, duly approved, 
by reason whereof the,said irom cannot now be ordered to be sold for 


¥ 


v 
é 


, 


22 HENRY A. V. POST ET AL. VS. EDWARD CARR, &C. 
the purpose aforesaid, and that said stipulation remains in this 
court in lieu of and in the place of said railroad iron: 

Wherefore it is now considered and adjudged by the court that 
the libellant herein have and recover from the said Post, Martin & 
Co., and from the sureties upon their said stipulation, J. A. Rhom- 
berg, H. W. MeNeill, R. Bertram, H. W. Moeller, and Wm. Brueg- 
gerhoff, the said sum of seven thousand one hundred and sixty-nine 
dollars and thirty-seven cents, and also all costs about this suit in- 
curred, and have execution therefor. 


Allowing Appeal. 
From minutes. March term. April 25, 1882. 


Epwarb Carr, Owner of the Steamship “ India,” ) 
v. - O28. 
Austin AND NorTHWESTERN RartLroap Company. } 


This day came Post, Martin & Co., of the city of New York, 

42 intervenors herein and claimants, by their proctor, ‘T. N. 

Waul, and gave notice of appeal from the decree of this court 

in this cause to the circuit court of the United States for the eastern 

district of Texas, holding sessions at Galveston, which appeal is al- 
lowed and to be perfected on or before the 10th day of June next. 


Appeal. Siled May 12, ’80. 
Dist. C’t, East’n Dist. of Texas. 
Epwarp Carr, Owner St. Sh. India, Libellant, 
‘ -A.D. 528. 


Austin & Nortuwest- Rartroap Co., Respondent, 
and Post, Martin & Co., Claimants. 


To the honorable the circuit court of the United States for the east- 
ern district of Texas, holding its sessions at Galveston : 

The appeal of Henry A. V. Post, Archer N. Martin, and Charles 
C. Pomeroy, composing the firm of Post, Martin & Co., claimants in 
the above cause, shews that on the 25th of April, 1882, came on to be 
heard before the Honorable Amos Morrill, judge of said district court, 
upon the testimony and proofs adduced by the respective parties, and 
the said judge having rendered a decree therein that the libellant 
recover of the said claimants and their sureties on their stipulation 
filed in the cause the sum of seven thousand one hundred and sixty- 
nine dollars and thirty-seven cents and all costs of suit. 

And these appellants are advised and insist that said de- 
43 cree is erroneous, Inasmuch as the libellant was not entitled 
torecover said sum without an allowance of the various claims 

set up by claimants to the demand in libellant’s libel. 

And these appellants, for these and other reasons, appeal from the 
whole of said decree in favor of libellant to the next circuit court 
to be held in said district, and on said appeal they intend to make 
new allegations in the circuit court, and introduce the same and new 
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and further proofs, andythey pray that the said decree may be re- 
versed with costs, or sueh other decree thereupon made as to the 
circuit court may seem; just, and that the said appellees be con- 
demned to pay to thesetappellants their costs and damages in the 
premises. : 

WAUL & WALKER, 
Proctors for Appellants. 


? 

Endorsements: “No.i528.” “ Edward Carr, owner of st. sh. India, 

yp A. & N. W. R. R. Company and Post, Martin & Co., claimant.” 

“Appeal.” “ Filed May 12th, 1882. Geo. C. Rives, cl’k.” “ Waul & 
Walker, proctors.” ‘ 


a 
From minutes U. S. eircuit court. Nov’r term. November 15, 
; LSS2. 
Epwarp Carr, Igvellant, Appellee, ) 
t. -1196. On Appeal. 
Austin & NorRTHWESTERN R. R. C J 
r) ~ 
Before Hon. Don A. Pardee, U.S. circuit judge. 
® 
On this day came tht parties to this suit, by their counsel, re- 
spectively, and thereupon a hearing of the cause was had 
44 before the court and submitted. 


6 
Opinien Rendered Nov. 16th, 1882. 


United States Circuit Court, Fifth Judicial Cireuit, Nov’r Term, 
Eastern Dfstrict of Texas. In Admiralty. 
Don A. Pardee, judgé. 
¢ 
Epwarp Cakr, Owner, ete., Steamship “ India,” 
- @ 
Austin & NORTHWESTERN RAILROAD Company and 
Post, Martiwn & Co., Claimants. 


‘On Appeal. 


The facts of the case are substantially as propounded in the libel 
and amended libel, the amount due for freight being the only ma- 
terial fact overstated, 4956 5s. 4d. being the true umount unpaid, 
and not £1,080 11s. 11d.,as claimed. Besides this fact the only other 
fact contested is whethér or not Post, Martin & Co., claimants and 
assignees of the bill of lading, had notice of the charter-party in 
pursuance of which the bill of lading was issued. 

The evidence on thid point is sufficient to establish the fact of 
notice. Leaving out oj the question the recitals on the face of the 
bill of lading showing -the shipment of an entire cargo of railroad 
iron, such goods as woild be likely to suggest lighterage and demur- 
rage, ete., the two facts undisputed and unexplained—(1) of the 

prepayment of gne-half of the freight, less interest and in- 
45 surance aan on the back of the bill of lading, (2) and 
of the consignee’s instructions to his agent prior to the arrival 
of the ship to furnish ighterage, taken with the fact that lighterage 


24 HENRY A. V. POST ET AL. VS. EDWARD CARR, &C. 


was furnished by the claimant without question—are sufficient to 
satisfy me that the claimant who thus carried out the specifications 
of the charter-party in advance must have had notice of its exist- 
ence and terms. On the construction of the charter-party there is 
only one question raised, and that is whether under its provisions 
the consignees were required to furnish lighterage if necessary at 
the port of destination. The clause in thecharter-party in relation 
to lighterage is in these words: 

“That the said ship being tight, staunch, and strong and every 
way fitted for the voyage shall with all possible dispatch sail and 
proceed to Middlebro-on-Tees, where ordered by the charterers, but 
where she can lay always afloat, or so near thereto as she may safely 
get, and there load from the factors of affreighters a full and com- 
plete argo of rails,say 1,700 to 1,800 tons, at owner's option, not ex- 
ceeding 30 ft. in length, which is to be brought to and taken from 
alongside at merchant’s risk and expense, and free of lighterage to 
the ship, ete., and being so loaded shall therewith proceed to Gal- 
veston Bay, or so near thereto as she may safely get,” ete. 

A plausible argument is made that the lighterage therein referred 
to relates onl: to the lighterage necessary to take the cargo on board, 
and not to the lighterage that might be necessary in discharging 


cargo. 
46 It would have been strange indeed if the parties in making 


a charter-party with as many details as this one under con- 
sideration has, and when contracting specifically in relation to light- 
erage, had been silent as to that question, leaving it to custom when 
contracting for a cargo of railroad iron to the port of Galveston, 
where lighterage is so notoriously necessary ; but I cannot take the 
narrow view of the clause in question claimed for it by the learned 
proctor. 

It is stipulated that the cargo “is to be brought to and taken from 
alongside at merchant’s risk and expense and free of lighterage to 
to the ship.” The construction claimed would leave the words “and 
taken from alongside” absolutely surplusage, or would render it 
necessary to hold that when the merchant brought the cargo to the 
ship it was to be taken aboard and loaded at merchant’s risk and 
expense, which was obviously not the intent nor contract of the 
parties. 

On the question of primage, which has been argued and seems to 
have been allowed in the district court, I find it is only claimed in 
the libel in the guise of freight, although specified in the bill attached 
to the libel as primage. The charter-party, as has been found, consti- 
tuted the contract between the parties, and as that makes no mention 
of primage none can be allowed, although it was stipulated in the 
bill of lad:ng. Primage is [no] longer a gratuity to the master unless 

specially stipulated, but it belongs to the owners or freighters, 
47 and is nothing but an increase of the freight rate. The 

charter-party fixes the rate for freight and the bill of lading 
given thereunder cannot enhance it. | 

The case, then, as it appears to me, entitles the libellant to a de- 
cree in his favor for the following amounts, to wit: 
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For } freight money unpaid, £956 5s. 4d., reduced to United States 
currency at 4.80, agreed rate, making $4,590.08, with interest thereon 
from January 9th, 1882, at six per cent.; for 5 days’ demurrage, at 
£35 per day, or £175, teduced to U. 5S. currency at $4.80, agreed 
rate, making $840.00, ith interest thereon at six per cent. from 
Jan’ry 13th, 1882 ; for tharges paid on freight in landing and car- 
ing for same, etc., to wi: 


) 
itn SIRES iicitditctietiecnnnctwcminadne $55 50 
ID énitsarcscrciinintind inneicnitininns athieinindiee nll 75 00 
EO & Conch ecnanaimapensccnnsssncennenin 250 00 
FO sinindibanniieiane ane 562 50 
' 
DR (ic pcnensnencwncencnmmaigie $943 00 


Upon which interest at.six per cent. should be allowed from date 
of payment, say Januagy 26th, 1882, when last payment was made, 
so far as dates are shown. And as the property libelled and on 
which libellant had a lien for his demand has been released and de- 
livered to the claimants, Post, Martin & Co., on bond to stand in 
place of the property, tie decree should be against the claimants 
and their sureties on the release bond for the amounts as above 
found due. ' 
48 The costs of tht district court should be borne by the claim- 
ants, but, as the’ decree of that court has been reduced, the 
costs on appeal should be borne by the libellant and appellee. 
A decree in accordance with these views will be entered. 
0 DON A. PARDEE, 
Circuit Judge. 


Certificate of Clerk to Opinion. 


In the Circuit Court of the United States for the Eastern District of 
Texas, in the Fifth Circuit, at Galveston, Texas. 


I, C. Dart, clerk of the circuit court of the United States for the 
eastern district of Texag, at Galveston, in the fifth circuit and dis- 
trict aforesaid, do herelty certify the foregoing to be a true and cor- 
rect copy of the opin®on of the court, Hon. Don A. Pardee, U. S. 
circuit judge, presiding, rendered Nov’r 16th, 1882, in cause No. 
1196 on the appeal docket of said court, entitled Edward Carr, 
owner of the steamship “ India,” v. Austin & Northwestern Rail- 
road Company [and] Pest, Martin & Co., claimants, as the same now 
appears in my office, the original of the said opinion being forwarded 
to said judge and this copy retained and filed in said cause in lieu 
and place of said original. 

To certify which witness my hand and the seal of said court, at 
Galveston, in said district, this the 4th day of December, A. D. 1882. 

[SEAL. | \ C. DART, 
Clk U. S. Circuit Court, E. D. T., at Galveston. 
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49 Endorsements: “C. L. No. 1196.” “Edward Carr, owner 
steamship India, vs. Austin & N. W. R. R. Co. & Post, Martin 
& Co., compl’ts.” “Copy of the opinion of Judge Pardee, rendered 
Nov. 16, 1882.” “ Filed Dee’r 4, 1882. C. Dart, clerk, by W. L. 
Hanscom, deputy.” , 
Decree. 


From minutes circuit court. Nov’r term. Nov’r 16, 1882. 


In the Cireuit Court of the United States for the Eastern District of 
Texas, in the 5th Cireuit. In Admiralty. 
Epwarpb Cakr, Owner of the Steamship “ India,” 
vs. | No. 1196. 
Austin & NontTHWEeEsTeRN RAILROAD Company and { On Appeal. 
Post, Martin & Co., Claimants. 


This cause came on to be heard at this term, the libellant and ap- 
pellee appearing by his proctors, and the respondents and appel- 
lants, Post, Martin & Co., intervenors and claimants in this cause, 
appearing by their proctors, and the parties hereto announcing — 
ready for final hearing, and the court having heard the pleadings 
and the evidence and argument of counsel, upon consideration 
thereof it is considered, adjudged, and decreed as follows, to wit: The 

court finds from the evidence that the libellant is entitled to 
50 a decree in his favor for and on account of the claims sued 
on in this suit, as follows: 

For 3} freight money unpaid, £856 5s. 4d., reduced to United States 
currency at 4.80, agreed rate, making $4, 590.08, with interest thereon 
from January 9th. 1882, at six per cent. per annum, to this date, 
$252.32, making in the aggregate the sum of $4,822.40. 

For 5 days’ demurrage at £35 per day, or £175, reduced to U.S 
currency at $4.80, agreed rate, making $840.00, with interest thereon 
at six per cent. per annum from January 13th, 1882, $42.00, making 
in the aggregate the sum of $882.00. 

For charges paid on freight in landing and caring for same, etc., 
to wit: 


ee Gy OE Pe cts onnerttdieniaiiees $55 50 
ID citi teieer sn cies-csinstnssnccinn:tthisteannishe iadabibadiianlasiibas apni 75 00 
IN i TAIT ccc: emis neni iiemnmnlainnaen cnilieiieaia 250 OO 
I a ites ocmaneernnnes qenannaliemiinpianititesitamaeniindidaiiiaa dias 562 50 

EIN 10 on ret wensnstenustpinniinniuiias amin $945 00 
With interest at six per cent. per annum January 26th, 1882, $45.53, 


making in the aggregate the sum of $988.53, making the aggregate 
of all said sums so found due and owing the libellant herein the 
sum of six thousand six hundred and ninety-two 3; dollars 
($6,692.95 

And it appearing to the court that the property libelled, and on 
which libellant had a lien for his demand, has been released and 
delivered to the claimants, Post, Martin & Co., on bond, to stand in 
place of the property : 


. 
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51 It is therefom further considered, adjudged, and de- 
ereed by the court that the libellant herein, Edward Carr, 

have and recover from the said Post, Martin & Co. and from the sure- 
ties upon their said stiphlation, J. A. Rhomberg, H. W. MeNeill, R. 
Bertram, H. W. Moeller, and Wm. Brueggerhoff, the said sum of six 


thousand six hundred ‘ind ninety-two 93; dollars ($6,692.93), and 


‘have execution therefor" 


It is further considered by the court that the costs in the district 
court be paid by the claimants and that the costs of the appeal be 
paid by the libellant, for which execution may issue against them, 
respectively. ~ 

It is further considered that all other and further demands sued 
on herein than is hereby allowed be, and are hereby, disallowed. 

From which decree agid rulings of the court the claimants, Post, 
Martin & Co., give noti¢e in open court and ask leave to appeal to 
the Supreme Court of The United States, which appeal is granted 
upon condition that within sixty days said claimants enter into bond, 
with security to be approved according to law, in the penalty of two 
thousand five hundred? dollars, to pay all such amounts, interest, 
damages, and costs as fay be awarded by the Supreme Court. 

Noy. 16, 1882. 

DON A. PARDEE, 
Circuit Judge. 


U 
o2 Draft of Decree, Hnrolled and Signed by the Judge. Filed Nov. 
; 16th, 1882. 
In the Circuit Court ofghe United States for the Eastern District of 
Texas, in fhe 5th Cireuit. In Admiralty. 
EDWARD Carr, Own r of the Steamship “ India,” ) 
vs. | No. 1196. 
AusTIN & NoRTHWEsTeRN RatLroaApD Company and { On Appeal. 
Post, Martin*«& Co., Claimants. 


This cause came on to be heard at this term, the libellant and ap- 
pellee appearing by aiieenionaeel the respondents and appellants, 
Post, Mart'n & Co., intervenors and claimants in this cause, appear- 
ing by their proctors, and the parties hereto announcing — ready for 
a final hearing, and thé court having heard the pleadings and the 
evidence and argument} of counsel, upon consideration thereof it is 
considered, adjudged, @nd decreed as follows, to wit: 

The court finds fromthe evidence that the libellant is entitled to 
a decree in his favor fog and on account of the claimssued on in this 
suit, as follows: ' 

Wor } freight money unpaid, £956 5s. 4d., reduced to United States 
currency at 4.80, agreed rate, making $4,590.08, with interest thereon 
from January 9th, 1882, at six per cent. per annum to this date, 
$252.52, making in thé aggregate the sum of $4,822.40; for 5 days’ 

demurrage, at 235 per day, or £175, reduced to U. 8. cur- 
D0 rency at $4.80, agreed rate, making $540.00, with interest 

thereon at six per cent. per annum from January 13th, 1882, 
$42.00, making in the &4ggregate the sum of $882.00. 


° @e .f 
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For charges paid on freight in landing and caring for same, etc., 
to wit: : 


oben Gene & Gas tient cadence a» goo & 
IE one cccnsennnnen see enonmanmat 75 00 
Pence & stern... une dnnccundnssnenanemmnguianin 250 00 
DRI. onc nun cnn mnwmqumniaah me . 562 50 

Re ORN (0 ain ctnnnettinnannennme $943 00 


With interest at six per centum per annum from from January 26th, 
1882, $45.53, making in the aggregate the sum of $988.53, making 
the aggregate of all said sums so found due and owing the libellant 
herein the sum of six thousand six hundred and ninety-two 7%, 
dollars ($6,692.93). 

And it appearing to the court that the property libelled, and on 
which libellant had a lien for his demand, has been released and 
delivered to the claimants, Post, Martin & Co., on boud to stand in 
place of the property, it is, therefore, further considered, adjudged, 
and decreed by the court that the libellant herein, Edward Carr, 
have and recover from the said Post, Martin & Co., and from the 
sureties upon their said stipulation, J. A. Rhomberg, H. W. McNeill, 
R. Bertram, H. W. Moeller, and Wm. Brueggerhoff, the said sum of 
six thousand six hundred and ninety-two ;%'; dollars ($6,692.93 

and have execution therefor. 
54 It is further considered by the court that the costs in the 
district court be paid by the claimants and that the costs of 
the appeal be paid by the libellant, for which execution may issue 
against them respectively. 

It is further considered that all other and further demands sued 
on herein than is hereby allowed be, and are hereby, disallowed. 

From which decree and rulings of the court the claimants, Post, 
Martin & Co., give notice in open court and ask leave to appeal to 
the Supreme Court of the United States, which appeal is granted 
upon condition that within sixty days said claimants enter into bond, 
with security to be approved according to law, in the penalty of 
two thousand five hundred dollars, to pay all such amounts, interest, 
damages, and costs as may be awarded by the Supreme Court. 

Noy. 16, 1882. 

DON A. PARDEE, 
Circuit Judge. 


Kndorsements: 1196. On appeal. Edward Carr vs. Austin & 
Northwestern R. R. Co. e al. Decree. Filed Nov. 16, 1882. C. 
Dart, clerk. 


90 Appeal Bond to U.S. Supreme Court. Filed Jan’ry 13, 1883. 


Know all men by these presents that we, Henry A. V. Post, Archer 
N. Martin, and Charles C. Pomeroy, merchants, doing business in 
the city of New York and State of New York under the firm name 
of Post, Martin & Co.,and J. A. Rhomberg, H. W. MeNeill, R. Ber- 
tram, H. W. Moeller, & Wm. Brueggerhoff, of the county of Travis 


> 
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and State of Texas, as‘nrincipals, and W. L. Moody and L. F. Moody, 
as sureties, are held and firmly bound unto Edward Carr, owner of 
the steamship “ India?’ in the full and just sum of two thousand five 
hundred dollars ($2,500.00), to be paid to the said Edward Carr, his 
certain attorney, exectiors, administrators, or assigns; to which pay- 
ment, well and truly*to be made, we bind ourselves, our heirs, ex- , 
ecutors, and administrators, jointly and severally, by these presents. 

Sealed with our seads and dated this 6th day of January, in the 
year of our Lord one ghousand eight hundred and eighty-three. ) 

Whereas lately, at 4 regular term of the circuit court of the United 
States in and for theseastern district of Texas, in the fifth cireuit, . 
holding sessions at Galveston, in a suit depending in said court in. 
admiralty, on appeal, between Edward Carr, o vner of the steamship 
“India,” libellant aml appellee, and the Austin & Northwestern 
Railroad Company bahia) Post, Martin & Co., claimants, the said Post, 
Martin & Co. being tife appellants, a final judgment and decree was - 

rendered on tl® 16th day of November, 1582, against the said - 
56 Post, Martin & Co.. claimants, and against the said J. A.. 
Rhomberg, H. W. MeNeill, R. Bertram, and H. W. Moeller 
and Wm. Brueggerh@ff, the sureties, upon their stipulation for the 
sum of six thousand six hundred and ninety-two ;35 dollars’ 
($6,692.93) and costs fn the district court. 

And whereas said decree further recites: “ From which decree and 
rulings of the court tle claimants, Post, Martin & Co., give notice in 
open court and ask feave to appeal to the Supreme Court of the, 
United States, which Appeal is granted upon condition that within 
sixty days said clainfants enter into bond, with security to be ap- 
proved according to law, in the penalty of two thousand five hundred. 
dollars, to pay all such amounts, interest, damages, and costs as may’ 
be awarded by the Supreme Court :” 

Now, the condition lof the above obligation is such that if the said. 
Post, Martin & Co. shall prosecute their suit to effect and pay all 
such amounts, interest, damages and costs, as may be awarded by 
the Supreme court if they fail to make their plea good, then the 
above obligation to be void ; else to remain in full force and virtue. 


POST, MARTIN & CO,, [L. s. 
By their att’ys, WAUL & WALKER. [L. s. 
. HENRY A. N. POST, Ls. 
By hit att’ys, WAUL & WALKER. 
, ARCHER N. MARTIN, [L. s.] 


By hig att’ys, WAUL & WALKER. 
: CHARLES C. POMEROY, — [1 s.] 


57 By his,att’ys, WAUL & WALKER. 

i J. A. RHOMBERG, [L. s.] 

+ By A. P. WOOLDRIDGE, His Att’y. 

; H. W. McNEILL, [1. s.] 

* By A. P. WOOLDRIDGE, His Att'y. 

: R. BERTRAM. [L. s.] 
H. W. MOELLER. L. 8.) 

, WM. BRUEGGERHOFYF. L. Ss. 

, W. L. MOODY. ar 

‘ L. F. MOODY. = 


ov) HENRY A. V. POST ET AL. VS. EDWARD CARR, &¢. 


Sealed and delivered in presence of— 


Acknowledged before me by T. N. Waul, of the firm of Waul & 
Walker, as att’y for and on behalf of Post, Martin & Co.; Henry A. 
N. Post, Archer N. Martin, and Charles C. Pomeroy, this 8th day of 
January, 1883. 

[SEAL. ] C. DART, 
U.S. Com’r East’n Dist. Texas, at Galveston. 

Approved by— 

DON. A. PARDEE, 
Circuit Judge. 


Jan'ry 12th, 1883. 
Unitrep STATES OF AMERICA, Eastern District of Texas: 


On this the 8th day of January, A. D. 18585, personally appeared 
before me the above-named W. L. Moody and L. I. Moody, by 
o8 me known to be the persons described in and who executed 
the foregoing instrument, and severally acknowledged the 
execution thereof. 
Given under my hand and seal of sine on the day and date 
above written. 
[SEAL. ] C. DART, 


U.S. Commissioner, East’n Dist. Texas, at Galveston. 


Unirep States oF AMERICA, Eastern District of Texas: 


On this day personally appeared before me W. L. Moody and L. 
IK’. Moody, who, being severally by me duly sworn, each for himself 
doth depose and say that he is a resident and freeholder within the 
State of Texasand the eastern district of Texas, and that he is worth 
two thousand five hundred dollars over and above all his just debts 
and liabilities which he owes or has incurred and in property not 
exempt from execution. 

W. L. MOODY. 
L. F. MOODY. 


Sworn to and subscribed before me this Sth day of January, A. D. 
1883. Witness my hand & official seal. 
[SEAL. | C. DART, 


U. S. Commissioner, East’n Dist. Texas, at Galveston. 


og Endorsements: “1196. On appeal. Edward Carr, owner 

of the steamship ‘ India,’ v. Austin & Northwestern Railroad 
Company [and] Post, Martin & Co., claimants. Appeal bond to Su- 
preme Court.” Filed January 15, 1883. C. Dart, clerk, by W. L. 
Hanscom, deputy. I hereby certify that H. W. Moeller, A. Bertram, 
H.M. MeNeill, and Wm. Brueggerhoff, the sureties on the original 
stipulation in this cause, in the district court, each justified in the 
sum of eight thousand dollars, the amount named ‘in said stipu- 
lation. C. Dart, clerk U.S. cire’t court, Oe lg 
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60 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Texas, in the Fifth Circuit, at Galveston, Texas. 


I, C. Dart, clerk of the cireuit court of the United States for the 
eastern district of Texas, at Galveston, in the fifth cireuit and dis- 
trict aforesaid, do hereby certify the foregoing to be a true and cor- 
rect copy of the record and of all proceedings in cause No. 1196 on 
the appeal docket of Said court, entitled Eaward Carr, owner of the 
steamship “ India,” v, Austin and Northwestern Railroad Company. 
[and ] Post, Martin & Co., claimants, as the same now appears of record 
in my office. ; : 

To certify which witness my hand and the seal of said court, at 
Galveston, in said district, this the 12th day of June, A. D. 1883. 

[Seal United States Circuit Court, Eastern District of Texas. ] 


; C. DART, 
Crerk U.S. Circuit Court, FE. D. T., at Galveston. 
» 

Endorsed on cover: E. Texas C.C.U.S. No. 198. Henry A. V. 
Post, Archer N. Martjn, and Charles C. Pomeroy, composing the firm 
of Post, Martin & Company, appellants, vs..dward Carr, owner of 
the steamship “ India,” Filed 1st November, 1883. 
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IN THE 


Supreme Court'of the United States. 


t 


OCTOBER TERM, 1886. 


Henry A. VY. Post, et al, 
Appellant, 
DS. ‘ | No. 198. 
EpWARD CARR: 


Appellee. 


APPEAL FROM THE CIRCUIT COURT FOR THE 
EASTERN DISTRICT OF TEXAS. 


ee 


BRIEF FOR APPELLEE. 


? 
I. The appellee being owner of the steamship “ In- 
dia,” exhibited his libel in the Admiralty Court, to 
enforce his lien for freight and demurrage against a 
cargo carried on that, vessel. The appellants inter- 
vened, averred title to, the cargo, denied the right to 
demurrage, and set up a counter claim for the sum of 
$3,361.00, paid by them for lighterage of the cargo at 
the port of discharge. ¢ 
The claim for freigltt is not disputed and the contro- 
versy relates only to the demurrage and counter claim. 
The issues of fact were tried by the court, and the 
finding is as follows: ‘ 


“The court finds frpm the evidence that the libel- 
lant is entitled to a decree in his favor, for and on ac- 


count of the claims sued on in this suit, as follows: 
Forfreight, * * $4,882.40; for five days demurrage, 
* * $882; for charges on freight, in landing and car- 
ing for same, $988.53; making $6,692.93,” for which 
a decree was entered, (fols. 52, 53). 


This is a general finding; and the decree based 
upon it is not reviewable in this court. 


An “opinion” was filed in this case which contains 
these words: 


“The facts of the case are substantially as propound- 
ed in the libel and amended libel,—the amount due 
for freight being the only material fact overstated,— 
£956 5s. 4d. being the true amount unpaid, and not 
£1,080 lls. 1lld.asclaimed. Besides this fact the only 
other fact contested is whether or not Post Martin & 
Co., claimants and assignees of the bill of lading, had 
notice of the charter-party, in pursuance of which the 
bill of lading was issued. The evidence on this point 
is sufficient to establish the fact of notice,” (fol. 44). 


This court does not treat the opinion as part of the 
record. 
It has held that where there is a general finding, and 
also a special finding, the case is not reviewable here. 
Meath os. The Board of Levee Commissioners, 
109 U. S., 298. 
[f the opinion is to be regarded as a special finding 
of all the facts averred by libellant, it is sufficient to 
support the decree 


DEMURRAGE. 


The pertinent facts alleged in the libel are in sub- 
stance, as follows: 

The owner of the 8. 8. India, and Frederick Edwards, 
as agent of the merchant, entered into a charter-party 
for the hire of the India. The captain was to sign 
bills of lading at any rate of freight, without prejudice 
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to the charter-party. One half of the freight was to 
be paid on signitgs the bills of lading. The vessel was 
to be discharged*according to the custom of the port, 
but at not less than 250 tons per running day, Sundays 
and Government jiolidays excepted in both cases, com- 
mencing twelve lpours after notice of readiness, and ten 
days on demurrage, over and above the said laying 
days at £35 per day, vessel to have an absolute lien 
upon the cargo for all freight—dead freight—and de- 
murrage. On shipment of the cargo and payment of 
advance freight, 4nd any demurrage incurred, charter- 
ers’ liability was yo cease. A bill of lading was signed 
containing these jvords : 


“Shipped * * upon *_ the India, — tons of 
iron rails, * * * to be delivered at the aforesaid port 
of Galveston Bay * unto order or to their assigns, 
paying freight for the said goods, with conditions *” 


The bill of lading was endorsed as follows, by the 
captain : 

“ Received of Sanders Brothers the sum of £927 11s. 
32. for the use of fhe S.S. India and owners, Which sum 
l request them to deduct from settlement of freight 
at Galveston aye 


The appellants! are assignees of the bill of lading: 
there is no finding that they are owners of the cargo. 

The appellants, took the cargo in small quantities, 
and at irregular times, capriciously and vej€tiously, 
and caused an unjust detention of tive days. 


ARGUMENT. 


ee 


’ 
First. A lien for demurrage is created by the con- 
fract. ’ 
This appears ftom the charter-party. As between 
the ship owner and the charterer, the former clearly 
has a lien on the latters goods. 


e 
* 


Sanders Brothers, the shippers named in the bill of 
lading, paid in advance the one half of the freight, 
“for the use of the S. S. India” stipulated in the 
charter-party to be paid by the charterers in advance, 
and presumably are the charterers. They shipped the 
‘argo, and the bill of lading was made to them, and 
the appellants took the goods only by their assignment. 
This being so, there is clearly a lien on the goods 
for demurrage. Being both charterers and shippers, 
the two ccntracts are to be construed together. 

Kern os. Des Sandes, 10 C. B., 205. 


If it be assumed that Sanders Bros. are not charter- 
ers, but shippers only, the goods they shipped are 
subject to the lien by the terms of the contract con- 
tained in the bill of lading which adopts the charter- 
party, and by virtue of their knowledge of the charter- 
party. 


The bill of lading expressly provides that the ship- 
pers are to pay freight for the said goods, “ with con- 
ditions.” The phrase “with conditions,” is the cus- 
tomary phrase in bills of lading in referring to the 
charter-party, although the words “as per charter 
party,” are usually added. They can have no meaning 
except as applied to the charter-party, and Sanders 
Bros. knowing of the charter-party, (if indeed they 
were not the charterers) could have only understood 
them in that sense. As appears by the charter-party, 
a lien for demurrage is one of its conditions. It fol- 
lows that the shippers of cargo by express contract 
created a lien for demurrage. 

Wegner os. Smith, 15 C. B., 285. 
See Gray os. Carr, 6 L. R., 2 B. 322. 

The cesser of the liability of the charterers in the 
shipment of the cargo, is a circumstance which 
strengthens this view. 


@ « - 


The lien was not divested by the transfer of the bill 
of lading. y 
Small os. Moates, 9 Bine., O79. 

The question is not ad to the personal liability of 
the consignees, arising Out of the acceptance of the 
voods under the bill of lading. That is governed by 
different rules, , 

Second. Demurrage istdue by operation of law, by 
the consignee, independently of the contract. 

“ The courts seem uniformly agreed that demurrage, 
or damage in the naturevof demurrage, for unreason- 
able detention, is always payable by the consignee, if 
theve has been, in faet, an unreasonable detention, 
even where it is not mentioned in the bill of lading 
or the document contains no demurrage clause.” 

loard’s Law of Mérehant Shipping, 402. 


6 

By the maritime law @ master has a lien upon the 
cargo for demurrage, and such a lien may be enforced 
in admiralty. This, although demurrage was not 
stipulated for the bill of lading. An ordinary bill of 
lading implies an.agreegient that the goods shall be 
received within a reasonable time after the arrival of 
the vessel at the port ofedestination. 

2 Lowell’s Devisiéns. 
The Hyperion. . 
? 

“Where a bill of Ladin ‘r is silent as to demurrage, 
and the vessel is unreasonably detained at the port of 
delivery before being Wnloaded, the shipper will be 
linble to the master saifing the vessel on shares, and 
having control of her einployment, in an action of as- 
sumpsit, upon the implied contract that his vessel 
should be discharged in a reasonable time after ar- 
rival, for damages incurred, even though the bill of 
lading states that the c&irgo is to be discharged by the 
consignee with the assistance of the crew.” 

Hall os. Barker, 64 Maine, 339. 
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The ship has a privilege against the cargo for dam- 
ages in the nature of demurrage enforceable in ad- 
miralty, when the cargo has not been received within 
a reasonable time through the fault of: the consignee, 
although the bill of lading contains no demurrage 
clause. 

Donaldson os. McDowell, 1 Holms, 290. 


LIGHTERAGE. 


The claim of a set off for lighterage is not sufficiently 
made in the pleadings. There isnocontract averred on 
the part of the appellees to pay it, and there is no 
averment that the lighterage was paid at the request 
of the appellees. No consideration for any such pay- 
ment is averred. | 

There is no finding in the record in reference to this 
claim of set off. No error can therefor be assigned in 
respect of it. 

The charter-party provides that the cargo is to be 
brought to, and taken from alongside, free of lighterage 
to the ship (fol. 12). The language of this contract is 
too plain to call for construction. 

See Franceso os. Massey, 8 L. R., Ex. 101. 


“ Demurrage,”’ means demurrage at the port of load- 
ing and discharve. 


The appellants gave notice that they would provide 
lighterage and provided it voluntarily. 
JAMES LOWNDEs, 
Attorney for Appellee. 
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SETH BULLOCK =T AL. VS. JOHN L. FARWELL. 1 
+ 


1 Rotice of Appeal. 
b : afte er 
In the District Cogirt of the First Judicial District. 
Joun F. FArwect, Plaintiff, 


: vs. 
Sern Buttock, and Son #rar and Sera Buiiock, Copartners as 
Star and Bullock, Defendants. 


Territory oF DAKOTA, Ras: 
° a. . 

County of Lawrence. J 
To the above-named plaiftiff, and to Messrs. Vancise, Wilson & 

Marten, his attorneys, and to Frank J. Washabaugh, Esq., clerk 

of said district ccurt: . 

Take notice tat the deféndant- herein, Seth Bullock, and Sol Star 
and Seth Bullock, copartners as Star and Bullock, and each of them, 
appeal to the supreme cdurt of the Territory of Dakota from the 
judgment herein renderedtand filed in the office of the clerk of said 
district court of the first judicial district of the Territory of Dakota 
‘Within and for the county of Lawrence, in favor of said plaintiff, 
John L. Farwell, and against said defendants, Seth Bullock, and 
Sol Star and Seth Bullock, copartners as Star & Bullock, on the 
l4th day of August, A. D. 1882, and from each and every part 
thereof. . 
? McLAUGHLIN & STEELE, 


9 Attorneys for Defendants. 
2 Undertaking On Appeal. 
In the District Coprt of the First Judicial District. 


JOUN i. FARWELL, Plaintiff, 
vs. 
Sera Burs« «, and Sor Star and Sern Buttock, Copartners as 
Star & Bullock, Defendants. 


Whereas on the 14th day of August, 1882, the above-named John 
L. Farwell, plaintiff, reeofered a judgment against the above-named 
defendants, Seth Bullock,{ind Sol Star and Seth Bullock, copartners 
as Star & Bullock, for the sum of two thousand two hundred and 
thirty-one ;°,5; dollars and the costs of said action, taxed and twenty- 
two 769, dollars; in all the sum of two thousand two hundred and 
fifty-four ;‘\°5 dollars, and, that said plaintiff have execution there- 
for ; | 

And whereas the defendants intend to appeal from said judgment 
in said action to the supréme court of the Territory of Dakota: 

Now, therefore, we, Alyin Fox and Harris Franklin, of Dead- 

wood, in the county of Lawrence and Territory of Dakota, 
) undertake, pursuant to the statute, that the said defendants, 

appellants, shall jay all costs and damages that may be 
awarded against them on such appeal or on the dismissal thereof, 
not exceeding two hundréd and fifty (250.00) dollars. 

And we also undertake. pursuant to the statute, that if said judg- 
ment or any part thereof #e aflirmed or the appeal be dismissed, the 

1—176 : 
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2 SETH BULLOCK ET AL. VS. JOHN L. FARWELL. 


said appellants shall pay the amount directed to be paid by the 
judgment, or the part of such amount as to which the judgment 
shall be aflirmed, if it be affirmed only in part, and all damage 
which may be awarded against the appellant on such appeal. 

Dated August 50th, A. D. 1882. 


ALVIN FOX. He 
HARRIS FRANKLIN. ji 
TERRITORY OF DAKOTA, \ 90 - 


County of Lawre nCC, J 


On this 30th day of August, A. D. 1882, before me, James 8. Mul- 
laly, a notary public in and for said county and Territory, came 
Alvin Fox and Harris Franklin, to me personally known to be the 
persons described in and who executed the foregoing undertaking, 
and severally acknowledged to me that they execute d the same. 
[SEAL. | JAMES S. MULLALY, 
Notary l ublic. 
4 Territory or Dakora, | _. | 
County of Lawrence, f o 
Alvin Fox and Harris Franklin, being duly sworn, each for him- 
self and not one for the other, says that he is one of the subscribers 
to the foregoing undertaking ; that he isa resident and householder 
within said county and Territory, and is worth the sum of five thou- 
sand and ten ($5,010.00) dollars over and above all his debts and lia- 
bilities and exclusive of property by law exempt froin execution. 
ALVIN FOX. 
HARRIS MRAN VAL IN. 


Subseribed and sworn to before me this 50th day of August, A. : 

D. 1882. 
[SEAL. | JAMES D. MULLALY, ’ | 
Notary Public. | 


Endorsed: Notice of an undertaking of appeal. Service admitted 


by copies this o0th day of August, 1882. Vancise, Wilson & Marten, 
att’ys for pl’ffs. Frank J. W ash: ibaugh, clerk. Filed Aug. 30,1882. 


Krank J. Washabaugh, clerk, by C. A. Moody, dep. 


5 In the District Court of the First Judicial District. 


Joun L. Farwett, Plaintiff, 


Us. ; 

Sery Buttock, and Sor Star and Sern Buririock, Copartners as Pog 

Star & Bullock, Defendants. | 

Territory or Dakora, |... , 
County of Lawrence {°° 

To Messrs. Vancise, Wilson & Marten, attorneys for the above-named | 

plaintiff, John L. Farwell : | 

You will please take notice that on Saturday, the 5th day of Au- é 


gust, A. D. 1882, at the hour of ten o’clock a. m. of that day, or as 


‘ 


f 
SETH BULLOCK ET AL. VS. JOHN L. FARWELL. 3 


soon thereafter as counsél can be heard, the defendants above named 
will move the court to of ler the four several actions now depending 
in said court in favor of: said plaintiff and against these defendants 
to be consolidated into one. 
This motion will be based upon the pleadings in said several ae- 
tions and the accompan¥ing motion and affidavits. 
McLAUGHLIN & STEELE, 
’ Attorneys for Defend 
e 
Motion. 


In the Distriet Court of First Judicial District. 
q 


Joux L. Farwen., Plaintiff, 
Us, 
Sern Buttock, and Sou Star and Seru BuLiitock, Copartners as 
Star gud Bullock, Defendants. 


Terrirory or DAKOTA | 
. 83: 
County of Lawrence, 35 


Now come the said defendants, Seth Bullock, and Sol Star and 
Seth Bullock, copartnerg as Star & Bullock, and move the court now 
he ‘re to consolidate into elie the four seve ral actions now depending 
in this court, in each of .which the said John L. Farwell is plaintiff 
and the said Seth Bulloek, and Sol Star & — bullock, copartners, 
or as Star & Bullock, are defendants, and which said actions could 
ull have been joined in) One action, and are now on the Augus a % 
LD. 1882, tri al doc ket of Said court for trial, and numbered respect- 


ively 275, 27' 281, and! 305. 
McLAUGHLIN & STEELE, 


4 ; . 
. Attorneys for De he ndants. 
7 In Distrie® Court, First Judicial District. 


® 
Joun L. FARWELL, Plaintiff, 
i Us. 
SerH Buiriock, and Sat Star and Sera Buttock, Copartners in 
Business as Star & Bullock, Defendants. 


Terrirory OF DAKOTA, .. 
County of Lawrence, ' iy 


Seth Bullock, being first duly sworn, make- oath and says that he 
is one of the defendants: above named; that the four several actions 
now pending in this court, wherein the said John L. Farwell is 
plaintiff and this afliant, Seth Bullock, and Sol Star and Seth Bul- 
lock, copartners, &c., as Star & Bullock, are defendants, are each in- 
stituted to recover upon promissory notes made by afhlant and en- 
dorsed by said de fendartts, Star & Bullock, and that said four pro- 
missory notes were all éxecuted and delivered at the same time, to 
the same payee, upon elie same consideration, and that plaintiff 
claims title to the same,and each of them, as endorsee of such payee. 


" 


“ 


| SETH BULLOCK ET AL. VS. JOHN L. FARWELL. 


Affiant further says that the defense in each of said several 
8 actions isthe same and identical, and that affiant is in‘ormed by 
his counsel, and believes such to be the fact, that the said four 
causes of action are such as would by Jaw be joined in one com- 
plaint. 
SETH BULLOCK. 


Subscribed and sworn to before me this 5lst day of July, A. D 
1882; and I further certify that the foregoing affidavit was read t 
the affiant in my presence and hearing before he subseribed his 
name thereto, and he stated to me that he fully understood the 
same. 

[SEAL. | JAMES 8. MULLALY, 
Notary Public. 


(Endorsed :) Notice. Motion and affidavit. Service admitted by 
copies August Ist, 1882. Vancise, Wilson & Marten. Filed August 1, 
1882. Frank J. Washabaugh, clerk, by C. A. Moody, dep’y. 


9 In District Court, First Judicial District. 


Joun L. Farwett, Plaintiff, 
Us. 
SetH Buriiock et al., Defendants. 


TERRITORY OF Dakora, | 98: 
County of Lawrence, Jj 


On reading and filing the motion of defendants to consolidate into 
one the four several actions now depending in this court, on each of 
which the above-named John L. Yarwell is plaintiff and the above- 
named Seth Bullock, and Sol Star and Seth Builock, copartners doing 
business under the firm name and style of Star & Bullock, are de- 
fendants, said action being now on the August calendar of this court 
for trial, and numbered, respectively, 275, 276, 281, and 305; after 
hearing Messrs. McLaughlin & Steele in support of said motion, and 
Messrs. Vancise, Wilson & Marten in opposition thereto, ordered that 
said motion be, and the same is hereby, sustained and allowed, and 
the said four several actions are hereby ordered consolidated into 
one action, and said consolidated action shall stand on the trial 
docket of this court for the August term, A. D. 1882, as of the place 
of the first of said actions, numbered 275; tlat it shall not be 

necessary or required that new pleadings be filed in such con- 
.10 solidated action, but, by the consent of the party, that the 

cOmplaint in said four several actions shall be regarded as a 
complaint in sach consolidated action, with the same force-and effect 
as if a complaint in such action had been served and filed declaring 
upon said four promissory notes sought to be recovered on in said 
four several actions; thal the answers of the defendants in said 
four several actions shall be regarded as an answer to said complaint 
in said consolidated action with the same force and effect as if an 
answer to such consolidated complaint had been served and filed 
answering each cause of action in such consolidated complaint, and 
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‘ 
the demurrers of the plajntiff to the four several answers shall be re- 
garded as a demurrer to such consolidated answer, with the same 
foree and effect as if a demurrer to such answer had been served 
and filed, demurring toyeach defense in such consolidated answer, 
and said consolidated action shall proceed as if said four several 
actions had been commenced as one, the costs already accrued In 
said four several actions to be taxed as costs in such consolidated 
action. . 

Done in open court thyis 12th day of August, A. D. 1882. 

By the court: ° 

: ‘ G. C. MOODY, Judge. 


(Endorsed :) Filed August 12, 1882. Frank J. Washabaugh, 
clerk. ° 


® 
11 In the District Court in and for Lawrence County. 


Joun L. FARWELL, PIE, 
Us. 
e 
Seru Buiiock, and Sot Srar and Sera BuLiock, Copartners as 
Spur & Bullock, Def’ts. 
) 


TERRITORY OF DAKOTA, ro 
First Judicial istrict, ay 


The Territory of Dakoth sends greeting to the above-named de- 
fendant- : 

You are hereby summoned and required to answer the complaint 
of the above-named platntiff, which will be filed in the office of the 
clerk of the district codrt within and for said Lawrence county, 
at Deadwood, 1). , and to serve a COpy of your answer on the sub- 
scribers, at their otlice, in the city of Deadwood, within thirty days 
after the service of this,summons, exclusive of the day of service, 
or the plaintiff will take judgment against you for five hundred 
dollars, with interest from June 18, 1881, at 10% per annum, be- 
sides costs and protest laws, $3.25. 

Deadwood, D. T., January 50th, 1882. 

VANCISE, WILSON & MARTEN, 


' Plaintiff’s Attorneys. 


Filed August 14, 1882, 
‘ FRANK J. WASHABAUGH, Clerk, 
» By C. C. MOODY, Dy. 


12 $500.00 : Drapwoop, Dakota, June 18, 1881. 
Six months aftgr date I promise to pay to the order of F. 
W. Denton, cashier Corbin Banking Co., five hundred dollars at 
Merchants’ National Bank, Deadwood, Dakota, value received, with 
interest at 10% per anntim. 
: SETIL BULLOCK. 
Endorsed on back : star & Bullock; F. W. Dunton, cash’r. Pay 
R. C. Lake, president, or order. John L. Farwell. 
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Protest. 


TerRRIToRY oF Daxora, | 

f ounty of Lawre CC, J vain 

Be it remembered that on the day of the date hereof, I, B. P. 
Dagne, a notary public in and for said county and Territory, duly 
commissioned and qualified, residing in said county, at the request 
of 1st Nat. Bank, Deadwood, D.T., holder of the original note, which 
is hereto attached, presented the same at the Merchants’ National 
Bank, the place where same was made payable, and demanded pay- 
ment thereof, and was refused, for the reason — no instructions. 
Whereupon I, said notary, at the request aforesaid, have this day pro- 
tested,and do hereby solemnly protest, against the said Seth Bullock, 

and against the endorsers thereof, and all others concerned, for 
13 all exchange, re-exchange, interest, damages, and costs ac- 
crued and to accrue, by reason of the non-payment thereof. 

This done and protested at Deadwood, D. 'T., this 21st day of De- 
cember, 1881. 

And I, the said notary, do hereby further certify that on the same 
day and year above written due notice of the foregoing protest and 
non-payment was put by me in the post-office at Deadwood, D. T., 
postage prepaid, directed as follows: 

Notice for Seth Bullock, Deadwood, Dak. 

Notice for Star & Bullock, do. do. 

Notice for Merchants’ Nat. Bank, Deadwood, Dak. 

Notice for F. W. Dunton, ea. of Claremont Nat. Bank, Claremont, 
N. H. 

Notice for Jno. L. Farwell. 

Each of the above-named places being the place of residence of 
the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand and aflixed 
my official seal the day and year above written. 

{SEAL. | b. P. DAGNE, 
Notary Public. 


Fees: Protest and record, $2.00; 5 notices, 1.25; seal, 25 cents; 
postage, 06 cents—$3.56. 
Filed August 14, 1882. | 
FRANK J. WASHABAUGH, Clerk, 
By C. MOODY, Dep. 


14 In the District Court of the First Judicial District of the Ter- 
ritory of Dakota, in and for Lawrence Co. 


Joun L. Farwett, Plt, 
Us. 
Seru Buttock, and Sor Star and Sern Buiiock, Copartners, & 
Doing Business as Star & Bullock. 


The plaintiff complains of the defendants and alleges: 
That on the 18th day of June, 1881, the defendant, Seth Bullock, 
at Deadwood, Lawrence county, D. T., made his certain promissory 
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note in writing, dated op that day, whereby, for value received, he 
promised to pay I. W. Dunton, cashier Corbin Banking Company, 
the sum of five hundrdd dollars, six months after date, at Mer- 
chants’ National Bank, Deadwood, D. T., with interest thereon at 
the rate of ten per cent. per annum. 

That at that time tlhe defendants, Lot Star and Seth Bullock, 
were copartners, doing lgusiness under the firm name and style of 
Star & Bullock, and as spch copartners, and by their firm name of 
Star & Bullock, endorse rand guaranteed the payment of said note 
oY, writing their said firm name upon the back of said note. 

7 hat immediately phic rei ufter the defendant delivered the said 

note to the said payee. 


15 4. That thereafter, before maturity, for value received, the 
said payee sold, assigned, and transferred the said note to 
— plaintiff. ; 


That when said not} became due the same was duly presented 
for wenanet at the Mercjants’ National Bank, Ds adwood, D. 'T., the 
place where the same was made payable, and payment thereof then 
and there duly demanddd, which was refused; whereupon the said 
note was then and there duly protested for non-payment, [of] all of 
— the defendants had due notice. 

That said note became due before the commencement of this 
shies and remains wholly unpaid. 

Wherefore plaintiff demands judgment against the defendants for 
five hundred dollars, with interest thereon at 10% per annum since 
June 18, 1881, and $3.25, protest fees, and the cost of this action. 

(Y ANCISE, WILSON & MARTEN, 


Attys for PUT. 


16 TERRITORY OF nh eS \ 
Lawrence County, j 


SS . 


John R. Wilson, being duly sworn, says he is one of the attorneys 
for the plaintiff in the above-entitled action; that he has read the 
foregoing compl: int and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters and 
things therein stated ony information and belief, and as to those 
matters he believes it to be true; that this action is based on a writ- 
teneinstrument for the payment of money only and — is In affiant’- 
possession ; that the reason that this verification is not made by 
pl’ff is that he is a non-resident of, and now absent from, this Terri- 
tory ; that said note and fetters from plaintiff are the sources of af- 
fiant’s knowledge. : 
4 JOHN KR. WILSON. 


a . 6 . . . * ' 
Subscribed and sworn to before me this 25d of Feb., 1882. 


[SEAL. ] \ b. P. DAGNE, 
‘ Notary Public. 


(Endorsed:) Filed April 29th, 1882. Frank J. Washabaugh, clerk. 
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17 Terrirory or Dakota, |... 
County of Lawrence, " - 
S. M. Houghton, being duly sworn, says he is 19 years of age and 
a resident of Lawrence county, D. T.; that he served the within 
summons and complaint of the within-named defendants, Seth Bul- 
lock and Sol Star, personally, by delivering to and leaving with each 
of said defendants, personally, a true copy thereof in Lawrence 
county, D. T., on the 24th day of February, A. D. 1882, and that he 
knew [them] to be the persons mentioned and described in the sum- 
mons as defendants therein. 


S. M. HOUGHTON. 


Subseribed and sworn to before me this 24th day of February, A. 
D. 1882. 
[SEAL. | A. S. STEWART, 
Notary Public. 


18 A HSIUCT. 
In the District Court of the First Judicial District. 


Joun L. FaArwen., Plaintiff, 
Us, 
Sera Buttock, and Son Star and Serum Buttock, Copartners as 
Star & Bullock, Defendants. 


TERRITORY OF Dakota, County of Lawrence. 


The defendants, Seth Bullock, and s<!| Star and Seth Bullock, co- 
partners as Siar & bullock, for answer to the complaint of plaintiff 
herein, deny each and every allegation of said complaint except as 
hereinafter stated. 

Said defendants admit that the defendant, Seth Bullock, executed 
and delivered the note mentioned in the plaintiff’s complaint, as 
maker thereof, to I. W. Dunton, cashier of the Corbin Banking 
Company, which said jast-named company is a corporation organ- 
ized and existing under the laws of the State of New York. 

Admit that said note was endorsed by said firm of Star [&] Bullock 
at the time of its delivery to said company. 

Admit that said note has not been paid to the plaintiff; 
19 but defendant-deny that said plaintiff is the owner of said 
note, or that the defendants, or either of them, are indebted to 

the plaintiff thereon in any manner or in any sum. 

2. Further answering said complaint, and as a defense thereto, 
defendants allege on information and belief that the plaintiff, John 
L. Farwell, is an employee or agent of the said Corbin Banking Com- 
pany of New York, and has no interest in said note, except as such 
employee or agent, and that the said Corbin Banking Company is the 
owner of the note mentioned and the real party in interest in this 
action. 

3. Further answering said complaint, and as a defense and 
counter-claim thereto, defendants allege that said Corbin Banking 
Company is a necessary party to this action and to a complete de- 
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termination of the sarte; that the defendant, Bullock, who is the 
maker of said note, has and claims a counter-claim against said 
Corbin Banking Company on a breach of contract of employment as 
agent in the year A. D. 1877, by which said defendant Bullock was 
dam: aged and injured ih the sum of three thousand dollars in this: 
That on or about the 16th day of July, 1877, the said Corbin Bank- 
ing Company, as a musicipal security company, made and entered 
into an agreement ang contract with said defeudant Bullock, by 
which said defendant was employed to act as the agent of said com- 
pany in the purdhase of county warrant: of the counties of 
20 Lawrence, | ennihgton, and Carter,in the Territory of Dakota, 
when such warrants could be obtained at prices deemed rea 
sonable and profitable, gnd that it would furnish the money to said 
defendant necessary ang requisite to be used in the purchase of war- 
rants of said county, angl pay him, as compensation for said services, 
one-third of the profits ‘arising from the purchase of the warrants of 
said county. 6 
That said defendant was atall times ready and willing to perform 
this contract on his par} prior to the commencement of this action, 
= offered to perform the same, but that the said Corbin Banking 
Company neglected and failed to furnish the money needed in pur- 
chasing the warrants ofgsaid county; that from the time of the mak- 
ing of said contract until the first of January, 1879, there was a large 
amount of the warrants, of Lawrence county issued, which defendant 
could have purchased ig the open market and from private owners 
thereof for thirty-five cents on the dollar, to wit, about the amount 
of one hundred thousand dollars, upon which the Corbin Banking 
Company should have joade a reasonable profit of ten thousand dol- 
lars before the commencement of this action, and of which this de- 
fendant would have beén entitled to one-third, or about the sum of 
three thousand three hundred dollars. 
21 That the Corin Banking Company made breach in said 
contract by neglecting, failing, as in refusing to furnish de- 
fendant with the mondy necessary and requisite to purchase war- 
rants, as it had promised and agreed to do, by reason of which 
breach: the defendant Ballock has been injured and damaged in the 
sum of $5,000.00. 5 
We -herefure, defendasits, pray that said Corbin Banking Company 
may be adjudged to be the real party in interest as pl: aintiff in this 
action, and that the defendant Bullock have judgment against it 
for three thousand dolpars damages, less the amount of the note 
mentioned in the compiaint, and interest with his costs. 
' MceLAUGHLIN & STEELE, 
Alt) ys for Def't-. 


Territory or DaKora’, BP 
County of Laurence, 
Seth Bullock, being fst duly sworn, makes oath and says that he 
is one of the defendants in the above-entitled action ; that he 
22 has read the foregoing answer, knows the contents thereof, 
~~ > ® 
2—174 ( 
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and that the same is true of his own knowledge, except as to the 
matters therein stated on information and _ belief, and as to those 
inatters he believes it to be true. 


SETH BULLOCK. 


Sworn to before me and subscribed in my presence this 23d day of 
March, A. D. 1882. 
[ SEAL. | JAMES 8S. MULLALY, 
Notary Public. 


(Endorsed :) Service by copy admitted this 24th day of March, 
1852. Vaneise, Wilson & Martin, att’ys for plaintiff. Filed April 29, 
Is82.) Frank J. Washabaugh, clerk. 3 


In District Court, First Judicial District of Dakota Territory, 
In and for Lawrence County. 


t 
Wo 


Joun L. FARWELL vs. Sern Buttock ef al. 


To the above-named defendants and Messrs. McLaughlin & Steele, 
their attorneys: 

Please take notice that on Thursday, the 350th day of March, A. D. 
1882, at 10 o'clock a. m. of that day, or as soon thereafter as coun- 
sel can be heard, the plaintiff in the above-entitled action will ap- 
ply to the judge of this court for an order overruling the answer 
served herein as frivolous and for judgment thereon. 

That said motion will be based upon the papers and pleadings 
served herein. 

Deadwood, March 24th, 1882. 

VANCISE, WILSON & MARTEN, 
Attorneys for Plaint. jj. 


(Endorsed :) Service by copy admitted this 24th day of March, 
A. D. 1882. McLaughlin & Steele, atty’s for def’t. Filed April 29, 
1882. Frank J. Washabaugh, clerk. 


24 In the District Court, First Judicial District of Dakota Terri- 
tory, in and for Lawrence County. 


Joun L. FARWELL 
Us. 
Setu Buiiock, and Sot Star and Sern Buriiock, Copartners 
as Star & Bullock. 


Now comes the plaintiff and demurs to the answer of defend- 
ants herein upon the ground that it appears upon the face of the 
said answer that the facts therein stated do not constitute a defence 
or counter-claim. 

VANCISE, WILSON & MARTEN, 
Attorneys for the Plaintiff. 


(Endorsed :) Service by copy admitted this 1 day of May, A. D. 
1882. McLaughlin & Steele, atty’s for defendants. 


SETH BULLO¢K ET AL. VS. JOHN | FARWELL. Ll] 


: err, e ~~ ee 
: In District Coun of the First Judicial District of Dakota 
Territory, infard for the County of Lawrence. 


bo 
~ 


*Joun L. FARWELL 
é' Us. 

‘ 0 ‘ ‘ ‘ 

Seru Buttock, and Sou Srar and Sern Buttock, Copartners as 
» Star & Bullock. 


This cause having bed brought to trial on the issues of law joined 
therein, to wit, the demyrrer of plaintiff to the answer of defendants, 
after hearing Messrs. Vancise, Wilson & Marten in support of said 
demurrer and Mess. MgLaughlin & Steele in opposition thereto, 
ordered that the said demurrer be, and the same is hereby, sustained, 
and that plaintiff have judgment thereon, but with leave to the 
defendants to amend their answer by the coming in of court on the 
morning of the 7th daygof August, 1582. 

Done this Ist day of August, 1882. 

By the court: . 

: P. C. MUDDY, Judge. 


P ry . \ . ’ * ‘ 
26 fo which ordegand ruling of the court defendants, by their 
counsel, then and there excepted. 
P. C. MOODY, Judge. 


” 


(Endorsed ) riled Aue. 5, 1882. H. A. Mondy, dep’y. 


27 Territory or DAKora, _ 
‘* “ie . . . SS . 
First Judicial Distvict, Lawrence County, | 
; 


foun L. FARWELL 
e is. 
. ‘ + . ‘ 
SetH Buttock, and Son. Star & Setru [| Buiiock], Copartners as 
Star & Bullock. 


The Territory of Dakete sends greeting to the above-named defend- 
anit-: 

You are hereby summoned and required to answer the complaint 
of the above-named plaintiff, which will be filed in the office of the 
clerk of the district cou§t within and for said Lawrence county, at 
Deadwood, D.T.,and to s$rvea copy of youranswer on the subscribers, 
at their office, in the city of Deadwood, within thirty days after the 
service of this summon's, exclusive of the day of service, or the 
plaintiff will take judgment against you for five hundred dollars, 
with interest from June {Sth, 1881, at 10% per annum, besides costs 
and $3.50, protest fees. 

Deadwood, D. 'T., February 21, 1552. 

JANCISE, WILSON & MARTEN, 
t Plaintijj’s Attorneys. 

Filed April 29th, 18s2) 

FRANK J. WARSHABAUGH, Clerk, 
By C. A. MOODY’ Dep’y. 


’ 
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28 $500.00. Drapwoop, Dakota, June 18, 1882. 


Kight months after date, for value received, | promise to pay to 
the order of F. W. Dunton, cashier Corbin Banking Co., five hun- 
dred dollars at Merchants’ National Bank. Deadwood, Dakota, value 
received, with interest at 10 % per annum. 


SETH BULLOCK. 


(Endorsed on back:) Star & Bullock. F. W. Dunton, cash’r. 
Paid First National Bank, Deadwood, Dakota. John L. Farwell 


Prot st. 


TERRITORY OF DAKOTA, | 
‘ ba f SS " 
County of Lawrence, j 


se it remiembered that on theday of the date hereof I, B. P. Dagne, 
a notary public in and for said county and Territory, duly commis- 
sioned and qualified, residing in said county, at the request of the 
First Nat. Bank of Deadwood, Dak., holder of the original note, 
which is hereto attached, presented the same to Seth Bullock at his 
place of business, also at Merchants’ Nat. Bank, the place where 

the same was made payable, and demanded. payment thereof, 
29 and was refused forthe reason —, whereupon I, the said notary, 

at the request aforesaid, have this day protested, and do hereby 
solemnly protest, against the said Seth Bullock, and against the en- 
dorsers thereof, and all others concerned, for all exchange, re-ex- 
change, interest, damages, and costs accrued, or to accrue, by reason 
of the non-payment thereof. 

This done and protested at Deadwood, D. T., this 21st day of Feb- 
ruary, 1882. 

And I, the said notary, do hereby further certify that on the same 
day and year above written due notice of the foregoing protest and 
non-payment was put by me in the post office at Deadwood, Dak. 

Notice for Merchants’ Nat. Bank, Deadwood, Dak. 

Notice for Star & Bullock, do. 

Notice for Seth Bullock, c. oO. Star & Bullock, Dead wood, Dak. 

Notice for I’. W.,Dunton, cash., c. o. John L. Farwell, Clairmont, 
m. a. 

Notice for Jno. L. Farwell, ¢. 0. Clairmont Nat. Bank, N. H. 

Mach of the above-named places being the place of residence of 
the person to whom this notice was directed. 

[n testimony whereof I have hereunto set my hand and affixed 
my official seal the day and year above written. 

iB. P. DAGNE, 
Notary Public. 


Fees: Protest and record,$2.00; notices, 1.25; seal, 25 cents. ; post- 
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30 In the District C$urt of the First Judicial District of Dakota 


‘Territory, in and for Lawrence County. 


Jou L. FARWELL, Plaintilf, 
, vs. 
Sern Buttock, and Sor Bran and Sern But.ocx, Copartners, &e., 
Doing business as Star & Bullock. 


‘ 
The plaintiff complain’ of the defendants herein and alleges: 
That on the 18th day ef June, 1881, the defendant, Seth Bullock, 

at Deadwood, Lawrence gounty, D. T., made his certain promissory 

note in writing, dated om that day, whereby, for value received, he 
promised to pay to F. W. unton, cashier Corbin Banking Company, 
the sum of five hundred dollars cight months after date at Mer- 
chants’ National Bank, Scadwood, L). T., with interest thereon at ten 
per cent. per annum. 
2. That at that time Be defendants, Sol Star and Seth Bullock, 
were copartners doing business under the firm name and style of 
Star & Bullock, ana as such copartners and by their firm- 
3 name of Star «& Ballock endorsed and guaranteed the pay- 
ment of said note by writing their said firm name upon the 
back of said note. 
3. That immediately thereafter the defendants delivered the said 
note to the said payee. 
4. That thereafter, befgre maturity, for value received, the said 
pavee sold, assigned, andransferred the said note to this plaintiff, 
o That when'said notg became due the same was duly presented 
for payment at the Merclvants’ National Bank, Deadwood, D. 'T., the 
place where the same wag made payable, and payment thereof then 
and there duly demanded which was refused, whereupon the said 
note was then and there Wuly protested for non-payment, [of ] all of 
which the defendant- hag due notice. 
G6. That said note becamne due before the commencement of this 
action and remains wholly unpaid. 
Wherefore plaintiff demands judgment the against defendants for 
five hundred dollirs and interest thereon at 10% per annum 

oo since June 15th, 1881, and $3.25, protest fees, and the costs of 

this action. : 

WANCISE, WILSON & MARTEN, 

, Attorneys for Plaintiff. 

~ 

Terrirory or DaKkora, |" 

Lawrence ¢ ounty, f -— 


John b. Wilson, being duly sworn, says he is one of the attorneys 
for the plaintiff in the aflove-entitled action; that he has read the 
foregoing complaint an@ knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters and 
things therein stated on #iformation and belief, and as to those mat- 
ters he believes it to be thae; that this action is based on a written 
instrument for the payrent of money only and is in affiant’- pos- 
session ; that the reason ys verification is not made by pl’ff is that 
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he is a non-resident of and now absent from the Territory; that said 
note and letters from pl't! are the sources of affiant’s knowledge. 


JOHN B. WILSON. 


Subscribed and sworn to before me this 23d day of Feb., 1882. 
[SE AL .| Lb. Rh. DAGNE, 
Notary Public. 


TERRITORY OF DAKOTA, . 
County of Lawrence, . 


a 
we 
+ 

we 


S. M. Houghton, being duly sworn, says he is 19 years of age and 
a resident of Lawrence county, D. T.; that he served the within 
summons and complaint on the within-named defendants, Seth Bul- 
lock and Sol Star, personally, by delivering to and leaving with 
each of them, the said def’ts,a true copy thereof in Lawrence county, 
D. T., on the 24th day of February, A. D. 1882, and that he knew 
the persons served to be the persons mentioned and described in the 
summons as defendants therein. 


M. HOUGHTON. 


Subscribed and sworn to before me this 24th day of February, A. 


D. 1882. 
A. S. STEWART, 
Notary Public. 


(Endorsed :) Filed April 29th, 1882. Frank J.Washabaugh, clerk. 


34 Answer. 
In the District Court of the First Judicial District. 


Joun L. Farwecr, Plaintiff, 
U. 
Seru Buttock, and Son Srar and Sera Buiiock, Copartners as 
Star & Bullock, Defendants. : 


Terrirory OF Dakota, County of Lawrence: 

The defendants, Seth Bullock, and Sol Star and Seth Bullock, co- 
partners as Star and Bullock, for answer to the complaint of plain- 
tiff herein, deny each and every allegation of said complaint ex- 
cept as hereinafter stated. 

1. Said defendants admit that the defendant, Seth Bullock, exe- 
cuted and delivered the note mentioned in the plaintiff’s complaint 
as maker thereof to lk. W. Dunton, eashier of the Corbin Banking 
Company, which said last-named company is a corporation organ- 

ized and existing under the laws of the State of New Y ork. 
30 Admit that said note was endorsed by said firm of Star «& 
Bullock at the time of its delivery to said company. 

Admit that said note has not been paid to the plaintiff; but de- 
fendants deny that said plaintiff is the owner of said note, or that 
the defendants, or either of them, are indebted to. the plaintiff 
thereon in any manner or In any sum. 

Further answering said complaint, and as a defense thereto, 
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defendants allege on information and belief that the plaintiff, John 
L. Farwell, is an employge or agent of the said Corbin Banking 
Company, at New York, aha has no interest in said note except as 
such employee or agent, and that the said Corbin Banking Com- 
pany is the owner of the ngte mentioned and the real party in in- 
terest in this action. Pb 
3. Further answering satd complaint, and a defence and counter- 
claim thereto, defendants gallege that said Corbin Banking Com- 
pany is a necessary party q this action, and to a complete determ}- 
nation of the same; that the defendant Bullock, who is the maker 
of said note, has and claims a counter-claim against said 
36 Corbin Banking Company on a breach of contract of em- 
ployment as agentgn the year A. D. 1877, by which said 
defendant Bullock was damaged and injured in the sum of three 
thousand dollars, in this, tlJat on or about the 10th day of July, 1877, 
the said Corbin Banking Gompany, as a municipal security com- 
pany, made and entered into an agreement and contract with said 
defendant Bullock, by whigh said defendant was employed to act as 
the agent of said company ip the purchase of county warrant of the 
county of Lawrence, Penijngton, and Carter, in the Territory of 
Dakota, when such warrant could be obtained at prices deemed 
reasonable and profitable,gcad that it would furnish the money to 
said defendant necessary hid requisite to be used in the purchase 
of warrant- of said counties, and pay him as compensation for said 
Territory one-third of the*profits arising from the purchase of the 
warrants of said counties. 
That said defendant wag at all times ready to perform the con- 
tract on his part prior to th Pecommencement of this action, and offered 
to perform the same, but ghat the said Corbin Banking Company 
neglected and failed to furfiish the money needed in purchasing the 
warrants of said coubuties ; that from the time of the making 
O7 of said contract unl the first of January, 1879, there was a 
large amount of tht warrants of Lawrence county issued, 
which defendant could have purchased in the open market and 
from private owners thereof for thirty-five cents on the dollar, to 
wit, about the amount of one hundred thousand dollars, upon 
which the Corbin Banking, Company could have made a reasonable 
profit of ten thousand doflars, before the commencement of this 
action, andof which this d@fendant would have been entitled to one- 
third, or about the sum of three thousand three hundred dollars. 
That the Corbin Banking Company made breach in said contract 
by neglecting, failing, an@ refusing to furnish defendant with the 
money necessary and requjsite to purchase warrants, as it had prom- 
ised and agreed to do, by * of which breach the defendant Bul- 
lock has been injured and damaged in the sum of $3,000.00. 
Wherefore defendants pray that said Corbin Banking Com- 
38 pany may be adjudged to be the real party in interest as plain- 
tiff in this action, ald that the defendant Bullock have judg- 
ment against it for three thousand dollars damages, less the amount 
of the note mentioned in the complaint, and interest, with his costs. 

* McLAUGHLIN & STEELE, 
; Alt’ys for Def'ts. 

® 
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Terrirory or DAKkora, | 
: , a. 

County of Lawyr Ce, Jj 

Seth Bullock, being first duly sworn, makes oath and says that he 
is one of the defendants in the above-entitled action; that he has 
read the foregoing answer, knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters therein 
stated on information and belief, and as to those matters he believes 
it to be true. 


SETH BULLOCK. 


Sworn to before me and subscribed in my presence this 25d day 
of March, A. D. 1882. 
[SEAL. | JAMES S. MULLALY, 
Notary Public. 


(Endorsed :) Service of the within accepted this 24th day of March, 
A. D. 1882. Filed April 29th, 1882. Vaneise, Wilson & Martin, 
attorneys for plaintilf. I'rank Washabaugh, clerk. 


39 In District Court, First Judicial District of Dakota Territory, 
in and for Lawrence County. 


Joun L. FARWELL. Plaintiff. 
US. 
Sern BurpocKk e al.. Defendants. 


Please take notice that on Thursday, the 30th day of March, A. D 
1883, at 10 o’clock a. m. of that day, or [as] soon thereafter as counsel 
ean be heard, the plaintiff in the above-entitled action will apply to 
the judge of this court for an order overruling the answer served 
herein as frivolous, and for judgment thereon. 

That said motion will be based upon the papers and pleadings 
served herein. 

Deadwood, Mareh 24th, A. D. 1882. 

VANCISE, WILSON & MARTEN, 
Attorneys for Plaintiff. 


(Endorsed :) Service by copy admitted this 24th day of March, A. 
D. 1882. Deadwood, D. T. McLaughlin & Steele, attorneys’ for 
def’t. Filed April 29th, 1882.) Frank J. Washabaugh, clerk. 


AQ In the District Court, First Judicial District of Dakota Ter- 
ritory, in and for Lawrence County. 


JouUN L. FARWELL 
vs. 
Sern Buttock, and Son Star and Sern Buttock, Copartners as 
Star & Bullock. 
Now comes the plaintiffand demurs to the answer of defendants 
herein upon the ground that it appears upon the face of the said 
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\ . 
answer that the facts therein stated do not constitute a defense or 
counter-claim. ‘ 

“VANCISE, WILSON & MARTEN, 

Attorneys for Plaintiff. 


| 
(Endorsed :) Service byycopy admitted this Ist day of May, A. D. 
1882. McLaughlin & Steele, att’ys for defendants. 


4] In District Court }f the First Judicial District of Dakota 
Territory, in afd for the County of Lawrence. 


7 
Joun L. FARWELL 
' vs. 


SetH Buttock, and So, Star and Seti Buttock, Copartners as 
plar and Bullock. 


This cause having been-brought to trial on the issues of law joined 
therein, to wit, the demurrer of plaintiff to the answer of defendants, 
after hearing Messrs. Varcise, Wilson & Martin in support of said 
demurrer and Messrs. MeBaughlin & Steele in opposition thereto: 

Ordered, that the said demurrer be, and the same is hereby, sus- 
tained, and that plaintiff have judgment thereon, but with leave to 
the defendants to amend Qheir answer by the coming in of court on 
the morning of the 7th day of August, 1582. 

By the court: 

G. C. MOODY, Judge. 


42 To which order find ruling of the court defendants, [by] 
their counsel, thenfand there excepted. 
( G. C. MOODY, Judge. 


(Endorsed :) Filed Aug 8, 1882. Frank J. Washabaugh, clerk, 
by ©. C. Moody, dep’y. 


43 In the District Ceurt in and for Lawrence County. 
Joris L. FarRwett, PI’ff, 
; vs. 


Sera Buttock, and Som star and Sern BuLtock, Copartners as 
Stir & Bullock, Def’ts. 


ree ( 
LERRITORY DAKOTA, | 
Kirst Judicie: District, t 


- 8S “ 


The Territory of Dakota sends greeting to the above-named de- 
fendant: : 

You are hereby summéned and required to answer the complaint 
of the above-named plaiftiff, which will be filed in the office of the 
clerk of the district court within and for said Lawrence county, at 
Deadwood, D. 'T., and to, serve a copy of your answer on the sub- 
cribers at their office, in the city of Deadwood, within thirty days 
after the service of this summons, exclusive of the day of service, 

v—176 i 


cy 
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or the plaintiff will take judgment against you for five hundred 
dollars, with interest at 10 % per annum from June 18, 188], be- 
sides costs and $35.25 protest fees. 
Deadwood, D. T., April 29, 1882. 
VANCISE, WILSON & MARTEN, 
Plaintiff's Attorneys. 


44 $500.00. Drapwoop, Dakota, June 18th, 1882. 

Ten months after date I promise to pay to the order of F. 
W. Dunton, cashier Corbin Banking Co., five hundred dollars, at 
Merchants’ National Bank, Deadwood, Dakota, value received, with 
Interest at 10 % per annum. 


SETH BULLOCK. 


| Written across the face in red ink:] No. 15685. Protested for 
non-payment April 21, 1882. A. J. Parshall, notary public. Judg- 
ment hereon August 14, 1882. Frank J. Washabaugh, clerk, by C. 
A. Moody. 


(endorsed on baeck:) Star & Bullock. r. W. Dunton, cash’r. 
hk. C. Lake, president, or order. Jno. L. Farwell. 


Protest. 
Terrirory OF DAKOTA, | 
‘ ° ee . 
County of Lawrence, j 


Be it remembered that on the day of the date hereof I, A. J. 
Parshall, a notary public in and for said county and Territory, duly 
commissioned and qualified, residing in said county, at the request 
of the First National Bank of Deadwood, D. T., holder of the orig- 
inal promissory note, which is hereto attached, presented the same | 
to Seth Bullock, and to A. Fox, cashier of the Merchants’ Nat. 
Bank, of Deadwood, where — is made payable, and demanded pay- 
ment thereof, and was refused, no reason given; whereupon I, the 

said notary, at the request aforesaid, have this day protested, 
45 and do hereby solemnly protest, against the said Seth Bul- 

lock, and against the endorsers thereof and all others con- 
cerned, for all exchange, re-exchange, interest, damages, and costs 
accrued and to acerue by reason of the non-payment thereof. 

This done and protested at Deadwood, D. T., this 21st day of 
April, 1882. 

And I, the said notary, do hereby further certify that on the same 
day and year above written due notice of the foregoing protest and 
non-payment was put by me in the post office at Deadwood, D. 'T., 
postage prepaid, directed as follows : 

Notice for Seth Bullock, Deadwood, D. T. 

Notice for Star & Bullock, " 

Notice for . W. Dunton, cash’r (care Jno. L. Farwell). 

Notice for Jno. L. Farwell, Claremont, N. H. 

Notice for —. 

Kach of the above-named places being the place of residence of 
the person to whom this notice was directed. 


o 
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In testimony whereof I have hereunto set my hand and affixed 
my official seal the day and year above written. 
[ SEAL. ] A. J. PARSHALL, 
hs Notery Public. 


Fees: Protest and en $2.00 ; 4 notices, 1; seal, 25 cents ; post- 
age, $3.25. 
h tiled August 14, N82. 
. FRANK J. WASHABAUGH, Clerk, 
‘ By C. A. MOODY, D’y. 
¥ 
AG In the District Court of the First Judicial District of the - 
Territory of Dakota, in and for Lawrence Co, : 


( . — 
Woun L. Farwe ct, PI'ff, 


: Us. 
‘ 


SeTu Buttock, and Son Srar, and Sern BuLiock, Copartners,. 
Doing Business as Star & Bullock. 


® 
The plaintiff complains of the defendants herein and alleges : 
That on the 8th py of June, 1881, the defendant, Seth Bullock, 
at Deadwood, Lawre Yee county, D. 'T., made his certain promissory 
note in writing, dategy on that day, whereby, for value received, he 
promised to pay F. YY. Dunton, cashier Corbin Banking Company, 
the sum of five hundwed dollars, ten months after date, at Merchants’ 
National Bank, Deadwood, D. 'T., with interest thereon at the rate 
of ten per cent. per ‘inum. 
2. That at that time the defendants, Sol Star and Seth Bul- 
47 lock, were cojartners, doing business under the firm name 
and style of Star & Bulloek, and as such copartners and by 
their firm name, Star & Bullock, endorsed and guaranteed the pay- 
ment of said note by writing their said firm name upon the back of 
said note. . 
That immediatgly thereafter the defendants delivered the said 
note to the said payep. 
4. That thereafter, before maturity, for value received, the said 
payee sold, assigned, find transferred the said note to this plaintiff. 
That when said note became due the same was duly presented 
for payment at the Merchants’ National Bank, Deadwood, D. T., the 
place where ‘he same was made payable, and payment thereof then 
and there duly demanded, which was refused; whereupon the said 
note was then and there duly protested for non-payment, [of] all of 
which the defendantg had due notice. : 
That said note -became due before the commencement of this 
action, and remains wholly unpaid. , 
45 Wherefore plaintiff demands judgment against the defend. 
ants for five gundred dollars, with interest thereon at 10 4 
per annum since Juye 18, 1881, and $5.25, protest fees, and the costs 
of this action. 
{ VANCISE, WILSON & MARTEN, 
Att’ys for PUFf. 
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or the plaintiff will take judgment against you for five hundred 
dollars, with interest at 10 % per annum from June 18, 188], be- 
sides costs and $5.25 protest fees. 
Deadwood, D. T., April 20, 1882. 
VANCISE, WILSON & MARTEN, 
Plaintiff’s Attorneys. 


44 $500.00. Derapwoop, Dakota, June 18th, 1882. 

Ten months after date I promise to pay to the order of F. 
W. Dunton, cashier Corbin Banking Co., five hundred dollars, at 
Merchants’ National Bank, Deadwood, Dakota, value received, with 
interest at 10 % per annum. 


SETH BULLOCK. 


| Written across the face in red ink:] No. 15685. Protested for 
non-payment April 21, 1852. A. J. Parshall, notary public. Judg- 
ment hereon August 14, 1882. Frank J. Washabaugh, clerk, by C. 
A. Moody. 


(Endorsed on back:) Star & Bullock. F. W. Dunton, cash’r. 
ht. C. Lake, president, or order. Jno. L. Farwell. 


Protest. 
Terrirory oF Dakora, | 
( ounty of Lawre ice, j 


Be it remembered that on the day of the date hereof I, A. J. 
Parshall, a notary public in and for said county and Territory, duly 
commissioned and qualified, residing in said county, at the req ue st 
of the First National Bank of De ad wood, D. 'T., holder of the orig- 
inal promissory note, which is hereto attached, presented the same 
to Seth Bullock, and to A. Fox, cashier of the Merchants’ Nat. 
Bank, of Deadwood, where — is made payable, and demanded pay- 
ment thereof, and was refused, no reason given; whereupon I, the 

sald notary, at the request aforesaid, have this day protested, 
45 and do hereby solemnly protest, against the said Seth Bul- 

lock, and against the endorsers thereof and all others con- 
cerned, for all exchange, re-exchange, interest, damages, and costs 
accrued and to accrue by reason of the non-payment thereof. 

This done and »rotest ted at Deadwood, D. T., this 21st day of 
April, 1882. 

And I, the said notary, do hereby further certify that on the same 
day and year above written due notice of the foregoing protest and 
non-payment was put by me in the post office at Deadwood, D. 'T., 
postage prepaid, directed as follows : 

Notice for Seth Bullock, Deadwood, D. T. 

Notice for Star & Bullock, " 

Notice for F. W. Dunton, eash’r (care Jno. L. Farwell). 

Notice for Jno. L. Farwell, Claremont, N. H. 

Notice for —. 

Kach of the above-named places being the place of residence of 
the person to whom this notice was directed. 


SETH BULYS.OCK ET AL. VS. JOHN L. FARWELL. 1) 
In testimony wherof I have hereunto set my hand and affixed 
my official seal the day and year above written. 
[SEAL. | 4 A. J. PARSHALL, 
Notery Public. 


& 
Fees: Protest and yecord, $2.00 ; 4 notices, 1; seal, 25 cents ; post- 
age, 33.25 


9 wes 


; , ? 
Filed August 14, 1882. 


, FRANK J. WASHABAUGH, Clerk, 
¢ By C. A. MOODY, Dy. 
4G In the Distriet Court of the First Judicial District of the 


Territory of Dakota, in and for Lawrence Co. . 
sJoun L. Farwe t, PI'ff, 


% vs, 


Seru Bunvock, and Son Star, and Sern Buttock, Copartners, 
Doing Business as Star & Bullock. 


v 
The plaintiff comyg!ains of the defendants herein and alleges: 
That on the 8th day of June, 1851, the defendant, Seth Bullock; 
at Deadwood, Lawrefe county, D. 'T., made his certain promissory 
note in writing, dated on that day, whereby, for value received, he 
promised to pay F. W. Dunton, cashier Corbin Banking Company, 
the sum of five hundfed dollars, ten months after date, at Merchants’ 
National Bank, Deadwood, D. T., with interest thereon at the rate 
of ten per cent. per dnnum. 
2. That at that time the defendants, Sol Star and Seth Bul- 
47 lock, were copartners, doing business under the firm name 
and style of Star & Bulloek, and as such copartners and by 
their firm name, Sta* & Bullock, endorsed and guaranteed the pay- 
ment of said note by¥ writing their said firm name upon the back of 
said note. ° 
3. That immediatély thereafter the defendants delivered the said 
note to the said payeb. 
4. That thereafter. before maturity, for value received, the said 
payee sold, assigned,tand transferred the said note to this plaintiff. 
5. That when said note became due the same was duly presented 
for payment at the Merchants’ National Bank, Deadwood, D. T., the 
place where the same was made payable, and payment thereof then 
and there duly demgnded, which was refused; whereupon the said 
note was then and there duly protested for non-payment, [of] all of 
which the defendants had due notice. 
6. That said note'became due before the commencement of this 
action, and remains wholly unpaid. 
45 Wherefore plaintiff demands judgement against the defend- 
ants for five Hundred dollars, with interest thereon at 10 % 
per annum since Juwe 1S, 1SS1, and $3.25, protest fees, and the costs 
of this action. 
VANCISE, WILSON & MARTEN, 
Att’ys for PUFF. 
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49 Territory oF Dakora, |... 
Lawrence County, "eae 

John R. Wilson, being duly sworn, says he is one of the attorneys 

for plaintiff in the above-entitled action; that he has read the fore- 

going complaint and knows the contents thereof, and that the same 


is true of his own knowledge, except as to the matters and things. 


therein stated on information and belief, and as to those matters he 
believes it to be true; that this action is based on a written instru- 


ment for the payment of money only and is in affiant’s possession ; — 


that the reason that this verification is not made by the pl’ff is that 
he is a non-resident of and now absent from this Territory; that 
said note and letters from plaintiff are the sources of affiant’s knowl- 
edge. 


JOHN R. WILSON. 


Subscribed and sworn to before me this 20th day of April, 1882. 
[ SEAL. ] B. P. DAGNE, 
Notary Public. 


(Endorsed :) Filed Aug. 8, 1882. Frank J. Washabaugh, clerk, 
by C. A. Moody, dep’y. 


50 TERRITORY OF Dakora, | 
88: 

County of Lawrence, | 
S. M. Houghton, being duly sworn, says that he is 19 years of age 
and a resident of Lawrence county, D.'T.; that he served the within 
summons and complaint on the within-named defendants, Seth 
Bullock and Sol Star, by delivering to and leaving each of them a 
true copy thereof—on Seth Bullock on the 4th day of May, A. D. 
1882; on Sol Star on the Sth day of May, A. D. 1882, in Lawrence 
county, Dakota Territory—and that he knew the persons served to 
be the persons named in the within summons and complaint as the 


defendants therein. 
S. M. HOUGHTON. 


Subseribed and sworn to before me this 25th day of July, 1882. 
[SEAL. ] A. J. PARSHALL, 
Notary Public. 


5] Answer. 
In the District Court of the First Judicial District. 


Joun L. FARWELL, Plaintiff, 
US. 
Sera Buttock, and Sor Star and Seru Burrock, Copartners as 
Star and Bullock, Defendants. 
TERRITORY OF DAKOTA, | 


County of Lawrence, | 

Now come the said defendants, Seth Bullock and Sol Star and 
Seth Bullock, copartners as Star & Bullock, and for answer to the 
complaint of said John L. Farwell, plaintiff, say : 


SS? 


\ 
v 
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v. 

That they deny each and every allegation of the said com- 
pl: ies except as herbinafter specifically admitted. 

2. Said defendant’ admit thatthe defendant, Seth Bullock, exe- 
euted and delivered the promissory note mentioned in the com- 

plaint, as me ker thereof, to IF. W. Dunton, cashier of the 
52 Corbin Bank*ng Company, which said last-named company 

Is a corporatidn ‘organized and e xisting under the laws of the 
State of New York, Gnd which said note so made the defendants al- 
lege was the propert® of said Corbin Banking Company. 

Admit that said ngte was endorsed by said firm of Star and Bul- 
lock at the time of if$ delivery to said Corbin Banking Company. 

Admit that said néte has not been paid, but deny that said plain- 
tiff is the owner of seid promissory note, or that the defendants, or 
either of them, are indebted to the said plaintiff thereon in any 
manner or in any sum of money. 

Further answerjng said complaint, and as a defense thereto, the 
said defendants allege, upon information and _ belief, that the said 
plaintiff, John L. Faywell, is not an endorsee for value of said prom- 
issory note, is not the owner thereof, and is not the real party In in- 
terest in the action Nerein, but that the said Corbin Banking Com- 
pany, a corporation drganized under the laws of the State of New 

York, is the owner of said promissory note and the real party 
53 in interest as$ plaintiff in the action herein; that the said 

plaintiff is “ employee or agent of said Corbin Banking 
Company, and has fo interest in said promissory note, except as 
such agent or emplogee for collection. 

That the defendang, Seth Bullock, the maker of said note, has a 
counter-claim for dafhages against said Corbin Banking Company, 
arising out of a breath of contract between said company and said 
defendant, and that the action herein is prosecuted in the name of 

said John L. Farwell as plaintiff instead of in the name of said Cor- 
bin Banking Compahy, the real party in interest, in order to pre- 
vent the defendants from availing themselves of the benefit of such 
counter-claim ype said Corbin Banking Comp: my, a nd that the 
action herein is prog cuted for the benefit of said Corbin Banking 
Company. ° 

Wherefore the deffndants pray to be hence dismissed, with their 
costs. ’ 

McLAUGHLIN & STEELE, 
. Attorneys for Defendants. 


54 Territory of Daxora, } 
5d. 
Lawrence Vounty, if 


Seth Bullock, being first duly sworn, makes oath and says that he 
is one of the defendaats named in the above -entitled eause; that he 
has heard read the féregoing answer, knows the contents thereof, and 
knows the same to bé true of his own knowledge, except as to those 
matters stated on information and belief, and as to those matters he 


believes it to be true. 
SETH BULLOCK. 


22 SETH BULLOCK ET AL. V8. JOHN L. FARWELL. 


Subscribed and sworn to before me this 9th day of May, A. D. 
1882. 
JAMES 8S. MULLALY, 
Notary Public. 


(Endorsed:) Service admitted by copy. May —, 1882. Vancise, 
Wilson & Marten, att’ys for pli Filed May 29, 1882. Frank J. 
Washabaugh, clerk, by C. A. Moody, dep’y. 


55 In the District Court, First Judicial District of Dakota Ter- 
ritory, in and for Lawrence County. 


JOHN L. FARWELL 
Us. 
Sern Buttock, and Son Star and Serw Buttock, Copartners as 
Star & Bullock. 


Now comes the plaintiff and demurs to the answer of defendants 
herein upon the ground that it appears upon the face of the said 
answer that the facts therein stated do not constitute a defense or 
counter-claim. 

VANCISE, WILSON & MARTEN, 
Attorneys for the Plaintiff. 


(Endorsed:) Service by copy admitted this 22d day of July, A. 
D. 1882. McLaughlin & Steele, att’ys for defendants. Filed Aug. 
8, 1882. Frank J. Washabaugh, clerk, by C. A. Moody, dep. 


5b In District Court of the First Judicial District of Dakota 
Territory, in and for the County of Lawrence. 


_Joun L. FARWELL 
US. 
Seru Buttock, and Sor Srak and Seru Buttock, Copartners as 
Star and Bullock. 


This cause having been brought to trial on the issues of law joined 
therein, to wit, the demurrer of plaintiff to the answer of defend- 
ants, after hearing Messrs. Vancise, Wilson & Martin in support of 
said demurrer and Messrs. McLaughlin & Steele in opposition 
thereto, ordered that the said demurrer be, and the same is hereby, 
sustained, and that plaintiff have judgment thereon, but with leave 
to the defendants to amend their answer by the coming in of court 
on the morning of the 7th day of August, 1882. : 

Done this 1st day of August, A. D. 1882. 


By the court: 
P.C. MUDDY, Judge. 


57 To which order and ruling of the court defendants, by 
their counsel, then and there excepted. 
P.C. MOODY, Judge. 
(Endorsed:) Filed Aug. 8, 1882. Frank J. Washabaugh, clerk, 
by C. C. Moody, dep’y. 
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cr 


8 Territory of Dakota, First Judicial District. In the District 
Cougt in and for Lawrence County. 


> JoHN L. Farwe.t, PI!’ff, 
aa 8, 

Seti Buttock, & Se, Star & Sern Buttock, Copartners as Star 
* [&] Bullock, Def’ts. 


» 
The Territory of ‘Dakota sends greeting to the above-named 
defendants : ’ 


You are hereby summoned and required to answer the complaint 
of the above-named plaintiff, which will be filed in the office of the 
clerk of the district Court within and for said Lawrence county, at 
Deadwood, D. T., wifhin thirty days after the service of these sum- 
mons-, exclusive of the day of service, or the plaintiff will. take 
judgment against yoo for five hundred doftlars, with interest at 10 % 
per annum from Jue 18, 1881, besides costs and protest fees—3.25. 

Deadwood, D. T., June 22d, 1882. 

VANCISE, WILSON & MARTEN, 
Plaintiff's Attorneys. 
a 
59 $500.00. . Drapwoop, Dakc Ta, June 18th, 1881. 
Twelve months after date I promise to pay to the order of 
I’, W. Dunton, cashier Corbin Banking Company, five hundred dol- 
lars at Merchants’ National Bank, Deadwood, Dakota, value re- 
ceived, with interest At 10 % per annum. 
7 SETH BULLOCK. 
, 

[Written across the face in red ink:] Protest for non-payment 
June 22d, 1882. A.J. Parshall, notary public. Judgment herein 
Aug. 14, 1882. Fraiwtk Washabaugh, clerk, by C. Moody, dep’y. 


ne —_ ssa a — 
(Endorsed on back-:) Star [&] Bullock. F. W. Dunton, cash. R. 
C. Lake, president, On order. Jno. L. Farwell. 


Protest. 


Territory or Dakora, |... 
County of Lawre neg, j we 


Be it remembered that on the day of the date hereof I, A. T. 
Parshall, a notary puplic in and for said county and Territory, duly 
commissioned and qyalified, residing in said county, at the request: 
of the Ist National Bank of Deadwood, D. 'T., holder of the original. 
promissory note whith is hereto attached, presented the same to 
Mer. Nat. Bank of Deadwood, Da., where [it] is made payable, and 

demanded payment thereof, and was refused for the reason 
60 no instructions to pay; whereupon I, the said notary, at 

the request afgresaid, have this day protested, and do hereby 
solemnly protest, agajnst the said Seth Bullock, and against the en- 
dorsers thereof and tall others concerned, for all exchange, re-ex- 
change, interest, damgges, and costs accrued and to accrue by reason 
of the non-payment thereof. 
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This done and protested at Deadwood, D. T., this 22d day of June, 
1882. 

And I, the said notary, do hereby further certify that on the same 
day and year above written due notice of the foregoing protest and 
non-payment was put by me in the post oflice at Deadwood, D. T., 
postage prepaid, directed as follows: 


Notice to Seth Bullock, } 

Notice to Star & Bullock, { 

Notice to I°. W. Dunton, cash’r, care Jno. L. Farwell, Claremont, 
N. H. 

Notice to Jno. L. Farwell, Claremont, N. HH. 

Notice for each of the above-named places being the place of resi- 
dence of the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand and _ aflixed 
my official seal the day and year above written. 

[SEAL. | A. J. PARSTIALL, 
Notary Public. 


Deadwood. 


Fees: Protest & record, $2.00; notices, 1.00; seal, 25 cents; post- 
age, 10 cents—$3.55. 
Filed August 14, 1882. 
FRANK J. WASHABAUGH, Clerk, 
By C. C. MOODY, Dep’y. 


61 In the District Court of the First Judicial District of the Terri- 
tory of Dakota, in and for Lawrence County. 


Joun L. FARWELL 
Ss, 


Sery Buiiock, and Sot Srar and Sera Buttock, Copartners, &c., 
Doing Business as Star & Bullock. 


The plaintiff complains of the defendants herein and alleges : 
That on the 18th day of June, 1881, the defendant, Seth Bullock, 
at Deadwood, Lawrence county, D. 'T., made his certain promissory 
note in writing, dated on that day, whereby, for value received, he 
promised to pay F. W. Dunton, cashier Corbin Banking Company, 
the sum of five hundred dollars, twelve months after date, at Mer- 
chants’ National Bank, Deadwood, D. T., with interest thereon at the 
rate of ten per cent. per annum. 
2. That at that time the defendant-,Sol Star and Seth Bul- 
62 lock, were copartners, doing business under the firm name and 
stvle of Star & Bullock, and as such copartners, and by their 
firm name of Star & Bullock, endorsed and guaranteed the pay- 
ment of said note by writing their said firm name upon the back of 
said note. 
3. That immediately thereafter the defendants delivered the said: 
note to the said payee. 
4. That thereafter, before maturity, for value received, the said 
payee sold, assigned, and transferred the said note to this plaintiff. 


—-y 


y-— 


—y 
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5. That when said®ote became due the same was ‘duly presented 
for payment at the Merchants’ National Bank, Deadwood, D. 'T., the 
place where the samé¢ was made payable, and payment thereof then 
and there duly demagided, which was refused ; whereupon the said 
note was then and thére duly protested for non-payment, [of ] all of 
which the defendant& had due notice. 

6. That said note became due before the commencement of this 

action and regiains wholly unpaid. 
63 Wherefore plaintiff demands judgment against the defend- 
ants for five hundred dollars, with interest thereon at 10 % 
per annum since Surge 18, 1881, and $3.25 protest, fees, and the costs 
of this action. 
*  VANCISE, WILSON & MARTEN, 
Attys for PUT. 
64 Territory of Dakota, | 
¥ > Oe « 
Lawrence County, j 


John R. Wilson, béing duly sworn, says he is one of the attorneys 
for the plaintiff in the above-entitled action; that he has read the 
foregoing complaint? and knows the contents thereof, and that the 
sume is true of his own knowledge, except as to the matters and 
things therein stated on information and belief, and as to those mat- 
ters he believes it tq be true; that this action is based on a written 
instrument for the ;jpyment of money only and is in affiant’s pos- 
session ; that the reason that this verification is not made by the 
pltf is that he is a non-resident of and now absent from this Terri- 
tory; that said note‘and letters from plaintiff are the sources of affi- 
ant’s knowledge. 


! JOHN R. WILSON. 

Subscribed and sworn to before me this 23d day of June, 1888. 
[SEAL. ] . A. J. PARSHALL, 

Notary Public. 


(Endorsed :) Filed August $8, 1882. Frank J. Washabaugh, clerk, 
by C. ©. Moody, dejey. 


65 Terrirory or Dakota, | | 
County of Jiawrence, 
? 

S. M. Houghton, *eing duly sworn, says he is 20 years of age and 

a resident of Lawgence county, D. T.; that he served the within 
summons and complaint on the within-named defendants, Seth Bul- 
lock and Sol Star, i, delivering to and delivering to and leaving 
with each of them & true copy thereof—on Seth Bullock on the 28th 
day of June, A. D. 1882; on Sol Star on the 22d day of June, A. D. 
1882, in Lawrence county, Dakota Territory—and that he knew the 
persons served to be the persons named in the within summons and 
complaint as defendants therein. 


in | 


S. M. HOUGHTON. 


26 SETH BULLOCK ET AL.'VS. JOHN L. FARWELL. 
Subseribed and sworn to before me this 25th day of July, A. D. 
1882. 
[SEAL. | A. J. PARSHALL, 
Notary Public. 


66 Answer. 
In District Court, First Judicial District. 


Joun L. Farwe tt, Plaintiff, 
Us. 
Sern Buniock, and Son Srar and Seri Buttock, Copartners as 
Star and Bullock, Defendants. 


Territory or DAKorTa, County of Lawrence : 


Now come the said defendants, Seth Bullock, and Sol Star and 
Seth Bullock, copartners as Star and Bullock, and for answer to the 
complaint of said John L. Farwell, plaintiff, say : 

1. That they deny each and every allegation of the said complaint, 
except as hereinafter specifically admitted. 

2. Said defendants admit that that the defendant, Seth Bullock, 

executed and delivered the promissory note mentioned in 
G7 the complaint, as maker thereof, to F. W. Dunton, cashier of 

the Corbin Banking Company, which said last-named com- 
pany is a corporation organized and existing under the laws of the 
State of New York, and which said note so made, the defendants 
allege, was the property of said Corbin Banking Company. 

Admit that said note was endorsed by said firm of Star and Bul- 
lock at the time of its delivery to said Corbin Banking Company. 

Admit that said note has not been paid, but deny that said plain- 
tiff is the owner of said promissory note, or that the defendants, or 
either of them, are indebted to the said plaintiff thereon in any man- 
ner or in any sum of money. 

3. Further answering said complaint, and asa defense thereto, the 
said defendants allege upon information and belief, that the said 
plaintiff, John L. Farwell, is not an -endorsee for value of said, 

promissory note, is not the owner thereof, and is not the real 
68 party in interest in the action herein, but that the said Cor- 

bin Banking Company, a corporation organized under the 
laws of the State of New York, is the owner of said promissory note: 
and the real party in interest as plaintiff in the action herein; that 
the said plaintiff is an employee or agent of said Corbin Banking 
Company and has no interest in said promissory note except as such: 
agent or employee for collection. 

That the defendant, Seth Bullock, the maker of said note, has ¢ 
counter-claim for damages against said Corbin Banking Coinpany 
arising out of a breach of contract between said company and said 
defendant, and that the action herein is prosecuted in the name of 
said John L. Farwell as plaintiff, instead of in the name of said 
Corbin Banking Company, the real party in interes., in order to pre- 
vent the defendants from availing themselves of the benefit of such 
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counter-claim againgt said Corbin Banking Company, and that the 
action herein is prosecuted for the be nefit of said Corbin Banking 
Company. F 
69 Wherefore’the defendants pray to be hence dismissed with 
their costs. 
McLAUGHLIN & STEELE, 
Attorneys for Defendants. 


TERRITORY OF DaSora, 
’ . wg Ss : 
County of Lawrence, | 


Seth Bullock, beigig first duly sworn, makes oath and says that he 
is one of the defendants in the above-entitled cause; that he has 
heard read the forégoing answer, knows the contents thereof, and 
knows the same to be true of his own knowledge, except as to those 
matters stated on information and belief, and as to those matters he 
believes it to be trufe. 

é SETH BULLOCK. 

Subseribed and gworn to before me this 21st day of July, A. D. 
1882. é : 
[SEAL. ] Q JAMES S. MULLALY, 

0 Notary Public. 


(Endorsed :) Service by copy admitted this 22nd of July, 1882. 
Vancise, Wilson &gMartin, attorneys for plaintiff. Filed July 24th, 
1882.) Frank J. Washabaugh, clerk, by C. A. Moody, dep. 


e 
70 In the Dis bia. ‘t Court, First Judicial District of Dakota Terrt- 
téry, in and for Lawrence ( ‘ounty. 
( Joun L. FARWELL 
‘ 
vs. 


‘ 
\ ‘ ‘ 4 
Seru Buttock, angl Son Srar and Seria Buitock, Copartners as 
Star & Bullock. 


Now comes the plaintiff and demurs to the answer of defendants 
herein upon the g oad that it appeared upon the face of the said 
answer that the f frets therein stated do not constitute a defense or 


counter-claim. ‘ a 
( VANCISE, WILSON & MARTEN, 
Ly Attorie ys for Plaintiff. 


A. D. 1882. Mekenghlin & Steele, att’ys for defendants. Filed 
August 8, 1882. “Frank J. Washabaugh, clerk, by C. A. Moody, 
dep. 


(endorsed :) tepng by copy admitted this 31st day of May, 


<> —~=—=- .ceeer 2 -. 
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71 In District Court of the First Judicial District of Dakota Ter- 
ritory, in and for the County of Lawrence. 


JoHN L. FARWELL 
Us. 
Sery Buniiock, and Soni Star and Seri Buttock, Copartners as 
Star and Bullock. 

This cause having been brought to trial on the issues of law joined 
therein, to wit, the demurrer of plaintiff to the answer of defendants, 
after hearing Messrs. Vancise, Wilson & Marten, in support of said 
demurrer, and Messrs. McLaughlin & Steele, in opposition thereto : 

Ordered, that the said demurrer be, and the same is hereby, sus- 
tained and that plaintitf have judgment thereon, but with leave to 
the defendants to amend their answer by the coming in of court on 
the morning of the 7th day of August, 1882. 

Done this Ist day of August, A. D. 1852. 


By the court: 
Gy. C. M( ( )] . Judge. 


To which order and ruling of the court defendants, by their coun- 
sel, then and there excepted. 
G. C. MOODY, Judge. 
(Endorsed :) Filed Aug. 8, 1882. Frank J. Washabaugh, clerk, 
by C. A. Moody, dep. 


72 In the District Court of the First Judicial District of Dakota 
Territory, in and for the county of Lawrence. 


JOHN L. FARWELL 
Us. 
Sern Buttock, and Son Srar and Seru Burirock, Copartners as 
Star & Bullock. 

The four several actions entitled as above having been brought to 
trial upon the issue of law arising upon the complaint, answer, and 
demurrer to the answer in each of said actions, and it appearing to 
the court that the plaintiff is entitled to judgment upon his said de- 
murrer, and the court having ordered judgment in his favor on the’ 
Ist day of August, 1882, in each of said actions, with leave of defend- 
ants to amend their answer by the coming in of court on the 7th day 
of August, 1882, and it further appearing that the defendants have 
failed to amend their answer in either of said causes within the time ° 
permitted, but elect in open court to stand upon said answers and 
each of them as served and filed, and the ruling of the court upon 

the demurrer thereto as aforesaid, and meantime, upon the | 
Ze motion of defendants’ counsel, the said four several causes 

of action having been by this court consolidated into one 
without prejudice to the pleadings on file therein and without re- 
quiring additional pleadings, but providing that the complaint, an- 
swer, and demurrer to the answer in said four several causes of | 
action should be and constitute the pleadings in such consolidated ° 


—y 
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action and the issues there joined be the issues in such consolidated 
action, and the plaigtiff having produced the four several promis- 
sory notes pleaded gin his several complaints, now, on motion of 
Messrs. Vancise Wilson & Marten, counsel for plaintiff— 

It is ordered, considered. and adjudged that the plaintiff, John L. 
l’arwell, do have ng recover of and from the defendants, Seth Bul- 
lock, and Sol Star and Seth Bullock, copartners, doing business under 
the firm name and style of Star & Bullock, the sum of two thousand 
two hundred and thjrty-one dollars and sixty-five cents ($2,281.65), 
together with the further sum of twenty-two dollars and sixty-five 
cents, his cost expended, in all the sum of two thousand — and fifty- 
four dollars and vhiny cents, and that he have execution therefor. 

Done this 14th di » of August, 1852. 


by the court: ' 
: G. C. MOODY, Judge. 
74 To which prder rendering judgment the defendants, by 


their counsel #then and there excepts. 
C. MOODY, Judge. 
(Endorsed :) F led August 14th, 1852, at 12 m. Frank J. Wash- 
abaugh, clerk, by C. A. Moody, dep’y. 


75 In Districé Court of the First Judicial District. 
4  SOUN L. FARWELL, PI’Ef, 
i's, 


Seru BuLiock, and Sot Star and Serum Buttock, Copartners as 
¢ Star & Bullock, Def’ts. 


Terrirory oF Dakpra, |. 

County of Lawrendg, j a 

I, Gideon C. Moody, associate justice supreme court of Dakota 
Territory and presid:ng judge of the above-entitled court, do hereby 
certify th: at the forezoing papers, to wit, the four SUIMMONS-, four 
comp aints, four orfzinal il promissory notes, with protest attached, 
four answers of de fencants, four demurrers to said answers, and 
orders sustaining the same, notice and motion to consolidate said 
four actions, with th® affidavits attached, the order of court consoli- 
dating the said four actions, and the judgment and decree rendered 
in such pyre yr se with all entries and filings thereon, are 
contained in and cog§stitute the judgment roll in said above-entitled 


action and the whole thereof. 
GIDEON C. MUDDY, Judge. 


(endorsed :) Filed Sept. 1, 1882. Frank J. Washabaugh, clerk, 
by ©. A. Moody, deyPy. 


76 Terrirory of Dakora, ) . 
peer sounty, * 
I, Krank . . Wash: abaugh, cle rk of the district court of the first 
judicial lis a of Dakota ‘Territory, in and for Lawrence county, 
do hereby certify that the above and foregoing is a full, true, correct, 
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and complete transcript and copy of and from the notice of appeal 
and proof of service thereof, of the judgment roll, and of the certifi- 
cate of the judge in the above-entitled action, wherein John L. Far- 
well is plaintiff, and Seth Bullock, and Sol Star and Seth Bullock, 
copartners as Star & Bullock, are defendants, as the same now 
remains of record in said court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court this September 2d, 1882. 

[ SEAL. | PRANK J. WASHABAUGH, Clerk, 
By C. A. MOODY, Dep’y. 


Be it remembered that on this 5th day of October, A. D. 
1882, it being the 3d day of term, U.S. Supreme Court— 
present, Hon. A. J. Mdgerton, chief justice ; o 4. Moody, asso- 
ciate; J. P. Kidder, associate; J. A. Hudson, associate; H. J. Camp- 
bell, U. S. attorney ; Harrison Allen, U.S. marshal; Warren Osburn, 
crier; Henry W. Edgerton & C. Morris, bailiff-, aad B.S. Williams, 
clerk—court being duly opened, the following proceedings were had: 


V7 


Appeal to the District Court of 1st Judicial District. 


Joun L. Farwe ty, Respondent, 
Us t T 7 ed 
“ a haa: -N-. 126. N-. 127. 
Seru Burtctock & Sou Srar, as Star and Bullock, 
Appellant-. 


And now this 5th day of October, 1882, the foregoing causes, Nos. 
126 & 127, coming on for argument and hearing, together with the 
consent of counsel and the permission of the court, D. Mée- 
78 Laughlin, Esq., appearing for the appellant in each case and 
Edward Vancise, Esq., contra. 
Appeal from the District Court of First Judicial District. 
And now this 6th day of October, A. D. 1882, and the 4th day of 


the term. 
Joun L. FARWELL, Respondent, ) 
Us. > N-. 1268 127. 
Srar & Buttock, Appellant. 
Now comes D. McLaughlin, Esq., with the closing argument for 
said appellants, and thereupon cause submitted to the court. 
79 In the Supreme Court of Dakota Territory. 
Joun L. Farwe tr, Pit & Resp’t, ) 
US. > No. 127. 
Sern Buiwiock et al., Defts & Appellants. j 
Bill of costs and disbursements by respondent : 


To printing brief..--- > er-chinioncenen chiebstnhananniipinenaiineanaaeiaipmanaiianinens $24 00 


Territory of Daxkora, | .. | 
Yankton County, eats 
Edwin Vancise, being duly sworn, says he is one of the counsels 
for respondent in the above-entitled cause ; that the above statement 


-- 


S 
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is a true and correct Account of respondent’s disbursements made in 
this action and ineurred, and which, as affiant verily believes, re- 
spondent is entitled to have taxed as costs in his behalf if the judg- 
ment of the court belpw be affirmed. 
t EDWIN VANCISE, 
8 

Subseribed and swprn to before me this 5th day of October, 1882. 

[SEAL. | B. S. WILLIAMS, Clerk. 


' 
80 [In Sugfreme Court of Dakota Territory. 
JouNn L.fFarwe yt, PIP & Resp't, ) 
vs. >» N-. 127. 
SETH BuLog * et al., Def'ts & Appellants. 


Please take notice that on the accompanying aflidavit the under- 
signed will, in case the judgment in this cause be affirmed, which 
was rendered in the*court below, and upon the entry of the judg- 
ment of affirmance, Mere ask the clerk to tax in such judgment the 
sum of $24 as respondent’s costs on this appeal. 

Yankton, D. T., Of 0, 1882. 

! VANCISE, WILSON & MARTEN. 
Service admitted Without prejudice Oct. 5, 1882. 
: McLAUGHLIN & STEELE, 
Attys for Appellants. 


Filed Oct. 6, 1882. 


B. S. WILLIAMS, Clerk. 
5] Appeal frgm the District Court of Lawrence County. 
In the eae Court. October Term, 1882. 


JOHN LF ARWELL, Plaintifl & Respondent, 
vs. 
Seru Buttocg’ & Sox Srar, Defendants & Appellants. 


Tue UNITED STATES OF AMERICA, | ile 
Territory of Ihikota, ale 


This action coming on to be heard at the October, A. D. 1882, term 
of said supreme cogrt, at the supreme court room, in the city of 
Yankton, D. atiies oe A. J. Edgerton, chief justice, and G. C. 
Moody, J. P. Kidder, and 8. A. Hudson, associate justices—and the 
appeal herein having been argued by D. McLaughlin for the ap- 
pellants, and by Edwin Vancise for the respondent, and the court hav- 
ing advised thereon, it is now here considered, ordered, and adjudged 
that the judgment of the said district court within and for said Law- 
rence county, appealyd from herein, be, and the same is hereby, in 
all things affirmed ky operation of law. 

And it is further ordered that this cause be, and it is hereby, re- 
manded to the —— court for further proceedings according to law 
and the judgment offthis court. 
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And it is further considered and adjudged that the plff & re- 
spondent have and recover of the def’ts & appellants his costs and 
disbursements on this appeal expended, taxed and allowed at —. 

By the court: 

A. J. EDGERTON, 
Chief Justice Supreme Court, D. T. 


Chief Justice Edgerton & Justice Iludson, for reversal; Justices 
Moody & Kidder, for affirmance. 
Filed this 14th day of October, 1882. 
B.S. WILLIAMS, CU%. 


82 [Endorsed :] In supreme court, Territory of Dakota. Oc- 

tober term, 1582. John L. Farwell, plaintiff & respondent, 
vs. Seth Bullock and Sol Star, defendants & appellants. Filed this 
14 day of October, 1882. B.S. Williams, clerk. 


$3 (Clonsolidate Case. 
Joun L. FARWELL vs. Star & BuULLOocK. 


Upon motion of counsel for the defendants & appellants, and by 
consent of plff’s counsel, ordered that the remittitur in this case be 
stayed for sixty days from this date, to enable defendants to perfect 
appeal or writ of error to the U.S. Supreme Court, if they shall be 
so advised. 

October 14th, 1882. 

By the court: A. J. EDGERTON, 
Chief Justice. 
84 UNITED STATES OF AMERICA, 88 - 
To John L. Farwell, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October, A. D. 1585, pursuant to an appeal filed 
in the clerk’s office of the supreme court of the Territory of Dakota, 
wherein Seth Bullock, and Sol Star and Seth Bullock, copartners, 
doing business as Star and Bullock, are appellants, and you are re- 
spondent, to show cause, if any there be, why the judgment in the 
said appeal mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of December, in the 
year of our Lore one thousand eight hundred and eighty-two. 

A. J. EDGERTON, 
Chief Justice of the Supreme Court of the Territory of Dakota. 


85 | Endorsed:]| In supreme court. John L. Farwell vs. Seth 
Bullock et al. Citation. Filed December 30, 1882. B. 8S. 

Williams, clerk. Service ofa true copy of the within acknowledged 

Dec. 23, 1882. Vancise & Wilson, att’y- for respondent. | 
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0 
S6 Ajfidawtt of Value of Matter in’ Dispute. 
7 
6 ; ' 
In the Supreme Court. 


v 
Joun L. FARweti, Respondent, 
rs. 
Seru Butvock, and Sb... Star and Seru Buttock, Copartners Doing 
: f > 
Busine Sus Star & Bullock, Appellants. 


Terrirory or Daxdra, ) 
County of Lawre neces j 
Seth Bullock, being first duly sworn, makes oath and says that 
he is one of the appellants in the above-entitled action, over twenty- 
one years of age, andBis acquainted with the matter in dispute In 
said action and the value thereof; that the value of the matter in 
dispute, exclusive of posts, exceeds the sum of one thousand dollars, 
tou wit, the sum of two thousand two hundred and thirty-one 7594 
dollars, with ijterest thereon since August 14th, A. D. 1882, 
S7 by virtue of tlve judgement rendered in sald above-entitled 
action in favot of said respondent and against said appel- 
lants. 


[SEA L. | 


Filed this 12 day of December, 1582. 


SETIT BULLOCK. 


Bb. S. WILLIAMS, Clerk. 
SS Certificate of Cl rk as to Bondsmen. 
: In Supreme Court. 


6 , 
JoHn L. Farwe ri, Respondent, 


is. 
wil BuLtock et al., Appellants. 


Filed December 124 LSS2. 
6b. S. WILLIAMS, Clerk. 


89 In the Suprenfe Court of the Territory of Dakota, s 
Jon’ L. Farwewt, Respondent, 
d vs. 


SerH Butvock, and Sé.. Star and Seri BuLLock, Copartners Doing 
Business as Star & Bullock, Appellants. 


I hereby certify that Iam well acquainted with Alvin Fox and 
Harris Franklin, surgties on the bond on appeal to the Supreme 
Court of the United Spates in the above-entitled cause; that each of 
them is a freeholder and resident of this county and Territory, and I 
consider each of then worth the amount for which he has qualified 
in suid bond over and above all his debts, liabilities, and exemp- 
tions allowed by law,.and that they are amply good and suflicient 
sureties on said bond.on appeal. 

5—176 
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Witness my hand & seal of the dist. court this 2d day of De- 
cember, A. D. 1882. 
[ SEAL. | FRANK J. WASHABAUGH, 
Clerk First Dist. Court, D. T. 


90 Bond on Appeal. 
Supreme Court of the United States. 


Joun L. FARWELL, Respondent & Appellee, 
Us. , 
Seru Bui.ock,and Son Star and Sern Buttock, Copartners Doing 
Business as Star & Bullock, Appellants. 

Know all men by these presents that we, Seth Bullock, Sol Star, 
Alvin Fox, and Harris Franklin, of the county of Lawrence, Terri- 
tory of Dakota, are held and firmly bound unto John L. Farwell, of 
Claremont, in the county of Sullivan and State of New Hampshire, 
in the sum of five thousand (5,000.00) dollars, to be paid to the said 
John L. Farwell, his executors and administrators ; to which pay- 
ment, well and truly to be made, we bind ourselves, and each of us, 
jointly and severally, and one and each of our heirs, executors, and 
administrators, firmly by these presents. 

Sealed with our seals. Dated this 25th day of November, A. D. 

1882. 
9] Whereas the above-named Seth Bullock, and Sol Star and 
Seth Bullock, copartners [as] Starand Bullock, have appealed 
to the Supreme Court of the United States to reverse the judgment 
rendered in the above-entitled action by the supreme court of the 
Territory of Dakota on the 14th day of October, A. D. 1882: 

Now, therefore, the condition of this obligation is such that if the 
above-named Seth Bullock, and Sol Star and Seth Bullock, copart- 
ners doing business as Star and Bullock, shall prosecute their said 
appeal to effect, and answer all costs and damages, including just 
damages for delay and costs and interest on the appeal, if they shall 
fail to make good their plea, then this obligation shall be void, 
otherwise to remain in full force and virtue. 


SETH BULLOCK. SEAL. | 
SOL STAR. SEAL. | 
ALVIN FOX. , SEAL. 
HARRIS FRANKLIN. [sea 


Signed and delivered in presence of— 
J. MULLALY. 
WILLIAM B. STEELE. 


TERRITORY OF Dakota, | 
- $8 
County of Lawrence, | 
On this 2d day of December, A. D. 1882, personally ap- 
92 peared before the undersigned, clerk of court, Seth Bullock, 
Sol Star, Alvin Fox, and Harris Franklin, well known to me 
to be the persons described in & who executed the foregoing bond, 
and each duly acknowledged te me that they executed the same for 
the uses and purposes therein expressed. 


jé 


7 
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Witness my hand and the seal of said court the day and year 
last above written. 


(sear. | FRANK J. WASHABAUGH, Clerk. 


Unirep Sv vresyor AMERICA, | 
Territory of Dakoia, County of Lawrence, | 


, ss . 


Alvin Fox and Harris Franklin, being duly sworn, depose and 
say, and each for himself says, that he is worth the sum of five 
thousand dollars ovér and above his just debts and liabilities in 
property not exempt from execution, and is a resident and house- 
holder in said county of Lawrence. 


? ALVIN FOX. 
HARRIS FRANKLIN. 
Sworn to hefore mé this 2d day of December, A. D. 1882. 
[SEAL. | FRANK J. WASHABAUGH, Clerk. 
93 [ approve the above bond and the sufficiency of the surety 
thereto this 14th day of December, A. D. 1882. 
. A. J. EDGERTON, 


Chief Justice of sthe Supreme Court of thee Territory of Dakota. 
® 


Miled this 12 day of December, 1882. 


’ b. S. WILLIAMS, Clerk. 
» 
(J ‘ Notice of Appeal. 


In the Supreme Court of the Territory of Dakota. 
: 


Jowux L. FARWELL, Respondent, 
é Us. 
Setu Buttock, and Son. Star and Sern Buttock, Copartners, Doing 
Business as Star & Bullock, Appellants. 


The above-named Seth Bullock, and Sol. Star and Seth Bullock, 
copartners, doing business as Star & Bullock, appellants, conceiving 
themselves aggrieved, by the final judgment entered on the four- 
teenth day of ‘October, A. D. 1882, in the above-entitled cause, do 
hereby appeal therefrom to the Supreme Court of the United States, 
and they pray that their appeal may be allowed, and that a tran- 
script of the record, proceedings, bill of exceptions, ete., in the said 
cause, duly authenticated, may be sent to the Supreme Court of the 
United States. ° 

McLAUGHLIN & STEELE 
Attorneys for Appellaits. 


95 The appeal in the foregoing case is allowed, and the clerk 

of the supreme court of the inclinar of Dakota will transmit 
the record and proc eedings i in said cause, as prayed, to the Supreme 
Court of the United be Fi ites. 
Yankton, Dakota, Pecember 1: ath. A, ™ —s 

. EDGERTON, 
Chief Justice Of the Supreme Court i the Territory of Dakota. 
e 


4 
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ob SETH BULLOCK ET AL. VS. JOHN L. FARWELL. 


Filed this 12 day of December, 1882. 
Bb. S. WILLIAMS, Clerk. 


96 In Supreme Court. 


Territory of Dakota: 

I, B.S. Williams, clerk of the supreme court for the Territory of 
Dakota, do hereby certify that the foregoing pages of manuscript 
are and contain in themselves a full, true, and correct copy of the 
original transcript on appeal from the district court in and for the 
first judicial district to this court upon which said cause was heard 
and determined in this court, wherein John L. Farwell is plaintiff 
-and respondent and Starr & Bullock are defendants and appellants, 
of the proceedings and judgment entered in this court In the ease, 
and of the undertaking on appeal to the Supreme Court of the United 
States, and the original citation issued out of this court, with service 
duly attached thereto, as the same remains of record in said cause in 
this court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court this 24th day of September, 188s. 

[Seal Supreme Court of Dakota Territory. ] 


B.S. WILLIAMS, Clerk. 
Endorsed on cover: Dakota Territory supreme court. No. 176. 
Seth Bullock, and Sol Star and Seth Bullock, copartners, doing busi- 
ness as Star & Bullock, appellants, vs. John L. Farwell. Filed 16th 
October, 1885. 


' 
/2U2- 6Y7 


-~~D eo? 


BRIEF OF APPELLANTS. 


~ IN THESUPREME COURT 


a 


UNITED STATES. 
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APPEAL FROM rift SUPREME COURT OF THE TERRITORY 
OF DAKOTA, 


t. 
Brief of Appellants. 


STATEMENT OF THE CASE. 


This a.tion con;menced in the District Court of the First 
Judicial District of ipe Territory of Dakota, within and for the 
f County of Lawrence, wherein John L. Farewell, was plaintiff, 
and Seth Bullock, ¢t al., were defendants, was instituted as four 
separate actions, upen four promissory notes, alleged in the com- 
plaints to have beer made by the defendant, Seth Bullock, and 
Ae endorsed by defendants Star & Bullock, before delivery, payable 
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to the order of F. W. Dunton, Cashier of the Corbin Banking 
Company, delivered to said payee, and by him, before maturity, 
for value, endorsed and transferred to the plaintiff; that said notes 
were unpaid, had been duly protested, &c., &c. 


Record, pp. 6-7-13- 9-24-25. 


The answers of defendants to the first two of said com- 
plaints admitted the making, endorsement and delivery of the 
notes therein mentioned to F. W. Dunton, Cashier ot the Corbin 
Banking Company, which was.alleged to be a corporation or- 


ganized under the laws of the State of New York. 


Admitted that said notes bad not been paid to the plaintiff, 
but denied that plaintiff was the owner of said nutes, or that de- 
fendants, or either of them, were indeb‘ed to the pluntiff there- 


on in any manner or in any sum. 


Denied each and everv allegation of said complaints, except 


as hereinbefore stated. 


Further answering, defendants alleged on information and 
belief, that the plaintiff, John L. Farwell, was an agent or em- 
ployee of said Corbin Banking Company, and had no interest 
in said promissory notes except as such agent or empl! vee, and 
that the said Corbin Banking Company, was the owner of said 
promissory notes sued upon and the real party in interest in said 


actions. 


Further answering, as a detense and counter-claim, defen- 
dants alleged, that defendant, Seth Bullock, the maker of said 
promissory notes, had a c.unter-claim for damages for breach of 
contract against said Corbin Banking Company, arising out of a 
contract of employment alleged and set out in the answers. 

Record, pp. 8-9-14-15. 


The answers in the two last cases were substantially similar, 
except that instead of setting up the counter-claim, they alleged, 
that the notes mentioned in the complaints were sued in the name 
of the plaintiff to prevent the defendants availing themselves of 
a counter-claim for damages for breach of contract claimed by 
defendant, Seth Bullock, the maker of said notes, against the 
Corbin Banking Company, the owner of said notes. 

Record, pp. 20-21-26-27 


<= 
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( 
To these answers the plaintiff demurred for the reason that 


said answers did not state facts sufficient to constitute a defense to 
the actions, &c. + 
t 
Record, pp. 10-16-22-27 
The said four several actions were by order ot the Court 
consolidated, the ®riginal pleadings to stand as the pleading in 
such consolidated action. 
Record. pp 4.5. 
The demurrers of plaintiff to the answers of defendants 
were by the Court sustained, and judgment ordered thereon. 
ry a « » 
lo which defendants duly excepted. 
| 
Record. }). Pht 
@ 
Defendants electing to stand on their answers, judgment was 
rendered in said consolidated action in favor of the plaintiff and 


against the defendants. 


To which defendants duly excepted. 
Record, pp. 24-20. 

The defendapts duly prosecuted their appeal to the Supreme 
Court of the T A-ritory of Dakota, where the judgment of the 
Distric: Court was affirmed by operation of law, the Court con- 
sisting of four justices, two of whom were for reversal, and two, 
including the justice who gave the judgment below, for affirm- 
ance. ¢ 

Record, pp. 31 B2. 

’ 

From the judgment of the Supreme Court of the Territory, 
appellants prosecute their appeal to the Supreme Court of the 
United States. * 

é 
6 
ASSIGNMENT OF ERRORS. 


1. hat the District Court of the First Judicial District of 
the Territory offDakota, within and for the County of Lawrence, 
erred in sustaining ‘he demurrers of the plaintiff, now appellee, 
to the answers of the defendants, now appellants, and giving 
judgment thereon. 

s ten the said District Court erred, in rendering judg- 

) 
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ment in favor of said plaintiff, now appellee, and against said de- 


fendants, now appellants. 


3. That the Supreme Court of the Territory of Dakota, 


erred in afirming the judgment of said District Court. 


BRIEF FOR APPELLANTS. 


The action was instituted to recover upon promissory notes, 
alleged in the complaint to have been made by appellant, Seth 
Bullock, to *. W. Wunton, Cashier Corbin Banking (ompany, 
and endorsed before delivery by appellants, Star & Bullock, 
which notes were alieged to have been sold, assigned and trans- 
ferred by said »ayee tothe appellee, John L. Farwell, befure 
maturity. 

The answer denied each and every allegation of the com- 
plaint except as therein stated. 

Admitted the making, endorsement, and delivery to the payee 
for the Corbin Banking Company. 

Dented that the plaintiff was the owner of said promissory 
notes. 

Alleged that the notes were made to one F. W. Dunton, 
Cashier of the Corbin Banking Company, and were the property 
of said Company, which was the real party in ioteres. And in 
reference to two of the notes, alleged that the actions were pros- 
ecuted in the name of the plaintiff to prevent the assertion of a 
counter-claim by defendant, Seth Bullock, against the Corbin 


Banking Company. the owner of said notes. 
> d 


The answer put in issue the endorsement to and title of ap- 
pellant—and raised a material issue, without proof upon which 
appellee was not entitled to recover. 

‘ietropolitan Bank vs. Lord, | Abbott’s Practice, 186. 

Chadwick vs. Booth, 13 Abbott's Practice, 251. ° 

The Code of Civil Procedure of Dakota, provides: (Sec- 
tion 118). “The answer of the defendant must contain: 


1. A general or specific denial of each material allegation 


8 
SETH BULLOCK, ET AL., VS. JOHN L. FARWELL. 5 


of the complaint)controverted by the defendant, or any know- 
ledge or information thereof sufficient to form a belief. 


a statement of any new matter constituting a defense or 
counter-claim, ing ordinary and concise language, without repeti- 


tion.” 


The answer was sufficient to raise the issue of endorsement 
to and title of apbellant, 


Burley vs. Gegmen-American Bank, 111 U. S., 216 


The demurtr admitted the facts alleged, yet the court sus- 
tained the emurter, and said: Admitting the facts to be true, 


they constitute iso detense to the action. 


We confess i it is the enunciation of a doctrine new to us, 
that a plaintiil sung as an endorsee of a promissory note payable 
to a pavee or order, whose title and ownership is denied, can_re- 
cover on the pleadings without proving the endorsement and as- 
signment to him {ind his consequent title, but such is the new pro- 


position of law Iisid down in the case. 


Che question presented is one of law arising upon the plead- 
ings, and not oue of the effect of the possession of a negotiable 
promissory note, as evidence of tide, Arima facie, or otherwise. If 
an endorsee, of a promissory note, whose title by endorsement is 
denied, can recover in an action upon such note without proof of 
endorsement and title, then the action of the court below in sus 
taining the demurrer to the answer can be sustained, otherwise 
the order and devision of the Court was erroneous. 

\ 

In an action. by an endorsee against the drawer or acceptor 

of a bill, or the ynaker of a note, the endorsement of the payee 


must be proved,,and is a material issue. 
Parsons on Bihs and Notes, p. 485, Edition 1868. 
Crogan, et al. vs. Ruckle, 1 California, 158. 
Youngs vs. Beil, 4 Cal., 202. 
Hastings vs. Dollarhide, 18 Cal., 391. 
Mahe vs. Revaolds, 38 Cal., 561. 
Blakely vs. Ggant, 6 Mass., 386. 
Davidson vs. flutchins, 1 Hilton, (N. 'Y.), 123. 


Brown vs. Ry€kman, 12 Howard Pr., 516. 
Chadwick vs.§Booth, 13 Abbott Pr., 251. 
Hayes vs. Haghorne, et al., 74 New York, 486. 

’ 

» 
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ing the notes, for if judgment was warranted by the pleadings, 
no proof was required, and if proof was required, then none was 
given of endorsement and delivery to the appellee. The demur- 
rer admits that the plaintiffis not an assignee of the note sued 
upon, is not the real party in interest in the action, but the Corbin 
Banking Company, is the owner of the note and the real party in 
interest. 


It will be in order to consider the question as to the charac- 
ter of the interest which will enable an assignee of a negotiable 
note to maintain an action upon it, when that question shall be 
presented. 


The only question this court has to deal with is this: Was 
the plaintiffentitled to recover upon demurrer to the answer?’ 


It is respectfully submitted that he was not, that the judg- 
ment of the court below was error, and that said judgment should 
be reversed by the court. 


DANIEL McLAUGHLIN anpb 
WILLIAM R. STEELE, 


Attorneys for Appellants. 


BRIEF OF RESPONDENTS COUNSEL. 


v 
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IN THE SUPREME COURT 


. 
OF THE UNITED STATES. 
¢ 


October Term, 1886. 
6 
l 
+ No. 176. 


i 
¢ 
t 


SETH BULLOCK® Er Au... 
Appellants, 
VS. 


] 
JOUN L. FARWELL. 
! . Respondent. 
¢ 
Y 
VANCISE & WILSON AND J. W, SMITH, 


FOR RESPONDENTS. 


, 
IN THE SUPREME COURT 


OF THE 


UNITED STATES, 


OCTOBER TERM, 1586, 
» 


No. 176. 


‘ 
SETH BULLOCK. Er Au... 
Appellants, 
Ve. 


JOHN I.. FARWELL, 
; Respondent. 


t 
VAN CISE & WILSON and J. W. SMITH, For Respondent, 


McLAUGHSIN & STEELE, For Appellants. 


BRIEF OF RESPONDENT’S COUNSEL. 


The questions involved in this controversy arise un- 
der the Code of Civil Procedure in force in Dakota 
Territory. Four actions were originally begun by John 
l.. Farwell, as plaintiff: on four separate promissory 
notes of $500.00 tach, executed by the apellant, Seth 
Bullock, as maker, to F. W. Dunton, Cashier Corbin 
Banking Company, and endorsed before delivery by 
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the firm of Star & Bullock, (who were made co-defend- 


ants in the action) and endorsed before maturity by F. 
W. Dunton, Cashier. The notes were dated on the 
same day, June 18th, 1851, but matured at different 
dates, hence the bringing of the separate actions. The 
complaint in each action was in the ordinary form of 
a declaration on promissory note by the indorsee. 
Separate answers were filed in each case,—the answers 
in cases Nos. 1 and 2 being alike, and .he answers in 
cases Nos. 3 and 4 alike, but the form of answer in the 
two latter cases differing from those in the iwo fermer, 
as we shall indicate hereafter. In each of the cases. 
the plaintiff, by his counsel, demurred to the answer on 
the ground that the facts stated therein did not consti- 
tute a defence or counter claim. This demurrer was 
sustained in each instarce, and the defendants electing 
to plead no further, but stand upon their answer and 
the ruling on the demurrer, judgment was ordered ac- 
cordingly. Thereafter, on the application of the de- 
fendants, the four cases Were cc nsolidated without new 
pleadings,—the four complaints, answers, demurrers 


and orders therein to constitute the pleadings and pro- 


> 


, 


ceedings in the consolidated action,—and judgment was 
rendered accordingly for ‘the whole of the amount 
claimed in the four several actions, with interest, pro- 
test fees and costs. ‘The notes with the certificates of 
protest were introduced in evidence, and made a part 
of the judgment roll, and appear as a part of the rec- 


ord here. 


For the purpose of this argument, in reviewing this 
judgment and the correctness and propriety of its ren- 
dition by the trial Court, we shali contend at the outset 
that the pleadings must be construed as a whole; that 
is, the four complaints must be taxen together: if weak- 
ness be found in one it affects the whole; and the four 


answers together, the defects in any one affecting the 


‘ 


4. 
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? 
other, and supporting the order of the Court, sustain- 
ing the demurrer. In other words, we contend that 
the defendants below, the appellants here, by consolidat- 
ing these four actions 4nto one give us the benefit of any 
weakness or defect in any one of such answers, making 
it subject to demurrer, for the purpose of sustaining 


and upholding the judement of the Court below. 


Now let us see wat the pleadings were: As we 
have said betore the Slaintiti Farwell declared in each 
action as indorsee up na straight promissory note, exe- 
cuted by Seth Bullogk, and indorsed before delivery 
by the firm of Star & Bulock, jomed as defendants by 
their individual names. Under our statute (Civil Code, 
sec. 1845) Star & Bullock were bound as indorsers, 
and no question was ‘raised about their liability. The 
answers in cases Nos. rt and 2 demed each and every 
alegation of the cgmplaint, ‘except as hereinafter 
stated.” They then epProcy eded to admit the execution 
of the note by the defendant, Seth Bullock, and its de- 
livery to the payee Dunton, Cashier of the Corbin 
Banking Company, a corporation organized under the 
laws of New York: that the note.was endorsed by the 
tirm of Star & Bu lock at the time of its delivery; and 
that the note had not keen paid to the plaintiff; but de- 
nied that plaintiff whs the owner ot the note, or that 
defendants, or either Ot them were indebted thereon to 
the plaintiff in any #nanner or in any sum. Further 
answering, and as a defense, they alleged, on informa- 
tion and belief, that the plaintiff, John L. Farwell, was 
an employe or agent of the Corbin Banking Company, 
at New York, and had no interest in the note, except 
as such employe or agent, and that the Corbin Banking 
Company was the dwner of the note mentioned, and 
the real party in interest in the action. Further answer- 
ing the complaint, and as a so-called defense and coun- 


ter-claim, the defendants alleged that the defendant, 
§ 


. 
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Bullock, had a cause of action against the Corbin 
Banking Company on account of a breach of contract 
of employment, as agent, in the year 1877, by which 
said defendant, Bullock, was injured in the sum _ ol 
$3,000.00. The contract is stated to have been one em- 
ploying Bullock to act as agent for said company in 
the purchase of county warrants of the Counties of 
Lawrence, Pennington and Custer, when such warrants 


could be obtained at prices leemed reasonable and 


profitable, the Corbin Banking Company obliguti 


tht 


itself to furnish the money to said Bullock necessary 
and requisite to be used 1n the purchase of the warrants 
of said counties, and to pay him, as a compensation tor 
such service, one-third of the profit arising trom the 
purchase of the warrants of said counties. It was fur- 
ther stated that Bullock was at all times ready to per- 
form the contract on his part prior to the commence- 
ment of this action, and otlered tu perform the same, 
but that the Corbin Banking Company neglected and 
failed to furnish the money needed in purchasing the 
warrants of said counties. ‘That from the time of the 
making of said contract until the first of January, 1879, 
there was a large number of the warrants of Lawrence 
county issued, which Bullock could have purchased in 
open market and from private owners thereof for thirty- 
five cents on the dollar. to-wit: about the amount of 
$100,000.00, on which the Corbin Banking Company 
could have made a reasonable profit ot $10,000.00 be- 
fore the commencement of this action, and of which 
Bullock would have been entitled to one-third, or about 
the sum of $3,300.00. That the said Corbin Banking 
Company made a breach in said contract by refusing 
to furnish Bullock with the money necessary to pur- 
chase said warrants, by reason of which he was injured 
in the sum of $3,000.00. Wherefore, plaintiffs prayed 


that the Corbin Banking Company might be adjudged 


cs 
o> * 


the real party in interest, as plaintiff in the action, and 


° 
’ 
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that defendant Bullock might have judgment against it 
for $3,000.00 damages less the amount of the note men- 


tioned in the complaint, and interest. 


The answer to the second action was of the same 
character as the first.'as we have before stated, but to 
the third and fourth ‘it was somewhat different. In 

° 
these, the defendants }lenied each and every allegation 
of the complaint, “axeept as hereinafter specifically 
admitted.” They then proceeded to admit the execu- 
tion of the note by the defendant, Bullock: its delivery 
to the pavee Dunts n. Cashier of the Corbin Banking 
Company, a corporation, und which note, so made, the 
defendants «alleged was the property of said Corbin 
Banking Company: fdmit that said note was endorsed 
by the tirm of Star & Bullock at the time of its deliv- 
ery; admit tha sai | ote has not been paid, but deny 
that said plaintiff is Che owner of it, or that the defen- 
dants, or either of them, are | debted to said plaintiff 
thereon in any mannér or in any sum of money. Fur- 
ther answering, the defendants alleged that Farewell 
was not an indorsee for value of said promissory note, 
was not the owner hereof, and not the real party 
in interest in the action, but that the Corbin Banking 
Company, a corpuration, was the owner of the note 
and the real party ininterest, as plaintiff in the action 
herein, and the plaintit! Farwell an employe or agent 
of said Corbin Banktng Company, h«ving no interest in 
said promissory nota, except as such agent or employe 
for collection. Instead of stating their so-called counter- 
claim, as in their other answers, they followed with a 
short paragraph, alleging that the defendant Bullock 
had a counter-claim ’for damages against the Corbin 
Banking Company, arising out of a breach of contract 
between the said Company and said Bullock, and that 
the action was prosecuted in the name of Farwell 


as plaintifl, instead Sf the Corbin Banking Company, 
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in order to prevent the detendants faom availing them- 
selves of the benefit of such counter-claimn against the 
Corbin Banking Company, and that the action was 
prosecuted for the benefit: of said Corbin Banking 
Company: and then instead of paving for a judgment 
for $3,000.00, as in the other cases, they praved to be 


dismissed with their costs. 


[f our position be incorvect that by the consolidation 
of pleadings on appellant’s motion, the respondent may 
take advantage of the answer most vulnerable to 
demurrer, for the purpose of sustaining the judgment, 
then another conclusion is it seems to us inevitable 
from the consideration of these answers separately, 
and that is that there are four appeals here, each for 
less than $1.000, and that that deprives this Court of 
jurisdiction. 

The specific points of objecuon to the answers are: 
(1) The general denial is so qualitied by the admissions 
and affirmative averments as to reduce it to insuth- 
ciency as_ a defense; (2) the so-called counter-claim of 
Bullock is not stated as a good cause of action, and 
(3) it can not exist as a counter-claim ‘n this action be- 
cause the party alleged to be liable is not a party to 
the action. Treating these propositions in their inverse 


order: 


Section 119 of the Dakota Code of Civil Procedure 
prescribes the requisites of a counter-claim. It “must 
“be one existing in favor ot a defendant, and agains’ a 
“plaintiff between whom a_ several judgment might be 
“had in the action.” That is not the case here, as the 
counter-claim pleaded and judgment prayed is against 


the Corbin Banking Company. 


The provisions of another section of the Code of 


Civil Procedure, (75) do not apply: “In the case of an 


. 
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’ 
“assignment of a thing in action, the action by the as- 


“signee shall be withput prejudice to any set-off or 
“other defense existing? at the time of, or before notice 
“of the assignment; bit this section shall not apply to 
“a negotiable promisgory note or bill of exchange, 


“transferred in good faith and upon good considera- 


“tion. before due.” 


This only allows thee matter to be used defensively. 
The distinction is cleasly stated by Mr. Pomeroy in his 
Remedies and Remedial Rights, Sec. 155: “lt is im- 
“nortant that the defenses which this clause admits 
“should be carefully flistinguished from the counter- 
“claim subsequently Provided for by the statute. This 
“section speaks of dt/enses which, as they ask no 
“attirmative relief, and simply prevent the plaintiff from 
“succeeding, may be made available against an as- 
“sionee as well as against the original creditor. The 
“counter-claim is more than a defense: it = as- 
sumes a_ right of éaction agairst, and demands a 
“recovery of affirmative relief from the plaintiff in the 
“suit, and is, therefore, impossible as agaist an as- 
“signee suing, if it existed against the assignor.” See 


also same work, secs, 107, 752, and cases cited. 
If. 


But if it be urged that this counter-claim is only 
pleaded with the allegation that plaintiff is not the real 
party in interest, as aydefense in bar of his recovery, we 
answer, the counter-claim does not state a good cause 
of action, and therefore is not a good defense here, as 
it would not be a gogd counter-claim against the alleg- 


ed real party. 


A counter-claim must be a cause of action. In other 
words, the facts must be such that they would consti- 
tute the entire matter proper and necessary to be set 


forth in the complaing or petition, if the defendant had 
’ 
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chosen to institute an independent action between him- 
self as plaintiff and the plaintif? as detendant. Pome- 
roy’s Remedies, sec. 735. 

Is there a good cause of action stated heres The 
counter-claim alleges a contract. of employment by 
which Bullock was engaged to act as the agent of the 
Corbin Banking Company in the purchase of county 
warrants in the counties of |-awrence, Peanington and 
Custer when sach warrants could be obtained a: prices 
deemed reasonable and profitable: that the Company 
would furnish the money wherewith to purchase the 
warrants, and pay Bullock as compensation for services 
in such purchasing the one-third of the profits arising 
from the purchase; that Bullock was at all times ready 
and willing to perform the contract on his part. prior 
to the bringing of this action, but that the Company 
neglected and failed to furnisn the money needed in 
purchasing warrants; that from the time of making 
the contract of employment (July roth, 1877) until 
January Ist, 1879, there was a large amvuunt of the war 
rants of Lawrence county issued which Bulloc. could 
have purchased for thirty-five cents on the dollar, 
to-wit: about the amount of one hundred thousand 
dollars, upon which, the Corbin Banking | ompany 
could hava made a reasonable profit of ten thousand 
dollars, and Bullock as his one-third share about the sum 
of three thousand three hundred dollars: that the Cor- 
bin Banking Company made breach of its contract by 
neglecting, failing and refusing to furnish Bullock with 
the money necessary to purchase warrants, as agreed, 
and by reason of such breach, Bullock was damaged 
in the sum of $3,000.00. Then follows a praver that 
defendant, Bullock, have judgment against the Corbin 
Banking Company for $3,000.00, less the amount due 


on the note mentioned in the complaint. 


Now is there anything in all this giving Bullock a 
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right of action against the Corbin Banking Company? 
He by his own statement of it “was employed to act 
“as the agent of said Company in the purchase of coun- 
“ty warrants * * * when such warrants could be 
“obtained at prices deemed reasonable and proptable.” 
Who was to be the judge of this, the principal or the 
agent, the party furnishing the money, or the party 
investing itr In this issue, between principal and 
agent, involving a ‘special and particular agen- 
_Y, no powers will be implied, and construing 
the pleading most ¢trongly against the pleader, 
it must be presumetl, and this demurrer only 
confesses, that the defendant Bullock was employed to 
purchase these warrants when they could be obtained 
at prices deemed reasonable and profitable by the Cor- 
bin Banking Company. No allegations follow shoving 
that they even declared or deemed thirty-five cents or 
any other price reasong ble and profitable, and hence no 
breach is pleaded. , 

Again, this wasa contract of employment, having no 
specified term and couN therefore be terminated at the 
will of either party on notice to the other (Dakota Civil 
Code, section 1152). gbullock himself alleges its ter- 
mination by charging that the company failed, neglect- 
ed and refused to furnish the necessary funds. 

‘ 

Did the employment really ever begin? Or was ita 
contract to form a partnership, the company to furnish 
the funds and Bullock to do the work for one-third the 
profits? Then was nqt advancing the money a condi- 
tion precedent, and a _§ failure to advance 
it a failure to form the partnership? And 
whv can tell but that there might have been losses 
instead of profits? Wao was to decide when to sell? 
And if there had been I?sses there seems to have been 
no provision for dividing these. It can not then becon- 
strued as a contract to form a partnership, because each 

v 
‘ 
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party must in such an agreement in some way share 


the losses as well as the profits. This is familiar law. 


Or is this an attempt to plead an agency with com- 
mission as compensation’ ‘Then it was revocable at 
any time by the principal unless the agent’s power was 
coupled with an interest in the subject of the agency 
‘Dakota Civil Code, sec. 1384.) 

Wharton on Agency, secs, 3-4-5. 


Story on Agency, secs. 465-5. 
Brown vs. Pforr, 38 Cal., 500. 


Was there any mutuality about this so-called con- 
tract of employmentr Could the Corbin Banking 
Company have held Bullock to perform it, or recover- 
ed damages of him for a breachr He alleges no special 
damages. He never advertised or opened an office, or 
bought any books or furniture, or spent any money in 
preparing for the duties of his agency. He made no 
contracts for the purchase of warrants and suffered no 
loss for lack of means to keep his margins good; who 
knows but he may have used his own money all this 
time in this business and made these handsome protits 
for himself? He was not prohibited from doing so; he 
does not plead inability to do so. He made no demand 
on the Company for money, he tendered no warrants 
purchased for them; he did not quit other business be- 
cause of this agreement; he did net lose other employ- 
ment because of it. It is simply the old story of the 
fellow lamenting the imaginary losses he has suffered 
because he did not have the money to engage in a spec- 
ulation. Courts of justice are not accustomed to grant 
their aid in estimating damages upon such uncertain, 
remote and illusive contingencies. If they did, litigants 
would multiply indefinitely, and expert testimony, bor- 
rowing the methods of calculation of Mulbe:ry Sellers, 
make the administration of justice a farce. 


The fact must not be overlooked that in two of these 


? 
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answers the counter-claims so-called are not stated but 
merely referred to in the'most general terms: “That 
“the defendant Seth Bullock, the maker of said note 
“has a counter-claim for damages against said Corbin 
“Banking Company, arising out of a breach of con- 
“tract between said Company and said defendant, and 
“that the action herein is pr isecuted in the name of said 
“Tohn L. Farwell as plairftiff, instead of in the name of 
“said Corbin Banking Company, the real party in in- 
“terest, in order to prevent the defendants from availing 
“themselves of the benetitjof such counter-claim against 
“said Corbin Banking Company, and that the action 
“herein is prosecuted for the benefit of said Corbin 
¢ 


“Banking Company.” } 
fy 


It will be noted that this allegation follows the nega- 
tive pregnant admission‘ of the indorsement, and of 
plaintiff’s interest as employe and agent for collection, 
the effect of which will be hereafter considered. It is 
utterly defective as a counter-claim pleaded defensively, 
or as a plea of not the real party. Such a plea should 
have alleged facts showhg as matter of law, that the 
Corbin Banking Company was the party which alone 
could have maintained thé action. 


Raymond et al vs. Pritchard, 24 Ind. 318. 
Pomeroy’s Remedies sec. 711 and cases cited. 


Having admitted the execution of the note to the 
agent, Dunton, its indorsement to the agent, Farwell, 
and the latter’s control of. it as employe and agent for 
collection, it is not enoverh to plead that the action is 
prosecuted in the agent's name for the benefit of the 
principal and to prevent the defendants availing them- 
selves of a counter-clain’ against the principal. The 
matter stated in the counter-claim being fresh in the 
minds of the defendants at the time of the execution of 
the notes it should have occurred to them then to pro- 
tect themselves; it shoukd be clearly and explicitly 


t 
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pleaded now. And the counter-claim, referred to in 
general terms here, being set out in the other answers 
particularly, and being clearly no counter-claim or cause 
of action at all, there is no reason why the agent, ad- 
mitted to hold the legal title, should not maintain this 
action. This proposition will be treated more at length 


later, and the authorities cited which support it. 


IT]. 


There remains the inquiry, is there anything in the 
qualified denial that constitutes a defense to this action? 
Two of the answers contain a general denial of 
each and every allegation of the complaint “ex- 
cept as hereinafter stated,” two a general de- 
nial “except as hereinafter specifically admitted.” 
Then in each follow admissions and affirmative allega- 
tions. The execution and delivery of the note to the 
payee is admitted, also its indorsement by the firm of 
Star & Bullock at the time of delivery, also non-pay- 
ment. That leaves unadmitted the indorsement and 
delivery by the payee to plai:tifl, and the presentment, 
demand for payment and protest. But this last issue 
is utterly immaterial between plaintiff and the maker of 
the note, Bullock, and would not constitute a defense 
in a separate answer made by him, hence is insufficient 


in this action when pleaded by the defendants jointly. 


When two or more defendants are sued and unite in 
one responsive pleading, it must be good as to each and 
all of these parties or 1¢ will be wholly bad. This is 
the rule which prevails almost universally. Thus, if 
the defendants join in an answer which proves to be 
insufficient as to one, it will be adjudged bad is to all. 

Pomeroy’s Remedies, sec. 606. 

Morton vs. Morton 10 Lowa, 58. 

Ward et al vs. Bennett et al, 20 Ind. 440 
Moors vs. Parker et al, 3 Mass., 310. 
Bradley va. Powers et al, 7 Cowen, 330. 
1 Chitty’s Pleading, 567. 
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We are left then with a denial of the indorsement by 
Dunton and delivery to plaintiff. But this is qualified 
by what follows. In one answer the defendants “deny 
“that said plaintiff is the owner of said note, or that the 
“defendants or either of tHem are indebted to the plain- 
“tiff thereon in any manper or in any sum. Further 
“answering said complaint, and as a defense thereto, 
“defendants allege on information and belief that the 
“plaintiff, John L. Farwelt, is an employe or agent of 
“the said Corbin Banking Company of New York, 
“and has no interest in sal note, except as such employe 
“or agent, and that the said Corbin Banking Company 
“is the owner of the note mentioned and the real party 
“in interest in this action.” Another answer is like this 
as to the first sentence, but the second sentence is differ- 
ent: “Further answering said complaint and as a de- 
“fense thereto, the defendants allege upon information 
“and belief, that the sail *plaintith John L. Farwell, zs 
“nol an indorsee for value of said promissory note, is 
“not the owner thereof, and is not the real pirty in in- 
“terest in the action herein, but that the said Corbin 
“Banking Company, a corporation organized under the 
“laws of the state of New \ ork, is the owner of said 
“promissory note and the real party in interest as plain- 
“tiff in the action herein, that the said plaintiff is an em- 
“nloye or agent of said Corbin Banking Company, and 
“has no interest in said promissory note, except as such 
“agent or employe for collection,” and elsewhere it 1s al- 
leged, as already shown, ehat “this action is prosecuted 


. , “. ¥ , . ” 
for the benefit of said Corbin Banking Company. 
' 


The Dakota Code of Civil Procedure provides (sec. 
118) “the answer of the defendant must contain: (1) A 
“general or specific denial of each material allegation 
“of the complaint controverted by the defendant, or of 
“any knowledge or information thereof sufficient to 


“form a belief. (2) A statement of any new matter, 


. 
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“constituting a defense or counter-claim in ordinary 
“and concise language without repetition.” The use 
of the disjunctive, 07, indicates that it was not contem- 
plated that a defendant would set up both a genera! 
and specific denial in his answer. But suppose he does, 
which shall control? ‘tis a familiar rule of statutory 
construction that general provisions cannot control par- 
ticular, but that particular clauses control those which 
are general. (Dwarris on Statutes, p. 272-3.) In like 
manner it is held that general statements in pleadings 
must be construed as qualitied by more detailed and 
particular averments in respect to the same matter, 
even when that portion of the pleadings which is under 
this rule, to be construed as explanatory of the rest, 
might properly have been omitted. 


l, 


arb... 375 


2 Wait’'s Practice, 


33 
Hatch vs. Peet, 23 B 


Tested by this rule is not the indorsement admitted, 
by the allegation that plainti:i “is not an indorsee for 
value.” The authorities are pretty well agreed that a 
negative pregnant is an admission. 

Pomeroy’s Remedies, sec. 618. 

Dole vs. Burleigh, 1 Dak. 227. 

Schaetzel vs. Insurance Co., 22 Wis., 412. 
Bradbury vs. Cronise, 46 Cal., 287. 

Crane Bros. M’f’g Co. vs. Morse, 49 Wis., 368 
Larney et al., vs. Mooney, 50 Col. 610. 


It is held in California that a general denial of the 
averments of a verified complaint, with the qualifica- 
tion, “except as hereinafter admitted,” 1s insufficient to 
put in issue any of its allegations and operates as an 
admission. 

Levison vs. Schwartz 22 Cal. 230. 

So in New York, in a very recent case (Potter vs. 
Frail, 67 How. Pr. 445, decided 1884.), Judge Follet 
says of a pleading which in answer to the complaint 


“denies each and every allegation, averment and state- 


» 
e 


SETH BULLOCK ET AL.W&S. JOHN L. FARWELL. [5 


ment thereof, except such as hereinafter admitted, quali- 
tied and explained :”—*If any rule of pleading can be set- 
“tled by legislative enactment and by a long line of judi- 
“cial decisions, it must be regarded as settled that a de- 
‘nial in this form is bad Whenever the objection is raised 
“by demurrer or special motion.” He cites a long list 
of cases supporting him, fre om both the Court of Ap- 
peals and inferior courts off the state and distinguishes 

the cases seeming to hold ilifferently by showing that 
they do not sanction the practice when the objection is 


raised before trial. 


Mr. Pomeroy is quite severe in his criticism of this 
species of answer. He describes it as a “vicious style 
of defense,” “a contrivance pi ignorance or indolence,” 
a “most slovenly manner o¢ stating the defense of de- 
nial.” — Lemedies, secs. 633236. 

4 
: ts ed 

[t is pretty well settled i the states and territories, 
practicing under a Code, iat any fact sustaining the 
plaintift’s case admitted in @ne part of the answer, is to 
be taken as true for all purposes in the case, and the 
plaintiff is not bound to prove it. And this is true al- 

‘ 
though the answer contain a general denial. 
Dole vs. Burleigh, t Da ., 223 23). 
Duggan et al. vs. Davey et al’ (Da<.) 26 N. W. Rep. 893 
Gale et al. vs. Shillock, (Dakg 20 *. W. Kep., 661. 

Derby et al. v. Gallup, 5 Mirfn 85, 9. 

Wiley vs. Keokuk. 6 Kansas, 2105. 

Clark vs. Dillon et al, 97 N. \ $70. 

Sexton vs. Rhames, 13 Vis. 114. 

Hartwell vs. Page, 14 [bid 53, 56 

Miller vs. Larson, 17 [bid 644. 

me « 
Farwell vs. Hennesy, 21 Wis. 642. 
Richardson vs. Smith et al , * Cal. 529 


The denial that plaintiff is the owner of the note is a 
mere legal conclusion, so ig the turther denial that de- 
fendants were indebted to,him. These allegations do 


not constitute a defense. 
a 
Neither does the general allegation that plaintiff is 


v 


¢ 
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not the real party in interest as shown in authorities 
cited supra. 

The previsions of the Dakota Code of Civil Pro- 
cedure bearing on the question are: Sec. 74. “Every 
“action must be prosecuted in the name of the real 
“party in interest, except as o herwise provided in sec- 
“tion 76; * * * Sec. 76. An executor or adminis- 
“trator, a trustee of an express trust, or a person ex- 
“pressly autaorized by statute, may sue, without join- 
“ing with him the person tor whose benefit the action 
“is prosecuted. A trustee of an express trust, within 
“the meaning of this section, shall be construed to in- 
“clude a person with whom or in whose name a con- 


tract is made for the benefit of another.” 


Provisions identical with t.ese, in other states and 
territories, have received a very intelligent construction 
upholding a right of action in plaintiff here. In a case 
in New York in which the whole gronnd was gone 
over pretty thoroughly, (Considerant vs. Brisbane, 22 
N. Y. 389) the note was payable to Considerant “as 
executive agent of” a company named, for shares of 
stock in such Company. The court held him a proper 
party plaintiff—that he was a person with whom or in 
whose name a contract hal been made for the benefit 
of another. 


The doctrine of this case was followed in California in 
an action brought upon a note very similar in form, 
payable on its face to the plaintiff or any other agent. 


(Winters vs. Rush, 34 Cal. 136). 


Where an express contract has been made with an 
agent by a third person the agent may maintain an ac- 
tion upon it though he may be known to act as agent; 
and through his principal may or may not be entitled 


to a like action on the same contract. 
Story on Agency, sec. 395 and cases cited. 
Poor vs. Guildford, 10 N. Y. 273. 


6 


SETH BULLOCK ET AL. Vs. JOHN L. FARWELL. 17 
; 
This doctrine has not been changed by the codes. 

Considerant vs. Brisbane, supra. 

Stoll et al. vs. Sheldon, 13 NelZ, 207. 

Farwell vs. Tyler, 5 Lowa, 536. 

Fear vs. Jones, 6 Lowa, 169. 

Poorman vs. Mills & Co, 35 Cal, 121. 

Hooper vs. C. & N. W. Ry. Oa., 27 Wis., 91. 

Allen vs. Kennedy, 49 Wis., 589. 

Waterman vs. C., M. & St. P. Ry. Co., 61 Wis., 464. 
‘ 


, 

Dunton, the payee in tite notes sued on here, ap- 
pears upon the face of the ote to have been agent for 
a disclosed principal, yet he was fully qualified to sue 
under the cases cited, and the rule laid down in Con- 
siderant vs. Brisbane. If he may, why not his assign- 
ee, alleged by the answer t{) be an agent of the same 
principal? 

“If the holder of a promassory note is legally in its 
“possession, and is entitled’ to receive its payment, we 
“have repeatedly held that he is the proper plaintiff in 
“its prosecution, and this without reference to who may 
“ultimately be entitled to the participation in its pro- 
“ceeds.” Justice Hunt, in Williams vs. Brown, 2 Keyes 
480. 


‘ 

A plaintiff is the real ‘party in interest under the 
Code, if he has a valid transfer as against the assignor, 
and holds the legal title to the demand. The defen- 
dant has no legal interest to inquire further. A pay- 
ment to, or recovery by ;an assignee occupying this 
position, is a protection to the defendant against any 
claim that can be made By the assignor. 

Sheridan vs. Mayor, 68 N.- Y., 30. 
Cottle vs. Cole, 20 lowa, 481. 

An assignee of negotiable paper is the real party in 
interest and entitled to bying the action though bound 
to account for the whole or a_ portion of the proceeds, 
to others. Whatever »may be the relation of the 
plaintiff to the assignor Can make no diflerence to the 


defendants. They can only raise the objection of a 


te eee ee Se el 
; 
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defect of parties to the action, when they couple with 
it a substantial defense as against the alleged real party 
or show that the alleged real party has such a legal in- 
terest in the note, that a recovery by the plaintiff would 
not preclude it from being enforced, and they be there- 
by subjected to the risk of another action tor the same 
subject matter. 

Castner vs. Austin, 2 Minn., 32. (44). 

Bank of New Haven vs. Perkfns. 20 N. Y. 554 

Cummings vs. Morris, 25 N. Y.. 25. 

Eaton vs. Alger, 47 N. Y., 345. 

Allen vs. Brown, 44 N. Y.. 2 

Brown vs. Penfield. 36 N. Y. 43 

Gushee vs. Leavitt. 5 Cal.. 160. 

Holden vs. Kirby, -1 Wis., 150 ; 

Brumback vs. Oldham, ! Idaho, 70. 
McPherson vs. Weston, 64 Cal., 275. 


“Ju 


In Missouri under Code provisions like those of Da- 
kota, it is held that an assignee of negotiable paper 
to whom the assignment has been made for the pur- 
pose of collection only, and who has no interest in the 
proceeds whatever, except to account for them when 
collected, is nevertheless authorized to bring the action 
on such paper in his own name. 

Webb vs. Morgan, '4 Mo., 428 


Beattie vs. Lett, 28 Mo., 596. 
Simmons vs. Belt, 35 Mo., 461. 


See also the same rule laid down in New York. 
Mreeman vs. Falconer, 44 N. Y. Sup. Ct., 132. 

A very late declaration of the Court of Appeals of 
New York, on this subject will be found in the case of 
Hayes vs. Hathorn, et al., in 74 New York, at page 
490: “It is ordinarily no defense to the party sued up- 
“on commercial paper to show that the transfer under 
“which the plaintiff holds it is without consideration or 
“subject to equities between him and his assignor, or 
“colorable and merely for the purpose of collection, or 
“to secure the debt contracted by an agent without suf- 
“ficient authority. It is sufficient to make the plaintiff 


“the real party in interest if he have the legal title either 


r+ 


re 
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‘ 
“by written transfer or delivery, whatever may be the 
“equities between him and his assignor, but to be en- 
“titled to sue he must now have the right of possession 
‘and ordinarily be the legal owner. Such ownership 
“may be as eqitable trustee; it may have been acquired 
“without adequate consideration, but must be sufficient 
“to protect the defendant upon a recovery againt him 
“from a subsequent action by the assignor.” 


Construing the answérs in the case at bar in the 
light of tte foregoing decisions, noting the express ad- 
mission that plaintiff has an interest as employe and 
agent of the alleged real party for collection of 
these notes, the further admission by the negative 
pregnant that plaintifl is the indorsee of the notes, the 
trivolous character of the alleged counter-claim—and 
the conclusion must inevitably follow, that the plaintiff 
was a proper party to bring this action, and is entitled 
to recover therein. Tht demurrer is well taken, and 
the judgment of the Supreme Court of Dakota should 
be affirmed. 

Respectfully submitted, 
VAN CisE & WILSON, 
J. W. Smrru. 
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IN THE SUPREME CDURT OF THE DISTRICT OF COLUMBIA. 
THE UNITED STATES. ex REL. 
‘WILLIAM W. WARDEN. 
YS. , . No. 24811. <Atlar. 


WILLIAM E. CHANYPLER, 
SECRETARY OF THE NAVY. 
; } 
+ 
To the Honorable the Justices of the Supreme Court of the 
Destrict of Columbia ¢ 


>_> -—- --- 


The petition of William W. Warden respectfully repre- 


sents: > 


| 
1. That your petit?oner is a citizen of Washington, in the 
District of Columbia 4a member of the bar of the Supreme 
Court of the United States; also a member of the bar of the 


Supreme Court of the District of Columbia. 
6 
2. The defendant, Non. William E. Chandler, is the Secre- 


tary of the Navy. . 


3. That on the thind day of March, eighteen hundred and 
eighty-one, Congress rassed an act, which was approved by the 
President on the same‘day, appropriating the sum of two hun- 
dred thousand dollars * to enable the Secretary of the Navy to 
establish at the Isthmys of Panama naval stations and depots 
of coal for the supply of steamships-of-war,” which sum of 
money is to be “ available for expenditure as soon as suitable 
arrangements can be made to the proposed end.” 

4. The said act of Congress has continued and is now in 


full force and effect. 


Soe ss 


eevee. 
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5. Your petitioner shows that said law was the direct out- 
growth of and is part of the continuous system of laws and 
proceedings of Congress and concurrent ofticial acts of the 
Executive, Departments—hereinafter set forth—having for 
their object the maintenance of an international policy for the 
United States at the American Isthmus; the promotion and 
protection of our commercial marine ; the supply of our steam- 
ships-of-war, and the efticiency of our Navy looking to the 
“common defence ;” and “for avoiding as well as repelling 
dangers that may threaten us in the future.” 


6. The official documentary evidence on file in the Exective 
Departments and the proceedings of Congress show that, in the 
years 1858 and 1859, the President (then Mr. Buchanan), the 
Secretary of State (then Mr. Cass), and the Secretary of the 
Navy (then Mr. Toucey), in furtherance of the above-recited 
interests, had under consideration the establishment of naval 
stations and coaling depots for the United States at suitable 
points upon the American Isthmus. 


7. The like evidence shows that the immediate, direct origin 
of said consideration and consultations on this subject, grew out 
of discussions in Congress and contemporaneous diplomatic 
controversies soon after the ratification of the Clayton-Bulwer 
Treaty in 1850, and especially in the years 1852, ’3, °4, 5, ’6, 
7,8, and ’9, relative to the Monroe Doctrine and our then 
threatening relations with Great Britain, in connection with 
the Clayton-Bulwer treaty ; and that 


8. The wise policy, vital importance, and imperative neces- 
sity of establishing naval and coaling stations upon the Ameri. 
can Isthmus were then admitted by our statesmen, irrespective 
of political parties, earnestly urged by the leading Senators 
and Representatives in Congress, and recommended by the sev- 
eral administrations during the years above named. That 


9. Early in 1859, in response to that sentiment and demand, 
whilst our Government was thus considering the matter of lo- 


cating and establishing naval stations upon the American [sth- 
mus, the envoy extraordinary and minister plenipotentiary 
from New Granadag(now United States of Colombia,) Pepro 
A. Herran, directed President Buchanan’s attention to the 
Chiriqui Lagoon ang Golfo Dulce, (a part of New Granada or 
Colombia,) their een harbors, and the lands, conces- 
sions, and privilegesstherein situate, the property of the Chiri- 
qui Improvement Company, a corporation (eomposed of citi- 
zens of the United States) created by act of the Legislature of 
the State of Pennsy!vania, in 1854, and supplemental acts of 
1855. And the said company was afterwards incorporated by 
the Congress of New Granada. 


7 

10. After a thorough examination of the subject, in consul- 
tation with our Secretary of State, the Secretary of the Navy, 
and the minister frofm New Granada or Colombia afvremen- 
tioned, in connection with the representatives of the Chiriqui 

. ‘ . ‘ . . 

[Improvement Company, President Buchanan directed the See- 
retary of the Navy to take suitable action to secure to the 
United States the fights to the use of the Chiriqui harbors, 
lands, and other privileges for naval and coaling stations. 

ryy ) | 

Phe Attorney-General (then Hon. Jeremiah 8. Black) 
Me = examined the aforesaid Company’s title to the afore- 
named lands, ete., aid made favorable report thereon, the See- 
retary of the Navy, pn the 21st day of May, 1859, entered into 
a written agreement with the Chiriqui Improvement Company, 
subject to ratification by Congress, for the purpose of securing 
to the United Stateg— 

‘The right to use as harbors the waters of the lagoons, bays, or gulfs shel- 
tered or partially surrounded by the lands of the’said Chiriqui Improvement 
Company on the Atlant® and Pacific sides of the isthmus; a grant of five 
thousand acres of land ok each side of the isthmus for depots and stations for 
naval purposes, to be selRcte d at the Lagoon of Chiriqui on one side and the 
harbor of Gilfito on the, other ; a right of way or transit over the roadway 
through the province of ({Chiriqui from ocean to ocean; the right to use for 
naval purposes the coal in the mines of the said company and other privileges 
named in the instrument)” 
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12. This agreement was recommended and approved by the 
Government of the United States of Colombia. 


13. For these rights, ete., the Government of the United 
States agreed to pay the aforesaid Chiriqui Improvement Com- 
pany three hundred thousand dollars. 


14. The Secretary of the Navy transmitted the said contract 
to Congress for approval and appropriation. The House Com- 
mittee on Naval Affairs thereon reported a bill (accompanied 
by an elaborate favorable report) to carry out the said contract ; 
the measure, the titles to the property, character of harbors, 
etc., were thoroughly discussed in both Houses of Congress, 
[supported by Senators Fessenden, Seward, Green, Crittenden, 
Mallory, and other leading statesmen then in Congress irre- 
spective of political parties,] resulting in a preliminary appro- 
priation of ten thousand dollars— 


‘To enable the President to send some competent person or persons to the 
Isthmus of Chiriqui, whose duty it shall be to examine into and report upon 
the quality and probable qaantity of coal to be found there upon the lands of 
the Chiriqui Improvement Company; upon the character of the harbors of 
Chiriqui Lagoon and Golfito; upon the practicability of building a railroad 
across said isthmus, so as to connect said harbors; and generally upon the 
value of the privileges contracted for in”— 


the aforesaid contract of May 21, 1859. 


15. The President accordingly appointed a Commission com - 
posed of officers of the army and the navy, (hydrographers, 
topographical engineers, and geoloyists,) who sailed for Chiri. 
qui in the United States ship “ Brooklyn,” Captain (afterwards 
Admiral) Farragut commanding. The said Commission was 
absent more than three months, returning November 28, 1860, 
and submitting their report to the Secretary of the Navy. 


1° This report made a much better showing of the value 
of the harbors, lands, ete., of the Chiriqui Improvement Com- 
pany than had ever before been presented. It was sent to 
Congress by President Buchanan on the 22d January, 1861 
=) . / ’ 
being Ex. Doc. 41, of the last session of the 36th Congress. 
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17. This being the “ short session,” of but six weeks further 
duration, considere® in connection with the disturbed condi- 
‘tion of the country bn account of the impending civil war, the 
Chiriqui matter wag not urged by anybody, and went over as 
unfinished business,gremaining in abeyance for about one year. 


18. On the 17th day of July, 1862, Congress passed an act 
appropriating mongy and authorizing the President to make 
provision for the tgansportation, colonization, and settlement, 
in some tropical qbuntry beyond the limits of the United 
States, of such persons of the African race made free by the 
provisions of that aut, as might be willing to emigrate. 


19. Upon recurrénce to the said incomplete contract for 
naval stations, on examination of the report of the last afore- 
said Commission of “ competent persons,” and upon the recom- 
mendation of the Envoy Extraordinary and Minister Plenipo- 
tentiary of Colombia, President Lincoln selected the aforesaid 
Chiriqui property as the most suitable for the said colonization 
purposes. : 

‘ 

20. By directionsof the Secretary of the Treasury (then 
Mr. Chase)—upon request of the President—the Solicitor of 
the Treasury (then Kdward Jordan) made a thorough and crit- 
ical investigation as to the aforesaid harbors, lands, ete., and 
the title of said Chiriqui Improvement Company to the said 


lands, ete. 
® 


21. The Solicitog of the Treasury reported in detail, certi- 
fying that the title pf said Chiriqui Improvement Company to 
said property was perfect; that the harbors are unsurpassed 
and probably incomparable for all maritime purposes ; the cli- 
mate healthy; ampfle coal beds, fertile soil (giving alike the 
products of the terpperate and tropical countries); timber of 
great value, ete., a » 


22. Thereupon, President Lincoln, through the Secretary of 
the Interior, on the.12th day of September, 1862, entered into 
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a contract with the Chiriqui Improvement Company for pur- 
chase of part of its lands in Chiriqnui upon which to settle and 
colonize the freedmen. Preparations accordingly were made 
therefor, and were progressing, when— 


23. Soon thereafter, a new policy relative to “persons of 
the African race ” was decided upon. The freedmen were not 
colonized, as contemplated by the United States Government, 
but were enlisted as soldiers in the civil war, and thus the see- 
ond contract with the Chiriqui Lnprovement Company stands 
unexecuted on the part of the United States Government. 


24. The aforesaid contract of May 21, 1859, made during 
the Buchanan Administration, and the later agreement of Sep- 
tember 12, 1862, made during the Lincoln Administration, re- 
mained in abeyance, on account of the unsettied condition of 
public affairs, until an early period during the Grant Adminis- 
tration, when your petitioner, as attorney and counsellor for 
the said Chiriqui Improvement Company, e¢ a/., brought the 
subject before President Grant for consideration and settle- 
ment. 


25. Upon the written statement of your petitioner, the afore- 
said contracts were, by order of President Grant, referred pro 
forma to the Attorney-General for examination and advice, 
and especially with reference to the proposed naval stations 
and coaling depots at the Chiriqui Isthmus. ‘The papers in 
the case did not reach the Attorney General, having been mis- 
laid in the Navy Department, and were not found until a few 
days before the close of President Grant’s Administration. 
The whole matter, therefore, passed over, as pending unfinished 
Executive business, to the Administration of President Hayes. 


26. At an early period during the last aforesaid adminis- 
tration, the whole subject was taken under consideration by 
President Hayes, upon the written petition of your relator ; 
and, meanwhile : 
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27. On the 23d day of January, 1880, the House Select 
Committee on Inter-Pceanic Ship Canal unanimously passed a 
resolution that “ theginterests of the United States would be 
promoted by the speedy acquisition of the Gulf of Dulce and 
Golfito on the Pacifi¢ coast, and of the Bay of Boca del Toro, 
Lake Chiriqui, on the coast of the Carribean Sea,” to “ be 
used for naval and cgaling stations ;” and that “it is the duty 
of the Government to take immediate action in the direction 
of obtaining title thdreto, if on investigation it shall be found 
that the title is not‘ now vested in the United States.” In 
accordance with another and simultaneous resolution of that 
Committee, a copy o¢ these resolutions was, by the Chairman 
of that Cormmittee,gn person, presented to the Secretary of 
the Navy; and that piticer, in response to said resolutions and 
upon agreement witk your petitioner, on the same day (23d 
January, 1880,) disp:.tched vessels to those points severally — 
the United States sfeamer “ Adams” to the Gulf of Dulce; 
the United States steamer “ Kearsarge ” to Lake Chiriqui. 

28. The “ Adams,f some days thereafter, took possession of 
harbors and lands Gf the Chiriqui Improvement Company 
aforedescribed, and »stablished a coaling station in Golfito ; 
the “ Kearsarge ” dig the same in Lake Chiriqui. 

The United States Government has continued in possession 
ever since, in accordance with the aforesaid agreement between 
the Secretary of the Navy and your petitioner as the attorney 
and counselor for the owners of the Chiriqui property. 


29. Soon thereafter, on the 12th dav of May, 1880, the 
House Committee orf Naval Affairs reported a joint resolution, 
accompanied by a report, “authorizing and instructing the 
Secretary of the Navy to take the necessary steps to secure 
adequate naval statins and harbors for the use of the naval 
forces of the Uniteg States at proper points on the Atlantic 
and Pacific coasts of Central America and of the American 
Isthmus.” [The Committee on Naval Affairs acted in this 
matter in harmony with the members of the Committee on 
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Inter-Oceanic Ship Canal, and were at that time advised 
officially that the aforementioned steps of the Secretary of the 
Navy had been taken. |] 


7 


30. A few days thereafter, viz., on the 16th day of June, 
1880, the Senate Committee on Naval Affairs, [its members 
also being officially advised, as last above set forth,] reported 
unanimously a joint resolution of the same tenor and effect as 
that of the House last mentioned above. 


31. In the subsequent annual report of the Secretary of the 
Navy (November 30, 1880,) that officer, remarking upon the 
necessity for naval and coaling stations, says: 

‘*T have therefore caused steps to be taken for the establishment of a coal- 
ing station on each side of the isthmus, at points eminently suitable, both as 
it regards naval uses and the commerce of that region. ‘The one on the east 
side is located at Chiriqui Lagoon, in the Caribbean Sea, and in the imme- 
diate vicinity of veins of coal already opened; and that on the west at the 
Bay of Golfito, a part of Golfo Dulce, on the Pacific. The distance between 
them is less than one hundred miles. The only safe and sufficiently commo- 
dious harbors on the isthmus are at these points, and although the Department 
did not, before making the deposits of coal, acquire title to the lands occupied, 
yet it assured itself that no difficulty would be likely to arise on that score.” 


32. The President, in his annual message to Congress, De- 
cember 6, 1880, confirmed the foregoing statement of the 
Secretary of the Navy. 


33. President Hayes and the Secretary of the Navy, (then 
Hon. Nathan Goff, jr.,) examined the matter in detail, in all 
its aspects, and thereupon an agreement was made between 
those officers, on behalf of the United States on the one part, 
and your petitioner, as attorney afvresaid, on behalf of the 
said owners of the Chiriqui property, on the other part, whereby 
(besides other considerations) the sum of two hundred thousand 
dollars was to be paid to said owners for the aforesaid lands 
and other privileges for naval stations and coaling depots, a 
part of which property the Government (as hereinbefore re- 
lated) had already taken possession of—provided Congress 
should make the necessary appropriation therefor. 
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34. Accordingly, en thereafter, on the 2d of Feb- 
ruary, 1881, in order? to consummate said agreement and to 
complete the establishment of the said naval stations and coal- 
ing depots, the Presidtnt sent his special message to the House 
of Representatives, recommending said appropriation, and trans- 
mitting a letter from the Secretary of the Navy, describing the 
aforesaid Chiriqui property already in possession of the Gov- 
ernment, and stating (‘that in order to proceed further in the 
steps taken towards tle establishment of the aforesaid naval 
stations, an approprihtion of the sum of $200,000 is now 
required.” 

35. The aforenamed special message and accompanying let- 
ter were, by the Speaker of the House, immediately referred 
to the Committee on Naval Affairs, and thereupon (on the fol- 
lowing day) the committee unanimously approved “ the recom- 
mendation of the Prdsident and the Secretary of the Navy” 
as above set forth, ard instantly and formally referred it to 
the Committee on Appropriations, with the request in writing 
that they “ take immejliate favorable action thereon.” 


36. The same Committee on Naval Affairs, a few days 
thereafter (February 26, 1881), whilst the Sundry Civil Ap- 
propriation Bill was yuder consideration in the House, pro- 
posed, as an amendment to that bill, the clause which became 
a law, as hereinbefore mentioned, appropriating $200,000 for 
naval stations on the [sthmus of Panama. 


37. This appropriating clause was thoroughly discussed in 
the House during patts of two days. At the outset of that 
discussion the followirg inquiry [by Mr. Blount] was made of 
the Naval Committee; “J ask, in view of getting at what is 
authorized by this pivposition, is there not a purpose here to 
buy lands on the [sth Kos of Panama?” To that inquiry the 
member [Mr. Goode] of the Naval Committee, having charge 
of the amendment, arf wered: “ The purpose is to do identi- 
cally what the President of the United States and the Secretary 
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of the Navy have recommended” in the special message and 


letter above quoted. 


38. The Congressional Fecord shows the latter above-related 
facts ; and, further, that throughout this debate Chiriqui Lagoon 
and Golfo Dulce were always and solely in the minds of the 
members of the House. Those stations were repeatedly and 
specifically named, and no other whatever was referred to. 


39. The Senate passed the clause (as introduced and adopted 
in the House) without any discussion. The President approved 
the act on the third day of March, 1881. 


40. The term of oftice of Mr. Hayes, as President, and of 
Mr. Goff, as Secretary of the Navy, expired on the next day 
after the said act of appropriation became a law, and they 
were succeeded in office, severally, by Mr. Gartield, as Presi- 
dent, and Mr. Hunt, as Secretary of the Navy. Therefore, 
the Executive officers who recommended the appropriation as 
aforesaid, were deprived of authority and opportunity to con- 
suumate and perfect the payment of the $200,000, appro- 
priated to be paid to the owners of the aforesaid harbors, ete., 
and to receive from the latter the requisite transfer of title 
papers, in accordance with the aforementioned agreements and 
understandtng had between President Hayes and Secretary of 
the Navy Goff, on the part of the Government, and your 
petitioner, as attorney for the owners of said property, on the 
other part. 


41. Within a week after Mr. Hunt became Secretary of the 
Navy, your petitioner, verbally and in writing, brought this 
subject-matter to the attention of that ofticer. At the frequent 
urgent solicitation of your petitioner for aspeedy examination 
and settlement of the matter, in pursuance of the law and the 
agreement hereinbefore mentioned, the said Hunt had the sub- 
ject informally but reluctantly and only cursorily under consid- 
eration, from time to time for several months. During this 
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period, the said See tary (although earnestly urged ‘thereto 
by your petitioner) at, no time seriously took up the material 
official papers and documents in hand; he made no critical ex- 
amination of the history of the case, either of the earlier or 
later occurrences ; he@id not critically examine the details of 
proceedings in Congrgss relative to the said $200,000 appro- 
priation; although requested by your relator so to do, said 
Secretary Hunt refuséd to examine the title or refer the same 
to the Attorney General, or take any of the appropriate legal 
and necessary steps looking to the performance of his duty as 
required by his official obligation and especially as required 
by the said act of March 3, 1881. 


42. Thesaid Senetns (at all times recognizing your petitioner 
as the sole attorney of record for the owners of said Chiriqui 
property), neverthelegs, meanwhile, listened to noted black- 
mailers, voluntary intermeddlers, and hearsay statements from 
disreputable and irresponsible persons, who, from malicious 
motives and actuated wy sordid purposes, sought to prevent the 
payment of the said appropriation money to the owners of the 
said Chiriqui property. The said Secretary, while thus giving 
audience to the said blackmailers, e¢ a/., afid giving credence 
to their illegal and anbmalous communications, concealed from 
your petitioner the fact that such irregular hearings had taken 
place, as well as the fpature of the communications made to 
said Secretary. 6 


43. And your petitioner avers that, while the regular official 
documents—Executive and Congressional—at that moment on 
the Secretary’s table &ind on file in the oftice of the Secretary 
of the Navy contradig¢ted and disproved the allegations of the 
blackmailers, e¢ a/., nevertheless the said Secretary refused to 
seriously examine and consider said reguiar official documents ; 
adopted the anomaloys statements aforesaid, and, based upon 
that illegal showing, fogether with his (said Hunt’s) confused 
ideas and ignorance of the actual legal case, made the follow- 
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ing remarks thereon, in his annual report of November 28, 
1881, viz :-— 
‘‘ COALING STATIONS ON THE ISTHMUS OF PANAMA, 

‘*In the act of Congress making appropriations for sundry civil expenses 
of the Government for the fiscal year ending June 30, 1882, and approved 
March 3, 1881, the sum of $200,000 was appropriated ‘to enable the Secre- 
tary of the Navy to establish at the Isthmus of Panama naval stations and 
depots for coal, for the supply of steamships of war, to be available for ex- 
penditure as soon as suitable arrangements can be made to the proposed 
end.’ 

‘* Constantly, since the passage of this act, the department has been im- 
portuned to expend the sum here appropriated in acquiring title to certain 
rights upon the isthmus, claimed to belong to Ambrose W. Thompson, as the 
representative of a corporation styling itself the Chiriqui Lmprovement Com- 
pany. The appropriation seems to have been granted in pursuance of the 
recommendation of the Hon. N. Goff, Jr., Secretary of the Navy, in a report 
made by him to President’ Hayes, under date of January 19,1881. This re- 
port was submitted by President Hayes, in a message to the House of Repre- 
sentatives, dated February 2, 1881. It is evident that the report of the Sec- 
retary of the Navy and the message of the President contemplated the estab- 
lishment of the naval stations an.s depots claimed to belong to the Chiriqui 
Improvement Company, and Ambrose W. Thompson. Indeed, the Hon. R. 
W. Thompson, Secretary of the Navy, in his report under date November 30, 
1880, states that he had ‘caused coal to be deposited in small quantities on 
these lands for use by our vessels whenever it may be needed.’ This step 
was taken with a view to acquiring title to these lands by our Government. 
The appropriation, however, seems to have carefully avoided all mention of 
the selection of these lands, or of any other specific lands for the contem- 
plated coal stations. Under the general instructions of this authorization I 
have been unable to satisfy myself that the interests of the government will 
be advanced by the payment of this sum, or any portion of it, for ‘he grant 
represented by Mr. Thompson. From reports made to the department from 
reliable sources, since the passage of the appropriation and before, Iam not 
satisfied that the lands and harbors known as the Chiriqui grant are the best 
adapted for coal stations. Several parties claim to be owners of the grant 
which Mr. Thompsun asserts belongs entirely to him and his company. It is 
also urged that the title of Mr. Thompson and the company is not valid ; 
that it rested originally upon a grant conferred by the United States of Co- 
lombia under certain conditions, which have not been complied with by the 
grantees ; that such coaling stations would result in a useless expenditure of 
money, involving large expense to the Government in the maintenance of the 
stations, and probably resulting in their abandonment as being in an expen- 
sive, isolated, inconvenient, and unhealthy position. The sovereignty over 


these lands has undergone changes since the date of the original contract ; 
and it is by no means certain that the obligations said to be conferred under 
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that contract will be ratified’and held valid by the government now in power 
there. It is further reported that land in this lagoon is almost valueless, and 
that any one settling there and cultivating it acquires title by mere posses- 
sion. For these and other” reasons, I have declined to treat for the lands 
offere . by Mr. Ambrose W. Thompson and the corporation in whose name he 


acts.’ 


44. Your petitioner avers that he was taken by surprise upon 
reading the foregoing femarks in the published annual report 
of said Secretary, who had never intimatec to your petitioner 
the allegations, conclusions, and purposes of said Hunt, therein 
set forth; but, on the goutrary, said Secretary Hunt had indi- 
cated to your petitioneg that he (said Secretary) generally, if 
not wholly, agreed with your petitioner’s statements, claims, 
views, and constructions of law in the premises ; and, in order 
to conclude the work, the said Secretary had made several ap- 
pointments with your petitioner to hear his (petitioner's) final 
suggestions in the matter. These appointments, however, were 
evaded, upon various frivolous grounds by said Hunt, who, in 
excuse for failure to give the subject the sincere, thorough ex- 
ainination required, among other reasons expressed himself as 
so overwhelmed with sgrrow, anxiety, and perplexity in conse- 
quence of the assassination of President Garfield that he did 
not feel able to give to’the Chirigui matter the consideration 
lis importance demanded. 
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45. Immediately after hearing of and reading in the news- 
papers of the day the alvove quoted portion of Secretary Hunt’s 
report, your petitioner, is the files in the Navy Department 
show, wrote and delivered to said Hunt a communication ex- 
pressing surprise, as related in the foregoing paragraph. And, 
at the same time, ycur-petitioner tiled with said Secretary of 
the Navy a motion for’a re-hearing and examination of the 
‘ase nOvO, alleging, as reasons for such motion, various 
points, but especially that the Secretary had not examined and 
considered the regular, legal, pertinent documents on file; and 
that the said Secretary had not informed your petitioner of the 
alleged facts and ms itgers—the “other reasons” for “ declin- 
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ing to treat”—nor given petitioner opportunity for replying 
thereto. 


46. Secretary Hunt, in reply, expressed regret that he had 
not submitted te your petitioner the anomalous matter; for- 
mally noted in writing the filing of your petitioner’s said mo- 
tion; and, thereupon, ordered such re-hearing at his (Hunt's) 
“ earliest convenience.” Said Secretary, at the same moment, 
agreed to treat his previous actions in the case, whatever their 
character, as suspended until after your petitioner should be 
accorded the re-hearing aforesaid. In this condition the mat- 
ter stood, when— 


47. On the 21st day of December, 1881, Hon. J. F. King 
introduced in the House of Representatives a resolution, which 
was passed by that body, requiring the Secretary of the Navy 
to transmit to the House “all reports, communications, maps, 
and other information in the Navy Department relating to cer- 
tain lands and harbors known as the Chiriqui Grant,” together 
with the “other reasons for declining the lands offered” by 
the owners of the Chiriqui property. 


48. More than a month thereafter, on the 26th day of Jan- 
uary, 1882, in response to the said resolution, the said Secre- 
tary transmitted to the House his letter and “ accompany doe- 
uments.” In that brief letter, the Secretary says the “ other 
reasons” for “declining the lands * * * will appear in 
part from these documents. Besides these, they were the re- 
sult of repeated oral conferences upon this subject with otticers 


of the Navy and others.” 


49. The said letter and accompanying documents were 
printed, and placed in the hands of the Committee on Naval 
Affairs, to whom the snbject had been referred for examina- 
tion and report. Examination by the Committee disclosed the 
fact that Secretary Hunt had withheld some of the most essen- 
tial documents, maps, &c., and that those he had transmitted 
to the House were not only in great part impertinent, but were 
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in such confusion that the Committee declined to begin the re- 
quired investigation. Secretary Hunt being by said Commit- 
tee informed of these, facts, made his second attempt to for- 
ward the papers to tke Honse, and again he failed to send 
essential documents, yt were on file in his oftice. He was 
invited by members of “said Committee to make known to them 
the “ other reasons” for “ declining to treat ;” the substance of 
the alleged “ repeated; oral conferences upon this subject ;” 
and the names of the persons—* officers of the Navy and 
others ”°—whose secret tommunications said Hunt had adopted 
as against the opinions of the law officers and other legal 
papers, Congressional ¢and Executive documents, reports of 
the United States Commission, &e., on file in the Navy 
Department. Secretiry Hunt did not comply with the 
said request; and thereupon, at the earnest solicitation of 
your petitioner [whoy in his aforesaid capacity of counsel, 
had been frequently in attendance urging and aiding investi- 
gation], the said Naval Committee officially, in ‘vriting, in- 
vited Secretary Chandler (who, in the meantime, had succeeded 
to the office of Secretary of the Navy) to examine the subject 
and inform said Committee “ what further legislation is, in” 
the opinion of said Secretary, “necessary upon the matter,” 
and, further, that if in?his “ opinion public necessity does not 
require coaling stations upon the Isthmus or at this point 
(Chiriqui], it might bé& proper for this Committee to report a 
repeal of the law making appropriation for that purpose, but 
no action can be properly taken by us until further informed in 
the matter.” Upon cAnsideration of said communication, See- 
retary Chandler decided to take no part in the proceedings be- 
fore the Committee. Aiud thereupon, after the matter had been 
nearly six months thug pending, the said Committee made final 
investigation of the cake upon the papers before them, and, on 
the 3ist day of July, 1882, submitted to the House of Repre- 
sentatives the following report, which was adopted : 

‘*In obedience to a resolgtion of the House, adopted on the motion of Mr. 
King, of Louisiana, the papers and correspondence in relation to the pur- 
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chase of the Chiriqui coaling stations were transmitted to the Hotise by the 
Secretary of the Navy, and have been printed. ‘The committee, upon an ex- 
amination of the subject, do not discover any reason why the power now 
vested by law in the Secretary of the Navy over the subject of the purchase 
of coaling stations on the Isthmus should be withdrawn. He is not likely to 
purchase them unless they are required by sound public policy, nor until a 
perfect title can be secured. 

‘‘In view of the possible future importance of the Isthmus in its relation 
to commerce, it may become of the utmost importance that coaling or naval 
stations should be secured by the United States. We think the discretion 
over the subject now vested in the Executive Department should not be taken 
away, and desire to be discharged from the further consideration of the sub- 
ject, and recommend that said resolution do lie upon the table.” 


50. Your petitioner, upon investigation, avers that said Sec- 
retary Hunt had no legal reports from “ reliable sources, since 
the passage of the appropriation and before,” to warrant him 
in forming his expressed opinions in the premises; “ several 
parties ” did not “ claim to be owners,” and there was no legal 
evidence in the Navy Department that the title of the said 
Chiriqui Improvement Company, et a/., had been impaired, nor 
in anywise affected since it was pronounced valid in said own- 
ers by Attorney General Black, Solicitor of the Treasury Jor- 
dan, and the aforenamed officers of the Government of the 
United States of Colombia. Nor had the latter Government 
indicated a purpose to annul its original consent to the afore- 
said contracts; but, on the contrary, said Government had ex- 
pressly approved the recent act of taking possession of the 
aforesaid sites for coal depots. 


51. During the progress of the last aforesaid investigation 
by said Committee on Naval Affairs, and especially after the 
last above-quoted report was adopted in the House of Repre- 
sentatives, your petitioner urged consideration of this subject 
by the present Secretary of the Navy, Hon. William E. Chand- 
ler, to the end that the title to the said Chiriqui property 
should be examined pro forma (notwithstanding the said sev- 
eral previous authoritative examinations), and that the money 
appropriated as hereinbefore described, be paid, in accordance 
with the aforesaid agreements between the Executive Depart- 
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ments and your petitioner, and in accordance with the law of 
Mareh 3, 1881. : 


an 


52. Within the eightecn months last past, your petitioner 
made several arguments to the Secretary of the Navy, in which - 
all the foregoing histery, legal points, statutes, etc., ete., in de- 
tail, were submitted. - The said Secretary of the Navy, whilst 
accepting the argumeft of your petitioner that the said appro- 
priation act of March 3, 1881, clearly intended the money to 
be expended for the Chiriqui naval stations and depots of coal 
aforesaid ; and whilst. the Secretary admitted that the acts of 
his predecessor (Hunt) have no legal binding force upon him 
(Chandler), and that the matter remained, substantially, as it 
stood at the date of the conclusion of the terms of office of 
Hon. R. W. Thompsg¢n and Hon. Nathan Goff, jr., neverthe- 
less the said Secretgry, Hon. William E. Chandler, now de- 
clines to take the othér steps required by law to make perfect 
the possession obtainéd by the United States of the aforesaid 
Chiriqui property as ‘aforesaid. 
( 

58. To your petitioner’s communication on that subject, 
Secretary Chandler, on the 25th day of June, 1883, made 
written reply, of whjch the following is a copy: 


: ‘* Navy DEPARTMENT, 
, ‘*Wasninoton, June 25, 1883. 
Sir: In reply to your letter of the 2°d inst., asking to be informed as to 
my decision relative to tke Act of March 3, 1881, appropriating $200,000 to 
enable the Secretary of the Navy to establish, at the Isthmus of Panama, 
naval stations and depots of coal, &c., I have to say that the decision is not 
to revise the determination of Secretary Hunt not to expend the appropria- 
tion, but to submit the wKole subject to Congress at its session in December. 
‘* Very respectfully, 

° “WM. E. CHANDLER, 

. “* Secretary of the Navy. 
‘*Wirw’m W. Warpen, Esq., 
“ Of Counsel for the N thiriqui Improvement Company et al., 

> ‘* Washington, D. C.” 


54. To your petitipner’s additional request that the matter be 
referred to the Attosney-General for examination and opinion, 
‘ 
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Secretary Chandler made written answer refusing to refer the 
case to the Attorney-General. 


55. Your petitioner has complied with everything necessary 
to constitute his right and the rights of the said Chiriqui Im- 
provement Company, and to entitle them to the relief for which 
he prays; and on the 28th day of November, 1882, he notified 
the Secretary of the Navy that the Chiriqui Improvement 
Company stands ready to perform any act necessary to make 
permanent and perfect the possession of lands and rights al- 
ready acquired by the United States in said Chiriqui property, 
and to perform any and all additional acts which the law, equity, 
and good conscience may demand. 


56. Your relator states, further, that he has, individually, a 
vested interest in the said Chiriqui property, and in the 
$200,000 appropriated and intended by Congress to be paid 
to the owners of said Chiriqui property. That the interests 
of said Chiriqui Company and your petitioner in the subject- 
matter herein are harmonious, and the obligations of your re- 
lator to the said Company, e¢ a/., require that he shall prosecute 
to final disposition the claims herein described, by such pro- 
ceedings as may be applicable in law and equity. 


57. Your petitioner further avers that one of the essential 
considerations entering into the aforesaid agreement between 
the President, the Secretary of the Navy, and your relator, 
and which in part induced your petitioner to agree to the 
small sum of $200,000 as compensation for said Chiriqui prop- 
erty, was the enhancement of the value of the adjacent addi- 
tional possessions of said Chiriqui Improvement Company in 
the province of Chiriqui, which would accrue by reason of the 
establishment of Naval Stations at the aforesaid points—Chiri- 
qui Lagoon and Golfo Dulce. And that, in this particular, 
if the United States Government shall fail to comply with its 
contract, the interests of said Company and your petitioner 
will be greatly damaged thereby. 


me. =~ -——_— —-}-— 


19 


eff «. 


58. Your petitioner avers that, without just cause, the final 
settlement of the,appropriation aforesaid has been delayed 
more than two years, whilst the law required an immediate 
speedy performance of the duties imposed upon the Secretary 
of the Navy, witout further reference to Congress as now 
proposed by that pfticer. The due administration of the law 
does not require hor perinit the said Secretary to await the 
action of Congress to see whether the aforesaid law might or 
might not be repehled. Such postponement would be ruinous 
to the interests offsaid owners and your petitioner, and would 
amount to positivé injustice to those who have acquired vested 
rights which Congress is powerless to deprive them of. 


59. Your petitiéner is without suitable redress by the ordinary 
legal methods, an*t has no adequate, effectnal, or equally etti- 
cient remedy excépt the interposition of this honorable court 
by the writ of 1jandamus, which your relator prays may be 
issued to the saidjSecretary of the Navy, commanding him to 
take immediate appropriate action in the premises ; to perform 
the duties requirdd by law in that behalf of the Secretary of 
the Navy ; especiplly to take such action as is demanded by 
by the said appropriation act of March 3,1881. And, finally, 
your petitioner prays that your honors will make such other 
order for relief ag law and justice may require and which may 
seem to your honorable court appropriate in the premises. 


Respectfully, 
WM. W. WARDEN. 


Disrricr oF CortmBia, 8s: 

Before me personally appeared Wm. W. Warden, the peti- 
tioner named ingthe foregoing petition, anc being by me first 
sworn in due of law, made oath and says, that he has 
read the said pet}tion, and that the matters and facts contained 
therein are true jo the best of his knowledge, information and 
belief, 

; WM. W. WARDEN. 


wae” 
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Sworn to before me, Oct. 10, 1883. | 
R. J. MEIGS, 
Clerk. 
by M. A. CLANCY, 
Asst Clerk. mo 


Endorsed on the back of this petition is the following : 
“94811. At Law. Doc. 29. U.S., ex rel. W. W. Warden, 
vs. The Sec’y of the Navy. Petition for Mandamus. Filed 
Oct. 10, 1883. R. J. Meigs, clerk.” 


SupPLEMENTAL Pertrrion oF RELATOR. 


UNITED STATES, ex Ret. 


WARDEN, | 


vs. } Law docket. No. 24811. 
CHANDLER, a 
SECRETARY OF THE Navy. 
a 


To the Honorable the Justices of the Supreme Court of the 
District of Columbia : 


Your relator finds your honors closely engaged in the trial 
of an important case, which cannot reasonably be interrupted, 
and which, apparently, will engage your attention for some 
days, thus preventing the relator from opportunity for imme- 
diate oral motion to the Court herein; therefore, your relator 
respectfully submits this written communication to say :— 

That, in view of the vital public interests involved in the .* 
matters set forth in the petition herein, coupled with the im- 
periled personal rights of the petitioner, the latter does not 
feel warranted in relying upon the mere partial presentation 
of this case, which took place before your honors on the 10th 
instant. 


8 

? 21 

4 , 

Previous to the'filing of the petition herein your relator,— 

from his reading of the printed rules of this honorable Court, 
together with otheywise-obtained information and from his own 

hegal practice here,—was led to believe that, 
in order to obtain & rule to show cause upon a petition for the. 
issuance of a writyof mandamus, this Court merely required a 
brief oral stateme ‘t from the counsel, possibly to a single Jus- 
tice, at Chambers, fas to the contents of the petition ; and that, 
if that statement presented what might be termed “ probable 
cause” for a heariyg upon the petition for the writ, thereupon 
the justice would, hs matter of course, issue the rule to show 


observation of the 


cause, returnable for hearing before the court in bane. 

Resting in this belief, your relator did not come to the court 
prepared for the fermal and somewhat extended hearing upon 
the application which (unexpectedly to your petitioner) oc- 
curred herein, on:the 10th instant, as aforementioned. So 
much your relator remarked to the Court at that hearing. 

Your relator’s experience and observation of the practice in 
judicial jurisdictions outside this District, as well as his infor- 
mation as to the pyocedure in this court, in cases of mandamus, 
assured your relathr therefore, that in the mode he was pro- 
ceeding he would the enabled to give notice, in the first in- 
stance, substantially, to the defendant, Hon. William E. Chan- 
dler, Secretary of fhe Navy, and before any formal hearing 
could take place, so that the Honorable Secretary could be 
present in person Or by counsel before your honors at any 
hearing. b 

But for this idef on the part of your relator, he would not 
have tiled the petition herein until he had himself given notice 
to the defendant of his purpose to make application for the 
writ of mandamus, upon a given day and hour thereof. 

And, if your honors will permit the suggestion, this last- 
described result is, substantially, but another mode of familiar 
legal practice to accomplish the same result and effect as is 
sought by a formal rule of the Court upon the defendant to 
show cause why tlie writ shall not issue. 

: 


' 
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Regarding it as a personal duty incumbent upon your peti- 
tioner to give such notice to the defendant, before a hearing 
could be had in this case—a duty due out of respect to a high 
publie officer, as well as an obligation in personal courtesy—I 
respectfully ask that such course be permitted. 

And—if such opportunity or procedure may not be had— 
especially does your relator pray that your honors, before de- 
ciding the application for the rule herein, will permit him to 
present to the Court essential matter—documentary and argu- 
mentative—which was always intended by your relator to fol- 
low the tiling of his petition, at the appropriate time there- 
after. 

This last-aforementioned matter is by vour relator deemed 
absolutely required in order that your honors shall be enabled 
to intelligently form correct judgment and do justice in the 
premises to all parties and interests—public and private—in- 
volved in this case. 

Your relator feels the more justified in asking this further 
or additional hearing, because of the announcement of this 
Court, at the presentation of this case, that certain cireum- 
stances had transpired which had induced your honors, there- 
after, to more critically and 7x ertenso examine applications 
for the writ of mandamus to public officers. 

Whilst your petitioner does not object to the adoption of 
that more critical procedure, but, on the contrary, regards such 
rule of practice as eminently fit, wise and just judicial action,— 
nevertheless, its immediate, unexpected application to your 
petitioner’s case amounts to the visitation of a punishment 
upon your relator for the possible laxity of court rules and the 
probable irregularities of gentlemen learned in the law who 
have heretofore prosecuted mandamus cases in this District. 

Respectfully, 
WM. W. WARDEN. 


Ocroper 12, 1883. 
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Endorsed on the foregoing is the following: “24811 Law. 
U.S., ex rel. Warden, vs. Sec’y Navy. Supplemental petition 
for relator. Filed Oct. 12,1883. R. J. Meigs, clerk.” 


OrpDER - Soe SuPPLEMENTAL PRTITION. 
Lae) ‘ 
\'ripay, October 12, 1883. 


Unrrep Srares, ex rel. ) 
W. W. by ARDEN, 
ae At Law. No. 24,811. 
Winiiam E. CHanu ier, 
Secretary of the Navy. J 
' 


Ordered, That the relator’s “ written communication ” this 
day addressed to th< Court be filed in the cause as part thereof ; 
and the same bein considered by the Court is overruled. 


JUDGMENT. 


@e<c=. «7 Gap 


IN THE SUPRE) r? COURT OF THE DISTRICT OF COLUMBIA. 
r In General Term. 


Wirttram W. WarpeEn 


US. \ 
WitiiaM E. Cuanbiee, 


Secretary of the Navy. 


Unrrep Srates, es: rel. } 
» | 


> October Term 1883. 


The matter of this application for a mandamus came on to be 
heard, and was by, the Court fully considered. 

It is therefore, bi. 15th day of October, 1883, by the Court 
adjudged+and ordéred that the said application is denied, and 
the petition is disthissed with costs. 

By the Court. ] 

D. K. CARTTER, 
Ch’ f Sust. 
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94 
Bitt or Exceptions. 


Tue Unrrep Srares, ex rel. 
W. W. WarpeEn, 
vs, ; No. 24.811. Law docket. 
Wittram E, Cuanpier, 
Secretary of the Navy. 


be it remembered that on the LOth day of October, 1883, 
the aforesaid relator filed his said petition in the clerk’s office 
of the Supreme Court of the District of Columbia; and, im- 
mediately thereafter, in pursuance of rule No. 19, of the rules 
of practice of said Court [Exhibit “A”], made application to 
Hon. David kK. Cartter, Chief Justice of the aforesaid Court, 
at Chambers, for a rule upon the said defendant, William E. 
Chandler, to show cause why the writ of mandamus prayed for 
in the relator’s petition should not be issued :— 

That Mr. Chief Justice Cartter declined to hear the petition 
aforesaid at Chambers, and referred the petitioner to the Jus- 
tices of said Court, in General Term :— 

That accordingly, on the same day, at the session of said 
General Term, the relator presented his aforesaid petition, 
and,— 

Thereupon, the said Chief Justice announced that complaints 
had been recently made by certain Executive officers of the 
Government, at Washington, to the Justices of that Court, in 
effect, that the said Justices had been too freely granting the 
writ of mandamus to the aforesaid Executive Otticers—thereby 
embarrassing and halting the progress of the official work in 
the Executive Departments of the Government ;—that, in con- 
sequence thereof, the .Justices of the said Supreme Court in 
General Term had determined thereafter to exercise a more 
critical and thorough examination than had been the practice 
in that court theretofore, in the preliminary proceedings upon 
applications for mandamus. 

The said Warden, relator, was thereupon directed by the 
said Court in General Term to proceed to read his petition 


ett 


¢ 
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filed herein as aforbsaid. Said relator thereupon informed the 
said Court that hethad not expected to be required, in the first 
instance, to presen) his case in detail or in full, and had not, 
therefore, broughtgwith him into Court the additional docu- 
ments, copies of l@ws, authoritative decisions of the Supreme 
Court of the United States, etc., which he relied upon and 
were intended for tiling and presentation to the Court along 
with his aforesaid petition. But he would, nevertheless, if the 
Court so directed, Proceed to read his said petition. 

The Court directed that the petition be read at once. 

The relator afqfesaid accordingly read his petition to the 
Court, and at its conclusion the Justices took the same under 
advisement. 

Thereafter, on the 12th day of October, 1883, while the 
matter was thus wader advisement, the said relator filed with 
the said justices of the said court in general term, his written 
petition for a further or additional nearing upon the said peti- 
tion for a rule to the Secretary of the Navy to show cause, as 
hereinbefore set farth. 

No further procgedings were had in the matter until the 15th 
day of October, 1883, when the said Justices, in General Term, 
without further og additional hearing from the said relator, 
rendered their dedeion dismissing the aforesaid petition and 
application. ’ 

The relator, thegeupon, at the same time, made his motion 
in open Court to sft aside the judgment last aforesaid, and for 
a rehearing of the said petition:—lIlst, upon the grounds set 
forth in the afor€said additional or supplemental petition 
herein filed on the 12th of October, 1883; and, 2d, because 
the aforesaid judgZnent was not in accordance with the law 
and the facts. 

The Court overruled said motions. 

And thereupon, 'et the same time, the said relator gave notice 
of appeal to the Sypreme Court of the United States: and also 
gave notice of exc@ptions to the decision, rulings, and proceed- 


ings of the Court verein. 


-— aap - 


26 
[Exurir “ A.”] 
GENERAL RULES. 
Special Remedial Writs. 


19. Motions or applications for special remedial writs, such 
as writs of guo warranto, mandamus, certiorari, supersedeas, 
&ec., shall be heard by the Circuit or Criminal Court, or before 
one of the Justices at Chambers, or in Special Term ; but not 
until a petition, verified by athdavit, and stating the grounds 
of the application, has been filed and docketed. But the Jus- 
tice to whom the application is made may order it to be heard 
in the General Term in the first instance. Motions to quash, 
set aside, or dissolve any of said writs, may be heard in the 


Same manner. 


Endorsed on the foregoing is the following: “24811 Law. 
J.S. ex rel. Wm. W. Warden vs. W. E. Chandler, Sec’y Navy. 
U.S 1. Wm. W. Ward W. E. Chandler, See’y Nav) 
sill of Exceptions. Filed Nov. 21,1883. R. J. Meigs.” 


Burtt or Exceptions RerrvseEp. 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
General Term. 


Tuurspay, November 22, 1883. 


Unrrep Srares, ex rel. } 
Wa. W. Warpen, 
v8. At Law, No. 24811. 


Wm. E. CHanpier, 
Secretary of the Navy. 


This cause coming on to be heard on the Bill of Exceptions 
tendered and filed herein by the Relator on the 21st Novem- 


ber, 1883, and being thereon considered, #-erdered+hat-said— 
Asi oof emretrttentin te atte dremeta te nettinert: r, ; : ; 3 J lee Pa » , a a "ig 
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Tonp For Werrr or Error. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, 


’ 
ehhe 22d day of November, 1885. 
( 


’ b 
Unrrep Srares, ex rel. ) 
WittrAM W.eWarpen | , | | 
a. : : 4 No. 24,51 1. Law Docket. In 
x ; 
y * d ( error. 
Witiram E. CHaNp.Ler, 
Secretary of Mhe Navy. 
® 


K now all men f these presents, that we, William W. Warden 
and Clifford War ten, of Washington City, District of Colum-- 
bia, are bonnd urmto the above-named William E. Chandler, 
Secretary of the te in the sum of two hundred dollars, to 
be paid to the saitl William E. Chandler, his executors or ad- 


ministrators. To* which payment well and truly to be made, 


we bind ourselves, and each of us, jointly and severally, and 
our and each of oyr heirs, executors, and administrators, firmly 
by these presents, Sealed with our seals, and dated this 22d 
day of November, 1883. 

Whereas the a§ove-named William W. Warden has prose- 
cuted his writ of Serror tu the Supreme Court of the United 
States to reverse he judgment rendered in the above suit by 
the said Supreme Wourt of the District of Columbia: | 

Now, thereforegthe condition of this obligation is, that if the 
above-named Willfam W. Warden shall prosecute his said writ 
of error to effect, ~nd answer all damages and costs if he shall 
fail to make good his plea, then this obligation shall be void ; 
otherwise, the sane shall be and remain in full force and virtue. 

WM. W. WARDEN, [ SEAL. | 
CLIFFORD WARDEN. [seat] 
e 
Sealed and delivefed in presence of— 
R. J. Meas, 
Glerk. 
6 
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Wrrr oF ERRor. 


Unirep Srares oF AMERICA, 8 ¢ 

The President of the United States to the Chief Justice and 
Justices of the Supreme Court of the District of Colum- im 
bia, greeting : 

Jecause, in the record and proceedings, as also in the rendi- 
tion of a judgment in a plea which is in the said court before 
you, between United States, ex ved. William W. Warden, and 
William E. Chandler, Secretary of the Navy, a manifest error 
hath happened, to the great damage of the said relator, as by 
his complaint appears; and it being fit that the error, if any 
hath happened, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf: Therefore 
you are hereby commanded, if judgment be therein given, 
under your seal, distinctly and openly, to send the record and 
proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second 
Monday of October next, in the sazid Supreme Court to be then 
and there held, that the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be 
done therein to correct that error, what of right and according 
to the law and custom of the United States should be done. 

Witness, the Honorable Morrison R. Waite, Chief Justice of 
the United States, this 22d day of November, in the year of 
our Lord 1883, and of the independence of the United States 
the one hundred and seventh. 


R. J. MEIGS, 


Clerk. 
———_ 
CIraTION. 
District or CoLumpia, to wit: 
To William E. Chandler, Secretary of the Navy: 

You are hereby cited and admonished tu be and appear at a 

Supreme Court of the United States to be holden at Washing- 
—— >_> 


f 
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ton on the second Monday of October next, pursuant to a writ 
of error filed in thd clerk’s office of the Supreme Court of the 
District of Columbia, wherein the United States, on the relation 
of William W. Warden, is plaintiff and you are defendant, to 
show cause, if any there be, why the judgment in the said writ 
of error mentioned’should not be corrected, so that.speedy jus- 
tice be done the parties in that behalf. 

Witness, David hh. Cartter, Chief Justice of the said Supreme 
Court of the District of Columbia. 

' R. J. MEIGS, 

. Clerk. 


i 


AUWIrHENTICATION OF Recorp. 


we. 


| Clerk’ s Certificate. 
6 


A 


Clerk’s Office, —" Jourt of the District of Columbia. 


I, R. J. Meigs, dlerk of the said court do hereby certify 
that the writings @nnexed to this certificate.are true copies of 
originals on file ang of record in said office, and that said orig- 
nals together constriute the record of the proceedings of said 
court in this cause. 

Witness my hat 4 and the seal of said court this 26th day of 
November, 1883. } 

R. J. MEIGS, 
, Clerk. 
by R. J. MEIGS, 4 


Assistant Clerk. 


« dsustice’s Certificate. 


| 
[, David K. Caner, Chief Justice of said court, do certify 
the foregoing attestation by R. J. Meigs, clerk of the said 
court, to be in duebform. 


el ee oe —eemenes 
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Witness my hand and seal this 26th day of November, ; 
1883. | 
D. K. CARTTER,  [srat.] 
Ch ief Justice. 


Clerk’ s Certificate to Justice s official character. 


I, R. J. Meigs, clerk of said court, hereby certify that 
David K. Cartter, whose genuine signature is subseribed to the 
foregoing certificate, was, at the time of signing and attesting 
the same, Chief Justice of said court, duly commissioned and 
qualified. 
Witness my hand and the seal of said court this 26th day | ’ 
of November, 1883. 


R. J. MEIGS, 


by R. J. MEIGS, Y& ~g 


. é 
Assistant Clerk. 


ASSIGNMENT OF ERRORS. 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1883. 


l) Treinen Snare — 
‘NITED STATES, ex rel. 
Wittiam W. Warpen, | 
v8. 
Witiiam E. CHanpier, 
Secretary of the Navy. 


Afterwards, to wit, on the 26th day of November, 1883, in 
the term last aforesaid, before the Justices of the Supreme 
Court, at the Capitol in the city of Washington, comes the o 
said William W. Warden, relator, and says that in the record 
and proceedings aforesaid there is manifest error, in this, to é 
wit, that by the record aforesaid it appears that the judgment : | 
aforesaid, in form aforesaid given, was given against the afore- 
gid relator; whereas, by the law of the land the said judgment . 
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ought to have beep given for the said relator and against the 
said defendant. Tac the said relator prays tl.at the judgment 
aforesaid for the egror aforesaid, and other errors in the record 
and proceedings #foresaid, as the same appears more fully 
therein, may be reversed, annulled, and altogether held for 
nothing, and that he, the said relator, may be restored to those 
things which he has lost by reason of the said judgment. 


: WILLIAM W. WARDEN, 
b Leelator. 
t 
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Supreme Court of the anited 
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t 
TH UNITED STATES EX REL. WILLIAM W. 


US. 


WILLIAM E. CHANDLER, Secretary or 


« SRe 


To the Llonorable Justices of the Supreme Court of the United 


Nlate . 


tary of the Navy. 


the Navy aforesaid. , 


‘ 


é 
6 
’ 


1. This case is submitted to the Court upon the record 
printed herein, whiell embraces all there is of its history, 
. , . \ . : . 
either of law or fact, gave the suggestion that the nominal 


defendant, Hon. Wilfiaun kK. Chandler, is no longer Secre- 


2. The case was braaght to this Court, as the record shows, 
upon exceptions to the rulings and judgment of the lower 
court, by which the plaintiff was prevented from making 
formal legal service of the writ of mandamus upon William 
K. Chandler, then Sgeretary of the Navy, and by which 
suid rulings, and judgment also, the plaintiff! was deprived 


of a full hearing of Lis complaint against the Secretary of 


3. The plaintiff nfintains that his original petition, filed 


in the lower court, yresents grounds suflicient to warrant 


that court tm issuing the writ of mandamus, as prayed for 


In said petition. 


4. The contention herein is also directed to matters which 
the plaintiff alleges are errors of the said lower court, in its 
sudden and surprising changes of practice upon an applica- 
tion for the writ of mandamus, the said court’s anomalous 
reasons given therefor and announced at the inception of 
the proceedings herein, and the rulings and judgment of 
said lower court upon plaintiff’s application and petition for 


the writ of mandamus. 


5. Those errors of the lower court are apparent upcn the 


face of the record generally, but especially in the printed 


transcript herein filed, beginning at page 20 and following 


thereafter on pages 21, 22, 25, 24, 25, and 26. 
Wa. W. WARDEN, 
Plaintiff. 


} 
’ 


Supreme dort, Ki lwitedt States. 


BAGLE LOCK CO, ns IN ERROR, 
LUCIUS ANDRESS oA IN ERROR. 


STATEME ENT AND BRIEF 


e 
On BEHALF OF PLAINTIFF IN ERROR 


- om ws e--o--- 


MARVIN. LAIRD NORTON. PIi'ts Attorneyve 
Fdwards W. Laird, Aitt’y. 
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EAGLE LOCK CO. PT i in Error. 
: ‘Cite 
LUCIUS ANDRESS, Def t in error. | 
? 
sain i “deeeleellll abiaia bidet 
STATE SIENT 
; 

Lucius Andress, on the Stl wot Oct., 1883, tiled his petition 
in the Court of Common Pleas of Ashtabula County, Ohno, 
against HKaele Lock Co., and plhe Western Lock Company, 
Claiming a judgment against Bagle Lock Co. upon a certain 
Contract which he claimed Kagle Loek Co. hac made with 
The Western Lock Company, a reby it should pay the amount 
of a certain note which The W egcern Lock Company had given 
to said Andress, ; 

At the time he filed his petgtion the claim did not amount 
to Sd00.00. 

At tue time Eagle Lock Co. entered an appearance in the 
State Court it did exceed $500.00 exclusive of cost, and upon 
Its first appearance it filed its ‘etition with Bond for removal 
to the Circuit Court of the Unite] States, Northern District of 
Ohio and Eastern Division, and the ease was removed. 

Andress’ Attorney thereupon filed his motion to remand 
said cause—for the reason that the amonnt involved at the time 
his action was brought in the Site Court did not exceed the 
sum of $500.00: he also claimed that judgment was sought 
against a resident, namely The Western Lock Company, as 
well as the now resident Eagle Jyock Co. 

[In opposition to the motions Kagle Lock Co. by its attor- 
neys, urged--That the amount at the time of entering appear- 
ance for Kagle Lock Co. and tle filing of its petition for a re- 
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the decision Wn Babbitt vs. Clark. 108 U. S. R HOO. ana pravsa 
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a ce :, 
of the claim at the time otf the removal. 


} 


The Right of Removal! is tixed by the amount of the claim 
at the time the removal is applied for. 

The Western Lock Company is a nominal Defendant 
only, the liability of the Kagle Lock Co. must of necessity be 
determined separate and apart from ‘The Western Lock Com- 
pany. 

As to the first proposition in the Brief we cite: 

Desty's Removal of causes, pages 87 and 110. 

Dillon Removal of causes, page 63. 

Kields Federal Courts, page 112. 

MeGinnity vs. White, 8rd Dill 850, 19th Wall, 178, 189. 

Bank U.S, vs. Damiel, 12th Peters, 32. 

L pon the second proposition of Brief we cite:- 

U.S. RLS. § 689—Field Federal Courts page 116. 

103 U.S, Reports, Barney vs Layton, page 2085. 

We also urge that the time of the appearance of Defendant 


in Court is the true time at which the amount should be fixed. 
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Now am clam might he tiled in Court and held tnere in- 
, P 4 , : , , 
detinitely and Defendant have ne notice of it. vet when he is 
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brought mto Court be has a rignt'to Know what there is claimed 


agaist fim Does the claim thee », CXCIUSIVE of costs, exceed 
S500.00: if so, why sho ild his rights be lessened by the faet 
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that the action was filed before ih amounted to DVUU UY. In 


Unio, under certain contingencies, a claim lay be sued bele re 
. " ‘ . } : F } ’ . 
it has ‘allen due. Wouid any offe say that the commencing of 


ound vovern AS tO removal rather Luan the ap 


Siid*t) my Aetion -s 
? 
Ma oT ; ‘ ’ 
DCUPUTC ' Defendant. 
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Defendant bas no right in Gourt, and is not in Court until 
service, and the service warns him when to appear. 

[lis right to removal shoul be tixed at the time of his 
right of appearance, otherwise he is deprived of a right granted 
by the statute. ! 

In the case at bar the claimBlacked a lew cents of! S500.00 
at the time it Was suect, al the thine of Def lants upPpearance 
it exceeded $500.00. " 

Following the well estabPished rule as we supposed, we 


filed a petition for removal. Who is right? 


Respectfully submifted, 
MARVIN, LAIRD & NORTON, 


" \florie Ws for Plaintit? Ln error, 


Kpwarps W. Lairp. Attorney’ 
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SUPREME COURT OF THE UNITED STATES 
OCTOB ek TERM 1 - 


8 
, 


UNION METALLI¢ CARTRIDGE COMPANY, 
; | Appellant, 


4 
- 
t 


UNITED STATES CARTRIDGE COMPANY, 
, ; lppellee. 


BRIEF FOR APPELLANT 
On Motion to Dismiss Appeal. 


| 
f EDMUND WETMORE, 
Counsel for Appellant. 


Supreme Court of the United States 


, Appellant, 


v 


a ‘ ) ‘ 
Unton Merauyuic Carrripar ¢ lant, | 


\ 


AGAINST No. 862. 
b 
Unirep Srares Caibrnmpar Company, 
Appellee. 
! 
Brief for appellant upon motion to dis- 
miss appeal. 


, 

The motion to dismiss the appeal in this case is made 
upon the ground “ ¢hat the matter in controversy is 
“only a branch of a’ suit between the same parties al- 
‘ready decided by éhe Supreme Court, viz.: No. 124 
* argued at the Octéber Term, 1884.” 

This is erroneous Jn point of fact. 

in the former suit the defendant therein, the United 
States Cartridge Cempany, claimed the right to use 
five certain machines bought from the firm of Forehand 
& Wadsworth, and Rnown as the “ Forehand & Wads- 
“ worth Machines,” on the vround that they were li- 
censed to do so. The question whether such a license 
existed was reserved by the Court below until the 
coming in'of the Master's report as to the other ma- 
chines used by the qaid defendant, and the decision of 
the exceptions thergto. In rendering its final decision, 
after the report and exceptions were filed, the Court 


decided that the Forehand & Wadsworth machines 


were not licensed, but refused to send the cause back 
to the Master for the purpose of including those five 
machines in his account, without prejudice, however, 
to the complainant's right to commence a new suit for 
that use. 

A second suit was accordingly commenced for the in- 
fringement arising: from the use of the Forehand «& 
Wadsworth machines which had been exempted from 
the injunction that had been granted in the former suit. 
In the appeal from the degxrecin this first suit, already 
decided Ly this Court, it was held that the Allen patent 
did not cover machines in which the die Wits stationary 
and the bunter movable. All of the Forehand & Wads- 
worth machines were not of this character. 

The use of the Forehand A Wadsworth mnachines 1) 
the defendant was proved in the second suit by_stipu- 
lation, which is quoted Ubelow, and admits, as will be 
seen, a use, at least, of one of the machines with the 
die movable and the bunter stationary. 

pti! 

The stipulation referred to is as follows, the parts 

material to the present question being italicized : 


* Complainant's Exhibit Defendant's 
**Stipulation as to use of Machines—J. H. 
* T., Examiner. 


“The defendant admits that since April 13, 1877, the 
* date of Judge SHEePLEYs decision in the former suit 
“ between the same parties, and before the filing of the 
ae Ini in this suit. it used trom time lo tine VT its Vidsue- 
ge facture of cartridges, fv certain he ading machines 
- which had heen hought of hor hand ct Wadsworth, 
“being the machines exempted from imjunction by 
“ Judge SHEPLEY in his said decision, but with certain 
“ alterations made after said decision; that is to say: 

“Pour of these machines, before altering, had a mov- 


able punch which took up and carried the shell 


3 


" through a movable die against it stationary bunter, 


“ the movable diet having a slot in it through which 
* shells could be firopped one Ly one in the path of 


° 


‘the movable pufich and the machines having no feed- 


66 ¢ , . 
ing trough. . 


. 
~ € or these pare machines pad tor lurde “812 cart- 
= rida N had (/ Nae l du and if movabl hunt i when it 


"" CUD trou hore and ct Wadsirorth. having heen made 


. 
~~ 


hy Ali dt SOU Vi ‘i's att 7’ the fou othe ;/’ machines. 
“ After the alterations Lourof the machines had the 


: ** chie stationary ny the bunter movable, and were pro- 


° 
© 


vided with a feefl trough and finger attachment for 
* feeding the shelf automatically, and were as shown 
“an the drawing *Complainant’s Exhibit Drawing De- 
“ fendants Machife.” One of the tre machines had the 
A a lll 
die movable and the hunter stationary with a trough 
“ feeding into the Wi 
sii for dif vT which Yi, wus PEC seed from hore hand cl 
- Wadsirorth. “Us idustrad f hy the model § Complain- 
1 ” ant s berhibhit hon hand ct’ Widsrorth Machine, Cf- 
: cept that the hlock rec en the shells arias cut away and 
a hinge ;’ and feed trough athached. 


> 


a‘ weeinend substantially ah the 


ln all particulars pot here bi specined, the pve Vid- 
' | - chines ax used hy the defendant mere an th silie COhM- 
dition (is lo const “wiction. ercepl (is ahove wel to th. thet 
" they mere aT mhenw hought or Messrs. hor hand ct 


. 
© 


’ = Wadsworth. 
' P< Frepertck P. Fisu, 
’ ' on Ot Couns / tor iD) ti ndant. 
“ Epmunpd WETMORE. 
-~ ‘ te: OT ( ounsel tor (ompl rnant. 
ms Rec. in ‘Court belew, p. O2, 
The Court below, dismissed the bill on the ground of 
want of jurisdiction, for reasons not arising in the 
> former suit, from which decision the appeal herein was 


taken. 


4 


To the extent which the present case involves the 
use of a stationary bunter machine, it is not embraced 
within the scope of the decision already given. The 
right to recover depends solely upon the facts above 
stipulated, and as they embrace the use of a machine 
made in exact accordance with the Allen patent, so 
far as the relative motion of the die and bunter Is con- 
cerned, the appeal should not be dismissed. 


The CHSC involves hnportant questions not yet passed 


upon by the Court, which the appellant desires to 
submit. 
The motion should be denied. 
KpmMuND WETMORE, 
Counsel for Appellant. 
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Il. Bb. GATES Vs. BOSTON PND N. ¥. AIR LINE R. R. CO. ET AL. 1 


| be itindh Appeal. 


Supreme Court of Errors, Middlesex County, May Term, 1885. 


Superior Court November Term, 1882. 


llupert B. Gates 
. is, 
Tue Boston anp New York Arr LIne R. R. e¢ als. 
4 


To the sheriff of the COUNLYV Tu Middlesex, his deputy, or either of the 
constables of the town of. Middletown, in said county, and to the 
sheriff of the county of Fa ylie ld, his deputy, or either of the con- 
stables of the town of lyidgeport, In said COUNLY, and to the 
shertl of New llaven cr unty, his deputy, or either of the CoOli- 
stables of the town of New, Have ‘lh, In said county, Greeting : 


By authority of the Statd of Connecticut you are hereby com- 
munded to suminon The Bogton and New York Air Line Railroad 
Company, a corporation und? rand by virtue of the laws of f the State 
of Connecticut, located and “4 aving an office in said town of Middle- 
town. and The New York, N@w Have n and Ilartford Railroad Com- 
pany, il corporation under il dl by virtue of the laws of the State of 
Connecticut, located and having an office in said New Haven, to 
appear before the superior cqurt to be holden at Middletown, in and 
for the county of Middlesext on the second Tuesday of November, 
ISS2, then and there to answer unto Hubert B. Gates, of the town of 
South Orange, in the State of New Jersey, in a civil action wherein 
the plaintiff complaing and says: 
yA |. The New avd, Middletown and Willimantic Rail- 

road (" Ol pal ny were Incorporated by the g egish: ature of this 
State with power to build an§l construct a railroad from the city of 
New Haven to the city of eVilliman tic, In said State, and to run 
cars thereon in the transporfation of passengers and freight thereon 
as common carriers, and did so build and construct the same. 

That 11) the constructiog of said railroad and ce provide capital 
therefor said company was «nthorized, among other things, to issue 
so-called first-mortgage bond}, payable in twenty years from May Ist, 
IS69, with interest COUPONS 3 ttached, payable semi-annually, at the 
rate of seven per cent. per ill um, and to secure the same by a mort- 
gage of the franchise of sale Company, together with its railroad, 
ae depots, and all other estate and property then owned 

r thereafter acquired by said company, and afterwards said com- 
edhe built and completed sage railroad and equipped the same. 

»>. In pursuance of said aushority said company afterwards issued 
their said bonds to the exfent of $5,000,000, and executed their 
mortgage to the treasure afl State of Connecticut to secure the 


a 


yey a copy of which is magked Exhibit A. 

That prior LO May, Sak, the sala railroad COTMpany had made 
le Pee in the payme nt of thé interest coupons upon said bonds, and 
such proceedings were had $n the superior court for New Haven 
countly as that the then treasurer of the State of Connecticut ob- 
tained a decree of fcreclosure Upon said mortgage against the said 

1—1097 F 


2 HUBERT B. GATES Vs. 


The New Haven, Middletown and Willimantic Railroad Company 
and allsubsequent encumbrancers; and afterwards, on the 26th day of 
June, 1875, the legal title to the franchise of said railroad company, 
its railroad, rails, rolling-stock, depots, and all other of its property 
used for railroad purposes became vested in said trustee for the 
benefit of the holders of said bonds and coupons in proportion to 
their respective holdings of same, and subsequently said trustee 
took possession of the same under the provisions of said trust 
deed. 
3 5. At the May session of the General Assembly of said 
State for 1875 sundry persons obtained a charter of the de- 
fendant’s corporation, The Boston and New York Air Line Railroad 
Company, a copy of which is marked as Exhibit B, and subsequently, 
as claimed by the defendants, in pursuance of said charter, said 
treasurer assigned and conveyed the franchise of sic railroad COlli- 
pany, and all and singular the several kinds of property and estate 
so foreclosed and held by him, to the defendants, who received and 
now hold the same under said conveyance, and the plaintiff claims 
that said assignment and conveyance is without law and null and 
void. 

6. That at the time of said default of said railroad company and 
the foreclosure of said mortgage amongst other of said first-mortgage 
bonds thus issued and secured by said mortgage said New Ilaven, 
Middletown and Willimantic Railroad Company had issued and 
sold certain of these bonds, the same having been lawfully registered 
and numbered, respectively, No. 518, No. 815, for $1,000 each, and a 
like bond numbered No..5512 for 8500, with coupons for interest for 
$55 and $17.50 attached respectively to each for interest, payable on 
the first days of November and May, for twenty vears from May Ist, 
1569, amounting in all to $457.50, and which said coupons now are 
the property of the plaintiff, he being the hona fide purchaser cuniel 
holder thereof for value, as well as of the interest coupons which 
have accrued since said default and foreclosure. 

7. That said Boston and New York Air Line Railroad Company 
was organized under the provisions of the said charter on the — day 
of July, 1875, and has since had the entire management of said rail- 
road, its franchise, rolling-stock, and all the estate, fixtures, and 
appurtenances belonging thereto, the same having been claimed to 
have been conveyed by the treasurer of the State of Connecticut, by 
authority granted in the said charter of the defendants, and the title 
and property thus conveyed is now held, subject to all terms and 

obligations of said trust mortgage deed. 
5S. That others of the holders of the said bonds and cou- 
pons have not surrendered the same for stock in said corpora- 
tion. 

9. That the first obligation of the managers of said trust property, 
after paying the necessary expenses of said trust, was to pay and 
discharge the interest coupons of said bonds, and in the order in 
which the same became due, and that if the first-named detendant’s 
corporation has any title or property in said trust estate it is as a trus- 


THE BOSTON and NEW YORK AIR LINE R. R. CO. ET AD. 3: 

6 
tee for said purpose Among other of the trusts and duties imposed 

by said deed. ¢ 
10. That as to the pkaintiff as the holder of such bonds and cou- 
pons the defendant, tlfe said Boston and New York Air Line Rail- 
road Company, is trustee of said railroad, its franchise, rolling-stock, 
appurtenances, and th¢ income and avails thereof, and liable to ae- 
count to this court therefor, and for the amount which a reasonable 
use thereof would pi gluce as income from the running of the 

same. ; 
11. That though trup it is that said charter of the defendant, the 
suid Boston and New York Air Line Railroad Company, authorized 
the execution of a morjgage of said franchise and property of said 
corporation, yet the sarbe is void, except to those who have surren- 
dered their bonds and taken stock under said charter; and, if not 
void, the said defendant is Hable to account to the plaintiff and 
other holders of said hortgage bonds and coupons who have con- 

current interest in a t property. 

That in the m@nagement of said trust property the defend- 
ant, said Boston and New York Air Line Railroad C OmMpany, has 
placed a mortgage of ena thereon; have entered into contracts 
concerning the runnige and management of their trains, with a 
view of crippling its business, and diverting the same from said 
railroad company; have agreed in said contracts not to run trains 
except upon such scledules as to trains, fares, and freights as 
may be assented to by a rival railroad company; have created 
numerous and unnegessary offices, with large and excessive 

salaries; have appointed officers not residents of the 
5 State: have taktn the funds and established their treasury 

in the city andeState of New York; have unlawfully and 
fraudulent!y appropriated and paid a large part of the income of 
said estate as fees and Gommissions and expelhses in the matter of 
procuring said fraudulBnt contracts, and have fraudulently diverted 
the income of said railfoad exclusively to the payment of pretended 
dividends on the i ‘fefred stock of the said Boston and New York 
Air Line Railroad Conypany, and have never rendered any account 
of said income to the Hevinviitt and refuse so to do, and, contrary to 
the provisions of said trust deed and the rights of the plaintiff, the 
directors of said The Loston and New York Ajr Line Railroad Com- 
pany have approved a contract of lease of said trust property for a 
period of 9 years fron September 30th, 1882, tothe New York, New 
Haven and Hartford Hhilroad Company, and have issued their eall 
for a meeting of their Ktockholders with a view to and for the sole 
purpose of ratifying safd contract of lease, and of which said pro- 
arr . le LSC Exhibit — is il COPY. 

That said lease i§ intended to appropriate all the income of 
e. railroad for the pdriod of 99 years exclusively to the owners of 
the preferred stock to fMpair and destroy the market and actual 
value of the plaintiff’sbaid securities and interest in said trust prop- 
erty. ( 

l4. That unless restreined by your honorable court said The 
Boston and New Yorky\ir Line Railroad Company will, at its stock- 


’ 


' 
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holders’ meeting, vote to validate said lease and ratify the same, and, 
under color thereof, will deliver over the said railroad and all other 
property specified under said lease unto the New York, New Haven 
and Hartford Railroad Company, and thereby cause irreparable 
injury to said railroad, this plaintiff, and those who have concurrent 
interest in said security. 

15. That the eall of said meeting and the agitation of the pro- 
posed ratification of said lease by said stockholders and the proposed 

holding of said meeting for such purpose have already mate- 
b rially Injured and depressed the market value of the plain- 

tiff’s said securities, and, if held, will irreparably injure the 
same. 

All of this bill of complaint between paragraphs 2 and 15, in- 
clusive, withdrawn, and amended bill substituted. 

The plaintiffs claim : 

1. That a receiver of the property, rights, and franchise of said 
corporation conveyed in said trust shall be appointed, who shall, on 
giving suitable bond, control, manage, and run the said railroad, 
subject to the conditions of said mortgage and the terms of said 
trust. 

2. Or that said defendants be removed as such trustee of said 
estate and some suitable person appointed in their place. 

3. That an injunction be granted restraining said corporation irom 
holding said meeting, from voting any ratification of said lease in 
said complaint described, and from leasing said railroad, as in said 
complaint set forth, or otherwise making a similar lease of said rail- 
road. 

4. An accounting of the receipts and disbursements of said trust 
estate. 

Claim 2 withdrawn. 

Hereof fail not to make due and legal service and return. 

Bonds sufficient are given hereon, and Samuel L. Warner, as prin- 
cipal, and Harris Warner, as surety, are recognized in the sum of 
S1LOO to prosecute. 

Dated at Middletown this 16th day of October, A. D. 1882. 

S. A. ROBINSON, 
Justice of thie Peace for Middlesex County. 


New HAVEN AND FAIRFIELD COUNTIES, 88: 
New Haven anno Bripcrrortr, October 17th, 1882. 


Then I left a true and attested copy of this writ and complaint 
with Edward L. Sanford, secretary of the New York, New Haven and 
Hartford Railroad Company, at said New Haven, and on the same 

day L also left a lke true and attested copy hereof at the 
7 usual place of abode of Thomas L. Watson, secretary of the 

Boston and New York Air Line Railroad Company, at said 
town of Bridgeport. 

Attest: JOUN T. HUTCHINSON, 

Sheriff Middlesex County and Sheriff's Deputy in Ue 
(Counties of New Laven and hairfie ld. 
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Travel to serve and as ye S SO 
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Lh weurreTy and Denial or thie Boston and Ni iL) York Air Line Railroad 


fompany. 
Superior Court, Migdlesex County. November Term, 1882. 


‘ Ilupert B. Gates 
is ; 


Tur Boston AND NEW York Arr Line RAILROAD Company ef al. 


l. Said defendant debies sO much of paragraph twelfth of the 
complaint as alleges thAt it has entered into contracts with a view 
of crippling its business and diverting the same from it, or has 
agreed not to run traing except upon such selve dule = aus to trains, 
fures,and freights as may be assented to by a rival railroad company, 
or has created Ubnneces sry oflices, or ofhices with excessive salaries, 
or has unlawfully and fraudulently appropriated or paid anything 
in the matter of procugng any fraudulent contracts, or has fruadu- 


lently diverted any of igie Income of said railroad to any purpose, 


| 


or has done any other fraudulent act or Lille. 
S 2. Said defendant demurs to the residue of said complaint 
because : 

lirst, The plamtill ~ F WS ho rivht to anv answer or relief, unless 
this defendant’s charters, as he lle s it to be, unconstitutional 
and void, whereas said gharter is valid in all particulars, 

second. Even if said charter were unconstitutional the plaintiff 
has lost any right to olfect to it, or to any proc edings under it, for 
that cause, because of liis laches in not asserting his rights earlier, 
over sevehl Veoars having priisse dl since this def ndant Wis organize 7 
under said charter and received a deed of said foreclosed premises 
from the State treasurey and claimed and exercised absolute owner- 
ship thereunder, for wl#tch laches no excuse is shown. 

Third. Said complaift is Inconsistent with itself, inasmuch as it 
both alleges that said mWNiortgage of SOV0.000) place Lon said premises 
by this defendant is voyl, and vet asks an account of the moneys 
derived therefrom, and§ inasmuelh as it further alleges that the deed 
of the State treasurer t® this defendant in 1575 was void, and vet 
seeks to hold this defendant accountable as the trustee of an ex- 
press trust thereunder, tinder the terms of the original moriguge 
deed of 1869. 

Fourth. Said complagnt sets forth in one count three separate 
and distinet causes of action, namely : one for an injunction against 
il proposed unlawful lease, to prevent both the defendants from ex- 
ecuting the same, and one for an accounting by tinis defendant alone 
of the receipts and disbnrsements of certain estate in its possession, 


{) HUBERT B. GATES VS. 


and one for the removal of this defendant from the position of trus- 
tee of said estate, certain of which claims are upon contract and 
other of them for injuries. to property, and which claims do not 
arise out of the same transaction or transactions connected with the 
same subject of action, and all of which do not affect all the parties 
to the action. 
By SIMEON EE. BALDWIN, 
7 Its silforney. 


5! Answer of thee Ni iM ) Vi hk. Veu Tlaven and llartford P. ii ( 0. 
Superior Court, Middlesex County. November Term, 1552. 


H. b&b. GATES 
Boston & New York Ark Line R. Rt. Co. et al. 
The def it ne nt. The New York. New Haven and Hartford it. It 
6 O., ANSWer LO the complaint thisat they have lo knowle dge of thie 
truth of the averments of the complaint, and, therefore, deny th rem. 
by HENRY C. ROBINSON. 


‘) Superior Court, Middlesex County, February Term, 1883. 


Hlupertr B. GATES 
Us. 
Tue Bostox AND New YorkK Atr Lise Rattroap Comvany and 
Toe New York. New Haven anno Hartrrvrorp RAILROAD COMPANY. 


To the sheriff of the COUNTY of Hartford, lis deputy, or either of 
the constables of the town of Hartford, within said counTY of 
Hartford, and to the sheriff of the county of Tolland, lis de ‘ee 
or either of the constables of the town of Vernon, within said Tol- 
land county, Greeting : 


Dy authority of the rotate of Connecticut you are hereby COll- 
manded to summon Alfred It. (;oodrich, of = towh of Vernon, its 
he is treasurer of the State of Connecticut, to ay) pear oh or before 
the Srd Tuesday of April, ‘A. D.1883, before thy superior court to be 
held at Waddam, within and for said county of Middlesex, at its April 
term, 1585, there and then to answer to the foregoing complaint ot 
[lubert Bb. Gates, pursuant to the foregoing order of court. 

Hereof fail not, but make due service and return. 

Datea at Middletown, March 2nd, 18853. 

FREDERICK VINAL, 
Ass't Clerk. 
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Crile r iD Cite Ln Alfred R. (roodrich. Treasure ;" of Connecticut, as C- 
v de fi ndant. 


Superior Court, Midyllesex county. February Term, 1585. 
Henerr B. Gares 
° rs, 
Ture Bosroxn AND New «eYorek Arr Line RaAttroap Company and 
The New Yorr. New PAven anp HaAartrrorp RAILROAD COMPANY. 
4 


li appearing to.the court that Alfred R. Goodrich, of Ver- 
AL non, as he is treasurer of the State of Connecticut, ought to 
he joined is cocgtfendant in) the above-entitled CuuUuse, it is 
hereby ordered that the plaintiff amend his writ and compl: Lint by 
adding said Alfred R. Goddrich, treasurer of Connecticut, as codefend- 
ant, and summon him té appear before this court on or before the 
Srd Tuesday of April, 1883, to answer to said complaint. 
by order of court. y 


‘ 


. CHAS. G. R. VINAL, Clerk. 
‘ 


Motion fy ( ihe iy, Alfred id Goodrich, Treasurer of thie Slate of (on- 
® , 
necticut, 


) 


Superior Court, Mi " sex County. February Term, 1885. 
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The plaintiff says that Alfred R. Goodrich, of Vernon, is now 
treasurer of the State of Connecticut, and as such he is trustee under 
the Inortgage set forth in-said complaint and interested in the sub- 
iT ct-matter and event of the sult. 

Wherefore the pl: aintify, moves that he may | be] allowed to amend 
his complaint by inserting the name of said Alfred R. Goodrich, 


treasurer aforesaid, as cope fendant in said compl: unt. 


S. L. WARNER anp 


S. A. ROBINSON, 
Attorneys tor Plaintiff. 
‘ 


Amendment hiled and Allowed Marel , ISSS. 


That in the construction of said railroad, and to provide capital 
therefor, said COMpany Was authorized, among other things, LO Issue 
so-called first- mortgage bonds, payable in twenty years from 
1] May Ist, 1569, witfi interest coupons attached, payable semi- 
annually at the iftte of seven per cent . per annum, and to 
secure the same by a moxtgage of the franchise of said company, to- 
vether with its railroad, rolling-stock, depots, and all other estate 
and property then owned or thereatter acquired by sated Company 
and afterwards said company built and completed said railroad and 
equipped the same. 
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3. In pursuance of said authority said company afterwards issued 
their said bonds to the extent of 85,000,000 and executed their mort- 
gage to the treasurer of the State of Connecticut to secure the same, 
a copy of which is marked Exhibit A. 

4. That prior to May, 1875, the said railroad company had made 
default in payment of the interest coupons upon said bonds, and 
that afterwards, to wit, on or about June 26th of the same year, 
William E. Raymond, then the treasurer of the State, took the pos- 
session of said raiiroad, its stock, franchise, and all estate appertain- 
ing thereto, and held the same under the provisions of said trust 
deed as the trustee therein mentioned. 

5. On the Sth day of July, 1875, the said William I. Raymond, 
in consideration of the sum of two huudred dollars, expressly agreed 
to be in COMP nsation for his services as such trustee, by deed of that 
date, fraudulently and unlawfully conveved said railroad, its stock, 
property, and franchise, to the defendants, the said Boston and New 
York Air Line Railroad Company, who received the same with full 
knowledge of the illegality of said transfer, and since said pretended 
transfer the said Raymond, as such trustee, and his suecessors in 
said office have absolutely neglected and refused to execute any of 
the duties of said trusteeship and abstained from any interference 
with said trust property. 

G. That at the time of said default of said railroad company and 
the foreclosure of said niortgave amongst other of said first-mortgage 
bonds thus issued and secured by said mortgage said New Ilaven, 
Middletown and Willimantic Railroad Company had issued and 

sold certain of these bonds, the same having been lawfully 
& registered and numbered respectively: One for $1,000, num- 

bered $15; one for the same amount, numbered 515, and one 
for $500, numbered 5512, with coupons for interest for $35 and 
$17.50 attached respectively to each tor interest, payable on the first 
days of November and May, for twenty years from May Ist, 1869, 
and which said bonds, with the coupons thereto attached, are now 
the property of the pain till, he having purchased the same for 
value. 

7. The defendants, the Boston and New York Air Line Railroad 
Company, now fraudulently claim that by virtue of said conveyance 
they have become and now are the absolute owners of all of said 
property deseribed in said mnortgayve deed, and fraudulently deny 
that the plaintiff has now any interest therein under and by virtue 
of said trust deed, and with like fraudulent intent claim the sole 
right to run and manage sak! railroad and its appurtenances, and to 
coutract with others for the running thereof for a period of 9 Vears 
and to lease the same for said term, and with like fraudulent intent 
have entered into a contract with the defendants, the New York, 


New Haven and Hartford Railroad Company, for the running of 


the same for said term, and therein have agreed to run and manage 
said railroad only upon such schedulesas to time, fares,and freights as 
said The New York, New Haven and Hartford Railroad Company 
might thereafter agree to, and with like fraudulent intent and with 
like intent to deprive the plaintiff wholly of lis interest in said 
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mortgaged premises the directors of said Boston and New York Air 
Line Railroad Company have approved a contract of lease of said 
trust property for a perfod of ninety-nine years to said The New 
York, New Haven and Hartford Railroad Company, and have 
issued a call fora meeting of its stockholddrs with a view to and for 
the sole purpose of ratifying said contract of lease, of which proposed 
lease Exhibit “C” is a bopy. | 

S. That at the time when said Raymond took possession of said 
railroad, and since and bt the date hereof, there was and is a large 

amount of persorfal estate appertaining to said railroad, con- 
ls sisting ot cars, rollfng-stock, rails, ties,and other personal estate, 

the exact character and amount of which is to the plaintiff 
unknown; that no vedhiiie thereof has been taken either by said 
Raymond or either of the defendants, as required by law, or other- 
Wise, and which = said personal estate said defendants, snalid Boston 
and New York Air Line Railroad Company, now threaten to de- 
liver and turn over under said proposed lease to said The New 
York, New Ilaven and Hartford Railroad Company, to be used by 
them as their estate, and appropriated as such, and mingled with 
their other property and-confused and lost, and likewise threaten to 
suffer said lessee to use sid railroad and appropriate and apply the 
income thereof as theirsown, and to mingle the same with the in- 
COLLIC of their OW 1) other roads without regard LO the plaintiff’s, to 
the rights of said bondholders, or the source of said income. 

9. That said Boston d@nd New York Air Line Railroad Company 
claim the power and rigut to do and perform the acts aforesaid by 
virtue of the powers gfanted them in their charter, which said 
claims are untrue; that said charter was obtained without the 
knowledge or consent of dhe plaintiff, and is as to him and all other 
non-consenting bondholders unconstitutional and void. 

LO. That said Raymotkl received none of the income of said trust 
estate. 6 

11. That The Boston and New York Air Line Railroad Company, 
sInce they have been In: possession of said mortgaged estate, have 
received Income enough and sufficient in amount to prey the COUPOTS 
on said 83,000,000 of bortds issued under said mortgage as the same 
have become due, as 1s i. vided In said mortgage, anda large part 
of which said income has been fraudlently appropriated by said 
company and said the yew York. New Haven and Hartford Rail- 
road Company under the first contract set forth in the seventh par- 
agraph of this complaint, and with like fraudulent intent the de- 
fendants now threaten to appropriate said mortgaged property and 

the income thereof for a period of $f) years to the pavinent of 
14 dividends upon tIfe so-called preferred stock of said The Bos- 
ton and New York Air Line Railroad Company. 

12. The plaintiffs said bonds are not yet due, and all the coupons 
since the date of May ist® S75, are unpaid. 

13. The holders of said bonds to the extent of 82,000,000 and up- 
wards, and the exact am@unt of which is to the plaintiff unknown, 
have received from the,income of said mortgaged property large 
sums of money which in equity should be charged to them respect- 
2—1007 


10 HUBERT B. GATES -Vs. 


ively in liquidation of their said coupons, and said bondholders 
have received pay of coupons to a large amount which have become 
due subsequently to those of the plaintiff. 

All of said acts and doings of the defendants were in pursuance 
of a conspiracy existing between them to cheat and defraud the 
plaintiff, and to deprive him of the benefits of lis said security and 
to appropriate the same, in known violation of the rights and the 
provisions and stipulations of said trust deed, and of which said acts 
and doings the plaintiff had no knowledge until on or about the 
date of this complaint. 


STATE OF CONNECTICUT, | 
. SS 
Hartford County, j 
' Hartrorp, April oth, 1885. 


There and then I left a true and attested copy of the original bill 
as amended, applicotion to bring in new parties, order for the same, 
and summons, with Alfred R. Goodrich, treasurer of the State of 
Connecticut. 

Attest: A. W. SPAULDING, 
Sheriff of Hartford County. 
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Kirst Mortgag of thre Ne iD Hlaven. Middletown and Willimantic Rail- 


road ( ompan JE 


STATE OF CONNECTICUT, 
OFFICE OF SECRETARY OF STATE, 

This indenture, made the first day of May, in the year one thou- 
sand eight hundred and sixty-nine, between the New Haven, Middle- 
town and Willimantic Railroad Company, incorporated by the 
Legislature of the State of Connecticut, of the first part, and the 
treasurer of the State of Connecticut (trustee, as hereinafter set forth), 
of the second part— 

Whereas the said company, in pursuance of the powers conferred 
upon it by its charter and the amendments thereto, has commenced 
to build its railroad from the city of New Haven to the village of 
Willimantic, in said State, and has obtained subscriptions to its 
capital stock to the amount of five hundred thousand dollars, and 
desires, for the purpose of constructing and equipping said railroad, 
to borrow further sums of money upon the first-mortgage bonds 
hereinafter described, and proposes to make and issue such bonds 
from time to time, pursuant to the power and authority to that effect 
in said charter contained, to an amount not to exceed at any time 
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one-half the amount then actually expended for the construction 
and equipment of said ralroad, and not to exceed in the aggregate 
one million five hundred ‘thousand dollars, without the consent of 
the town of New Haven,'to be given by a vote of a majority of the 
electors of said town prespnt at a town meeting duly ealled for that 
purpose, and not to exceed in any event the total sum of three mil- 
lions of dollars, such bonds to be in sums of five hundred and one 
thousand dollars each, and to bear interest at the rate of seven per 
~ cent. per annum, ad to be sealed with the corporate seal of 
16 said company, signgd by its president and countersigned by 
its treasurer, and to have interest coupons attached ‘thereto, 
and to be duly registered in the office of the comptroller of public 
accounts of the State of. Connecticut before being issued; which 
bonds are to be in the following form: 


No. —. , o—. 
hirst-Mortgage Bond. Slate of (onnecticut. 


The New Haven, Middletown and Willimantie Railroad Company 
promises to pay to the treasurer of the State of Connecticut or 
hearer, twenty vears after Mate, the sum of — dollars for money bor- 
rowed, with interest at seven per cent. per annum, payable semi- 
annually on the first days of November and May in each year on 
presenti ation and surrendg@r of the proper annexed coupon. 

This bond is part of an issue of bonds secured by a first mortgage 
to the treasurer of the St ihe of Connecticut upon the railroad of ‘said 
company and all its property, rights, and franchises under its 
charter, which issue is not.to exceed In amount at any time one-half 
of the amount then actyally expended for the construction and 
equipment of said railroad, and cannot in any event exceed three 
millions of dollars. 

Said bonds must be registered and certified by the comptroller of 
public accounts of the State of Connecticut. 

Should any of the saig interest coupons remain unpaid for six 
months after presentation and default the principal sum secured 
hereby shall, at the option of the holder hereof, become due imme- 
diate ly. 

This bond may, on refjuest of the holder, be registered in his 
name on the books of the company, and such registry shall be said 
on the bond. It shall thereafter be transferable only by written 
transfer on the books of tte company, unless again m: ade pave able to 

bearer by being transferred to bearer on “said books, and such 
17 transfer being noted on the bond. Payment of interest to the 

holder of the proptr coupon shall discharge the company in 
all cases. 

In witness whereof this bond has been sealed with the corporate 
seal of said company and signed by its president and countersigned 
by its treasurer the first day of May, in the year one thousand eight 
hundred and sixty-nine. 

Countersigned. 

*. Treasurer. 


, President, 
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This bond is duly registered according to law in the offiee of 
the comptroller of public accounts of the State of (Connecticut the 
— day of ——, 1S—. 


: Comptroll °. 


And whereas the said COMMpRAUNY has, by a Vote ot its stockholders, 
ata meeting duly called for that purpose, and held at Middletown, 
on the twenty-second day of February, one thousand eight hundred 
and sixty-nine, authorized and directed the execution of this mort- 
Page for the purpose ot securing the payment ot the bonds sO Lo he 
issued as aforesaid and the interest thereon : 

And whereas the said company has caused the route of its said 
railroad from the citv of New Haven to the village of Willimantie to 
be surveved and the plans and drawings thereof to be prepared, and 
lias acquired title to portions of the roadway, and has placed the 
graduation and masonry on said line under contract, and has com- 
menced and is now proceeding with the construction of said rail- 
road : 7 

Now, therefore, this indenture witnesseth that the said COULMANY, 
party of the first part tu these pres nts, in consideration of the pretm- 
ises and to secure the paymeiit of the principal and interest of said 
bonds so to be issued and duly registered as aforesaid to an amount 
not to exceed at any time one-half of the amount actually expended 

for the construction and equipment of said railroad, and not to 
18 exceed in the aggregate one million five hundred thousand 

dollars, without the consent of the town of New Haven to be 
eviven in the manner hereinbefore mentioned, and not to exceed in 
any event the total sum of three milliens of dollars; and also, for 
and in consideration of one dollar to said company, duly paid 
by the party of the second part hereto at or before the ensealing 
and delivery of these presents, the receipt whereof is hereby acknowl- 
edged, hath granted, bargained, sold, aliened, assigned, transferred, 
conveyed, and set over, and by these presents doth grant, bargain, 
sell, alien, assign, transfer, convey, and set over, unto the said party 
ot the second part and unto his successors in said oftice of treasurer 
of the State of Connecticut all and singular the railroad of the said 
party of the first prear' from the city of New Haven to the village of 
Willimantic,in the State of Connecticut, as the same is now or may be 
hereafter located, constructed, or improved, and all the roadway and 
lands that are or may be included in the location of said railroad or 
acquired by the said company for the purposes of said railroad 
within the several points aforesaid, with all and singular the railways, 
rails, bridges, fences, station-liouses, depots, shops, buildings, struct- 
ures, tools, cars, engines, equipments, machinery, fuel, materials, 
privileges, appendages, appurtenances, and property, real and per- 
sonal, which now belong or may at any time hereafter belong to 
said COmMpany and be used asa pear of said railroad or be appurte- 
nant thereto or Hhecessary for the construction, operation, qr security 
thereof, and also all the property, rights, and franchises of the said 
company under its charter and every part thereof, together with the 
rolls, income, issues, and profits thereof, and all rights to reeeive the 
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sameand everything necesgary for the completion and operation of the 
road; tohaveand to hold the said property and premises hereinbefore 
granted and conveyed unto the said party of the second part and 
his successors in office ase aforesaid, in trust for the person Or per- 
sons, bodies politie or corgorate, who shall from time to time become 
holders of said bonds so :vout to be issued by said company, or any 
of them, subject togthe terms and stipulations of said bonds 
lv and the provision§of the said charter under which the said 
Company derives its power, and subject to the possession, con- 
trol, and management of the directors of said company so long as 
said company shall wel! and truly perform all and singular the 
stipulations of the bondseforesaid and the covenants of this inden- 
ture. $ 
And the said party of the first part, for itself, its suecessors and 
assigns, doth covenant atid agree with the said party of the seeond 
part, his successors and assigns, that until the ensealing and delivery 
hereof the said party of the first part is well seized and possessed of 
the above granted premises, and hath fall power to grant, assign, 
and convey the same in faanner aforesaid, and that the same are 
free from ell incumbranees, and that if will warrant and defend the 
same unto the said party of the second part, lis successors and as- 
signs, from and against all claims and demands whatsoever; and 
further, that the said party of the first part, its successors and assigns, 
will make, execute, and ¢leliver all and singular such further assur- 
anees and instruments ag shall from time to time be hecessary | and 
the said party of the second part, or his’sueccessors or their counsel 
learned in the law, shall reasonably advise and require, for the 
better effeectuating of the objects and purposes of this trust and mort- 
gage, and of subjecting ghereto any and all property, real or per- 
sonal, which may hereafter be acquired by said company and shall 
appertain to said railroaél or be used in its construction or opera- 
tion. eae > | 
And it is further mutually agreed by and between the respective 
parties hereto that until default shall be made in the payment of 
the principal or interest of said bonds, or some part thereof, according 
to their tenor, the party of the first part, its directors and officers, 
may remain in the qui and peaceable possession and enjoyment of 
all the railroad and ace rights and franchises hereinbefore 
granted and conveyed, pnd the tolls, earnings, and income to arise 
therefrom, without any molestation by or from the party of the see- 
ond part or his, suecessors ; but in ease the said company 
20 should make degiult in the payment of the interest upon any 
of said bonds, after due demand and presentation of the 
proper coupon for such interest, and such interest should remain un- 
paid for sixty days after such default, the said party of the second 
part or his suecessors may and shall, after the lapse of said sixty 
days, upon the writtensrequest of the holder or holders of one-third 
in amount of the bongls secured by this mortgage and then out- 
standing, take actual possession of the said railroad and of all and 
singular the property and effects, rights, and franchises hereby con- 
veyed and mortgaged ‘or subject to this mortgage, and shall, through 
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agents to be appointed by him, receive the income and profits of 
said ra.lroad, for the purposes of the trust hereinbefore declared, de- 
fraving out of the same the expenses of the road and its necessary 
repairs. And if the interest on any of said bonds shall remain due 
and unpaid for the term of six months after presentation of the 
proper coupon and default in the pavinent thereof as aforesaid the 
principal of each of said bonds on which such default shall have 
been made shall, at the option of the holders of such bonds respect- 
ively, become due and payable immediately. 

This conveyance is upon the express condition and limitation 
that upon the payment of the principal and interest of each and 
every of the said bonds and the discharge of the said COMMpany from 
all lability thereupon the estate and trust herein and hereby created 
in said grantee and trustee shall cease and be null and void, and 
the premises hereby granted and conveyed and all property which 
shall have been subjected to this mortgage shall be divested from 
said grantee and Immediately be reinvested in law and in fact in 
said grantor without any entry or other act to be by said grantor 
or said grantee made or perform d. 

And it is further mutually agreed by and between the parties to 
these presents that in case at any time hereafter the holder of any 
or either of said bonds should desire to have such bond registered, 

so that it shall cease to become pavable to bearer, the said 
2] company will, on his request, register such bond in his name 

In a book to be kept by the company for that purpose, and 
will, by an endorsement upon such bond, certify that the same has 
been so registered, and thereupon the same shall be payable only to 
the person in whose name it Is so registered, or his assign, and shall 
be transferable only on the books of the Comipany. 

The company shall keep a book or books containing such trans- 
fers, and no bond so registered and certified shall be transferable, 
except by a transfer in such transfer book or books, signed by the 
party in whose name such bond shal! stand at the time of the trans- 
fer or his attorney duly authorized by a written power to be deliv- 
ered to and retained by the company, and every such transfer shall 
be noted on the bond by the seeretary or treasurer of the company, 
and the holder of any bond so registered may again make it payable 
to bearer by transferring it on said books to bearer and having such 
transfer noted by the secretary or treasurer on such bond. 

But it is agreed that the company shall not incur any responsi- 
bility to the holder of any registered bond by reason -of the pay 
ment of interest to the bearer of the coupon for such interest, and 
such payment shall discharge said company from liability for the 
Interest so paid. 

And it is further mutually agreed by and between the parties 
hereto that in case the said company should at any time desire to 
have any real or personal property which may be covered by this 
mortgage and not essential to the operation of said railroad dis- 
charged from the lien and operation of said mortgage the party of 
the second part or his successors shall release such property from the 
lien of this mortgage on the substitution therefor of other property 
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of at least equal valye and subjecting the same to the lien of this 
mortgage, oron the gurrender to said trustees for cancellation of 
bonds secured by thig mortgage to the amount of not less than Lwo- 
thirds of the value of.the property SO sought to be released, and such 
bonds shall thereupop be cancelled. 


And in case the said parties fail to agree as to the fact 
Zz whether any property sought by the COMMpPany to be released 


Is or Is not essential to the operation of said railroad or as to 
the value Qt such property, or of any property proposed LO be sub- 
stituted therefor, those questions, or either of them, as to which the 
parties may disagree shall be decided by a reteree, to be appointed 
by-one of the judges of the superior court of the State of Connecti- 
cut, on the applicatiqn of the company, and on at least three days’ 
notice of such application to the party of the second part or his 
successor. » 

And it is further fnutually agreed as aforesaid that in case it 
should be desired by the company at any time to exchange or replace 
any portion of the pyoperty which may be covered by this mortgage 
and which is essential to the operation of said railroad the party of 
the second part or nik successor shall release from the hen and oper- 
ation of this mortgage the property so sought to be exchanged or 
replaced on the company acquiring and by a proper instrument sub- 
jecting to the lien of this mortgage other property at least equal in 
value and utility for the purposes of said railroad to take the place 
of the property so released, and in case the parties: cannot agree as 
to the value or utility of the property sought to be released and of 
the property proposed to be substituted therefor those questions shall 
be decided by a referpe, to be appointed in the manner last herein- 
before prescribed. 

In witness whereof, the said corporation, party of the first part, 
has caused its corpor§te seal to be hereto affixed and attested by its 
secretary and these presents to be signed and executed in its behalf 
by David Lyman, its president, who is hereunto duly authorized 
and empowered by agvote of its board of directors passed at a meet- 
ing of said board heigl at the city of New Haven the first day of 
May, eighteen hundréd and sixty-nine. 

: This is the Corporates Seal of the New Haven, Middletown and Willimantie 
Raitroud Company. > 
THE NEW HAVEN, MIDDLETOWN AND 
WILLIMANTIC RAILROAD COMPANY. 


rTATISATON CCATETAT oo 
Attest : QO. VINCENT COFFIN, Seeretary 
By DAVIL? LYMAN, President. 
22) Signed, sealed, and delivered in the presence of— 


CHARLES R. INGERSOLL. 
JOHN C.CHOLLISTER. 


STATE OF CONNECTICUT. i 
, » on 88: 
( aunty of Ne f Llave ii, } 
i New IDAven. 


On this thirty-first Hay of May, A. D. eighteen hundred and sixty- 
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nine, personally appeared David Lyman, president of the New Haven, 
Middleton and Willimantic Railroad Company, the signers and 
sealers of the within and foregoing deed, and acknowledged the 
same to be his free act and deed and the free act and deed of said 
railroad company, before me—- 

C. Rh. INGERSOLL, 


A Superior Court Conimissior y for Ni if Flav fi (County. 


[ hereby certify that United States internal revenue stamps to the 
amount 549; dollars were aftixed to the foregoing instrument, and 
were duly eancelled. 

D. WEBSTER EDGCOMB, 
Cle rk for lliram Appl nan, Secre lary of Slate. 


Received June # 1869, and recorded by— 
D WEBSTER EDGCOMB, 
Cle rk: for Ilivam A pple TTLLALP Secre tary of State. 


STATE OF CONNECTICUT, 88: 
OFFICE OF SECRETARY OF STATE. 


I hereby certify that the foregoing is a true copy of record in this 
office. 


In testimony whereof I have hereunto set my hand and aflixed 
the seal of said State, at Hartford, this 50th day of November, A. D. 
L560. 

HIRAM APPLEMAN, 


Sec. of State. 
24 kxuipir C, 


The Boston and New York Air Line Railroad Company has let, : 
und hereby demises and lets, for the term of ninety-nine vears from 
and after the thirtieth day of Septem ber, ISS2, unto the New York, 
New Ilaven and Hartford Railroad Company ali and singular the 
railroad of the party of the first part from a point in the city and 
county of New Ilaven to a point in the village of Willimantic, in 
the county of Windham, In the State of Connecticut, and at present | 
passing through the towns of New Haven, North Ilaven, and Wal- 
lingford, in the county of New Haven; Durham, Middlefield, Mid- 
dletown, Portland, and Chatham, in the county of Middlesex; Marl- 
borough, in the county of Ilartford; Colchester and Lebanon, in 
the county of New London; Columbia and Hebron, in the county 
of ‘Tolland, and Windham, in the county of Windham, as the said 
railroad is now and as it may hereafter be located and constructed, 
and all the lands that are, or may hereafter be, included in the location 
of said railroad within the terminal points aforesaid, with all and 
singular the railways, rails, turnouts, bridges, viaducts, fences, 
station-lhouses, freight-houses, depots, shops, buildings, structures of 
every kind, cars, engines, roliing-stock, equipments, machinery, 
touls, Ways, water-tanks, walls, fixtures, and all papers, documents, 
naps, and surveys of every kind showing the condition of the lessor’s 
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title to its land herefy demised, and all its rights and obligations, 
and other appendeges, privilages, contracts, rights, and leases 
thereto appertaining! and all property, right, and interest of every 
description acquiredy and held by the lessor for the maintenance 
or operation of its railroad, together with all the tolls, income, 
issues, and profits to be derived from the operation thereof by the 
lessee, and all rights to demand, receive, and recover the same, and 
to have and do everything necessary for the use, improvement, and 

operation of iid railroad the lessor covenanting with the 
25 lessee that it bas good right to lease said premises in manner 

as herein set fprth, and that it will suffer and permit the les- 
see (it keeping all thé covenants on its part as herein contained) to 
occupy, possess, and enjoy said premises during the term aforesaid 
without hindrance of molestation, yielding and paying as rent there- 
for in each year of said term one hundred and twenty thousand dol- 
lars, which sum shajl be paid in equal semi-annual payments of 
sixty thousand dollats each, the same to be distributed by the lessee 
on the first days of M’pril and October in each year during the con- 
tinuance of this lease, beginning April Ist, 15835, to such persons and 
such persons only as shi il] be certified by the lessor to have the right LO 
receive the same by virtue of their respective holdings in the preferred 
stock of the lessor, ag such right May appear on the stock-books of 
the lessor on the twhnticth day of the months of March and Sep- 
tember next preceding said days respectively, on the basis of two 
dollars on each shart, and if the whole of said rent is not required 
in accordance with @his provision the balance shall, at the end of 
six years from the gime it becomes payable be paid over to said 
lessor. } 

And said lessee, ig addition to the rent aforesaid, hereby cove- 
nants and agrees to » pay for the benefit of the lessor, Lo the several 
holders thereof, the Interest warrants or coupons of the twenty-five 
thoustind dollars of Ponds of the Colchester Railway Company, the 
payment of which iseguaranteed by the lessor, and also the interest 
warrants or couponspur the five hundred thousand dollars first mort 
gage bonds of the lessor, upon presentation of the same at maturity; 
and the interest wartants or COUPOTs of any new bonds which may 
be issued in lieu or @xtinction of the aforesaid bonds shall in like 
manner be paid by, the lessee during the term of this lease to an 
amount not excecdiife twenty-six thousand seven hundred and fifty 
dollars a year. 9 

And the lessee further covenants with the lessor to pay, during 

each year of said term, all taxes, rates, charges, and assess- 
26 ments, ordinafy and extraordinary, which may be lawfully 

Imposed or afsessed in any way upon the lessor, its capital 
stock, indebtedness, banchises, and revenues, the premises hereby 
let, or said rental orginy part of the same, said payments to be made 
to the authority or treasurer entitled by law to receive the same, 
whether such law be that of the United States, the State of Connee- 
ticut, or any municjpal corporation of or in said State, so that said 
lessor shall be savedgharmless during the said term of this lease from 
any such tax, assessment, or charge, under laws or proceedings 
3—1097 : 
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| made or authorized by the United States or the State of Connecticut ; 

| and if any taxes or assessments shall be levied against the indi- 

| vidual holders of the stocks or bonds of the lessor, in lieu of upon 

| the lessor itself, its railroad and premises, the same shall be paid by 
the lessee. 

And the lessee covenants with the lessor to make the several rental 
and other payments hereinbefore stipulated, as the same become 
due and payable in each year of said lease: Provided, nevertheless, 
That if any of said payments shall not be made within thirty days 
from the time when thesame becomes payable, or if Gefault be made 


lessee in this indenture contained and shall be thereafter continued 
for ten days after written notice of such default has been given to it 
by the lessor, then this lease shall expire and terminate at the op- 
tion of the lessor, which may re-enter upon the demised premises 
and the same have and possess as of its former estate, and without 
such re-entry may recover possession thereof by the statutory pro- 
ceedings of sulinary process, it being understood that no demand 
for the rent, or any part thereof, and no re-entry for condition broken 
* as at common law, shall be necessary to enable the lessor to recover 
such possession, but that all right to any such demand or re- 
entry is hereby expressly waived by the lessee saving to the lessor 
any right to damages for breach of any of the provisions of this in- 
denture. 
And it is further provided that all the old rails which were 
27 formerly on the tracks of the lessor, but are or shall be before 
the beginning of said term renewed and replaced by new 
rails, shall remain the absolute property of the lessor, and not pass 
as part of the demised premises. 

And it is further provided that, whereas the lessor has mortgaged 
said demised premises by its deed dated August Ist, 1580, to secure 
its five per cent. bonds to the amount of five hundred thousand dol- 
lars, and has further guaranteed the bonds of the Colchester Rail- 
road Company, secured by mortgage of said Colchester railroad 
dated January Ist, 1878, to the amount of twenty-five thousand dol- 
lars, which bonds will mature during the term of this indenture, 
the lessor or the Colchester Railroad Company, or both, may exe- 
cute and deliver from time to time new mortgages to secure new 
bonds to be issued or guaranteed in renewal of or substitution for 
said five hundred and twenty-five thousand dollars of bonds now 
outstanding, or any part thereof, or in renewal of or substitution for 
bonds issued in renewal of such renewal bonds, and that all such 
mortgages shall be a lien on the demised premises, so far as they 
may purport to cover the same, paramount to this lease as fully as 
if executed and delivered prior thereto, and the lessee covenants to 
pay the necessary cost of preparing and issuing such new bonds and 
mortgages, unless it elects to pay the old bonds as hereinafter pro- 
vided ; but the total amount of bonds issued or guaranteed by the 
lessor outstanding at any one time shall never exceed five hundred 

| and twenty-five thousand dollars in par value or the rate of interest 
| thereon exceed that now paid: Provided, however, That the lessce 


for thirty days in the performance of any other of the covenants of 
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may, at its option, pay any such bonds at maturity, and if it shall elect 
so to do the less@r shall secure the lessee, by mortgage or other 
proper instrumen’g for the repayment, within such period not ex- 
ceeding ten years;(as the lessor may elect) from the expiration of 
this lease, of such sums of money as may be required in the pay- 
ment of such bonds, with semi-annual interest thereon at the rates 
now paid, said owes to commence upon the termination of this 
lease. 
28 And the Jessee covenants with the lessor that it will main- 
tain said dew ised premises and property during said term in 
as good order, repair, and condition as when received at the begin- 
ning of said term, replacing and renewing whatever becomes «le- 
fective or worn out from time to time, all new property, iinprove- 
ments, and renewals to become part of the demised premises, and as 
such to be deliveréd up to the lessor at the expiration of this lease, 
whether occurring¢ before or at the end of said term: Provided, how- 
ever, That an inventory and appraisal of all the personal property 
liereby demised shhill be - - within one hundred and twenty days 
from October Ist§18S82, by J. H. Franklin and E. M. Reed, or (if 
they do not agree§ by them tr a third person to be agreed on by 
the lessor and less@e, and the action of a majority of said three per- 
sons shall be fina} and conclusive on both parties; and that at the 
expiration of this* lease as aforesaid the parties hereto shall cause a 
new inventory ang appraisal of all the personal property then in 
use In connection @vith said leased railroads to be made by one per- 
son appointed by Bach, and if such two persons do not agree then by 
them and a third ;ferson to be agreed upon by the lessor and lessee, and 
the action of a majority of said three persons shall be final and con- 
clusive on both parties, and that the lessor shall then have the option 
either to take all ye | ersonal property in said inventory described 
or only so much th: seh as equals in value at the appraisal the ap- 
praised value of Said personal property hereby demised ; and that 
in the first case the difference, if any, in favor of the lessee between 
the values of the property in the two inventories shall be paid by the 
lessor to the seas ‘e, and in the second case the lessor shall have the 
right to select whych of the articles in the inventory it will take to 
the amount of the value of the articles in the original inventory. 
And the lessee covenants with the lessor that it will save the lessor 
harmless from all suits, costs, damages, and expenses by reason of any 
act or omission of the lessee in the use of said demised premises or 
otherwise under tle*s lease, and will, at its own expense, defend all suits 
brought against the lessor for any such cause, and pay the 


29 judgement, if any, therein recovere .d, when demanded on final 
process, anfl that it will make all returns during said term 
which could be—fvere there no lease—required by the laws of the 


State of Connecticut or the United States from or of the lessor, to 
any public officegs or officer, or other legal authority or assembly, 
and that, should gny such returns be required by law of the lessor, 
the lessee will furnish, on demand, so far as it has the means, all in- 
formation necessdry therefor. 

And the lessee further covenants with the lessor that it will keep 
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and perform all and singular the contracts relative to the operation 
and maintenance of the demised premises, which are now in force 
and binding on the lessor, including all stipulations in deeds of real 
estate to the lessor or its predecessor in title, as on record, and In said 
lease of the Colchester railroad, dated April 3d, 1878, and in the 
award of Chief Justice Park as to the Middletown railroad crossing, 
dated May 2d, 1851. 

And the parties hereto mutually covenant each with the other 
that in a'l other respects the covenants herein contained shall inure 
to the benefit of or be obligatory upon the parties respectively and 
their respective suceessors and assigns. 

And the lessor covenants with the lessee that it will maintain its 
corporate organization, and will, from time to time, if requested by 
the lessee, proceed to appropriate and condemn by appraisal such 
real estate as the convenient operation of the demised premises may 
render desirable, the lessee, however, advancing and paying all ex- 
penses thereby incurred, including legal expenses; and the lessor 
also agrees that the lessee may use its name in bringing or defend- 
lng any suits so far as it is or may be necessary for the quiet enjoy- 
ment and protection of the demised premises, but at the sole ex- 
pense of the lessee, sav:ng the lessor harmless from all loss, costs, or 
damages thereby accruing. 

And the lessee further covenants with the lessor that 1t will fur- 

nish and keep all such books, forms, and papers, and do and 
OU) perform all such acts and things at its own cost and expense 

as may be required for the proper issue, record, and transfer 
of the stock of the lessor, and for the registration and transfer of any 
of the aforesaid bonds, and will provide a suitable person to act as 
ihe transfer agent of the lessor during the continuance of this lease : 
Provided, always, That all stock certificates and bonds shall be 
signed by the proper officers of the lessor. 

It is understood that this lease, when approved by the parties 
hereto by a stockholders’ vote, as required by the laws of Connee- 
ticut (subject to which approval by both said lease is executed), shall 
be in lieu and discharge, from and after September 30th, 1882, of 
the existing contract between said parties, dated March 21st, 1879, 
saving to each party all rights under said contract accruing before 
October Ist, 1882. 

[n witness whereof the said parties hereto, under the authority and 
direction of their respective boards of directors, have caused this 
instrument to be signed aud sealed by their respective presidents 
the — day of August, A. D. 1882. 


a 
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v 
Joint and Several Answer of the Boston and New York Air Line Rail- 


road Company anh of Alfred R. Goodrich, Treasurer of said State. 
Superior Court, gliddlesex County. November Term, J554. 
Hubert b. Gates 
J Us, 
Tue Boston AND Now York Arr Link Rattroap Company et al, 
F First defense. 
(1.) Paragraphs first, second, third, fourth, and tenth are ad- 
niitted. 
ol (2.) So much of paragraph five as alleges a conveyance by 
said Raymond, trustee, to this defendant company on July 
Sth, 1875, and that baid trustee and his successors in the office of 
State treasurer have never since claimed any right or interest in 
the premises conveyrd is admitted, and the rest of it is denied. 

(3.) Said Raymond, as trustee under said mortgage, and in behalf 
of all the bondholders thereunder, brought to the superior court for 
New Ilaven countyf at its May term, 1875, a bill to foreclose said 
mortgage against the New Haven. Middletown and Willimantic 
Railroad Company, Charles Atwater, Henry b. Harrison, Juiius 
Ilotchkiss, 0. Vincent Coffin, William R. Galpin, John N. Camp, 
and George HH. Bishdp; and, pending said bill, Charles Dana, of the 
city and State of Mew York, and others, as holders of such bonds 
secured by said mortgage, and constituting in all a majority in in- 
terest of such borftholders, and Allyn M. Colegrove and others, 
creditors of said company, by leave of said court, intervened in said 
cause for their reshective interests and became parties upon the 
record thereto; andg pending said bill, a scheme for the foreclosure of 
said mortgage and the reorganization of the management of the 
mortgaged premised. and for the transfer of said premises, If fore- 
closed, toa corporation to be formed by the first-mortgage bond- 
holders, with a pref? rred stock of not exceeding 30,000 shares and 
a common stock of bot exceeding 10.000 shares was agreed on by 
all parties in interést and approved by said court in said cause, 
which scheme is thg same as that contained and enacted in this said 
defendant’s charter, and all parties to and intervenors In said cause 
were fully heard in said cause, and with the consent of all said par- 
ties a decree Was du Vy passed therein recognizing and resting On said 
scheme as enacted fi said charter and ordering a strict foreclosure 
of said mortgage unless the sums due on the several bonds thereby 
secured and on the coupons thereto appertaining should be paid on 

or before thé fourth Friday of June, 1875, to which suit and 
o2 decree the praintiff was a party by representation, and where- 
by his rights’ were fully concluded. 

(4.) Said foreclogure became absolute on said day under said 
decree, whereby all’said mortgage indebtedness became merged in 
and paid by said foreclosed security. 

(5.) Afterwards this defendantcompany was duly organized under 
its said charter, ana thereupon, and conformably to its provisions, 
¢ 
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said Raymond, trustee, conveyed said foreclosed premises to this 
said defendant, as the absolute owner thereof, in fee-simple. 

(6.) Paragraph six Is admitted, except so much thereof as alleges 
the purchase and ownership of said bonds and coupons by the plaintiff, 
as to which, as also as to paragraph twelfth, the defendants have no 
knowledge suflicient to form a belief. 

(7.) So much of paragraphs seven and eight as alleges that this 
defendant company claims ownership of said mortgaged premises 
and that the lease, Exhibit C, has been negotiated and a meeting 
called to ratify it, is admitted, and the rest is denied. 

(S.) Paragraphs nine, eleven, and thirteen are denied. 


Second defense. 


The right of action for the cause stated in the complaint, Ly Ing 
dependent on the validity of the said defendant’s charter and its 
title under said deed of July 8th, 1875, did not acerue within six 
Vears next before the commencement of this action, but accrued 
more than seven years before the same, and for the plaintiff's delay 
and laches'no exeuse is shown; whereby his suit is barred. 

By SIMEON E. BALDWIN, 
The iy" Attorney. 


ded Plaintiti’s Reply ln thie Joint and N, i's ral Answe - of thre dD fi nd- 
ants un thre Ahove-entitled fwuse as lo First 1) fe 1ine, 


Superior Court, Middlesex County. February Term, 1559. 


Hubert Bb. Gares 
is. 

Tut Boston anp New York Ark Line R. R. et al. 

|. The plaintiff demurs to all of paragraph 5 from and after the 
sixteenth line, in which the conduct and acts of the persons named 
therein as interveners, a scheme for foreclosure of a mortgage and 
reorganization of the Management of the mortgaged prenilses ana 
transfer thereof, as not constituting any defense or any part of a 
defense of a legitimate character, and as utterly irrelevant and 
frivolous, and as referring to persons not parties to this suit, and to 
acts and things not alleged to have been performed by this plaintiff 
or binding upon him, there being no allegation that the plaintiff 
had notice of the sane or that he Was actually il party thereto, or 
that any person authorized in his behalf consented thereto ; and for 
further reason, because if said foreclosure was based upon any scheme 
for reorganization ot the management of said morte: ved premises 
and allowed or ordered by the court, as alleged, the same was extra- 
judicial and without authority of law, and the said trustee had no 
authority or right to be a party thereto, and said proceedings and 
decree were without any legal authority whatever; and the plaintt!f 
demurs to the allegation in the last clause of said paragraph for the 
further reason that it is indefinite and obscure, there being in it no 
allegation as to what kind of representation the plaintiff! was made 
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a party by nor any shatement as to the manner of the representation 
or the person by whom it was effected. 

2. I aragraph | is denied, so far af the allegations of merger and 
payment of the plaijtiff’s bonds are conce rned. 

3. Paragra 5 is denied, except so far as hereinafter ad- 
od mitted. The plaintiff says that the defendant company or- 
ganized under a charter, but said charter is unconstitutional 
and void as to this pdaintiff, and further says that said Raymond 
did convey the mort®aged premises Lo the detendant company, but 
said conveyance Is Rope ative and void as against this plaintiff, and 
if said convevance is of any validity whatever is valid only asa con- 
veyance of such estate as he acquired by virtue of said foreclosure, 
and is subject to all the rights which the plaintiff had and now has 
as a bondholder under said mortgage whose debt was not and is not 
now due. © 

As to the second Getense : 

The plaintiff demurs to the whole of the same, because there 1s 
ho allegation in it tltat the right of action accrued at the time of 
vranting said charter or taking the alleged title under said deed, and 
because no time whatever is alleged in said defense when said right 
of action accrued, and no facts are alle 45 “tl therein by which the 
same can be inferred, and because the injury complained of in the 
plaintill’s complaing is such as is not barred, if any exist, and be- 
cause no laches appear on the tuce of the complaint and none are 
stated in said second defense. 


HUBERT B. GATES, 
° by lis attorney, 5. A. ROBINSON, 


7 


ede) Judgiient. 
Superior Court: Middlesex County. February Term, 1855. 
Huperr B. Gates, of South Orange, in the State of New Jersey, 


Tue Bostox anp New York Arr Line Raitroap Company or 
Middletown; the, New York, New Haven, and Hartford Railroad 
‘ . . . ¢ . > ‘ . . . 
Comp y of New Haven, and Alfred R. Goodrich, of Vernon, 
Treasurer of the State of Connecticut. 


This action by edmpl: aint claiming an injune tion, a receiver, and 
other relief, came to the November term of this court, 1882, and 
then by continuance to the present term, said Alfred R. Goodrich, 
treasurer of said State, having been made a party defendant after 
the original institution of said suit, and at this term all said parties 
appeared and were at issue, as on file. | 

The court, havin heard the parties, finds the issues in favor of 
the defendants, and, at the request of the plaintiff, specially sets forth 
the facts found, as jollows: 

Each and all the'allegations in the complaint of fraudulent con- 
duct and conspir ach to de fraud by the defendants, or either of them, 
ure unproved al Antrue. 

The Boston and Wew York Air Line Railroad Company, prior to 
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its lease of its franchise and property to the New York, New Haven 
and Hartford Railroad Company, was unable to operate its railroad 
satisfactorily and profitably to those interested in it, and no divi- 
dends were paid. Since the execution of the lease four per cent. div- 
idends have been regularly paid on its preferred stock, and the 

plaintiff’s bonds have consequently large appreciated in value. 
56 By converting them into preferred stock he can now realize 

about ninety-one per cent. of their face value by a sale, or four 
per cent. dividends as an investment. 

The plaintiff was the financial manager of a mereantile copart- 
nership by the name of Gates & Brother, composed of himself and his 
brother, in 1870 and 1871, when the bonds in question were issued. 
The firm took them and others of the same kind at those times in the 
regular course of their business in payment for supplies furnished by 
them toa contractor on the New Haven, Middletown and Willi- 
mantic Railroad Company. | 

The business of said copartnership was earried on at Colchester, in 
this State, and both copartners resided there until 1878, when the co- 
partnership was dissolved, and in a division of assets the plaintiff re- 
eeived the bonds in suit. 

From 1871 to 1875 the plaintiff was in poor health and unable to 
attend much to business. He was on that account in Europe a part 
of the year 1872, and again for three or four months in 1874, between 
the months of June and November. [is illness was not such as to 
prevent lis reading the current news in the papers, but he was not 
at the time the charter of the Boston and New York Air Line Rail- 
road Company was granted aware of the fact, or that there had been 
a foreclosure decreed against the New Haven, Middletown and Wil- 
limantic Railroad Company, or that under the new corporation the 
bonds of the former company were being converted into stock. Ile 
has never personally been a party to or participated in any of the 
proceedings anterior to and involved in this suit, nor authorized any 
one to represent him in them, or any of them, or been personally 
served with notice with respect to them, nor in any way in fact as- 
sented to them, and has not elected to have his bonds due, and still 
claims them as valid and subsisting securities under the first mort- 
gage of the New Haven, Middletown and Willimantic Railroad Com- 
pany. 

The change of name from that of the old to that of the new cor- 

poration was made on the outside of the cars soon after the 
od Incorporation of the new compar y, and time-tables under 

the new name were posted in the depots along the line of the 
road and at other usual places, of which the newspapers have fully 
spoken. 

The plaintiff was often in the city of New York after the firm re- 
ceived the bonds and during the continuance of the copartnership, 
and was occasionally in the oflice of Hatch & Foote, who were the 
agents, and one of them the treasurer, of the Boston and New York 
Air Line Railroad Company, and on these occasions had conversa- 
tion with Mr. Foote about the payvinent of the coupons attached to 
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said bonds, but he didenot notice the change of name on the cars or 
time-tables. ' 

All other allegations in the complaint which are denied in the 
answer are unproved and untrue, except those in paragraph 9, 
“that the Boston and New York Air Line Railroad Company claimed 
the power and right te do and perform the acts they had thereto- 
fore done by virtue of %he powers granted them in their charter,” 
“and that said charter’ was obtained without the knowledge or con- 
sent of the plaimtilh.” 

The act of incorporation of the New Haven, Middletown and 
Willimantic Railroad Company, its mMortgave to secure its first issue 
of bonds, the foreclosure of said mortgage, and the legal proceedings 
in connection therewith; the act of Incorporation of the Boston and 
New York York Air ine Railroad Company, the conveyance to it 
of the property of tha New Ilaven, Middletown and Willimantie 
Railroad ¢ ‘ompany, anf! its lease of its franchise and property to the 
New York, New Haveyg and Hartford Railroad Company are sever- 
ally made a part of this finding. 

The : said acts of Incar por ition, mortgage, fore Cc ‘losure, conveyance, 
and lease were and are as agi tunst the plaintiff legal and operative 
acts, instruments, and wroceedings. 

As a conclusion of lew from these facts the court finds the issues 
for the dafendants. 

Whereupon it is adjudged that the defendants recover of the 
plaintiff their costs, t LXe “dat —. 

PHLELDPS, Judge. 
38 “ Exiipir 1. 
. Charter. 
An act incorporating ¥ New Haven, Middletown and Willimantic 
Railroad Company. 


Resolved by this asseenbly: Secrion 1. That David Lyman, Henry 
G. Hubbard, Llorace Smith, Charles Parker, Tilton E. Doolittle, 
Bartlett Bent, Jr., Charles G. Buel, O. Vincent Coftin, Moses W. 
Terrill, with such othe persons as shall associate with them for the 
purpose herematter setfforth, ure hereby constituted a body politic 
ana corporate, bv the i ime of the “New Ilaven, Middletown and 
Willimantic Reilroad .Company, and by that. name shall have 
power to sue and be sugd, plead and be impleaded, in any court in 
this State, to make and, have a common seal, and the same to break, 
alter, or renew at pleasure; and said corporation is hereby vested 
with all powers, privileges, and immunities which are or may be 
hecessary LO Ci Pry Intoe ‘tlect the PUPpPoses and objects of this act as 
herein set forth; and gaid company is hereby authorized and em- 
powered to locate, coystruct, maintain, complete, and operate a 
single, double, or treble railway or railroad from some suitable point 
in the city of New Hagen through the towns of New Haven, North 
Haven, Wallingford, Purham, Middlefield, Middletown, Portland, 
Chatham, Marlboroug$, Hebron, Columbia, Lebanon, Colchester, 
and Windham to some suitable point in the village of Willimantic, 

4—1007 . 
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or through such of said towns, or other towns adjacent thereto, 11 
such route as may be found expedient for the most direct and feasible 
way for a railroad from New Haven to Willimantic through Mid- 
dletown, and to transport, take, and carry property and persons 
upon said railroad or way by force and power of steam, of animals, 
or of any mechanical or other power, or of any combination of them 
which said corporation may choose to apply. 
Sec. 2. The capital stock of said corporation shall be three 
3D millions of dollars, with the privilege of increasing the same 
to six millions of dollars, or to any amount not exceeding 
said last-named sum, at the pleasure of said corporation ; and said 
capital stock shall be divided into shares of one hundred dollars 
each, and shall be deemed personal property, and be transferable in 
such manner and at such places as the by-laws of said company 
shall direct. 

Sec. 3. The persons named as corporators in the first section 

hereof, or a majority of them, and such person or persons as they 
shali appoint for that purpose, shall open books to receive subserip- 
tions to the capital stock of said company, at such time or times and 
place or places as they, or a majority of them, shall appoint; and 
shall give such notice of the times and places of opening said books 
as they shall deem reasonable, and shall receive said subscriptions 
under such regulations as they may adopt for that purpose; and 
said corporators, or a majority of them, may authorize necessary 
surveys, services, and estimates as tosaid road pr ior to the organlzi i- 
tion of said corporation, the cost of which may be reimbursed by 
said corporation when organized. 

Sec. 4. The persons named in the first section hereof, or a ma- 
jority of them, are hereby authorized to call the first meeting of the 
stockholders of said corporation, in such way and at such time and 
place as they may appoint, whenever five hundred th6ousand dollars 
or more of the capital stock of said corporation has been subseribed 
for, to choose directors, and perfect the organization of said corpora- 
tion; and, in all meetings of the stockholders of said corporation, 
each suare shall entitle the -holder thereof to one vote, which vote 
may be given by said stocknolder in person or by lawful PrOXY , 
and, whenever said corporation shall have been so organized, it 
may proceed to commence the construction of the railroad herein- 
before specified ; and the annual meeting of the stockholders of said 
company for the choice of directors shall be holden at such time and 
place and upon such notice as said company in their by-laws may 
prescribe. 

Sec. 0. The immediate government and direction of the 

40) affairs of the company shall be vested in a board of not less 
than nine directors, who shall be chosen by the stockholders 

in the manner herein provided, and shall hold their offices until 
others are duly elected and qualified as directors in their places; 
and the said directors (a majority of whom shall be a quorum for 
the transaction of business) shall elect one of their number to be 
president of their board, who shall also be president of said com- 
pany. ‘They shall also choose a clerk, who shall be sworn toa 
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faithful discharge of hts duty, and a treasurer, who shall give bonds 
with surety to said coipany, in such sum as the by-laws may re- 
quire, for the faithful «lischarge of his trust. And in case it shall 
so happen that an elgetion of directors shall not be made on any 
day appointed by the by-laws of said company, said company shall 
not for that cause be deemed to be dissolved, but such election may 
be holden on any day evhich shall be appointed by the directors of 
said company; and said directors shall have power to fill any 
vacaney which may occur, by death, resignation, or otherwise, in 
their own body, by a majority vote of the directors present at any 
regular or special meeting called for that purpose. 

Sec. 7 [6]. The directors shall have full power to make and pre- 
scribe such by-laws, rules, and regulations as they shall deem need- 
ful and proper (not contrary to the laws of this State or of the 
United States) touchitg the disposition and management of the 
stock, property, estate and effects of said corporation, the transfer of 
its shares, the duties And conduct of its officers and servants, the 
elections and meetings of directors, and all matters whatsoever 
which may appertain $o the concerns or interests of said corporation. 
Said corporation shall «have full power to equip, maintain, use, and 
enjoy the said railroedy and may purchase, hold, and use, anywhere 
upon the line of said road or otherwise, engines, cars, and other 
necessary things for the use of said railroad, and for the transpor- 
tation of persons, goods and merchandise; and shall have power 
to purchase, receive, and hold such real estate, in fee-simple or 

otherwise, as mey be necessary or convenient to accomplish 
4] the purposes of ‘this act. And said company may make any 
lawful contract With any other railroad company with whose 
railway its track may ¢gonnect or intersect, in relation to its business 
or property, and may,take lease of the property and franchise of, 
or lease its property and franchise to, or make joint stock with, any 
such railway company; and any company having any such con- 
nection or intersecting, railway may make with this company the 
contracts aforesaid.  ° 
4 

Sec. 8 [7]. Said corporation shall have all the powers, privileges, 
and immunities, in the statute laws of this State relating to railroads, 
in the act concerning g@ommunities and corporations in the revision 
of L866, and shall be siebject to the liabilities and restrictions therein 
contained, except as acne herein provided. 

' Sec. 9[8]. Whenevee the land or estate of any person, or of any 
feme covert, infant persén, non compos mentis, cestur qite trust, or per- 
son out of this State, ~ vs be required for the purposes of said rail- 
road, the notice to be given to such persons of a proposed laying 
out of said railroad, orjocation thereof upon said land or estate, or 
of an application by sakl company for the appointment of appraisers, 
or of an appraisal of said land or estate, may be such reasonable 
notice as shall be preset'bed and ordered by some judge of the su- 
perior court, as by section four hundred and seventy-five of the act 
concerning communities and corporations, on page one hundred and 
eighty-seven of the ReVised Statutes of 1866, and such notice, duly 
given in the manner s@ prescribed by such judge, shall be eleemed 
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sufficient notice to such persons. The husband of any such feme 
covert, the guardian of any such infant, the trustee of any such cestui 
({ile trust, and the conservator of any such Ppersol 20 CONLPOS mentis, 
respectively, may, in behalf of that person, release all damages for 
any lands or estates taken as aforesaid as effectually as they might 
respectively do if the same were holden in their own right respect- 
ively. 
Sec. 10 [9]. If said company shall not. complete the con- 
42 struction of the railway hereby granted on or before July 4th, 
A. D. 1576, then the powers herein contained shall become 
null and vox:. : 

Sec. 17 [10]. Said railroad company may borrow money at a rate 
of interest not exceeding seven per cent. per annum, payable semi- 
annually, and may secure the repayment of the same by its bonds, 
with or without its corporate seal, signed by its president and counter- 
signed by its treasurer, with or without coupons attached thereto, 
to an amount not exceeding at any time one-half of the amount 
actually expended for the construction and equipment of their road. 
And the bonds of said company may be from time to time renewed, 
and may be made convertible into the stock of the said company, 
and may be disposed of at such times, places, and rates, and on such 
conditions, as shal! be fixed by the directors of said company, and 
sald company may, by a vote of its stockholders at a meeting duly 
called for that purpose, secure said bonds by a mortgage of its rail- 
road and ali its property, rights, and franchises under tts charter, 
or any part thereof, by deed duly executed by its president, under 
the corporate seal of said company, to the treasurer of the State, and 
his successors in office, in trust for the holders of said bonds, and 
recorded in the office of the secretary of this State, but before being 
issued said bonds shall be registered in the ofti¢e of the comptroller 
of publie accounts, and a certificate thereof shall appear on the face 
of each bond: Provided, That no such bonds shall be issued by said 
company of a denomination less than five hundred dollars, and the 
president and chief engineer of said company shall certify to the 
comptroller of this State, under oath, the amount expended toward 
the construction and equipment of said road before said bonds shall 
be registered and issued as aforesaid. 

Sec. 72 [11]. And for the purpose of crossing the Connecticut 
river with said railroad said corporation is hereby authorized to con- 
struct, maintain, and use, as a part of its railroad, a bridge across 
said Connecticut river at the narrows below the citv, and within the 

town of Middletown, of a span at least six hundred and 
45 twenty-five feet in length, and of a height above the surface 

of the water In said river, at said place, at low water, of at 
least one hundred and forty feet. 

Sec. J3 [12]. Nothing contained in this resolution shali authorize 
or allow the using, in the construction or equipment of the line of 
railway herein authorized, any portion of the capital or funds of the 
Boston, Hartford, and Erie Railroad Company, or of any money 
loaned to them or that may be hereafter loaned to them; and no 
merger of the road herein authorized shall be made with the road 
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of said Boston, Hartford and Erie Railroad Company ; and no lease 
of the road herein aug¢horized, and no transfer of the rights and 
franchises herein granted shall be made whereby said Boston, Hart- 
ford and Erie Railroad Company shall become the lessee or owner 
of the road herein autltorized, until such time as said Boston, Hart- 
ford and Erie Railroad*Company shall have fully completed their 
road from Waterbury tg Fishkill. 

Sec 14 [13]. This resylution may be altered, amended, or repealed 
at the pleasure of the General Assembly. 

Approved, July 24, 1867. 
An act amending the daarter of the New Haven, Middletown, and 

Willimantic Railroad Company. 


Resolved by this Assémbly : Seerron 1. That the charter of the 
New Haven, Middletown, and Willimantic Railroad Company is 
hereby amended SO that. tor the purpose of crossing the Connecticut 
river with said railroad,'said corporation is hereby authorized to con- 
struct, maintain, and uge as part of its railroad a bridge across the 
Connecticut river, at ortnear the city of Middletown, to connect with 
the railway or track on the opposite sides of said river, and bea part 
of its railway or track ; said bridge shall be constructed and used in 
such a manner as to cayse no substantial and material obstruction 

to the free navgvation of said river, and shall be provided 
1 with two draws, each of which shall be of such a width as to 

permit the free }Jissage of the largest vessels navigating said 
river, and each of which draws shall be not less than one hundred 
and thirty feet in width in the clear. Said corporation shall at all 
times during the season of navigation cause said draws to be kept 
open, except when necessarily closed for the passage of engines and 
cars, and shall give at atl times to boats and vessels having occasion 
to pass said draws the preference over engines and cars, and shall 
cause said draws to be promptly opened to such boats and vessels, 
on signal, whenever sal signal shall have been given before any 
train or engine shall hare appeared in sight and signaled its inten- 
tion to pass; and for any refusal or unnecessary delay in opening 
said draws said corporation shall pay just damages to the party ag- 
erieved thereby. From, sundown to sunrise, during the season of 
navigation, suitable liglets or signals shall be maintained and kept 
upon said bridge on each side of said draws, and above or over the 
pier between the same, to guide vessels approaching said draws ; and 
said corporation shall fprnish and maintain a suitable tug-boat at 
or near said bridge to*assist the passage of vessels through said 
draws, upon the application of parties interested in the navigation 
of said river, whenever; in the opinion of the general railroad com- 
missioners, the same shh! be hecessary for the purpose aforesaid, 
and they shall order tha same, and shall furnish such other reason- 
able facilities for the passage of vessels, without hindrance or delay, 
through said draws as sgid railroad commissioners may from time 
to time require, upon ‘plication made to them by any person or 
parties interested ; and wud corporation shall be lable to pay to all 
persons or parties who my be injured by the neglect or violation 
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of any provision of this section, or any negligence of the agents or 
employees of said corporation under said provisions, all damages 
which such persons or parties may suffer thereby. 

Sec. 2. Said bridge and draws shall be located and constructed in 

such a manner, at such a place, and upon such plan as shall 
45 be approved by a competent board of engineers, to be ap- 
pointed by the superior court for Middlesex county, upon 

application to be made to said court by said corporation, and 
the spans of said bridge between the piers, except the draws and 
the spans cil the ends ot said bridge, shall he at least two hundred 
feet in length. Before appointing said board said court shall, by 
its order of notice, require such especial notice to be elven In one 
or more of the newspapers pullished in Ilartford and in Middle- 
town, and such general and pubhie notice to all parties interested as 
said court niay deem reasonable, to appear and be heard, if they see 
fit, in reference to said appointment, and after such notice shall have 
been given in accordance with said order said court shall make said 
appointment. Said board, before determining upon the manner, 
places, and plan for the construction and location of said bridge and 
draws, shall give to the parties interested in said matters such notice 
and opportunity to appear before them ‘and be heard in reference 
thereto as shall be required by order of said court, and shall finally 
make return of their doings to said court. And said corporation 
mav locate, establish, build, and maintain the piers and works of 
sald bridge in the places and-in the manner to be designated In the 
plan which shall be so approved by said board. 

Sec. 3. This resolution may be altered, amended, or repealed at 
the pleasure of the General Assembly. 


Approved June 17, 1868. 


An act relating to the charter of the New Haven, Middletown and 
Willimantic Railroad Company. 


Resolved by this Assembly, That the several towns named in the 
first section of the resolution passed May session, 1867, incorporating 
the New Haven, Middletown and Willimantic Railroad Company, 
be, and hereby are, authorized to loan their credit by the issue of 
bonds, for the purpose of aiding in the construction of the railroad 

of said corporation, to an amount not exceeding, in the case 
46 of each town, five per cent. of the amount of its grand list 

last completed, said bonds to be secured by a second mort- 
gage of all the property and franchise of said railroad company : 
Provided, That no one of said towns shall be authorized to issue 
such bonds in aid of said railroad company until a vote of said town 
shall be passed by two-thirds of the electors present at a town meet- 
ing duly called for that purpose, approving of the issue of bonds 
not exceeding the amount above named. 


Approved July 24, 1868. 
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An act confirming the vote of the town of Middletown for the issue 
of bonds to the New flaven, Middletown and Willimantie Rail- 
road Company. : 

Whereas the legal votegs of the town of Middletown, at a special 
town meeting duly calle) for that purpose and held on the fourth 
day of May, 1869, and inaid meeting duly assembled passed the 
following resolution by nparly a unanimous vote, Viz: 

“ Voted, That the townvof Middletown loan its credit to the ‘ New 
Haven, Middletown andy Willimantic Railroad Company’ in the 
further sum of one hu&dred thousand dollars, on the condi- 
tions and subject to the same regulations as expressed in the vote 
of January twentieth, A. 2. 1869, loaning the credit of the town to 
suid company for two huydred and forty thousand dollars, subject, 
also, to the approval of tlhe next General Assembly of the State of 
Connecticut :” Thereforg— | 

Resolved by this Assen bly, That the said action and vote of said 
meeting is hereby validat@d and confirmed to all intents and pur- 
poses, und that the same sfiall have the same force and effect as if 
the action of said meeting had been authorized by act of the Legis- 
lature of this State; and the bonds issued under and In pursuance 
of said vote shall be valid” and binding Upon said town of Middle- 
town and the inhabitants [hereof in the same manner and to the 
saine extent as if authorized by the prior act of the Legislature. 

Approved May 28, 156% ; 


47 An act in addition to an “Act for the assessment and ecol- 
- . 99 
lection of taxes. 


Be it enacted by the senate and house of representatives, in Gen- 
eral Assembly convened, Vhat all bonds issued, or which may be 
issued, b’ any town or ciéy in aid of the construction of the rail- 
roads of * The ConnecticutlWestern Railroad Company,” the “ New 
Haven, Middletown, and” Willimantic Railroad Company,” the 
“Shepaug Valley Railroad! Company,” and “ The Connecticut Val- 
ley Railroad Company,” and either of them, in pursuance of legal 
votes of such town or city as authorized or ratified by the Legislature 
of this State, and all bonds+issued, or which may be issued, by any 
town or city to provide or raise money to pay for stock subseribed 
by such town or city in any of the said railroad corporations in this 
State, in pursuance of legal votes of such town or city authorized or 
ratified as aforesaid, shall Ye exempt from taxation in the hands of 
the holders of such bonds: Provided, That whenever the avails of 
such bonds or stock shall have been expended in the construction 
of the railroads of said corporation respectively such railroad cor- 
porations shall pay a tax‘of one per cent. to the treasurer of this 
State upon the amount of such bonds issued by any town or city in 
aid of the construction of such railroad as aforesaid, whether such 
bonds are owned by persoris or corporations in this State or else- 
where and upon the amount of stock subscribed by any town or 
city in any of the said railrdad corporations as aforesaid. 

Approved June 10, 1560. . 
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An act in alteration of an act entitled “An act for the assessment and 
collection of taxes.” 


Be it enacted by the senate and house of representatives, In Gen- 
eral Assembly convened : The treasurers of the several savings banks, 
societies for savings, and building associations established in 
LS this State shall, within the first ten days of July, annually 
make out under oath and deliver to the controller of public 
accounts statements of the total amounts of all deposits and stock in 
said institutions respectively, except the amount invested in bonds 
of this State, which by law are exempt from taxation, and also the 
amount invested in bonds issued in accordance with the act passed 
at the present session of the General Assembly, entitled “An act in 
addition to ‘An act for the assessment and collection of taxes,” and 
approved June 10, A. D. 1869, upon the amount of which bonds a 
tax of one per cent. Is required to be paid to the treasurer of the 
State, for the use of the State, on the first day of the month in which 
such statements are herein required to be made, and each of such 
savings banks, societies for savings, and savings and building asso- 
ciations shall pay to the treasurer of this State, for the use of the 
State, a sum equal to three-fourths of one per cent. on the total 
amount of deposits and stock in such institution,except as aforesaid, 
on the first day of July in each year, one-half to be paid on or be- 
fore the twentieth day of July and one-half on or before the twen- 
tieth dav of January annually thereafter, which tax shall be in leu 
of all other taxes upon said institutions and the deposits therein ; 
but this section shall not be so construed as to exempt from taxation 
any real estate held by any savings bank, society for savings, or 
savings and building “associations beyond what may be required 
and used by such institution for the transaction of its appropriate 
business. 
Approved July 1, 1869. 


An act arnending the charter of the several railroads therein named. 


Whereas the General Assembly at its May session, A. D. 1868, 
granted charters to the Connecticut Western, Shepaug Valley, and 
Connecticut Valley Railroad Companies, authorizing the towns 
49 along the the route of said railroads to subseribe for stock, 
and also amended the charter of the New Haven, Middletown 
and Willimantic Railroad Company so that certain towns were au- 
thorized to issue their bonds in aid of said railroads, said subserip- 
tion of stock and issue of bonds being made dependent upon the ap- 
proval of two-thirds of the electors present In town meeting duly 
called for that purpose; and whereas the object of the General As- 
sembly in prescribing a decision by a two-thirds’ vote was to secure 
the approval of those electors paying a major part of the taxes of 
said towns: now, therefore, in order to more effectually carry out 
the provisions of said charters— d ; 
Section 1. ‘That said towns, excepting those having incorporated 
cities in their limits, be, and they hereby are, authorized to subscribe 
for stock and to issue bonds in aid of said railroads to further carry 
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out the provisions in said charters and amendments thereto pro- 
vided; that said towns shift], at a town meeting specially named for 
that purpose, vote to substribe for said stock and issue said bonds 
under the conditions andy restrictions named in the following see- 
tion. . : 
Sec. 2. Said meeting shajl be called by the selectmen whenever a 
petition shall be presented@o them signed by not less than twenty 
voters of the town and by such a number of the tax-payers of the 
town as together pay, or are assessed for, the major part of the taxes 
of the town, which petitiorg shall state that the signers thereof are 
in favor of subscribing for said stock or issuing said bonds, and 
therefore ask that such mé@cting be called, and said petition, with 
the names of the signers thereto, shall be lodged in the town clerk’s 
office at least ten days befove the date of such meeting, and shall be 
open to the inspection of all. Signatures may be added to said 
petition or removed thereffom bv any signer at any time up to the 
close of said town meeting, and the voting shall be conducted in the 
manner provided in said @harters and amendments. If, after the 
closing at the ballot-boxes of said meeting, the selectmen, or a ma- 
jority of them, on comparison of the names still remaining 
50 appended to said petition with the grand list of said town 
last made and compfeted, are satistied that the signers of said 
petition pay. or are assessed, for, the major part of the taxes of said 
town, and it shall also appear after the ballots are counted that a 
majority of the ballots so cast at said meeting are in favor of sub- 
scribing for said stock or Issuing said bonds, then the said proposed 
vote shall be deemed and held to have been passed and adopted, 
and to be a lawful and vali& vote of said town, and thereupon any 
subscription for said sharesvor in favor of issuing said bonds, made 
In conformity with said vot®, shall be deemed and held to be a sub- 
scription made by said towp, and shall be obligatory, according to 
the terms thereof, upon said town, and said petition and the names 
of the signers thereto shall be entered at length On the records of 
said town. . 
Approved June 25, 1869. , 
An act extending the time for the construction of the lines of the 
Boston, Hartford*and Erie Railroad Company. 


A] 

Resolved by this Assemblhy: 

Secrion 1. That the time within which the Boston, Hartford and 
Erie Railroad Company may construct the following-deseribed lines 
of railroad, to wit, the Providence, Hartford and Fishkill railroad, 
the Thompson and Willimanmiie railroad, and the Southern Midland 
railroad and its line chartergd in Putnam,and extending from Put- 
nam to the line of the State of Rhode island, and located in the 
towns of Putnam and Thompson, in this State, is hereby extended 
to the fourth day of July, 1875. 

Sec. 2. So much of the charter of the New York and Boston Rail- 
road Company, and the several acts and resolutions of the General 
Assembly amendatory thergpf, as may authorize the construction 
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of a railroad between New Haven and Willimantic, is hereby re- 
pealed, 
Approved July 1, 186%. 


51 An act in addition to “An act for the assessment and collection 
of taxes.” 


Be it enacted by the senate and house of representatives in Gen- 
eral Assembly convened : 

Section 1. That the tax imposed in section forty-six, chapter I, 
title LXNIV, of an act entitled “An act for the assessment and col- 
lection of taxes,” shall take the place and be in lieu of all other 
taxes on railroad and horse railroad property, franchises, funded 
and floating debts within this State. 

Sec. 2. Allaets and parts of acts inconsistent herewith are hereby 
repealed. 

Approved July 27, 1867. 


s 


Decree. 


Superior Court, New Haven County. May Term, A. D. 1875. In 
lquity. 


WittiaAM Kk. Raymonp, Treasurer, 
is, 

THe New Haven, MippLerown anp WILLIMANTIC RAILROAD Com- 
pany, Charles Atwater, Henry b. Harrison, Julius Hotchkiss, O. 
Vincent Coffin, Wilham R. Galpin, John N. Camp, and George H. 
Bishop. 


Upon the petition of the said William E. Raymond, treasurer of 
the State of Connecticut, in the above-entitled cause, showing that 
horetofore, to wit, on the Ist day of May, 1869, the New Ilaven, 
Middletown and Willimantic Railroad Company was a corporation 
chartered by said State for the purpose of constructing and operating 
a railroad from the city of New Haven to the village of Willimantic, 
with power to locate and construct the same through the towns of 
New Haven, North Haven, Wallingford, Durham, Middlefield, 

Middletown, Portland, Chatham, Marlborough, Hebron, Co- 
o2 lumbia, Lebanon, Coichester, and Windham, and any other 

towns adjacent to those above enumerated in the line of the most 
feasible route between said terminal points, passing through Middle- 
town, and with power to borrow money at a rate of interest not ex- 
ceeding seven per cent. per annum, payable semi-annually, secured 
by its bonds, with coupons attached thereto, to the amount herein- 
alter specified, and to dispose of such bonds at such times, places, 
and rates, and on such conditions as should be fixed by its directors, 
and to secure such bonds by a mortgage of its said railroad and all 
its property, rights, and franchises, or any part thereof, to the treas- 
urer of the State of Connecticut and his successors in office, in trust 
for the holders of said bonds, said mortgage to be recorded in the 
oftice of the secretary of this State ; and further showing that on the 
day and year last aforesaid said company owned the aforesaid fran- 
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chise and rights, and a certain railroad then unfinished, but in pro- 
cess of construction, over awoute between said town of New Haven 
and the village of Willimantic, in said town of Windham, situated 
in the several towns and cotinties aforesaid, and desired to borrow 
money to complete, build, Aad equip said road, and for any proper 
purpose connected therewith, upon the issue of its bonds ta be se- 
cured by a mortgage as afonesaid, and that before that time, to wit, 
on the 22d day of February, 1869, said company had duly author- 
ized and directed the execution in its behalf of such a mortgage to 
secure such its bonds to be sued on the faith thereof to an amount 
not exceeding $3,000,000, face value, and tle directors of said com- 
pany had agreed upon the fprm and tenor of said bonds; and that 
thereupon, on said Ist dav Pf May, 1869, said company, by David 
Lyiman, its president and agent, in that behalf thereunto duly au- 
thorized by a vote of its dir®ctors previously passed, by a deed duly 
executed under its corporetg seal, attested and acknowledged, and 
delivered, did grant, bargai, sell, alien, assign, transfer, convey, and 
set over unto the then treasurer of the State of Connecticut, and 

unto his suecessors iY said office of treasurer of the State of 
D3 Connecticut, all and singular the railroad of the said New 

Haven, Middletown, and Willimantic Railroad Company from 
the city of New Ilaven to the village of Willimantic, in said State, 
as the same then was @r might thereafter be located, con- 
structed, or improved, and all the roadway and _ lands that 
then were or might be ineluded in the location of said rail- 
road or acquired by said company for the purposes of said rail- 
road within the several poirts aforesaid, with all and singular the 
railways, rails, bridges, fences, station-houses, depots, shops, build- 
ings, structures, tools, ecars§engines, equipments, machinery, fuel, 
materials, privileges, appendages, appurtenances, and property, real 
and personal, which at the date of said mortgage deed belonged or 
might at any time thereaftet belong to said company, and be used 
asa part of said ratlroad,or beappurtenant thereto.or necessary forthe 
construction, operation, OF Se urity thereof; and also all the property, 
rights, and franchises of said} company under its charter and every 
part thereof, together with the rolls, income, issues, and_ profits 
thereof, and all rights to receive the same and everything necessary 
for the completion and operagion of said road ; to have and to hold the 
said granted and conveyed property and premises as aforesaid, as 
the same are herein above deseribed, in trust for the person or per- 
sons, bodies politic or corporate, who should from time to time there- 
aiter become holders ot said hbonds SO then about to be issued by said 
company, and any of them, subject to the terms and stipulations of 
said bonds and charter and Jo the possession and control of said 
mortgaged property by the @rectors of said company so long as it 
should be in no default as respects any of the terms and stipulations 
of said bonds and mortgage ;tand showing further that in said deed it 
was further declared and provided that, in case said company should 
make default in the paymenj of the interest upon any of said bonds 
after due demand and pres?ntation of the proper coupon for such 
interest, and said interest should remain unpaid for 60 days after such 
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default, then the person then holding the office of treasurer 
od of the State of Connecticut might and should, after the lapse 

of said 60 days, upon the written request of the holder or hould- 
ers of one-third in amount of the bonds secured by said mortgage 
and then outstanding. take actual possession of said railroad and ofall 
and singular the property and effects, rights, and franchises so con- 
veyed and mortgaged as aforesaid, or subject to said mortgage, and 
should through agents to be by him appointed receive the ineome 
and profits of said railroad for the purposes of the trust in said mort- 
vage deed declared ; and that in said deed it was further agreed, 
declared, and provided that if the interest on any of said bonds 
should remain due and unpaid for the term of six months after pre- 


sentation of the proper coupon, and default in the payment thereof 


as aforesaid, then the principal of each of said bonds on which 
such default should be SO made should, tut the option ol the holders 
of such bonds respectively, become due and payable immediately ; 
and showing further that said mortgage deed was conditioned that 
upon the full payment of the principal and interest due and to be- 
come due from time to time upon said bonds, and each of them, ac- 


cording to their tenor, the estate and premises by said deed con- - 


veyed and granted should cease and be nulland void: and showing 
further that after the execution and delivery of said deed the same 
was duly recorded in the office of the secretary of this State, and that 
afterwards said company caused to be issued and signed, from time 
to time between said day and year and the first day of May, 1S75, a 
large number of its bonds, signed by its president and countersigned 
by its secretary, under its corporate seal, with coupons attached 
thereto bearing itnerest at the rate of seven per cent. per annum, 
payable semi-annually on the Ist days of May and November in 
each Vyearon prese ntation andsurrenderof the properannexed coupon, 


and the principal thereof being payable 20 years after the Ist day of 


May, 1869, and that none of said bonds were of a denomination less 
than $500, and that each of said bonds was, before its issue, duly 
registered in the oftice of the comptroller of publie accounts, 

a certificate whereof appeared upon the face of each such bond ; 
55 and that said bonds were disposed of at times, places, and 

rates, and on the terms duly and legally fixed by the directors 
of said company, and were issued and disposed of, as aforesaid, to the 
amountin the aggregate of $3,000,000, face amountand value,and were 
each and all disposed of and received from said company on the faith 
and security of said mortgage deed ; and showing further that after- 
wards, to wit, on the Ist day of May, 1873, said company made de- 
fault in the payment of the interest, on said day falling due, on the 
whole issue of said bonds as aforesaid, and that although the proper 
coupons to said bonds attached were duly presented to said com- 
pany for payment on said day and year, and payment thereof duly 
demanded by the holders of said bonds respectively from said com- 
pany, with the offer to surrender their said respective coupons upon 
receipt of the interest due thereon, yet that said company did on 
said day and year fail and refuse to pay each and every of said 
coupons on each of said bonds, and that each of said coupons has 
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ever since remained wholly due and unpaid for more than six 
months, to wit, for about 2 ve: ars, and down to the date of this peti- 
tion; and, showing further, athe at heretofore, to wit, on the Ist day of 
April, 1875, the then holdegs of more than one-third in amount of 
all the bonds above described and secured by said mortgage which 
were then yuitstanding, to: wit, the holders of sueh bonds to the 
amount in all of $1,204,500, face amount and value, informed said 
petitioner In writing of said default of said company in respect to 
said interest on said bondsgand that the same had continued over 
4 months continuously, ang requested him in writing to take Im- 
mediate actual possession, ursaant to the terms of and under said 
mortgage deed, of said railroad, and of all and singular the prop- 
erty and effects, rights, ancl frane — 1 by said mortgage deed con- 
veyed and mortgaged Or s ubjec Lo said morivage ° and that said 
petitioner was at the time When srr request was made to him, and 
ever since has been and low is, the tr asurer of the State of Con- 

necticut, and that said request was made to him as such; 
OO and, showing furthe, that after the date and delivery and 

record oft sata mortgage deed. Lo wit. OT) Lhe oth day of June, 
LSGo, suid COMNpPany, by its «leed of said date D\ it exe cuted, attested 
and acknowledged and recorded it) the othee ot the secretary ot this 
State, conveyed unto Charies Atwater and Ilenry B. Harrison, both 
of the town and county of New Haven and State of Connecticut,and 
Julius Hotchkiss, of the town of Middletown, in Middlesex county, 
in said State, and to their PUCCeSSOrsS and ASSIGNS, all the aforesaid 
property and franchises so” conveyed and morie wed iis aforesaid LO 
the treasurer of the State of ( ‘onnecticut, and his SUCCeSSOPS in ottice, 
by said first mortgage; tomave and to hold the same,subject to said 
first mortgage, on certain trusts in said second-mortgage deed specl- 
fied; and showing further that afterwards, } a the Ist day of July, 
IS71, said company, by it# deed of said date bv it executed, attested 
and acknowledged and regorde dl in the office of the secretary of this 
State, conveyed unto O. Vineent | offin and William R. Galpin, both 
of the town of Mid lletown, county of Middlesex, and State of Con- 
necticut, all the said pro] ty and franchises so conveyed and mort- 
gaged, as aforesaid, to the"treasurer of the State of Conneetie ut, ana 
his successors in office, by said first mortgage; to have and to hold 
the same to them, the said O. Vineent Coftin and William R. Galpin, 
as trustees, and their suceessors in office. on certain trusts in said 
third mortgaged described, subject, nevertheless, to the prior rights 
and title theretofore conveyed by suid first mortgage and said second 
mortgage: and showing further that afterwards, to wit, on the Ist 
day of February, 1574, said O. Vincent Coffin and William e&. Galpin 
resigned, or claimed to resign, their aforesaid trusts, and that there- 
upon John N. Camp and .George II. Bishop, both of said town of 
Middletown, were, or clal ned Lo be, appointed ther SUCCLOCSSOrS in 
the trust created by said third-mortgage deed ; and that afterwards, 
to wit, on the aay and year last aforesaid, sid COMpany placed 


said Jobin XN. Camp nied Creorge iI. bishop in possession of 


the property and rightsb conveyed by said third-mortgage deed 
to hold as trustees the weunder; and that said John N. Camp 
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7 and George IT. Bishop are now in possession of all and 
singular the property and rights conveyed by said first- 
mortgage deed, and of the railroad of said company ; and that said 
railroad is now equipped and in operation, and trains running 
thereon between said town of New Haven and said village of Wil- 
limantic; and that since the date and delivery of said first-mortgage 
deed said COMpany has, chiefly with the means derived from the 
funds realized from the issue of said first-mortgage bonds, acquired 
lands, rails, bridges, fences, buildings, engines, cars, rolling-stock, 
tools, machinery, fuel, materials, privileges, franchises, and other 
property and rights to a ereat amount in value, for the purposes ot 
its said railroad, and appurtenant thereto, or used therewith, or 


necessary for the construction, operation, or security thereof—all of 
which now belong of right to sa‘d petitioner as trustee under said 
first-mortg@age deed as aforesaid ; and showing further that pursuant 
to the request of the said bondholders, made to him on the Ist dav 
of April, 1875, as aforesaid, he did at said Middletown, on the 16th 
day of April, 1875, demand from said John N. Camp and George IT. 
Bishop the immediate possession of all and singular the railroad, 
railroad property, and all effects and franchises then in their posses- 
sion, as aforesaid, under title derived from said company or said 
third-mortgage deed, yet that they, the said John N. Camp and 
George IT. bishop, then and there refused to deliver up possession 
of the same or of any part thereof to the petitioner; and that on 
the day and year aforesaid vour petitioner made a lke demand upon 


said company for the immediate delivery to him of the possession of 


all and singular the railroad, railroad propecty, and all effects, 
rights, and franchises conveyed by said first-mortgage deed, yet that 
said company then and there refused to deliver up possession of the 
same orof any part thereof tothe petitioner; and showing further that 
heretofore, to wit, on the 19th day of April, IS75, Leonard Sheldon 
& Co, C EK. Smith, J. G. McCullough, George B. Bouton, Gideon 

Reynolds, Hatch & Foote, William Berrian, D. C. Gates, G. 
Os D. Woodman, KE. Corning, IF. N. Holley, Ranson Holley, G. 

W. Berrian, Jr. 5. W. Berrian, John S. Tilney & Co., Samuel 
S. Sands & Co., for themselves and others, W.S. Pendleton, W. N. 
Hartshorne & Bro., William Alex. Smith, E. Ellery Anderson, and 
Charles Dana, for himself and others, being then respectively hold- 
ers of said bonds of said company, issued under and secured by said 
first-mortgage deed, to the amount in all of $1,706,000, face amount 
and value, on each of which bonds interest had been due and un- 
paid ever since the ist day of May, 1875, and for a term of more 
than six months after presentation of the proper coupons for the 
interest due on said day and year upon sald bonds, and default in 
the payment thereof, exercised and declared their option respectively 
to have the principal of each of said bonds so held by them re- 
spectively become due and payable immediately; and that after- 
wards, to wit, on the 24th day of April, 1875, at said town of Mid- 
dictown, said several bond-holders gave written notice to said com- 
pany of their said election to have the principal of their said 
respective bonds become due and payable immediately ; whereupon 
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the principal thereof has become and now is due and payable; and 
showing further that hethas no adequate remedy at law, and must 
forever lose his just rigiits in the premises unless relieved by the 
interposition of a court‘of equity ; and praying this court to order 
and deeree that unless the said responde nt, The New Haven, Middle- 
town and Willimantic Railroad Company, shall, within such time 
as may be limited therefor by this court, pay to the holders of the 
several bonds, issued tnder and secured by said first-mortgage 
deed, the several sums’ due to them respectively on their said 
bonds and coupons, a8 hereinbefore stated, with lawful interest, 
then the said company, its successors and assigns, shall be for- 
ever foreclosed from atl right and equity of redemption in and 
to all and singular. the above-described mortgaged railroad 
property, rights, effects, franchises, and premises conveyed by 
and embraced in said lirst-mortgage deed; and that if said 

company fail ¢o make such payment, as aforesaid, then 
59 unless the said’ other respondents, Chas. Atwater, Henry Bb. 

Hlarrison, Julivk Hotchkiss, O. Vineent Coffin, William R. 
Galpin, John N, Camp; or George Il. Bishop, or one or some of them 
shall, within such time as this court may limit therefor, pay to said 
hole le ‘rs of said bonds sald several sums due to them respectively 
thereon, with interest 4s aforesaid, then they, and each of them, may 
be forever foreclosed of all right and equity of redemption in and to 
the above-described nsortgaged railroad, property, rights, effects, 
franchises, and premises conveyed by and embraced in said first- 
mortgage deed; and tltat this court will grant such other and = fur- 
ther relicf as to equityj may pertain; and on the supplemental bill, 
also filed in this cause,and hereinafter more particularly mentioned, 
it is found by this court that due and legal service of said petition 
was made upon each» and every of the said respondents therein 
named, and that saide petition was duly returned to and entered 
ut this term of this court, as by said petition and the citation thereto 
annexed, and the offiger’s return thereon on file more particularly 
appears; and it is furtuer found that at this term of this court the 
suid New Haven, Mid@letown and Willimantic Railroad Company 
appeared by Robert GoPike, Esq., its attorney, to defend against said 
petition, and that sai@ O. Vincent Coftin and William R. Galpin 
likewise appeared, by (heir attorneys, ‘Tilton E. Doolittle and Orville 
H. Platt, I sqrs., and that said John N.C amp and George H. Bishop 
likewise appeared by Samuel L. Warner, sq., their attorney, and 
that said other responde nts, being three times publicly called, made 
default of appearance :sand that said petitioner appeared by Edward 
W. Seymour and Simon E. Baldwin, Esqrs., to prosecute his said 
petition, and also at this term filed his supplemental bill in this 
cause, showing that sisce the institution of this suit, in pursuance 
of a certain decree passed by this court at this present term, on pe- 
tition of Charles Dana, one of said first-mortgage bondholders, pos- 
session of the aforesatd railroad has been delivered up to him by 

said John N. Camp and George I. Bishop; and that due notice 


GO of the preferment and filing of said supplemental bill has 
been given to ull the said respondents to said original bill. 
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And thereupon this court having made due inquiry into the several 
allegations in said petition, and in the answer of John N. Camp and 
George I. bishop, on file in said cause, and into said supplemental 
bill, and having heard all said parties with their witnesses and 
counsel, doth find that all and singular the allegations in said peti- 
tion contained are true, and that all and singular the allegations in 
said answer not inconsistent with said bill or with the other findings 
in this decree are also true: and that all and singular the allega- 
tions in said supplemental bill are true, and that the sum of $1,181.41] 
is now due and payable from the said New Haven, Middletown and 
Willimantic Railroad Company to the holders of each of the said 
first-nortgage bonds, for the amount and of the denomination of 
$1,000, issued by said company, and secured by its said first mort- 
gage, who, on the 24th day of April, 1875, notified said company of 
their election to have the principal of such bonds become immedi- 
ately due and payable, there being included in said above-described 
bonds, the principal whereof has so become due and payable, the 
bonds numbered respectively 918 to 959 inclusive, 1065 to 1067 in- 
clusive, 61S to 627 inclusive, 2237 to 62 inclusive, 2264, 2267, 2276, 


ITY, PISA, PPS, 22SS to 2502 inclusive, 2304 to 2514 inelusive, 2316, 

2318 to 2323 inclusive, 2325, 2326, 2328, 2329, 2330, 2332, 2333, 

2301, 2309, 2340, 1015, 21, ] 1, 13, 346. 1580, 1, 2, 3, 4. . 1325-24, 

1478-9, 143, 751, 148, 1798-9, 1800-2, 1443-40. + 14-45, 47, 4%, 
: a : 


51, 53, 30-06, 38, 59, 61, 62. 64, 66, 1436, 31761, 124 1248, 9, 50, 52, 
2160, 17580, 1, 2, 1400-4, 1428, 29, 354, 55, 32 en 30, 1776, 7, 1807, 
1718, 9, 1789, 7, 8, 6, 3, 3, 4, 179; 2.7. 1791, 1641, L790, 1642, 142, 100, 
0k page tg Rae gs se a, Say is as ee ee 


1500. 746. * § rive 16. 1S-2 ) Phiec> + a YOl. SOS, ?. SOS. v, 0), oot -42, 


47. 48, 49. 50. IDA97 614-15 GOS-12. 369-69, 89-95. 96-98, 
Zi-d0. 221, 108, 109, 111, 242-4, 2458-52, 2o5, 4, LOO1-11. 

61 

1253 1254 1255 1256 1257 1262 1265 
1964 1265 1266 1267 1268 1269 1270 
1271 1262 12795 L274 L275 1276 1207 
1275 1279) L280 1281 1282 1285 12s4 
L2So L286 1287 1285S 12S0) 1290 1259] 
1202 1295 1294 1295 12065 L207 1298 
1299 1300 D0] 1302 13038 1504 1305 
1306 1307 1308 1309 L510 1526 1327 
1525 1520 1330 135 1352 Looe 1354 
1335 1336 L345 1346 1547 ibdS 1349 
1350 135 1352 1353 loo LOST 1SSS 
L2so 1390 1467 1468 1469 1472 1473 
1474 1480 14581 1482 L485 1484 L485 
1470 L471] Lo76 loud Logs low Los0 
1os] los? Loss Los los. LosSG& LoS7 
LOSS L589 L590 159] 1592 1503 1504 
Lovo Le Loo7 1500S 1509 1600 160] 
1602 1528 1529 2157 OO] ov 2135 214 
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1041 10] 10% Q75 976 977 1042 1043 
1044 LOAS 4 97] 972 74 2158 2017 
151] 1312 13513 1314 1515 1316 1517 1518 
1319 1320 1321 1322 1323 978 974 OS0) 
98] QS” 985 OS-+4. 
908 553-84 1760 “493-7. 1016-19 1369-76 1 —_ = 1542-44 


2. 1766-75 seiodd, 78, 85, 87, 1259, 61. 
4) 914-15 1501-2 1507 1510-14 “3i8t- 8 1516 
2190 2192-3 2224-31 2 w15 2517 2324 9397 2551 2554-6 2538, 

and that the sum of S590 70 is now due and pavable from said com- 
pany to the holders of each of said first-mortgage bonds for the 
amount and of the "lenomination of $500, who, on said day and 
year, notified said company of their election to have the prineipal 
of such bonds become immediately due and payable, there being 
included In said last above-dese ribe | bonds, the principal whe ‘reot 
has so become due anél pavable, the bonds numbered respectively : . 


. 
(;? ' 

é 
2341. 2912, 18, 13, elo, 14, 17. 
z2, 24061, OY, 38. B's 


1603 1604 11352 P15. 
129) 146 150 7a3-5 7 


3526-46, 3524, 25, 28, 29, 30, 1, 


2505 Ji) 2S 1 YSTO 2876 2Si4 2875 

POS? 2983 29S | POSD OSI SO4 2997 

LUIS 2OO9 30M) Dots 30735 O74 3075 

3076 Ss 3500s HM =—ss34800—s 3.481 482 483 

S484 485 B48 5187 S488 489 83490 

oto] Be by SAle 494 495 oO tOG 3497 

3408S S409 tO] S402 P4005 404 S405 

3106 SAT Ads 400) o410 411 o412 

3413 S414 SAPD 3416 3417 S418 3419 

3420 O42] 34232 ot25 424 3425 3426 

$450 3451 3482 3453. 3454 3455 3456 

S197 498 deat 3460 4161 462 3465 

3464 S465 S466 3467 S468 S469 o471 

o4t72 I47e ot74 = vet ATG S477 SATS 

St ee 8393 3359-4 eek 3506 S07 

Stile: SOO) SAGO a215 o214 3215 OL 

S?00 SPO] S20? 32035 S?04 SPO 206 

S207 3520S S260) 210 O21) 3200 S1GS 

O174 312) 3132 51238 3124 $125 3126 

3127 oL2S ote!) DLO S151 S132 lode 
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$142 3143 3144 3141 £93145 3146 ~~ 93147 

olds old 8120 Slol Sloe 1-4 B1DD 

S156 3157 Lh S159 S160 S16] 3162 

3163 S164 8165 3166 167 S169 O10 

O17 oli S173 302] S022 025 3011 

aD es SOLS se MOTD BOLG BOLT OUG 6 S078 
O79 S080 SOM | YS? JOS3 SOS4 BOSS SOSG6 

BOST SOSS 1059 SOOO iS7 OSS SO4] BO42 

BO43 SOA OAD SOG OAT S048 oUAD SO50 
O51 8052 S083 SOS 055 O56 8057 8058 

6—1007 ‘ 


42 HUBERT B. GATES Vs. 


8059 S060 SOG] 3062 BOG3 3064 BOGS DOGG 
3067 BOGS 3069 SOTO 216 S217 o215 o219 
wZ220 O22 Olea doce o224 322.) 226 o226 
3298 doce 3230 3233 252 yA p24 5238) 
22a Der Sra te Zot 

2790 2625 270) 2750 2971-79), 

O35 and that there Is how due and pavable by said COTMpany to 


the holders of each of the other of said first-mortgage bonds 
issued by said COMMPAany, which is forthe amount and of the denom- 
ination of $1,000, the sum SIS81.41 for interest accrued thereon, 
and to the holder of each of the other of said first-mortgage bonds 
issued by sald cCOMpany, which is for the amount and of the de- 
nomination of $500, the sum of 890.70 for interest accrued thereon ; 
and that there is all due to the holders of all coupons now overdue 
and unpaid, and maturing either prior to or subsequent to Novem- 
ber 2, 1872, and originally belonging and attached to any of said 
first-mortgage bonds, whether now detached therefrom or attached 
thereto, the several amounts due on the face of said COUpPOns re- 
spectively. And it is hereby further found that a scheme for the 
reorganization of the management and ownership of said railroad 
has been agreed upon by all the parties in interest, and that for the 
accomplishment thereof the limitation of a very brief time’ for a 
foreclosure is necessary, and that all parties appearing as aforesaid 
In this cause have assented to the limitation of the period herein- 
after specified for a foreclosure, and that all equities between them 
and those whom they represent have been fully adjusted and 
settled. 

And in consideration of the premises, and after hearing all the 
parties aforesaid with their proofs, witnesses, exhibits, and counsel, 
It Is hereby ordered, adjudged, and decreed that unless the said New 
Haven, Middletown & Willimantic Railroad Company shall, on or 
before the fourth lriday of June, LS7o, pay to the several holders of 
each of those of the said first-mortgage bonds which are designated 
by and numbered with the nuinbers hereinbefore specified the said 
several sums hereinbefore found to be due and payable thereon, 
namely, $1,181.41 on each of said bonds for the amount and of the 
denomination of $1,000, and $590.70 on each of said bonds for the 
amount and of the denomination of $500, together with interest on 

the said amounts respectively at the rate of 7 per cent. from 
64 the date of this decree, namely, the 4th day of June, 1875, to 

the date of said payment, and also pay to the holder of every 
other of said first-mortgage bonds not designated by any of said 
numbers, or of any coupons now detached from but originally be- 
longing to any such bond, the amount due and payable upon said 
coupons, or of all coupons attached and appertaining to any such 
bond, as expressed upon the face of such coupons, upon tender or 
surrender of such coupons to such company, then the said New 
Haven, Middletown and Willimantic Railroad Company and_ its 
successors shall be forever barred and foreclosed of all right and 
equity of redemption in or to all and every part of the said mort- 
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gaged premises mortgpged by and embraced in the terms of said 
first-mortgage deed: RBrovided, however, That if said cempany shall, 
on or before said fourth Friday of June, 1575, pay to every holder of 
any of its said first-mortgage bonds with coupons attached, or of 
any coupons detached’ irom but originally belonging to any such 
bond, who shall befoge said day present the said coupons to said 
company for payment, the several sums found to be due thereon, us 
hereinbefore provided, and shall oll or before said day deposit in the 
Middletown National Sank the full amount due as aforesaid, on the 
day of such deposit, t® each of the holders of such bonds or coupons 
which have not been theretofore, and after the date of this decree, 
presented to said company for payment of the amount thereon due, 
with an irrevocable power of attorney authorizing and directing 
said bank to pay on demand to the holder of each of said first-mort- 
gage bonds or coupons who may present the same, or, as the case may 
be, the coupons appurfenant to any such bond, for payment the full 
umount due and paYable thereon, as hereinbefore provided, said 
payment and deposit, shall be deemed a full compliance with the 
terms of this decree aad shall be effectual to retain to said company 
unimpaired hereby ay its rights and equity of redemption in and 
to suid mortgaged pr¢mises, 
And it is further ordered, adjudged, and decreed that if the said 
New Haven, Middletown & Willimantie Railroad Company 
60 shall fail to make such payments, or payments and deposits 
to the extent afd amount and within the time herein limited 
as aforesaid, then, unjess the said other respondents, Charles At- 
water, Ilenry B. Harrison, Julius Hotehkiss, O. Vincent Coffin, 
William R. Galpin, John N. Camp, or George H. Bishop, or one or 
some of them, shall, on or before the fourth Saturday of June, 1875, 
prey to the several holflers of each of those of the said lirst-mortgage 
bonds which are desi@nated by and numbered with the numbers 
hereinbefore specified, the said several sums hereinbefore found to 
be due and payable tIRereon, namely, $1,181.41 on each of said bonds 
for the amount and of the denomination of 31,000, and $590.70 on 
each of said bonds fomthe amount and of the denomination of $500, 
together with interest*on the said amounts from said date of this 
deeree to the date of said payment, and also pay to the holder of 
every other of said 4rst-mortgage bonds not designated by any of 
said numbers the amgunt due and payable upon the coupons there- 
to appertaining as eypressed upon the face of such coupon, and 
also pay all detachon coupons originally attached to any of said 
first-mortgage bonds “other than those designated by any of said 


my, 
‘ 


numbers, but afterwards detached and held by owners other than 
the owners of the bonds to which they were originally appertained 
(those coupons only t® be paid upon said first-mortgage bonds not 
designated by any ov ‘said numbers which are, according to the face 
of such coupons, due gud payable prior to the expiration of the time 
hereinbefore limited,for foreclosure, and all bonds and coupons so 
pail or redeemed by gaid last-named respondents, or any of them, 
to be delivered up to ihe party so paying or redeeming the same), 
then they, the said la®t-named respondents, Charles Atwater, Henry 
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B. Harrison, Julius Hotehkiss, O. Vincent Coffin, William R. Galpin, 


John N. Camp, or George IL. Bishop, and each of them, and each of 


the cestuis que trust for whom they may or ought to aet, and his and 
their heirs, successors, and assigns shall be forever barred and fore- 

closed of all right and equity of redemption in and to said 
66 mortgaged premises, and every part thereof mortgaged by 

and embraced in the terms of said first-mortgage deed: Pro- 
vided, however, That if the said last-named respondents, or any or 
some of them, shall, on or before said fourth Saturday of June, 1875, 


pay to ever holder of any of the said first-mortgage bonds or cou-' 


pons which are due and payable, who shall before said day present 
the same to said company for payment the several sums found to 
be due thereon as hereinbetore provided, and shall, on or before said 
day, deposit in the Middletown National Bank the full amount due 


as aforesaid. On the day of such deposit tO each of the holders of 
such bonds which have not been theretofore and after the date of 


this decree presented to said company for payment of the amount 
thereon due, with an irrevocable power of attorney authorizing and 
directing said bank to pay on demand to the holder of each of said 
detached and overdue coupons originaily attached to a first-mort- 
gauge bond, and to the holder of each of said first-mortgage bonds 
who ray present the same, or, as the case may be, the COUPOTs 
thereto appurtenant, for payment the full amount due thereon, as 
hereinbefore provided, sald pavinent and deposit shall be deemed a 
full compliance with the terms of this decree as respects the party 
or parties who may make such payments, or deposit and payments, 
in) manner aforesaid, and shall prevent the fore closure of the right 
and equity of redemption of such party or parties under this decree; 
and whereas, upon the answer of John N. Camp and George H. 
Bishop duly filed in this cause, and a full bearing of all parties in 
interest thereon, it is found by this court that there was justly due 
to the said O. Vincent Coffin and William R. Galpin for their ser- 
vices from the 24th day of April, 1875, to the 14th day of February, 
1874, as trustees in POSsessIOn of said railroad, under the mortgage 
thereof io them dated the first day of July, 1871, the sum of $2,566.66, 
apd that the said John N. Camp and George II. Bishop, on their 
coming Into possession of said road, assumed the payment of the same, 


and that said sums are justly due at the date of this decree unto the 
said John N. Camp and George HH. Bishop, together with 
O7 interest thereon from said 14th day of February, 1874, making 


»)*? . 


in all, for principal and interest, the sum of $2,802.25, so due 
at the date of this deeree, to wit, on the 4th day of June, 1875, and 
that there is also justly’due to said John N. Camp and George H. 
Bishop, for their services as trustees in possession of said railroad, 
under said mortgage, from the 14th day of February, 1874, to the 
4th day of June, 1875, and as superintendents thereof during said 
period, the sum of $6,645.76, and that there is also due to said John 
N. Camp and George IT. Bishop, for advances made by them while 
such trustees in possession, the sum of $9,669.55, and that said sev- 
sums, amounting in all to the sum of $19,117.54, are equitably 
chargeable upon all and singular said mortgaged premises as part 


” 
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and parcel of the sunis secured by a first lien, as hereinafter is more 
particularly describe&and provided ; and whereas it is further found 
by this court that saigl O. Vincent Coffin and William R. Galpin, 
while trustees In poss ssion of said railroad, made certain contracts 
and contracted thereby certain obligations for the benefit of said 
railroad, and that sail contract and obligations were necessarily and 
properly assumed by,said John N. Camp and George H. Bishop, as 
their successors in saad trust, and now rest upon said John N. Camp 
and Ceorge H. Bishop; and that said John N. Camp and George I. 
Bishop, while in possession of said railroad, have themselves made 
a certain contract and contracted thereby certain obligations for the 
benefit of said railroad, and that all and singular said contracts 
made by said O. Vingent Coffin and William KR. Gaipin, and by said 
John N. Camp and (poo. II. Bishop, were and are nec Ssary for the 
proper cure, Management, ana operation ot said railroad, and ure 
ought to be an equitable charge upon sald premises embraced by 
and included in the terms of said first mortgage, in the manner and 
to the extent hereinafter specified, and that the proprie Ly and valid- 
ity of said charge is gssented to by all said parties to this cause ap- 
pearing in court, an@ that said contracis and obligations include 

the following, uamely: A contract with Samuel L. Warner, 
GS resulting in such an obligation for the sum of 35,016.67 ; and 

a contract with Charles E. Perkins, resulting in such an ob- 
ligation for the sum wt S100; and a contract with Peleg ‘Thomas, 
resulting In such an Obligation for the sum of S500; and two con- 
tracts with the Rhodg Island Locomotive Works, one resulting in 
such an obligation for the sum of 31,400 and the other resulting in 
such an obligation for the sum of S4t441.51; and a contract with 
the Watson Manufacturing Company of Springtield, in the Common- 
wealth of Massachusgtts, resulting in such an obligation in favor of 
said company for the sum of 319,660; and a contract with Julius 
Hotchkiss, resulting in such an obligation in his favor for the sum 
of $5,089.61; and a dontract with H. A. Hall, resulting in suéb an 
obligation in his fav for the sum of $4,215.44; anda contract with 
W. Il. Noyes, resulting in such an obligation in his favor for the 
sum of $4,21544; afld acontract with Isaue Roberts, resulting in 
such an obligation ny his favor for the sum of 81,550.49: and a con- 
tract with the respondent, John N. Camp, resulting in sueh an obli- 
gation in his favor ifdividually for the sum of 85,939.45 ; and a con- 
tract with Allyn Colggrove and P. IL. Turner, resulting In such an 
obligation in their favor for the sum of 86,927.56; and a contract 
with Tilton E. Doolittle, Esq., resulting in such an obligation for the 
sum of $100; ahd a gertain contract with be. Eilery Anderson, acting 
for himself and others as a committee and in behalf of the interest 
of said first-mortgage bondholders for sums advanced and expenses 
incurred out of the private funds of himself and others, but for the 
benefit of the parties‘claiming under said first mortgage, resulting 
in such an obligation in favor of suid KE. Ellery Anderson for the 
sum of $3,880.62, interest being reckoned up to the date of 
this decree on all 6f such aforesaid obligations as are entitled 
to draw interest, afd on said charges for services of trustees, 
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and for cash advances by said John N. Camp and George 
Ht. Bishop, trustees as aforesaid ; and whereas it Is hereby found 
that there are sundry current expenses and accounts heretofore 

incurred by said John N. Camp and George H. Bishop while in 
Ou possession of said railroad in the nee Sssary operation of the 

same for running expenses, much of which is not yet payable, 
and all of which amount to the sum of $4,000, as nearly as the same 
can be ascertained, it is hereby further ordered and decreed that thy 
pavinent of all said current bills and expenses shall be assumed and 
made by said petitioner, to be liquidated out of the next earnings of 
said railroad while in his hands, and that if he fail to pay and sat- 
isfy any of said accounts forming a part of said current expenses es- 
timated at said sum of $4,000, and to save said John N. Camp and 
George Hl. Bishop and their executors, administrators, and assigns 
forever harmless from the same, by reason whereof they or any of 
them shall be compelled LO pay the same, then that said sums so by 
them paid by reason of the default of said petitioner shall be and 
remain, and they are hereby declared and adjudged to be, part and 
parcel of said first lien hereinafter and hereby ascertained and de- 
clared to attach Lo said railroad, railroad property, rights, and fran- 
chises, prior and paramount LO said first mortgage Wn favor of siid 
John N. Camp and George H. Bishop, their executors, administra- 
tors, and assigns, as Is next hereinafter provided. 

And Upon the severa! facts and findings hereinbefore set forth, 
and with the assent of all said parties to this suit appearing In the 
same, and after due notice to all parties in interest, now, therefore, 
on consideration thereof, it is hereby further ordered, adjudged, and 
decreed that the aforesaid charge s of said former and present trus- 
tees In possession for services and advances and said obligations 
erowlhg out of said contracts in favor of Samuel L. Warner, Charles 
le. Perkins, Peleg Thomas, The Rhode Island Locomotive Works, 
The Watson Manufacturing Company, Julius Hotchkiss, Henry A. 
Hall, W. IL. Noyes, Isaac Roberts, John N. Camp, Colegrove and 
Turner, and Ek. Ellery Anderson, respectively, as aforesaid, wiiich 
now rest upon said John N. Camp and George H. Bishop, trustees 
as aforesaid, and were necessarily incurred and assumed by them, 

together with said current labor and expense account, esti- 
70 mated at $4,000, amounting in all to the sum of $55,555.41, 

including interest as aforesaid tothe date of this decree, be and 
are,and they are hereby, declared and adjudged to be a first lien upon 
such railroad, railroad property, and franchises, prior in right to the 
lien under said first mortgage, and that the title of the said peti- 
tioner, William Ik. Raymond, treasurer of this State, and of his sue- 
cessors in office under said first mortgage, is and shall forever re- 
main subject to said first hen on said mortgaged premises for the 
said several sums hereinbefore particularly specified, and that no 
part of the earnings of said railroad shall be divided among 
the holders of said first-mortgage bonds or any parties representing 
or claiming under them, until all and singular said obligations con- 
stituting said first lien are fully paid and _ satisfied ; and that said 
first lien may be enforced against all subsequent incumbrancers, in- 
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cluding all parties cRiiming under said first mortgage, by a bill of 
foreclosure, if deemed necessary, by said John N. Camp and George 
H. Bishop and their representatives, heirs, and assigns. 

And it is further ofdered, adjudged, and decreed that upon the 
payment and satisfaction unto said John N. Camp and George H. 
Bishop, their execufprs, administrators, or assigns, of the full 
amount hereinbefore found to be due to them, and to be secured by 
said first lien herein Ascertained and declared, together with interest 
on said several sums at the rate of 7 per cent. a year from the date 
of this decree, namely, the 4th day of June, 1875, unto the date of 
such payments, said payment being made by any party owning the 
equity of redem ptiougin said mortgaged premises or any mortgage 
title to the same, or Title by foreclosure of a mortgage, or by anv 
corporation which mdy be lawfully organized by the holders of said 
lirst-mortgage bonds gil COUpOns, LO take and Operate said railroad 
und mortgaged premises, or by any holder or Lolders of any 
bonds or coupons secured by said first mortgage, or of any 
stock in such Corp ration, then, Upon receipt of such payment, 

the said John . .Camp and George Lf. ishop, their executors, 
i] administrators; and assigns, shall forthwith release and 

couvey to thé party or parties making such payment to 
them, as aforesaid, yll their title and lien, as hereinbefore de- 
fined and declared, ig and upon said mortgaged premises, and also 
assign and transfer ‘unto said grantee or grantees all their said 
claims and demandst secured by said lien; and that upon the.de- 
livery of such release and conveyance, duly executed like a deed 
land, and Lon the lGdgement thereof for record in the office of the 
secretary of this State, thereupon said first lien herein ascertained 
and declared shall be absolutely aid forever discharged, released, 
satisfied, and e ‘xtinguishe d. And whereas it is further found on due 
Inquiry that Julius [fotchkiss, ef said Middletown, has an equitable 
claim against said re siroad and mortgaged premises amounting to 
the.sum of 89,000, anf that Allvn M. Colegrove, of said Middletown, 
has a like claim for § O,S7 ), and that P hineas W. Turner hasa like 
claim for the amountffof $5,250, and that the town of Portland has a 
like claim for the surg of § $38,000. and that the town of Middletown 
has alike claim for the sum of $112,000, and that said sums have 
been agreed Upon as hie respective amounts due to said parties re- 
spectively by an agreqment heretofore duly made and acknowledged 
before this court by an between said Julius Hotchkiss, Allyn M. Cole- 
grove, and Vhineas WV. Turner, appearing in person before this 
court, and said town ef Middletown and its selectmen, appearing by 
Arthur W. Bacon, Esq., and Robert G. Pike, Esq., their attorneys, 
and said town of Portiand appearing by Samuel L. Warner, Esq., its 
attorney, and a maj@rity of said first-mortgage bondholders, also 
represented in court; and said agreement was made upon the ex- 
press condition that said several sums should be paid to said several 
claimants respectively in common stock of the Boston and New York 
Air Line Railroad ¢ ‘An pany , a COrpor ition to be organized by sald 
first-mortgage bondhelde rs for the oper ation and ownership of said 
railroad, to wit, that Julius Hotchkiss is to receive 90 shares of said 
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COMMON stock 1) full satisfaction of his elaim, anal said Allyn M. 
Colegrove 158? shares of said common stock in full satisfae- 
72 tion of his said claim, and said Phineas W. Turner 523 shares 
of said common stoek in full satisfaction of his said claim, and 
said town of Middletown 1,120 shares of suid common stock in full 
satisfaction of its said claim, and the town of Portland 380 shares of 
sald common stock in full satisfaction of its said claim: and whereas 
it is further found that said several claims do not arise out of claims 
for land damages ior land taken for the use of sald railroad, hor 
from any of the bonds or COUPOMNs secured by said first mortgage : 
Now, therefore, in consideration thereot, and with the consent of 
all said parties and of all parties to th’s cause, it is hereby ordered, 
adjudged, and deereed that nothi gy lui this decree shall be construed 
to foreclose anv of said equitable claims 1 favor of Julius [lotch- 
kiss, Allyn M. Colegrove, Phineas W. Turner, and the towns of Middle- 
LOW] and Portland, but that thesameshalland may be satistied by the 
surrender, assignment, and transfer of the same to said Boston & New 
York Railroad Company in exchange for its common stock In man- 
ner aforesaid; and that said several claims are in equity a valid 
charge upon said mortgaged premises to the extent and pursuant to 
the agreement hh reinb fore specified and cle seribed., 
And if Is furth r aT Cres d this no Costs be taxed against any of the 
parties hereto. 
The above and foregoing 1s a true copy of record. 
Attest: KDWARD A. ANKETTELL, 
Assistant Clerk of the Supe rior Court within and 
toy New flaven County, Slats of (onnecticut. 


IXHIBIT 3. 
(Ifouse joint resolution No. 15.) 


(17.) 


Incorporating the Boston and New York Air Line Railroad 
Company. 


Whereas the interest on the first-mortgage bonds of the New 

Hlaven, Middletown and Willimantic Railroad Company has 

7) not been paid sinee November Ist, 1872, and foreclosure pro- 

ceedings in belialf of the holders of said bonds are pending 

in the superior court for New Ilaven county, and public convent- 

ence and necessity require a considerable further expenditure for 

the thorough completion and equipment of the road, which expen- 

diture said bondholders, on their incorporation as herein provided, 
are ready to make: 

Resolved by this assembly : Section 1. That FE. Kileryv Anderson, 
Samuel L. Warner, Charles Dana, Julius Hotelkiss, 8S. S. Sands, A. 
M. Colegrove, sa Camp, LD. B. Hateh, and T. L. Watson, with such 
other persons Ls shall be associated with them for that purpose, are 
hereby constituted a body politic and corporate, by the name of the 
Boston and New York Air Line Railroad Company, and by that 
name shall have power to sue and be sued, plead and be impleaded 
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in any court, to make &nd have a common seal, and to purchase, 
acquire, hold, and conyey any, estate, real or personal, which may 
be necessary for the pwnership, Improvement, completion, repara- 
tion, operation, enh ining enjoyment, and protection of a railroad 
running from a pointfin the city of New Haven to a point in the 
village of Willimantic, and said corporation shall be forever located 
in the city of Middletan, in this State. 

Sec. 2. The capital stock of said corporation shall consist of not 
over forty thousand slyares of the par value of one hundred dollars 
each, of which not exeeeding thirty thousand shares shall be pre- 
ferred stock, and shallebe issued by the directors of said company 
only in exchange for ghe first-inortgage bonds of said company, at 
the rate of five shares vor every such bond for the amount of five 
hundred dollars, and ten shares for every such bond for the amount 
of one thousand dollas, which, together with all the coupons be- 
longing to such bond tand not prior to the time when the title of 
the trustee under said @irst mortgage to the premises thereby mort- 

ged shall become gbsolute by foreclosure, past due and unpaid, 

shall be surren ered to said directors for that purpose, 
fe Sec. 3. The SR ohdain of said capital stock, to wit, not ex- 
CO eding ten thofisand shares of common stock, shall be issued 
by said directors in a first, for such overdue and unpaid 
coupons, detached frof@i said first-mortgaged bonds, as shall have 
matured prior to the thne when the title of the trustee under said 
lirst mortvage to the fpre tise ~ the re by morte: ire “ld. shall become 


re 


ee 


absolute by foreclosur&® and shall, together with the interest accrued 
on such coupons subsequent to their maturity, equal in amount to 
their face value, the p ar value of the stoc ‘k in exchange for which they 
may be surrendered,efractional shares of stock being issued, when 
necessary, for this purj ose: and said common stock may be issued, 
second, in satisfactionfof any legal or equitable claims against said 
road, or sriid bondhol Ts or ther representatives, or the New Haven, 
Middletown and Willfmantie Railroad Company, existing prior to 
the time when the tile of the trustee for said bondholders under 
sala mortgage shall Hecome absolute by foreclosure, as may be 
agreed upon between said directors and the holders of said) claims; 
and any town may gecept such stock in satisfaction of any such 
claim im its favor. 

And all executors,’ udmiinistrators, cuardians, and trustees are 
hereby authorized arvel empowered to transfer any and all bonds 
and coupons held by tiem in their official capacity, in exchange for 
stock as herein provided. 

Sec. 4 Whenever She title of the trustee under the said first 
mortgage shall beconfe absolute by foreclosure of the mortgaged 
premises, he shall,on demand of the said Boston and New York 
Air Line Railroad @ompany, and on satisfactory proof that a 
majority of the bonds secured by said mortgage have been surrend- 
ered to said company-in exchange for its preferred stock, as above 
provided, and on pgyment by said company of his reasonable 
charges and expense ‘a from and in the execution of his 
said trusts, convey to$aid company, and its successors and assigns, 
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in fee-simple, all his then right, title, and interest in and to said 
mortgaged premises; and such conveyance shall be effectual 


i”) to discharge him forever from said trust, and to vest said 


premises, including all the rights and privileges granted . 
by its charter and the several armendments thereto, to the New: 


Haven, Middleton and Willimantic Railroad Company, its succes- 
sors and assigns, forever. 

SEC. ”. At all meetings of said Boston and New York Air Line 
[ Railroad] Company each share of stock, whether common or pre- 
ferred, shall] entitle the holder thereof to one vate, buat ho dividends 
shall be declared upon said common stock until dividends have 
been declared out of the net earnings of said railroad Upon all of 
said thirty thousand shares of preferred stock equal tO seven per 
cent. a vear thereon from the date of the last coupons on said first- 


mortgage bonds, default on which was made prior to the time when . 


the title of the trustee under said Mortgage to the mortgaged preth- 
1Sses by Came absolute by foreclosure, and after the deelaration ot said 
dividends upon said preferred stock the residue of the annual net 
earnings of said railroad shall be applied n dividends Upon said 
common stock until the same shall be equal toseven per cent. a year 
thereon from the date of the last coupons on said first-mortgage 
bonds, default on which was made prior to the time when the title 
of the trustee under said mortgage to the mortgaged premises be- 
came absolute by foreclosure: and after the payment of said divi- 
dends on both the preferred and common stock the residue of the 
het earnings of said von pany shall be apphed equally for the benefit 
of preferred and common stock without distinction. 

Sec. 6. Said Boston and New York Air wvine Railroad Company 


may issue its bonds for an amount not exceeding two millions of 
dollars, and all the provisions of section eighty-two of part nine of 


chapter two of title seventeen of the general statutes of Connecticut 
shall govern the issue and disposition thereof, except those provisions 
limiting the amount which may be outstanding at any one time, 
and requiring a certificate from the president and clief engineer ; 

and excepting further that no such bonds shall be issued for 
fit an amount exceeding five hundred thousand dollars, except 

by a vote of three-fourths of all the stockholders present or 


absent at a meeting duly warned for the purpose of voting upon’ 


such issue. Said bonds may be secured by Inortigage In the manner 
provided in section eighty-three of part nine of said chapter and 
title, and such mortgage may be made to any persons whom sald 


corporation may select; Provided, however, That said first five hun- 


dred thousand dollars ot the issue of sald bonds. or the avails thereof, 


shall be used and applied as follows—that is tosay: so much thereot 


as may be necessary to pay off and discharge all just claims of the 
past and present trustees under the convertible hortiguge (so called) 
made on said road, and also so much thereof as may be necessary to 
pay off and discharge all claims and contracts for rolling-stock pur- 
chased by said trustees, or any of them, for the use of said road, and 
the balance thereof shall be used and applied in fully completing 
the construction of said road, including the payment of all necessary 
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outlays and expenses pertaining thereto, and also in purchasing suf- 
ficient rolling-stock argd other equipments necessary to the prompt 
and thorough prosecubion of the business of said road, and no por- 
tion of said first five Rundred thousand dollars issue of bonds, or 
the avails thereof, shapi be used or applied for any other purpose 
whatever until all of @ie claims aforesaid are fully paid and dis- 
charged, and until sail road shall be completed and equipped as 
herein provided. 

Sec. 7. Said Boston tind New York Air Line Railroad Company 
shall, except as herein*otherwise provided, have all the powers and 
be subject to all the provisions respecting railroad companies which 
are prescribed and comained in article two of part nine of chapter 
two of title seventeen Of the general statntes, and upon said convey- 
ance to it by the trust@e under said first mortgage of his foreclosure 
title to the premises cqgered by said first mortgage shall be invested 
with all the rights, adivinatn franchises, property, and immunities 
heretofore granted or appertaining LO the New Ilaven, Middletown, 

and Willimanty: Railroad Company. 
vi Sec. 5. The prst meeting of the corporation hereby consti- 

tuted shall be held at the city of Middletown at such day, hour, 
and place as may be degignated bya majority of the corporators herein 
named, buta notice of the calling of said meet iIngand of said day, hour, 
and place for holding ‘the same shall be advertised for at least seven 
SUCCESSIVE days ina daily hewspaper published in the city of New 
York, and in a daily gewspaper published in the city of New Ilaven, 
and at least twice in iwo successive issues of a weekly newspaper 
published 1 the city a Middletown, ana ib COPY of said notice shall 
be delivered to each Om the said corporators who Mav not unite in 
the call for sald meeting. 

At said first mi etin each holder of a lirst-mortgage bond of said 
New Haven, Middleto§fvn and Willimantic Railroad Company, who 
is present either in person or by proxy, shall be entitled to one vote 
for each one hundred Jlollars of the principal of the bond or bonds 
held by him, and at said first meeting directors may be chosen and 
by-laws adopted confofinably to the provisions of the general statutes 
of Connecticut respecting railroad companies. 

Sec. 9. Said compa ey shall not sell, lease, transfer, merge, or make 
any other disposition of said railroad without the approval of three- 
fourths of all the stoelg of said company. 

Sec. 10. This act may be altered, amended, or repealed at any 
time at the pleasure of the General Assembly. 

Approved June Sth, L875. 


' lexuibir 4. 


To the people to whom these presents shall come, Greeting : 


Know ye that I, William E. Raymond, treasurer of the State of 


Connecticut, and as $uch trustee under a certain mortgage deed, 

dated Mav 1, 1669, executed by the New Haven, Middletown 
15 and Willimant c Railroad Company, il corporation iIncorpo- 
rated by said State, to the treasurer of said State, and his sue- 
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cessors in said office of treasurer of said State, to secure an intended 


issue of bonds of said company to the amount of three millions of 


dollars, which mortgage has since been foreclosed ona bill in equity 
brought by me in the superior court for New Haven county, at its 
May term, LS75, do hereby, for the consideration of two hundred 
dollars compensation for my services as such trustee under said 
mortgage, received to nv full satisfaction of the Boston and New 
York Air Line Railroad Company, il corporation chartered by the 
State of Connecticut, by a resolution passed at the May SessIOn, IST, 
of the General Assembly, “incorporating the first-mortgage bond- 
holders of the New Haven, Middletown and Willimantic Railroad 
Company as the ‘ Boston and New York Air Line Railroad Com- 
pany, ” and pursuant to the provisions of said resolution, directing 
me to make this conveyance on demand of said last-named com- 
pany and on satisfactory proofthat a majority of said first-mortgage 
bonds have been surrendered to it in exchange for its preferred stock, 
do remise, release, and forever quit-claim unto the said Boston and 
New York Air Line Railroad Company, an incorporation incor- 
porated as aforesaid, and its successors and assigns, forever all the 
right, title, interest, claim, and demand whatsoever as I, the said 
releasor, have or ought to have under said mortgage deed, and under 
suid deed of foreclosure under which said mortgage title became 
absolate, on the twenty-sixth day of June, 1875, in and to all and 
singular the railroad formerly owned by the New Haven, Middle- 
town and Willimantic Railroad Company, running from a point in 


the city of New Haven to the village of Willimantic, in the State of 


Connecticut, as the same 1s, has been, and may be hereafter located, 
construcied, or improved, and all the roadway and lands that are or 
may be included in the location of said railroad, and that ever were 


acquired by the said last-named company for the purposes of 


said railroad within the several poiits aforesaid, with all and 
singular the railways, rails, bridges, fences, stution-louses, 
ey depots, shops, buildings, structures, tools, cars, engines, equip- 
ments, machinery, fuel, materials, privileges, appendages, 
appurtenances, and property, real and personal, which ever belonged 
to suid last-named COMMpPAany, and were or are used as a pert of said 


railroad, Or are or were uppurtenant thereto, or are hecessary for the 


construction, operation, or securety thereof; and also in and to all 
the property, rights, and franchises ever belonging to said last-named 
company under its charter, and every part thereof, together with the 
tolls, incomes, Issues, and profits thereof, and all rights to reecive 
the same and everything hecessary for the completion and Oy. ration 
of the said railroad, meaning hereby to convey to the Boston and 
New York Air Line Railroad Company and its successors and as- 
assigns, In fee-simple, all my right, title, and interest in and to the 
premises embraced in said mortgage, and to vest said premises in 
said releasee, its successors and assigns, in fee-simple, including all 
the rights and privileges heretofore granted by its charter and the 
several amendments thereto, to the New Haven, Middletown and 
Willimantic. Railroad Company, and all improvements put upon 
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and equipments added to said railroad by any and all trustees by 
mortgage who are or have been in possessian of said road : 

To have and to hold the premises, with all their appurtenances, 
ulito the sald releasee; its SUCCCSSOTS and ASSIONS, forever, to its and 
their sole use and beh bof, so that neither I, the releasor, nor my Suc- 
cessors in office, nor Juv heirs, nor any other person under me or 
them, shall hereafter Fave any claim, right, or title in or to the prem- 
ises or any part theréof; but therefrom [I and they are by these 
presents forever barred and secluded, being by virtue of this con- 
veyance discharged fOrever from said trust, according to the pro- 
Visions of said resoluti rn} Incorpor ating suid releasee 

In witness whereof ] have hereunto set my) hand and seal this 
eighth day of July, A. D. 1875. 

WILLIAM E. RAYMOND, [1 s.] 


Lie asureryr, 


Si) Signed, sonlep and delivered in presence of— 
SIMEON ‘&. BALDWIN. 
JOUN B. MILLS. 


New ILAveN erica: 
New Haven, July 8, 1875 
Then and there personally appeared William BE. Raymond, per- 
sonally known to me 0 be the sleher and sealer of -the foregoing 
sctnemneuh. sk nae the same to be his free act and deed, 
before me, as witness My hand and notarial seal 
July li, IST». 


[SEAL. | i" JOHN B. MILLS, 
Notary Public. 
A true record. 
Attest : lk. W. N. STARR, Registrar. 
TowN*CLERK AND ReGisTRAR’S OFFICE, 
' Mippietrowny, Cr., March 16, 1882. 
A true copy of record. 
Attest: y ELIHU W. N. STARR, Legistrar. 


Superior Court, Middlesex County. February Term, 1855. 


( llusnertr B. Gates 
iN, 


Tur Bostox aNp New York Air Lixe R. R. Co. ef al. 


To the clerk of the tsuperior court in and for the county of Mid- 
dlesex : 

Sir: This ts to give notice that the plait tiff in the above-entitled 
cause appeals from tht: judgment of said court to the supreme court 
of errors, to be held hi Hartford, within and for the first judicial 
district, on the first “Ruesday of a LSS5. 

Dated at Middle town this, the 17th day of April, LSS». 

t HUBERT B. GATES, 
by S. A. ROBINSON, 

' [lis Attorney. 

i 


m4 HUBERT B. GATES Vs. 
Si Plaintiti’s Appeal. 
Superior Court, Middlesex County. February Term, J8S5. 


Huperr B. Gates 
is, 
Tue Boston anp New York Arr Line RatLroap Company and 
Others. 


In the above-entitled cause the plaintiff? appeals from the judg- 
ment of the said court to the supreme court of errors, to be holden 
at Hartford, within and forthe first judicial district, on the first 
Tuesday of May, 1885, for the revision of errors which he claims to 
have occurred on the trial thereof, anid for reasons of sad appeal 
assigns the following, viz: 

1. The court erred in not sustaining the plaintiff’s demurrer to 
to the defendants’ answer, as stated in the defendants’ first defense. 

2. ‘The court erred in not sustaining the plaintiff's demurrer to 
the defendants’ answer, as stated in the second defense. 

>. Lhe eourt erred in holding that the act of Incorporation of the 
Boston and New York Air Line Railroad Company, the foreclosure 
of the mortgage given to secure the first issue of bonds of the 
New Haven, Middletown and Willimantic Railroad Company, and 
the legal proceedings in connection therewith, and the conveyance 
of said mortgage property to the Boston and New York Air Line 
Company, and the lease by said last named company to the New 
York, New Haven and Hartford Railroad Company were and are 
as against the plaintiff legal and operative acts, Instruments, and 
proceedings. 

tf, On the facets found the court erred in finding the issue for the 
defendants as a conclusion of law. 

Oo. On the facts found the court should have found the issue for 

the plaintill. 
S2 G6. The court erred in holding that the pra of the charter 

of the Boston and New York Air Line Railroad Company 
authorizing the trustee of the mortgage of the New Haven, Middle- 
town and Willimantic Railroad Company, given to secure the plain- 
tiff’s said bonds, to convey the mortgaged estate therein mentioned 
to the Boston and New York Air Line Railroad Company, as therein 
contemplated, without the plaintiff’s assent, had any constitutional 
validity, whereas it was unconstitutional and void. 

7. Lhe court erred in not holding that the part of said charter, 
which provided for the pretended transfer of said mortgage security, 
the discharge of said trustee, the extinetion of said trust, the substi- 
tution of another party in the room of said trustee without the as- 
sent of the plaintiff, and the vesting of said mortgaged premises in 
the Boston and New York Air Line Railroad Company in fee to be 
unconstitutional and void. 

8. The court erred jn not holding the several provisions contained 
in section 4 of said charter of the Boston and New York Air Line 
Railroad Conipany, and the discharge of said trustee without the 
plaintiff’s consent, to be unconstitutional and void, as impairing the 
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obligations of the contifiet in the plaintiff’s bonds and said mortgage. 
9. The plaintiff's bohds not being due, the court erred in holding 
that the Legislature had any constitutional authority to declare 
them due or to change the estate stipulated as a trust and mort- 
gage estate Into an absolute estate prior to the maturity of the 
aintifl’s bonds, or tot authorize others so to do without the plain- 

ils consent. 6 
10. A large amount*of interest coupons being due and past due 
on the plaintiff's said bonds, the court erred in not holding 
them a lien on the mortgage security and property prior to tlic 
principal sam in the bonds, according to the terms and conditions 
In the bonds and mortgage, as well after as befure the pretended 

v 


t 


foreclosure. : 

ll. The cout erred in holding that the pretended fore- 

SS} closure could Het any of the plarntifl 's equitable rights Lo 

his mortgage seturity before he had elected to treat his bonds 

as due. : 
: IUBERT B. GATES, 

by his attorneys, 5. L. WARNER Aanp 
Ss. A. ROBINSON, 

certify that the foregoing appeal was filed on the 25d day of 

April, IS85, and Samuel L. Warner, of Middletown, is recognized in 

the sum of one hundred dollars, conditioned that the said [lubert 

[. Gates shall prosectite bis said appeal to effect and pay all costs 

there 1h if he shall fail so Lo do: ana sad cl}) weal is hereby allowed. 


‘ CHAS. G. R. VINAL, Clerk. 


) 
Supreme Court ol errors 


¢ Hiunert b. Gates 
is 


The Bosrox & New York Arr Line R. R. Co. e¢ als. 


The above and pt a is a true copy of all the files and pro- 
ceedings 11) tlic above4 ‘ntitled cause. 
examined and certified by 
CILAS. G. R. VINAL, Clerk. 
4 


S44 Appealed frovk thie Superior (Court, Middles 4 - County. 
Supremé Court of Errors of Connecticut. 
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‘ Hurnertr Bb. Gates 


is 


Tue Bostrox AND New York Arr Line R. R. Co. et als. 
ry 


STODDARD, Judge: 

The New Haven, Middletown & Willimantic Railroad Company 
Was chartered by the General Assembly of the State of Connecticut 
in the vear 1867 for the purpose of constructing and operating a 
railroad from the city of New Haven to the village of Willimantie, 
“nid Wholly within the territorial limits of this State. by its charter 
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that corporation was invested with all the usual franchises and 
powers conferred upon railroad companies, Including, of course, the 
right to take private property by the exercise of the right of emi- 
nent domain. 

The capital stock was $5,000,000, with the privilege of in- 
So creasing the same to an amount not more than 36,000,000. 

The COMpany Was authorized Lo borrow money to an 
amount not exceeding at any one time one-half of the amount actu- 
ally expended for the construction and equipment of Its road, and 
to secure repayment of the same by its bonds, with or without cou- 
POs. 

Provisions is made in the charter for securing these bonds hy the 
execution of a mortgage of the “ railroad and all its property, rights, 
and franchises r to the treasurer of the State & lis SUCCCSSOTS 11) otlice 
in trust for the holders of the bonds. 

In PUPSUaCe of its chartered powers the COMPANY proceeded to 
build its railroad, and in 1869, having obtained stock subseriptions 
and partially C ap ted the road, issued COUPON bonds, either heLvo- 
tiable or not at the option of the holder. to the amount of S000 000, 
and secured the payment thereof by a mortgage, as provided by the 
charter. 

[n that mortgage if IS recited that the COMMpany desired Lo 

borrow money “for the PUPpPose ol constructing and Culp 


SG ping said railroad,” and proposed to make and issue such 
bonds “ pursuant to the power and authority to that effeet in 
sald charter contained.” The bond itself states that it 1s secured by 


a“ first mortgage to the treasurer of the State of Connecticut upon 
the railroad of said company and all its property, rights, and fran- 
chises under its charter,” and stipulates that “should any of said 
Interest coupons remain unpaid for six months after presentation 
and default the principal sul secured hereby shall, at the option of 
the holder thereof, become due Immediately.” 

The cranting clause of the mortgage also conveyed the railroad, 
its appurtenances, rolling-stock, and all other real and personal prop- 
erty, particularized at length, “ which may now belong, or may at 
any time hereafter belong, to said COMmMpany, and be used as a part 
of said railroad, or be appurtenant thereto or necessary for the con- 
struction, operation, or security thereof, and also all the property, 

rights, and franchises of the said company under its charter, 
S7 and every part thereof, together with the tolls, income, issues, 
and profits thereof, and all rights to receive the same, and 
everything necessary for the completion and operation of the road.” 

In the Labendum clause of the mortgage deed it is provided that 
the State treasurer, in his official capacity, is “to have and to hold 
the said property,” &c., “subject to the terms and stipulations of said 
bonds and the provisions of the said charter under which the said 
company derives its powers.” 

Default was made in the payment of the interest, and under the 
terms of the bond and mortgage more than a majority in value of 
the bondholders elected that the principal Sulh should be then due, 
and at their instance the then treasurer of the State brought lis 
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petition in equity to the May term, 1875, of the superior court to 
obtain a decree of str Cty. foree ‘losure of the mortgage. Such decree 


was had, a majority in yalue of the bondholders and the ereditors 
being parties thedeto. A plan of reorganization of the rail- 
SS road had been pr&posed by a majority in value of the bond- 
holders, which reyulted in the foreclosure and the passage by 
the General Assembly og the act Incorpor ating the “ Boston & New 
York Air Line R: tilroad A om pany. 

A scheme for the reorganization of the management and owner- 
ship of the railroad havaig been assented to by the parties In inter- 
est was referred to in the foreclosure decree. 

The time for redemptian expired in June, 1575, and the foreclosure 
thereby became absolute. 

On the Sth day of June, 1875, the General Assembly incorporated 
thie new COTMIPAny. Theaet of Incorporation recites threat the Interest 
of the bonds remains uraid since November Ist, 1872; that fore- 
closure proceedings In behalf of the holders of the bonds are pend- 
ing, &e., and that publig convenience and necessity require a con- 
siderable further expenditure Lo COTM) lete clita (| equip the road. 

The eapit al sto¢k consisted of forty thous: ind shares of SLOO 
St) each, thirty thousgad of which 1s preferred stock and ten 
thousand Commo stock. 

The preferred stock Isao be issued “ only i exchange for the first- 
mortgage bonds of said Company, at the rate of live shares for every 
bond of SOOO and ten sheres for each bond of S1L000/ 

The common stock is fo be issued, first, for overdue and unpaid 
coupons detached from .the bonds; and, second, in satisfaction of 
certain le cal ana CO iti alble C F Lins e xisting against the road prior to 
the time the decree of foreclosure became absolut 

The charter then provide d that when a mays aiite of the bonds had 
been exchanged for the preferred stock, and upon some other con- 
ditions, the trustee shoutd convey to the new corporation all his 
title and interest in the «rust property in fee-simple, and then pro- 
vided that such conveyahhce “shall be effectual to discharge him 
forever from said trust abd to vest said premises with all the rights 
anal privile; (res of the ol lecorpor ition. 

The charter then provided that no dividends shall be de- 
1) clared upon the cémmon stock until dividends have been de- 
clared out of the get e arnings of the railroad upon all of 0 
thirty thousand shares cr preferred stock equal to seven per cent. 
year thereon from the dite of the last “at Sg on the first- suite ser 
bonds, default on whichgwas made prior to the time when the title 
oi the trustee under the \ edianestetine mortgaged premises became 
absolute by foreclosure. Then it is provided that the new corpora- 
tion may issue mortgage bonds upon its property, under certain 
conditions and ~~ by a vote of three-fourths of all the 
stock holders. 

The plaintiff owned, prior to the reorganization scheme, bonds to 
the value of 82,500 and“ has never personally: been a party to or 
participated in) any of s ag | proeceding Ss, hor authorized any one to 
act for him or represent Nit, or been personally served with notice, 
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nor has assented to them, and has not elected to have his bonds 
due, and still claims then as valid subsisting securities under 
{)] said original first mortgage. Ile was not aware that said 
charter had been eranted to the Boston & New York Air 
Line Ratiroad Company or that said foreclosure deeree had been 
made.” 

The broad claim is now made by the plaintill that as he was not 
personally a party to the reorganization scheme, had no actual no- 
tice of it, and has not assented that his bonds should mature and 
the trustee be discharged, therefore his bonds with their COUpPOTS 
are outstanding subsisting obligations of the old corporation, charged 
upon this railroad property, and that either by an absoiute sale or 
by operation of the railroad by the trustee said property and fran- 
chises hniust he appropriated Lo the discharge ot the obligations held 
ly him, notwithstanding that a different mode of appropriating the 
property mn liquidation of the bonds has been agreed Upor by il 
majority of his cobondholders and has been sanctioned by the State 
and by a court of equity having jurisdiction of the subject-matter. 

The plaintiff's contention in this behalf rests upon his as- 
WZ sumption that he has a constitutional property right to have 
the property appropriated in the manner claimed by him. 

In making this claim the plaintiff ignores or subordinates to his 
own claim both the private rights of lis cobondholders and public 
‘ights vested in trust In the State, while upon every true theory «& 
exposition of lis contract the rights of the public are superior to his 
private rights, and the rights and interests of his cobondholders are 
equally with his own to be protected by the law. The plaintiff's 
argument treats this matter as one of strict legal private right of an 
individual creditor against or to private property of an individual 
debtor, instead of a claim of exceptional character upon property of 
peculia- nature, in which private rights of others and the right of 
the public exists, which must be regarded and protected. 

One public right consists in the continuous use of the railroad, its 

franchises, and corporate property in the manner and for the 
whe) purposes contemplated by the termsof the charter. Ali these 

corporate franchises and this property are held subject to and 
charged with this obligation. It is true that the charter is jn rimnis- 
sive in its terms, and probably no obligation rests upon the corpo- 
ration to construct the railroad. The option to exercise the riglit ol 
eminent domain and other pubhe rights is granted; and when 
that option has been made, and the COPPoratlon has located and 
constructed its line ef track, exercising the power of the State in 
taking property of others, and in so locating and constructing its 
road has invited and obtained subseriptions Upon the implied 
promise to construct and operate its road, has commenced to operate 
the road under the granted powers, thereby Inducing the public Lo 
rely,in their personal and business relations, upon that state of affairs : 
by SO accepting and acting Upoti the chartered powers a contract 
exists to carry into full effect the objects of the charter, and the capital 

stock, franchises, and property of the corporation stand charged 
4 primarily with this trust. The large sovereign powers given by 
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the State to railroad qorporations are granted and exercised 
only upon the theory thag these public rights are to be used to pro- 
mote the general welfare.. Having exercised those powers the cor- 
poration has no right against the will of the State to abandon the 
enterprise, tear up its trac?, and sell its rolling-stock and other prop- 
erty and divide the proceeds adMonye the stockholders. 

The possible etlects of the exercise of such a claimed power are utter 
disaster to the great intergst of the State, certain destruction of pri- 
vate property ia which whole communities created, and existing 
upon the faith of the co§tinuous use of the chartered powers are 
interested, and, indeed, the life of the citizen as well as his property 
rights are thus jeopardizéd. Upon principle it would seem plain 
that railroad property OH ge devoted and essential LO publie use must 

remain pledged toghat use, so as to carry to full completion 
OD the purpose of its Creation, and that this public right, existing 

by reason of the pyblic exigency, demanded by the occasion 
and created by the exercise by a private person of the powers of a 
State, 1s superior to the preperty rights of corporations, stockholders, 
and bondholders. 

‘To this effect also is tl ‘weight of authority. [n the following 
cases are illustrations of tke general principle: High on Mandamus, 
$$ 515,316, 317: State v. Itartford & New Ilaven Railroad Co., 29 
Conu., 538; R. R. Commissioners v. Portland & Oxford R. R. Co., 65 
Maine, 275: Attorney Gen. v. West Wisconsin R. R. Co., 56 Wis., 
lis: The People v. Albany & Vermont R. R. Co., 24 N. York, 261; 
The People v. Long Islang R. R. Co., 51 Hun., 127; Attorney Gen. 
». Southern Minnesota RAR. Co., 18 Minn., 40: Jn ve N. Brunswick 
& Canada Ry Co. 1 Pugsley & Burt. (N. b.), 667; York & North 
Midland R’y Co. «. The Queen, 1 EL & BL, 85s. 

The American and English cases which seemingly doubt these 
propositions place their efnelusion upol the construction of the paur- 

ticularly chartered gpowers and obligations. 
a In the case at bar there are special provisions of the 

charter and of the bond and mortgage which indicatean intent 
‘to impose this trust characteristic upon the franchise and property 
of this corporation. By the charter the corporation was given power 
to construct and operate the whole intended line of railway, to ob- 
tain subscriptions to thefeapital stock, and to borrow money and 
issue its bonds, and mortgage its property therefor, for that special 
object and PUPpPOse, ? 

The bond on its face purports to be part of an issue secured by 
mortgage on this railway mroperty and franchises. The mortgage 
securing the bond recites ghat the corporation has obtained capital- 
stock subscriptions “ for te purpose of constructing and equipping 
said railroad; ” states that the corporation desires to borrow money 
and issue bonds therefor ‘gpursuant to the power and authority to 
that effect in said charter$” covers not only the visible property, but 

the franchise, to ojferate the road, and conveys the property 
7 and franchises “ subject to the terms and stipulations of said 

bonds and the provisions of the said charter under which the 
company derives its powen.” 
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It isapparent that the bondholders loaned the money and took 
their bonds with the security with full notice that the security for 
the loan was first pledged to the performance of a public trust. 

The necessary conclusion is that the State has a right to enforce 
the eontinuous exercise of the corporate powers ana franchises for 
public use to the exhaustion of the value of such property and fran- 
chises, and this is true, no matter what private right may embrace 
the title of the property. 

In this State, irrespective of legislative or Judicial authority in the 
special Instanee, the eflect of a spenaernet Is to.vest absolutely the 
property of the mortgagor in the mortgagee. It simply cuts of the 
right of redemption existing in the mort: cagor, and thereafter the 
Inortgagee stands with reference to the mort: waged property in) the 

same relation as did the mortgagor. 
US Ife has the title of the former owner of the equity and 
nothing more. Ile holds the property subject to all charges, 
duties, pledges, and equities existing prior to the execution of the 
Inortgage deed. We have not adopted the practice of selling the 
property upon foreclosure. Necessarily, therefore, if the trust mort- 
gage was rightfully foreclosed, and the title vested in the trustee in 
trust for the first-mortgage bondholders, the trustee and the benifi- 
claries of the trust continue to hold the property, subject to the 
same limitations, duties, and obligations resting upon _ original 
corporation, including, of course, the obligation to execute the pub- 
lic trust cast upon the mortgaged property by devoting it to the 
public use for which it was created. This property cou ud not be 
relieved from this trust without the acquiescence of the State. But 
the State has explicitly declared the public intent that the franchise 
and property vested in these bondholders should continue to be de- 
voted to the publie use declared in the original charter, anil 
wo has created a new corporation for that purpose, ln the or- 
ganization, control, and ahagement of this new corporation 
andin its property and franchises the plaintiPis, by the Incorporating 
act, entitled to share proportionately with all the other bondholders. 
The new corporation is an instrumentality adopted by the State, 
with the acquiescence of a majority of the bondholders, for carrving 
into effect the original design and devoting the property to the only 
use which the law of its creation permits; and in thus applying the 
trust property to the object and purposes of the trust no right of the 
plaintiff is impaired so long as he retains his original pro ruta share 
In the trust property, subrect to the execution of that trust and the 
CX pehses necessarily Incident thereto. 

So, too, 1n relation to the other bondholders, it is manifest that 

each bondholder enters into contract relations with each and all ot 

his co-bondholders. [lis riglit lo appropriate the security 
100 = in. satisfaction of lis bond in such lawful manner as he 

may choose is modified by the same existent righit n every 
other holder. His absolute right of control is limited not only by 
the express provisions of the bond and mortgage, but also in great 
measure by the peculiar nature and character of the security. 
Canada Southern Rh. Rh. Co. v. Gebhard, 109 U.S. Reps., 534, 537. 
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“To allow a small maneority of bondholders, representing a com- 
paratively insignificant amount of the mortgage debt, in the absence 
of any pretence, even of fgaud or unfairness, to defeat the wishes of 
such an overwhelming majority of those associated with them in the 
benefits of their common gpecurety, would be to ignore entirely the 
relation which bondholders secured by a railroad mortgage bear 
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to each other. Railroad nortgages are a pr cullar class of securities. 
The trustee represents thg mertgage, and in executing his trust may 
exercise lis discretion wishin the Scope of lis powers, if there vre 

differences of opinio& among the bondholders as to what 
101 ~=—s their interests re@uire, it is not improper that he should be 

eoverned by the WoIce of the majority, acting in ood faith 
and without collusion, iffwhat they ask 1s not inconsistent with the 
provisions of his trust.” > Shaw v. Railroad Co., 100 ULS. Reps., O11, 
612. ‘This mortgage sequrity Is an entirety ; it is indivisible, and 
there can be but one fogeclosure of that mortgage. The bond on 
its face provides that “should any ot the said interest coupons re- 
main unpaid for six months after presentation and default the prin- 
cipal sum secured herelfy shall, at the option of the holder hereof, 
become due immediatel anal the mortgage has substantially the 
Same provision. A miwority of the bondholders exercised such 
option, and their bonds matured. 

A statute authorized tge trustee to foreclose thre mortgage. That 
power probably residedgin the trustee, irrespective of that statute. 
The laws of the place where a contract is made is part of the con- 

tract, as if Incorpopated In terms therein The holders of these 
LOY bonds hold them subject to that law. When it Wiis provided 

1h) the bond and IOrtyace thrsat thie bonds were pavable ih 
twenty years from date it was also provided by the bond, the mort- 
gage, and the law that uader certain circumstances, at the option of 
the bondholders and thertrustee, the bonds should mature and the 
mMorteage be foreclosed before threat time, thus pore Venting the COll- 
templated running for twenty years. The provision that the bond 
should continue for twe1iy years an outstanding subsisting security, 
if any existed, was with reference to the corporation. The provision 
threat the bonds, by the «action of the bondholders, might nature 
before that time was in @eference to the cobondholder. And while 
it would Imparr the obligation of a contract, 1f such contract existed, 
so far as the corporation is concerned, to change 1 
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1¢@ time of ma- 

turity it does het have that etlect when the coboncdholders proceed 

upon their common and undisputed right to cause the bonds 

105 to mature and lg foreclosure to discharge the bonds by 

taking the property in a legal way. Prima facie the fore- 

closure ot the mortevage Security operated ce discharge the mortgage 

indebtedness. The equitable title of the property Was 10 the bene- 
liclaries of the trust. 

The trustee was hot sclected because of lis py rsonal fitness or 
qualities ; he was a Stat official, us are also his successors In othice, 
designated by law as a matter of convenience and public policy, 
and not selected by contfPact of the parties to the mortgage, Ile had 
no active duties in relation to the trust except those Im posed by 
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judgment of a court of equity having Jurisdiction. The effect of 
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statute and the charter, and this charter was open to repeal. In 
these particulars the rights of the beneficiaries under the trust to 
the continuance thie reot are Very ditferent from the riclts existing 
under ci)) ordinary active trust created by act and eontraet of the 
parties. 
When the legislative power, which upon grounds of publie 
LO4 policy created the trust, upon like grounds willed that such 
trust should cease, and vested the property absolutely de- 
nuded of the trust in the beneficiaries, at the instance of a majority 
in value of them, no right of a dissentient beneficiary ts affected. 

The trust does not rest Upon contrac t,and was ereated with the 
CXpress reservation that the State muelht at will terminate It. 

The purposes of the trust had been accomplished. The property 
had been appropriated by the foreclosure, so far as it could be by 
the parties, LO the discharge ol the bonds, and the scheme ot reor- 

ganization provided for the distribution of the trust property among 
t! lose © ntitle d to it, subiect tothe duties and odligations to the public 
originally fixed upon it. This distribution was sanctioned by the 
7 
these proceedings was to vest In the bondholders all the property 
and the franchises of the original corporation that could be trans- 
ferred by judicial proceedings. 
But the then owners of the corporate prope riyv were hot a 
LOS corporation, they were simply ah aggregation of common 
owners; but It is obviously impossible for a numerous body 
of part owners, widely scattered in many jurisdictions, and varving 
from time LO time 1) the personal composition ot thraat body, tO Oper- 
ate a railroad ; so it is equally inadmissible as a question of public 
policy that the attempt should be made. The General Assembly, 
theretore, provided for the new corporation, the sf ck ot which re}- 
resented the interest of the owners of the property. 

This or some sinular course must be pursued, and it seems to be 
suggested in the case lof Stuves v. ds Lhalpp, ol Verm., 1, clied by the 
defendants. 

This Was a Case where the court regarded the Lrustees “as select cf 
doubtless with reference to their « capacity and responsibility for this 
very contingency, both by the corporation and the cestui que trust, and 
neither of these parties had stipulated to deal directly with the 
other, but only with the trustees as the responsible party.” Page. 50: 

“The trustees seem to have been selected for this very office, 
106 among others, of controlling and managing the property in 

ease of forfeiture and surrender, as trustees, for the benefit of 
the cestui que trusts in order to make it available for the payment of 
the bonds, both interest and principal. This must be so until some 
organization of the bondholders, and the acquiring of some capacity 
to act by a majority, or in some such wey as to enable them to dis- 
charge this new class of duties thrown upon them by the forfeiture 
of the condition of the mortgage and the surrender of the road with 
its incidents and fixtures.” Pages 56, 7 

‘To these legislative and judici: ‘a proceedings, enactments, and de- 
crees the plaintiff was a party represented by the trustee and a ma- 
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jority of his cobondholdews. The interests of all persons are bound 
by a public act of the Legislature acting within the scope of its juris- 
diction. And it is manifestly impracticable that provision should 

be made for actuad personal notice to all the bondholders 
107) ~=—sunder railroad nfortgages of judicial action in reference 

thereto. The bongs are negotiable, passing by delivery from 
hand to hand, and seatte ed, in many Instances, to all parts of the 
civilized world. Power fs therefore lodged with the trustee to ex- 
ercise a Wide diseretion tn reference to the administration of his 
trusts, to apply to the cogrts for judicial action when deemed for the 
best interest of the cesluys (pee trust, and to bind them in relation 
thereto; and the familia’ practice in chancery proceedings, where 
it is practically im possilge to bring by personal notice all individ- 
uals of a numerous class into court, is to proceed with a sufficient 
number in that 1aterest to properly represent it. 

The designation of a Mate official as the trustee provides ad per- 
son uniniluenced by personal considerations, independent of the 
action or control of any Sortion of the bondholders, and who may 
be relied upon to earry toto full effect the original design of his trust. 

A trust of the g@haracter in question can be determined by 

10S the decree of a equrt of equity Lipoll proper occasion, certainly 

at the request of a majority in interest of the cestuis Cpe lrust, 

and, at all events, when‘ fortified by the concurring sovereign will of 

the State, and when the proportionate interests of all the owners of 

the property ure preser ed, and the estate 1s cup pole d to the use for 

which it was created, a 7 subjeet towhich it is held at all times and 
by cull Persons. 

A mortgage Is provided for in the scheme of reorganization, to 
be Issued by the Hew Cc rporation, in) the first place, to pay or secure 
the payment of certain®sums contracted in operating the road while 
held in trust and, in tle second, to provide for the future operation 
of the road by the: new corporation. 

It results, from the tiew that we have taken of the contract with 
the bondholders, that “hese are objects within the scope of their con- 
tract, and that the property Is lawfaliy subjected to this prior mori- 

gage to accomplish these ends. So far as the common stock 
Lau) Is concerned, itss provided by the charter that no right to a 

dividend upon¢his stock is acquired “ until dividends have 
been declared out of gue net earnings of said railroad upon all of 
sal thirty thousand ghares of preferred stock qual to seven per 
cent. a vear thereon fiom the date of the last COUPONS Olt sald first- 
mortgage bonds, defawlt on which was made prior to the time when 
the title of the trusteetunder said mortgage to the mortgaged prem- 
ises becatne absolute Vv foreclosure.” Thusis secured to the hold- 
ers of the bonds the rate of interest originally contracted for, 1f the 
property should earn Bnough to pay that amount. 

A question is made as to the power to lease. It is not necessary 
to dwell on this subj et here; the substance of the matter is dis- 
posed of in the case of the town of Middletown against the same 
corporation, a compahion case to this, and argued in connection 
with it. : 


\ 
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This additional suggestion may be made in this ease, that the 
charter of the first corporation Lave the same power to lease this 
property that is given to the new corporation, and has been 
110) already stated. Upon the foreclosure the franchises and prop- 
erty of the old corporation were taken and held by the 
plaintiff and hisassociates subject to the liniitations, restrictions, and 
chartered powers and regulations as to the performance of public 
duties that wer Imposed Upon the first corporation, and there are 
no facts in this case to indicate that the lease in question was not 
for the best interests of all concerned, both private persons and the 
public generally. There is no reason why, subject to legislative and 
judicial control and «irection, the majority in interest In common 
property, of indivisible nature, consecrated to publie use, should not 
so use that property as to advance the private interests in that prop- 
eriv and secure the public welfare. 
There is no error in the Judgment of the superior court. 
In this opinion the other judges concurred. 


AT App aul from thi Sup rior (ourt. 


At a Supreme Court of Errors, Holden at Ilartford, Within and for 
the First Judicial District, on the First Tuesday or October, A. D. 


ISS5. 


Present: Their honors, John D. Park, chief justice, and Elisha 
Cary enter, Dwight Loomis, associate judges ; Sidney 1}. Beardsley 
and llenry Stoddard, of the superior court, who sat in the places of 
Judges Pardee and Granger, disqualified by interest. 


Iebperr Gb. Gares, of South Orange, in the State of New Jersev, 


i's. 
Tue Boston aAxnp New York Air Line RAILROAD CoMPANY OF 
Middletown: The New York, New Haven and Hartford Railroad 
Company of New Haven, and Alfred R. Goodrich, of Vernon, 
Treasurer of the State of Connecticut. 
The record in this cause was transmitted by the superior court m 
and for the county of Middlesex at tts February term, 1885, upon 
the plaintifl s appeal, iis by al certified COPY of said record On file in 


this court may appear, and here said parties appeared and were fully 


heard, and this court, having carefully inspected said record and 
duly considered thereon,is of opinion and doth adjudge that 
112) =in said record and the judgment of said superior court there 
Is no error, and doth thereupon consider that said judgment 
be, and the same is hereby, affirmed; and it is further considered 
and adjudged that the appellees in this court in said cause recover 
of the appellant therein their costs, taxed at 845.00, and that the 
sum of 820.00 record fee be taxed against the appellants, and that 
execution issue therefor. 
Date of judgment, December 17th, 1885. 
Bv the court : 


FREDERIC VINAL, 
Asst Clerk. 
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113 Petition for Writ of Error. July 9th 1886. 
Unrrep Srates or Amenica, State of Connecticut : 


' 
To the Honorable Joh D. Park, chief justice of the supreme court 
of errors of the State of Connecticut : 

The petition of Hubert B. Gates, of South Orange, in the State of 
New Jersey, respectfully shows that on the 17th day of December, 
A. D. 1886, the suprenfe court of errors of the State of Connecticut 
rendered a final judgement against your petitioner in a certain cause 
wherein he, the said Mubert B. Gates, was complainant and plain- 
tiff, and The Boston ad New York Air Line Railroad Company, a 
corporation under the daws of said State of Connecticut, arm located 
in the town of Middletgwn, county of Middlesex, in said State: The 
New York, New Havea and Hartford Railroad Company, a cor- 
poration under and by virtue of the laws of said State, located at 
New Haven, in New Uaven county, in said State, and Alfred R. 
(ioodrich, of Vernon, in said State, trustee, and as treasurer of said 
State, were defendantsgto which said final judgment of said supreme 
court of errors the plamtilfs appeal to said court from the jJudge- 
ment of the superior court of said State, held im Middlesex county, 
for the reversal of erroys of said superior court, wherein said supe- 
rior court lad found the issue of said cause for the defendants and 

rendered judgeipent that they recover their costs of the plain- 
114 tiff, was by said#supreme court of errors overruled and dented, 

and said judgersent of said superior court held to be no error, 
and judgement for costs rendered against the plaintiff, as will appear 
more fully by referencg to the record and proceedings in said cause, 
and that said supreme court of errors is the highest court in said 
State in which a decision in said suit could be had. 

And your petitioner claims the right to remove said judgement to 
the Supreme Court of the United States by writ of error, under 
section 709 of the Reviged Statutes of the United States, because he 
says that he brought is cause complaining to said courts; that the 
New Haven, Middleto¥n and Willimantic Railroad Company were 
incorporated by said State with power to construct, own, and operate 
arailroad from the tewn of New Haven to the villiage of Willl- 
mantic, and with like power to issue its bonds to the extent 
of S35 000 000 and secufe the same by a mortgage o! said railroad, its 
franchise, and all othey property then owned or after acquired by 
said company ; that afterwards said railroad company, In pursuance 
of its charter, constructed said railroad and issued its bonds to the 
extent of three million§dollars, payable in twenty years from May 
Ist, 1869, ‘with interest coupons thereto attached, payable seml- 
annually at 7. per ceht. per annum, and secured the same by a 

mortgage of said railroad, the franchise of said railroad 
115 company, its rdlling-stock, and other property then owned 
or thereafter t» be acquired to the treasurer of said 
State of a and his suecessors in said office, who 
received said mortgag In trust for said several b ndholders, and 
who might from time fo time become the holders thereof; that said 
J—1UY7 
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mortgage contained the provision that on failure of said company 
to pay the interest coupons of said bond the holder might elect that 
the principal sum thereof might become due, and on that written re- 
quest of the holders of one-third of said bonds so issued said trustee 
should take possession of said railroad and all and singular said 
mortgage-premises and run said railroad for the benetit of said 
bondholder. Said The New Haven, Middletown and Willimantie 
Railroad Company made default of the interest on said bonds, and 
on the — day of May, 1875, foreclosed said mortgage and took pos- 


session of the mortgage-property. In the same month and year 


the Legislature of the State of Connecticut granted a charter to cer- 
tain holders of sad first-mortgage bonds, who had elected to make 
them due, by which said eharter a capital of $4,000,000 was author- 
ized, $3,000,000 of which was to be in preferred stock. ‘The directors 
of said newly chartered corporation, by name The Boston & New 

York Air Line Railroad Company, were authorized to issue the 
116 preferred stock only to the extent of the principal of the first- 

mortgage bonds, and could be issued only on condition that 
the holders of the bonds surrendered all] COUPOTs of the bonds ac- 
eruing after the date of the foreclosure; and no stock could be issued 
to any bondholder except such as had elected to treat the principal 
of the bonds as due. By the terms of the bonds and trust deed the 
trust was to continue for twenty vears, and by the terms and provi- 
sions of this new charter the trustee was ordered toe convey the trust 
estate to a corporation composed of a majority of the holders of the 
first-mortgage bonds, which conveyance it was declared by said 
charter should operate to discharge the trust, and also gave that 
newly chartered corporation the power to lease the railroad and 
other property so conveyed to other railroad corporations by the 
consent of three-fourths of the stockholders. No provision Was 
made for the payment of coupons of bondholders who did not elect 
to have their bonds due and who did not choose to surrender their 
bonds and take preferred stock therefor; neither was any provision 
made for the payment of said bonds when due by the terms 
thereof; common stock was to be issued for interest coupons on 
surrendered bonds falling due prior to the foreclosure of said 
mortgage. The plaintiff is the owner of and holder of some 
of said first-mortgage bonds to the value of 382,500, with interest 
COUpPOons attached; he has never elected to have them due, and 

Was ho party to said foreclosure or said new charter and 
117 ~=never assented to any of the proceedings or doings. After 

the foreclosure above mentioned the State treasurer, trustee 
as aforesaid of said first mortgage, conveyed the railroad, franchise, 


and all other property covered by said mortgage and the decree of 


foreclosure aforementioned to the new corporation, the said The 
Boston & New York Air Line Railroad Company, who took posses- 
sion and control thereof, and thereafter proposed to lease the same 
to The New York, New Haven & Hartford Railroad Company for 


ninety-nine years from September 30,1853. By the terms of the — 


said lease the lessor receives no part of the rental; the stipulation is 
to pay the same “to such persons only as shall be certified by the 
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lessor to have the right to receive the same by virtue of their re- 
spective holdings injthe preferred stock of the lessor. While the 
proposed lease was pending this suit was brought by the plaintiff. 
The New York, New ‘Haven & Hartford Railroad Company and the 
State treasurer were tnade parties. The lease has been executed .dur- 
ing the pendeney of guid suit. ! 

The plaintiff claimed on the trial of said cause in the State courts 
that the charter of Tye Boston & New York Air Line Railroad Com- 
pany was unconstitufonal and void, in se far as it assumed to give 
authority to the sg oanaien. the trustee of said first mortgage, to 

convey the trist property away and to denude himself of 
11S said trust wit'sout the consent of the cestuis que trust, and in so 

fur as it assunved to discharge him of said trust without a like 
consent, that it was fm violation of the Constitution of the United 
States in that it.was An act of the State Legislature impairing the 
obligations of a contract. 

These claims the supreme court of errors of the State of Connecti- 
cut decided adversely to the plaintiff and held the act to be consti- 
tutional, as appears gy the record of the proceedings in said cause, 
which is herewith stpybmitted. 

Wherefore the pegitioner prays the allowance of a writ of error 
returnable into the $ipreme Court of the United States and for cita- 
tion. : 

And your petitiongr, as in duty bound, will ever pray. 

S. A. ROBINSON, 
t Attorney for Tluhert B. Crates. 
| 

Let the writ of errr issue as prayed. 

Dated at Hartford ghis Sth day of July, 1556. 

JOHN D. PARK, 
Chief Justigr of the Supre me Court of krrors of (onnecticul. 


Li!) Wig f Krror. kiled July  ISS6. 


Attest: FREDERIC VINAL, 
: Asst Cl, rk. 


UNITED STAT@s OF AMERICA, 88: 


The President of th United States of America LO the honorable the 
judges of the suprgme court of errors of the State of Connecticut, 
Greeting : 

Because in the redbrd and Proce edings as also in the rendition of 
the judgment of a prea which is in the said supreme court of errors 
before you or some ot you, being the highest court of law or equity 
of the suid State in which il decision could be had in the said SUuIt 
between Hubert B. Gates, of South Orange, in the State of New Jer- 
sey, petitioner and Cbmplainant,and The Boston and New York Air 
Line Railroad Company, a corporation under the laws of the State of 
Connecticut, located ht Middletown, in said State of Connecticut, The 
New York, New Haven and Ha*tford Railroad Company, a corpora- 
tion likewise under the laws of said Connecticut, and located at New 
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Haven, in said State, and Alfred R. Goodrich, of Vernon, in said State, 
as he is the treasurer of said State of Connecticut, defendants, wherein 
was drawn in question the validity of a treaty or statute of or an au- 
thority exercised under the United States, and the decision was 
against their validity, or wherein was drawn in question the validity 
of a statute of or an authority exercised under said State on the 
ground of their being repugnant to the Constitution; treaties, or 
laws of the United States, and the decision was in favor of such 
their validity, or wherein was drawn in question the construction of 

a clause of the Constitution or of a tre aty or statute of or 
120 commission held under the United States, and the decision 

was against the title, right, privilege, or exemption specially 
set up or claimed under such clause of the said Constitution, treaty, 
statute, or commission, a manifest error hath happened, to the great 
damage of the said Hnbert B. Gates, as by his complaint appears, 
we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
In this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with al! things concerning tle 
same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday of October, 1886, next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may canse further to be done 
therein to correct that error what of right and aecording to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Clicf Justice of the said 
Supreme Court, the Sth day of July, in the year of our Lord one 
thousand eight hundred and eighty-six. 

b. kb. MARVIN, 
Cli rk Clerk of thee [}. N. Circuit Court for thre 
District of Connecticut. 
Allowed by— 
JOTIN D. PARK. 
Chief Justice of the Supreme Court of Lrrors of Connecticut. 


i 2 | Bond for li val of krror. hiled July Oth. LSS6. 


Know all men by these presents that we, Samuel L. Warner and 
Silas R. Robinson, both of the town of Middletown, in the county 
of Middlesex and State of Connecticut, are held and firmly bound 
unto The Boston and New York Air Line Railroad Company, The 
New York, New Haven and Hartford Railroad Company, and Alfred 
Rt. Goodrich, treasurer of the State of Connecticut, or lis successors 
in such office, or their certain attorney or assigns, In the full and 
just sum of two hundred dollars, to be paid to the said The Boston 
and New York Air Line Railroad Company, The New York, New 
Haven and Hartford Railroad Company, Alfred R. Goodrich, treas- 
urer as aforesaid, or their certain attorney, SUCCeSSOrs, administrators, 
or assigns ; to which payment, well and truly to be made, we bind 


+ 
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judicial district, do h 
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ourselves, our heirs,egecutors, and administrators, jointly and sever- 
ally, by these presentg. 
Sealed with our sea§s and dated this Sth day of July, one thousand 
eight hundred and eighty-six (A. D. 1886). 
Whereas lat@ly, at a term of the supreme court of errors of 
122 ~—s_ the State of C@nnecticut, in a suit depending in said court 
between Hubeyt B. Gates, complainant, and The Boston and 
New York Air Line Railroad Company,’ The New York, New Haven 
& Hartford Railroad Company, and Alfred R. Goodrich, treasurer 
of said State of Connecticut, defendants, a judgment was rendered 
iwainst said IJubert b. Gates, and the said Hubert b. Gates having 
obti ined a writ of error and filed a copy thereof in the clerk’ s office 
of the said court to réverse the judgment ia the aforesaid suit, and 
a citation directed to ghe said The Boston and New York Air Line 
Railroad Company, ‘Lhe New York, New Haven and Hartford Rail- 
road Company, and Alfred R. Goodrich, treasurer of said State of 
Connecticut, citing alld admonishing — to be and appear at a Su- 
preme Court of the United States to be holden at Washington the 
2nd Monday of October next: 
Now, the conditiow§ of this obligation is such that if the said 
Llubert 1}. (rates shall prosecute his said writ of error to ettect and 
answer all cost#if he fails to make his plea good, then the above 
125 ~—s obligation to be void, or else to remain in full force and 
virtue. 
‘ 
. 
Sealed and deliveréd in presence of— 
DWIGHT LOOMIS. 
ELISHA CARPENTER. 


SAMUEL L. WARNER. [t. s. 
SILAS R. ROBINSON. 


Approved by— 
JOHN D. PARK, 
Chief Justige of thee Supreme Court of Errors of Connecticut. 


124 [, Charles G. R. Vin: al, clerk of the supreme court of errors 
of the State ofeCounecticut in and for the county of Middle- 
sex, holding sessions fit the city of Hartford, within and for the first 
tr ebs certify that the fore going contain a full, 
true, and complete transcript of the proceedings had in the superior 
court for the county @f Middlesex in a certain suit wherein Hubert 
3. Gates was plaintifband The Boston and New York Air Line Rail- 
road Company, The Kew York, New Haven and Hartford Railroad 
Company, and Alfred K. Goodrich were defendants, and also all the 
proceedings had in this supreme court of errors on the appeal taken 
by said Hubert B. Gates, which appeal is now on the files thereof. 
In testimony wherpof I have hereunto set my hand and affixed 
the seal of said suypfeme court of errors, at Middletown, in said 
county of Middlesex,,this 4th day of Septem ber, A. D. 1886. 
( Errors, Con. ] 
CHAS. G. R. VINAL, 
c ‘lerk of 7 Supreme Court of Errors of Connecticut 
in and for said Middlesex County. 


[Seal Supreme Court 
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125 United STATES OF AMERICA: 
Supreme Court of Errors of the State of Connecticut. 


I, John D. Park, chief justice of the supreme court of errors of the 
State of Connecticut, do hereby certify that Charles G. R. Vinal is 
clerk of the supreme court of errors of the State of Connecticut in 
and: for the county of Middlesex, holding sessions at the city of 
Hartford, within and for the first judicial district; that the signature 
of Charles G. R. Vinal to the within certificate is in the proper hand- 
writing of him, the said clerk; that said certificate is in due form of 
law, and that full faith and credit are due to all his official acts as 
such. 

In testimony whereof I have hereunto set my hand, at the city of 
Hartford, the sixth day of September, A. D. 1886. 

JOHN D. PARK, 


Chief Justice, Supre me Court of Errors of Connecticut. 


126 Kiled July 16, ’86. 
Attest : FREDERIC VINAL, 
Asst C'li rk. 


The United States of America to The Boston & New York Air Line 
Railroad Company, a corporation — under & by virtue of the laws 
of the State of Connecticut, & located at Middletown, Middlesex 
county «& said State; The New York, New Haven & Hartford 
Railroad Company, a corporation — under & by virtue of the laws 
of the State of Connecticut, & located at New Haven, in New 
Haven county & said State, & Alfred R. Goodrich, of Vernon, in 
said State, as treasurer of the State of Connecticut, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washing- 
ton on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the supreme court of errors of 
the State of Connecticut, wherein Hubert b. Gates, of South Orange, 
in the State of New Jersey, is plaintiff in error and you are defend- 
ants in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable John D. Park, chief justice of the su- 
preme court of errors of the State of Connecticut, this 8th day of July, 
in the year of our Lord one thousand eight hundred and eighty-six. 

JOHN D. PARK, 
(Chief Justice of the Supreme Court of Errors of Connecticut. 


127 On this sixteenth day of July, in the year of our Lord one 

thousand eight hundred and eighty-six, personally appeared 
John I. Hutehinson, sheriff of Middlesex Co., Conn., before me, the 
subscriber, Frederic Vinal, assistant clerk of the superior court for 
said county, and makes oath that he delivered a true copy of the 
within citation at the usual place of abode of 'T. L. Watson, secretary 
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of the Boston & New York Air Line R. R. Co., William D. Bishop, 
Jr., secretary of The New York, New Haven and Hartford R. R. 
Co., & with Alfred R. Goodrich. 
° JOHN |. HUTCHINSON. 
‘ 
Sworn to and subsdétibed the 16th day of July, A. D 1886. 
[Seal Supreme Court af Errors, Con. ] 
FREDERIC VINAL, 
~- Assistant cmb of the Superior Court for Middlesex County. 
? 
Farrrie.p And Tort Ayn Counttes, 8s 
%a : . i sialic 
BRIDGEPORT AND VERNON, July 15th, 1586. 
Then I left true ang! attested copies of the foregoing citation each 
, at the usual place of gbode of T. L. Watson, secretary of The Boston 
, and New York Air Léne Railroad Company, and at the usual place 


of abode of William IS. Bishop, Jr.,secretary of the New York, New 
Haven and Hartford Railroad Company, both at said town of Bridge- 
port; and on the sam day I also left a like true and attested copy 
hereof with Alfred ite Goodrich at said town of Vernon. 
Attest: JOUN I. HUTCHINSON, 
Sheriff’ ‘ Middles ser County, nt Sheriff” s Deputy aD the 
Counties of Fairfield & Tolland. 
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Supreme Court U.%., clerk’s office. Received Sep 11, 1886. 


Endorsed on cover: Connecticut supreme court of errors. No. 

1097. Hlubert B. Gates, plaintitt in error, vs. The Boston and New 

York Air Line Railroad Company, The-New York, New Haven and 
Hartford Railroad Company, and Alfred R. Goodrich, as treasurer of 

‘ the State of Conn. Kiled October 9, 1886. 
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Motion, to dismiss the writ of error and to affirm the 
judgment, and brief for defendants in error. 


vs. ui - 
. No. 1097. 
' 
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SIMEON E. BALDWIN, 


of counsel for de fendants in error, 


Hoggson & Robinson. Law Printers. 82 Church Street. 
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SUPREME couktT OF THE UNITED STATES. 
OcTOBER TERM, 1886. 
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THE BosTON AND IEW YorK AIR W RIT O} ERROR. 
LINE — Co.. et als. | 
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oe ee TO DISMISS. 


The detendants in error move that the above entitled 
writ of error may . dismissed for want of jurisdiction, 
ys . 


and refer to their brief filed herewith, for a statement of 


‘ P es . 
the facts on which this motion rests. 


} SIMEON E. BALDWIN, 

Ny 

; attorney for the defendants tn error. 
é 
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MOTION TO AFFIRM. 


The defendants i» error move that the judgment, brought 
under review by tg above entitled writ of error, may be 
athrmed, because if is manifest on the face of the record 
that said writ was taken for delay only, and that the ques- 
tion on which the! jurisdiction depends is so [rivolous as 
not to need further argument; and join this motion with 


their motion to disfMiss said writ, as on file. 


SIMEON E. BALDWIN, 


attorney for defendants in error. 


oer S| S&S 2 ~~ @&°- . =arnaereec< @ 


SUPREME COURT OF THE UNITED STATES, 


OcTOBER TERM, 1886. 


HvuBERT B. GATES 


No. 1097. 
VS. 


aie | : , W RIT OF ERROR 
THE BOSTON AND NEw YorK AIR "sic aeial as 
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Brief on motions to dismiss for want of jurisdic- 
tion, and to affirm. 
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STATEMENT. 3 


This is a writ of error to the Supreme Court of Errors 
of the State of Connecticut. 


The original action was brought in 1882 by the plaintift 


in error as a bondholder under a mortgage executed by 
the New Haven, Middletown and Willimantic Railroad 
Co., against the Boston and New York Air Line Railroad 
Co. and the New York, New Haven and Hartford Rail- 


road Co. This complaint was amended March 2, 1883, so 


—— —_— 


3 


as to make it sg:bstantially a new one, (Record pp. 4, 7) 
and the State Tfeasurer, brought in as aco-defendant. As 
amended it stated this case: that the New Haven, Mid. 
dletown and W@llimantic Railroad Co., in 1869, duly mort- 
vaged its road gad franchise to the Treasurer of the State 
and his successive in office, in trust to receive a $3,000,000 
issue of bonds that in 1875, the interest on the bonds 
having been defaulted, the Treasurer took possession, and 
soon aftewards, on ] uly 8, 1875, fraudulently conveyed the 
mortgaged property and franchise to the Boston and New 
York Air Ling Railroad Co., which now fraudulently 
claims to be thie absolute owner thereot, and denies that 
the plaintiff, wih owns bonds and coupons secured by said 
mortgage, and Rot yet due and payable, has any interest 
in the property, and intends to let it for 99 years to the 
New York, Ne Haven and Hartford Railroad Co.: that 
the Boston and«New York Air Line Railroad Co. founds 
@ 
its claims on a charter which “ was obtained without the 
knowledge or consent of the plaintiff, and is as to him 
and all other nah-consenting bondholders, unconstitutional 
and void ;” thafunder this charter said Company claims 
to appropriate The income of the mortgaged property for 
99 years to thf payment of dividends on its preferred 
stock ; that all Said acts of said companies are being done 
under a conspigacy to cheat and defraud the plaintiff, and 
deprive him of his mortgage security; and that he had 
no knowledge bf said acts until on or about the date ot 
his complaint. The relief prayed for was the appoint- 


4 


ment of a receiver, an injunction against the proposed 
lease, and an account. 

The New York, New Haven and Hartford Railroad 
Co. fled a general denial (p. 6.) 

The Boston and New York Air Line Railroad Co. and 
the State Treasurer filed an answer (to the complaint as 
amended) setting up two defenses (p. 21.) 

The first defense was that the State Treasurer in 1875, 
obtained a decree of strict foreclosure in a proper Court 
of Equity, in a suit brought by him as trustee under the 
mortgage, and to which a majority of the bondholders 
were personally parties; that pending the suit a scheme 
of foreclosure and re-organization was “agreed on by all 
parties in interest and approved by said Court in said 
cause,’ which scheme was enacted into law by the char- 
ter of the Boston and New York Air Line Railroad Co.: 
that the foreclosure decree was in conformity to this 
agreement, to which suit and decree the plaintiff was a 
party by representation, and whereby his rights were fully 
concluded ; that the conveyance to said defendant from 
the State Treasurer was pursuant to the charter; and that 
there had been no fraud or wrong practiced or intended. 


The second delense was this: 


“ The right of action for the cause stated in the com 
plaint, being dependent on the validity of the said defend. 
ant’s charter and its title under said deed of July 8th, 
1875, did not accrue within six years next before the com. 
mencement of this action, but accrued more than seven 


® 5 


years before the gaine, and for the plaintiff's delay and 
laches. no excuse issshown: whereby his suit 1s barred.” 


The plaintiff denfurred to most of the first defense, and 


to the-whole of thesecond defense (p. 22.) 


making up of issue is regulated as follows : 


By the pps Act and Rules of Connecticut, the 

“Sec. 12. No issue need be joined on a demurrer, nor 
need any pleadings§be formally closed either to the Court 
or to the jury; butgthe denial of any material allegation 
shall constitute an sue of fact.”’ 


‘ 
Cpnnecticut Practice Book, p. 17, Rule 


, Lv. wee. 2. 


“ .¥ , , : ° 
By the Connecticut practice, the trial court 1s required 
. , 


to tind the facts on'which its decree is based. The Rules 
are as follows: . 
4 


“Sec. 1. When/‘all the material allegations put in issue 
In any action, whether brought for legal or tor equitable 
relief, are found fox either plaintiff or defendant, the find- 
ing of the issues fo? the plaintiff or defendant, as the case 
may be, (reference peing made to the pleadings), will be 
deemed equivalent ¢o a finding that all his material allega- 
tions, which were ‘put in issue, are true, and will be a 
sufficient compliance with Section 30 of the Act. But 
when only a part of the material allegations put in issue 
by the pleadings age found tor the prevailing party, the 


judgment must inc?cate the particular facts found.” 
6 


“Sec, 3. When ¢gither party requests a finding specially 
setting forth the facts on which the final judgment is 
. , P . , 
tounded, and any one of such facts is simply a bare con- 
7 


6 


clusion of law from more detailed or subordinate facts, as 
for instance, in cases of constructive fraud, the finding 
must specially set forth the subordinate facts from which, 
as such conclusion of law, the Court finds the principal 
facts. In such case, the finding should be such as dis- 
tinctly to show any conclusion of law, thus drawn. But 
when a material fact is found from more detailed or sub- 
ordinate facts, not as a conclusion of law, but as a conclu- 
sion of fact, only the main or resulting fact should be set 


forth in the finding.” 


Rules as to Judgments, Rule I, p. 1. 


The decree of the trial Court sets forth that the Court 
‘‘ finds the issues in favor of the defendants,” and then, at 
the request of the plaintiff, specially sets forth the facts 
found. These mainly concern the questions of notice and 
laches. The decree then concludes as follows (p. 25): 

“The said Acts of incorporation, mortgage, foreclosure, 
conveyance, and lease were and are as against the plain- 
tiff legal and operative acts, instruments and proceedings. 

As a conclusion of law from these facts, the Court finds 
the issues for the defendants.” 

Some of the issues thus found for the defendants were 
issues of law and others issues of fact. 

The New York, New Havenand Hartford Railroad Co. 
denied all the allegations of the complaint (p. 6.) The 
other defendants demed part of them, and among others. 


paragraph 13, which anticipated the defense of laches 


by alleging that the plaintiff had no knowledge of the 


7 


things complained of “until on or about the date of his 
complaint ” (p. tof 


‘ 


6 
om . . . 
The facts specially set forth in the finding as to laches 


show that this allegation was untrue; and the general find- 
.. , 
ing of all the issue¢ for the defendants 2:sposes of the issue 


@ 
of law as to laches, raised in the second defense, in their 


"4 


The Supreme ¢ urt of Errors to which the cause was 


favor. 


next appealed, hds jurisdiction only to review errors of 
law. Among thea reasons of appeal filed by the plaintifi 
(p. 54) are, that the “Court erred in not sustaining the 
plaintiff's demurrer to the defendants’ answer as stated in 
the second defense ;” and in holding the charter of the Air 
Line road, and tke toreclosure of the mortgage to be “ as 
against the plaint(ff legal and operative acts, instruments 
and pre ceedings,” and in not holding certain parts of the 
charter to be “ unconstitutional and void, as impairing the 
obligations of the, contract in the plaintiff's bonds and said 


mortgage.” 5 


The only recorded judgment of the Supreme Court ol 
Errors is that there is “no error” p. 64}, and therefore 
& 
that the judgmert of the Court below be affirmed. The 
opinion hled in the Supreme Court of Errors ts, however, 
sent up with thé transcript, in which ceriain particular 
' 
grounds are assigned for athrmance. 
The defendants now move, in this Court, that the writ 
of error be dismissed for want of jurisdiction, and join with 


‘ 
, 


8 


it a motion to affirm, on the ground that the question on 
which the jurisdiction depends, it jurisdiction there be, is 


so frivolous as not to need further argument. 


FOLN LS. 


I. 


No federal question is necessarily presented on 


the record. 


This Court has no jurisdiction, unless in the judgment 
of the Supreme Court of Errors of Connecticut there was 
drawn in question the validity of a statute of or an authority 
exercised under the State of Connecticut, on the ground 
of their being repugnant to the constitution of the United 


States, and the decision was in favor of their validity. 


U.S. Rev. Stat., § 7009. 


“It must be that sucha question was necessarily tnvolved 
in the decision, and that the State Court would not have 
viven judgment without deciding it.” 


Lawter vs. Waller, 14 How., (49. 


Che only question in the Supreme Court of Errors was 
whether the Superior Court had mistaken the law, on the 
facts found in its decree. The Supreme Court of Errors 


sits for the correction of errors of law only. It cannot 
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<8 Dre 


pass upon matters of “act, nor upon questions of law, ex- 
cept such as were presented in the Superior Court, and 
are brought up for rebision, An “appeal,” so-called, like 
that in the case at bar, really operates only as a writ of 
‘A 
error. ; 
Dudley vs. Deming, 34 Conn., 169, 174. 


a 


The statute governiog such appeals is as follows: 
i 


8 
“Tf the Court to which such appeal is taken shall find 
errors in the rulings or decisions of the Court below, it 
shall reverse the judjrment or order a new trial, unless 
such errors are immat:rial, or such as have not injuriously 
affected the appellantk but no errors shall be considered 
on an appeal, unless they are specifically stated in the rea- 
sons of appeal, and unless it also appears in the record 
that the question was distinctly raised at the trial, and 
was decided by the Court adversely. 
: 
Pubsic Acts of 1882, p. 146, sec. 8. 
; 


® 
¢ 
e 
The Superior Court had before it two distinct defenses 
, . ?,- : . 
to the action. The yest defense involves the constitu- 
tionality of the Air Line charter of 1875, and the proceed- 
SY 
ings taken under it, and also the question whether the 
9 
plaintiff was in a position to challenge its constitution- 
ality. The second défense was the statute of limitations 
: ‘ . « ° ox , 
and laches. Anadverge decision to the plaintiff as to either 
defense was fatal to fis case. Such an adverse decision 


4 
was rendered as to bé@th. 
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It was therefore not sufhcient ground of error, under 
the Connecticut practice, to show that one of these de- 
fenses ought to have been overruled, unless it could be 
shown also that the other ought to have been overruled. 
We might grant that the law was unconstitutional, and 
still the judgment would be good, if laches were proved. 

It does not appear on which of the two grounds of de- 
fense, the decree of the Superior Court was based. The 
issues on both are found against the plaintiff, and no opin- 
ion was filed in that Court. 

“ When it does not appear on which of the two grounds 
the judgment was based, then if the independent ground 
on which it might have been based was a good and valid 


one, sufficient of itself to sustain the judgment, this Court 
will not assume jurisdiction of the case.” 


Klinger vs. Missouri, 13 Wall, 263. 


The opinion filed in the Supreme Court of Errors can- 
not be taken as determining the question decided by that 
Court. 

The Rules of this Court (Rule 8, sec. 2) which requires 
the clerk of the Court below, “to annex to and transmit 
with the record, a copy of the opinion or opinions filed in 
the case,”” does not make them a part of the record of that 
Court. Such opinions are no part of the record of the 
Supreme Court of Errors, in Connecticut practice. 

Prior to the promulgation of this Rule (April 28, 1873), 


it had been repeatedly held by this Court, that except in 


oeer-o> 


> 11 


cases of a civil law chafacter coming up from Louisiana, 
the opinion of the Court below could not be looked at to 
determine whether a fegeral question was raised. 

“It ought to appear ffom the record and not from any 
opinion of the Court, that a federal question was raised, 
in order to give this Court jurisdiction of the case.” 

/usurapgce Co. vs. The Treasurer, 11 Wall, 


205. 


Even if the Chief Justice of the State Court, in allowing 
a writ of error, formal’ certified that a federal queston 
was drawn in question; and decided, this Court took no 
notice of it. 


’ 


Ratlrogd Cons. Rock, 4 Wall, 177, 178, 180. 


$@#? 

We submit that the rule ol April 28, 1873, has not chang- 
ed the practice in this réspect. The opinion is sent up, so 
that this Court can reter to it, if it think proper, for assist- 
ance in determining thy merits of the cause, but not for 
assistance in determinife whether it has jurisdiction, or 
not. Jurisdiction mustabe shown by the pleadings and 
judgment, not by an dbinion hled long after the judg- 


ment. 


@ 

4 ‘ 

This seems to be . view taken by the Court in the 
hirst case, after the adoption of the rule of April 28th, 1873, 


in which its effect came in question. 


Murdgck vs. Memphis, 20 Wall, §90, 633. 
’ 
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[In the next case of this kind, the opinion of the State 
Court showed that the constitutional question had been 
considered and decided adversely to the plaintiff in error, 
but the Court dismissed the writ of error, this question 


not being “necessarily involved in the decision.” 


Moore vs. Mississippi, 21 Wall, 636, 638. 


And in the most recent instance in which the operation 
of the rule has been discussed, it is again said that the rec- 


ord, and not the opinion, should settle the jurisdiction. 


Otis vs. Oregon Steamship Co., 116 U. S., 


548. 


[t is true, that in the case at bar, the record itself shows 
plainly that a constitutional question was raised by the 
plaintiff in error; but it also shows that there were other 
issues raised and adjudged against him, which are decisive 
of the case. Not to mention those as to his acquiescence 
in the legislation he now complaius of, expressed by his 
representative, the State Treasurer, as his trustee, the dis- 
tinct defense of laches, which went to the whole action, 
was found for the defendants in error, (Record, pp. 23, 25), 
and the principal part of the finding and decision of the 
Superior Court is devoted to a statement of the plaintiff's 


excuses for his laches, and the Court's opinion of them. 


° 

; 

t 

, 13 
b 

; II. 


If the opiniongs the Supreme Court of Errors 
can be read to 7 port the jurisdiction, it fails to 


support it. , 


The opinion of the Supreme Court of Errors does not 
discuss the detense, of laches. It finds that there was “no 
error in the judgment of the Superior Court,” (Record, 
p. 64), but it reviews only the questions raised by the first 
defense. It holds «hat the charter, mortgage, and bonds 
of the New Haven, Middletown & Willimantic Railroad 
Co., under which the plaintiff in error claims, all charge 
the franchises and property of the corporation witha trust 
for public use ang convenience, (Record, pp. 58, 59), of 
which he had fullfnotice, (p. 60); that the foreclosure and 
reorganization charter are simply an exercise by the State, 
with the assent @f a majcrity of the bondholders, of its 
original right to enforce the execution of this trial by an 
apppropriate insttument ality, (p. 60); that the foreclosure 
aud reorganizaticn, were authorized by the laws existing 
when the bonds 4nd mortgage were created, (p. 61); that, 
prima facte, the bo reclosure discharged the indebtedness, 
(p. 61), that the tkust of the mortgage trustee was created, 
not by contract,fput by statute, (p. 61), and when its pur 
pe ses Were acct muplished, could be properly discharged, 
by vesting the foreclosed property and franchises in the 


beneficiaries on fqual terms, under the direction of a Court 
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of Equity, (pp. 62, 63),and that the plaintiff in error was a 
party properly represented in the foreclosure suit and be- 
fore the legislature, and bound by the result of those pro- 


ceedings, (p. 63). 


In a word,the Court held that the foreclosure and char- 
ter of the foreclosing bondholders was merely the ord- 
nary exercise of the right of the State to regulate the exe- 
cution of a trust created by law, by due process of law, 
and that nothing was done which was not authorized by 

, the law existing whenthe bonds were issued and the mort- 


gage made. 


Such a decision as to the equitable remedies affecting 
trusts, which were established in Connecticut betore the 
the mortgage and bonds came into existence, and recog- 
nized in the bonds themselves, is not a decision that this 
Court can review. It 1s the exposition of a State law, 
antecedent to the contract with the plaintiff, which is evi- 


denced by his bond. 


Kennebec Ratlroad vs. Portland Ratlroad. 


14 Wall, 23. 


The mortgage under which the plaintiff claims (Exhibit 
A, Record, p. 10), was made to the Treasurer of the State 
of Connecticut, and his successors in office, pursuant to 
the requirements of its charter, and to the General Stat- 


utes of the State. 


15 


& 
ry 
 ] 


These statutes provided that any railroad company 


might issue — to a certain amount, and 


‘secure said lands by a mortgage of its railroad, and all 
its property, righ§s and franchises under its charter, or of 
any part thereof,*oy deed duly executed by its president, 
under the corporkite seal, to the treasurer of the State, and 
his successors in, office, in trust for the holders of said 
bonds,” . 


: 
xen. Statutes of Conn., Revision of 1866, 
p. 195, Sec. 511. 

6 


They further provided for his entry into possession, 


upon a default, agd that in such case 


‘he may proceed at his discretion, in the Superior Court, 
in any county in gwhich such railroad, or any part thereof 
is located, to foreclose the said railroad company and ail 
subsequent incumbrancers, for the use cf the bondholders, 
or other creditor$ for whom he acts; and such Superiur 
Court may limit bc time for the redemption of ihe mort- 
yaged property, tas in the ordinary proceedings for the 
foreolosure of real property.” 


zen. Stat., Rev. of 1866, p. 196, Sec. 


= <a> 


515. 


@. @¢ 


Judicial relief ip Connecticut is still administered partly 
by the courts anc partly by the legislature. 
y ’ . . 
“ We may say ‘that our legislature has assumed, since 


the adoption of ,our Constitution, to have a_ reserved 
power to grant relief for good cause shown in cases where 


16 


there is no explicit prohibition in the Constitution, and 
where under existing laws it is not in the power of any 
Court to grant relief. There is now on our statute book 
(General Statutes, Revision of 1875, p. 79, Sec. 3) an Act 
first passed in 1784, which provides that ‘ no petition shall 
be preferred to the General Assembly, for any relief 
which any court has power to grant.” This by clear im- 
plication embodies the sense of successive legislatures for 
ninety-four years, that if no Court has power to grant 
relief, and justice requires it, and the Constitntion does 
not forbid, application may be made to the legislature 
even though it calls for the exercise of powers judicial in 
their nature.” 


Wheeler’s Appeal, 45 Conn., 306, 317. 


The legislature has, from an early period to the present 
time, freely exercised the power of granting equitable 


relief in exceptional cases. 


“The legislature of Connecticut has the power of an 
English Court of Chancery to direct a sale of real estate 
devised to charitable purposes—even though it be provided 
by the devise, that the estate shall never be sold—in cases 
where lapse of time, or changes in the condition of the 
property, or circumstances attending it, make it prudent 
and beneficial to the charity, to alien the specific land, and 
invest the proceeds in other securities; taking care, how- 
ever, that no diversion of the gift be permitted.” 


Stanley vs. Colt, 5 Wall, 119. 


Into a State with this system of remedial justice, the 


plaintiff in error came with his money to lend it to a quast- 


PP 
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public corporation, chartered to fulfil a public trust, and 
to lend it on asecurit¥ taken to a public officer, as such, 
who had power to “proceed at his discretion ” to fore- 


¢ . ° . 
close the mortgage, upon a default, by a strict foreclosure. 


The opinion of the Supreme Court of Errors in the case 
at bar holds that the vgrious steps in the foreclosure and re- 
organization were fully sanctioned by the law of the State 
existing when the bogds were issued, and forming a part 
of the contract between the bondholder and the company ; 
the particular legislation which was had being merely a 
customary form of exercising an ancient jurisdiction, (Re- 


In the Maine case last cited the State Court took a sim- 


cord pages 61-63.) 


ilar view of the State, legislation complained of, and a writ 
' . 4 , . 

of error was dismissed. A railroad mortgage made in 
1852, was foreclosed on conformity with a statute passed 
in 1857. The compagy which made the mortgage sought 
to redeem on the grotind that the statute impaired the ob- 
ligation of the contrct. The State Court held that the 
statute did not im paix the obligation of the contract, but 
that the foreclosure v#as valid without reference to it, “ be- 
cause the method puysued was In strict conformity to the 
mode of foreclosure’ authorized, when the contract was 
made, by the laws then in existence.” The motion to dis- 


miss was sustained b®@ this Court. with these remarks: 
4 


“Now if the State fCourt was right in their view of the 
. %) . . . 
law. as it stood when"*the contract was made, it is obvious 
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that the mere fact that a new law was made does not im- 
pair the obligation of the contract. And it is also clear 
that this Court cannot inquire whether the Supreme Court 
of Maine was right in that oninion.”’ 

Kennebec Ratlroad vs. Portland Ratlroad, 


14 Wall, 25. 


And when a few years later a creditor of the old com- 
pany sought to set aside the foreclosure by suit in the Cir- 
cult Court, his delay of seven years was deemed fatal 
to his case, though the objection was not raised by the 


defendant's pleadings. 


Sullivan vs. Portland & Kennebec Ratlroad 


Co., 94 U. S., 806. 


III. 


If the Court has jurisdiction of the cause, the 


judgment should be affirmed. 


We do not propose to argue at any length, the motion 
to afhrm., 

If the Supreme Court of Errors had held the constitu- 
tional point well taken, they would still have been obliged 
to find “ noerror” in the judgment of the Superior Court, 
because the second defense of laches was conclusively 
established by that judgment, and was properly pleaded 


as a full defense to the whole action. 


ot 


And the disposifion of the first defense was manifestl) 


proper, as fully ghown in the elaborate opinion of the 


Court below. (R@cord, pages 55-64,) 


wlfillan vs. Union Canal Co., 109 U.S.., 


401, 403. 


The scheme of reorganization in the case in bar, did not 


substitute one trustee for another, under a continuing trust, 


as in Anapp vs. Ratlroad Co., 20 Wall, 117, 123. 


It dis- 


charged the trustee, and terminated the trust, in the only 


way practicable or customary, in Connecticut, where the 


process of loreclogure by sale is unknown. 


SIMEON E. BALDWIN, 


of counsel for defendants in error. 
pee 
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1 Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms, 
in the city of Chicago, in the district aforesaid, befor- Hon. Thomas 
Drummond, circuit judge of the United States for the seventh cir- 
cuit, and Hon. Henry W. Blodgett, district judge of the United States 
for the northern district of Illinois, on Wednesday, the eighteenth 
day of July, in the July term of said court, in the year of our Lord 
one thousand eight hundred and eighty-three, and of our Inde- 
pendence the one hundred and eighth year. 


WM. H. BRADLEY, Clerk. 
- [On the side:] Volume 1. Wm. H. Bradley, clerk. 


EpWARD Legs and Ropert J. HENDRICKS 
vs. -In Chaneery. 
ANDERSON FOWLER et al. 


NorRTHERN District oF ILLINOIS, ss: 


Be it remembered that on the seventh day of June, A. D. 1880, 
‘there was filed in the office of the clerk of the cireuit court of the 
United States for the northern district of Illinois, at Chicago, in said 
district, a transcript of a record from the circuit court of Cook county, 
State of Illinois, in said entitled cause, which said transeript is in 
the words and figures following, to wit : 


2 UNITED STATES OF AMERICA. 


STATE OF ILLINOIS, |. 
. . > SS by 
Cook County, j 


Pleas before the Honorable Murray F. Tuley, one of the judges of 
the circuit court of Cook county, at a term thereof begun and held 
at Chicago, in said county and State, on the third Monday (being 
the 19th day) of April, in the year of our Lord one thousand eight 
hundred and eighty, and of the Independence of the United States 
the one hundred and fourth. 

Present: Honorable Murray F. Tuley, one of the judges of the 
circuit court of Cook county, State of Illinois; L. L. Mills, State’s 
attorney ; John Hoffman, sheriff. 

Attest : JACOB GROSS, Clerk. 


Be it remembered that heretofore, to wit, on the 3rd day of De- 
eember, A. D. 1879, Edward Lees and Robert J. Hendricks, Ly 
Charles A. Gregory, Ksq., their solicitor, filed in said court their cer- 
tain bill of complaint and caused to be issued out of said court, 
under the seal thereof, the people’s writ of summons, directed to the 
sheriff of Cook county to execute, which said bill and writ, with the 
sheriff’s returned thereon endorsed on it, — the words and figures fol- 
lowing, to wit: 
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5) In the Circuit Court of Cook County. To the December Term, 
A. D. 1879. 


STATE OF ILLINOIs, | 


County of Cook, f* 

To the judges of the circuit court of Cook county in this the State 
of Illinois, in chancery sitting : 

Your orators, Edward Lees and Robert J. Hendricks, of the city 
of Chicago, in the county of Cook and State aforesaid, respectfully 
represent unto your honors that on or about the twenty-ninth day 
of December, 1876, and for a long time before and after that time, 
they were partners in trade under the firm name of Lees, Hendricks 
and Co., and have ever since been partners, and still are partners, 
under the name of Lees & Hendricks. 

That they bring this bill of complaint against Anderson Fowler 
and James Wilson, of New York city, in the county and State of 
New York: George Harding, of Philadelphia, in the State of Penn- 
sylvania, and Henry 8. Fowler, of Chicago aforesaid; and thereupon 
your orators complain and say that on or about the 29th day of 
December, 1876, they entered into an agreement in writing with 
said Wilson and Fowler in the words and figures following, which 
was duly executed and delivered by and between the parties thereto, 
to wit: 


Ag 
sand eight hundred and seventy-six, between James Wilson, of the 
city of New York, of the one part, Anderson Fowler, of the 
4 same place, of the second part, and the firm of Lees, Hen- 
dricks & Co., of the city of Chicago, in the State of Illi- 

nois, of the third part, witnesseth : 

Whereas the United States Dairy Company, a corporation exist- 
ing under and by virtue of the laws of the State of New York, and 
the owners of letters patent of the United States for an improve- 
ment in treating animal fats, granted to Hyppolite Megs May 12th, 
1874, and numbered 5868, did recently grant or issue to the firm of 
Fowler Bros., doing business in the city of New York, of which firm 
said Anderson Fowler is a member, a license granting unto said 
firm the exclusive right ‘to use such invention and improvement in 
and throughout the State of Missouri, and to sell the products 
thereof there and elsewhere, which said license was issued for the 
joint and equal benefit of said Fowler Bros. and the above-named 
James Wilson, and is equally owned by them; 

And whereas it has been agreed between the parties hereto that 
they shall become jointly and equally the owners of said license, 
and of all benefits and advantages to be derived therefrom: 

Now, therefore, it is agreed between them as follows: 

First. That the price or value of said license, and all rights, priv- 
ileges, and advantages granted or given thereunder, shall be, and 
the same is hereby, fixed at the sum of forty thousand dollars. 
Second. That said Anderson Fowler will cause said license and 


greement, made this twenty-ninth day of December, one thou- 


¥, 
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all rights granted thereby to be duly assigned and trans- 
iz . , ont +? Y yar > . " . ; =o 
O ferred by said firm of Fowler Bros. to himself and said James 

Wilson and said firm of Lees, Hendricks & Co. jointly, so 
that each of said parties shall become and be the owner of an equal 
undivided one-third interest in said license and the rights granted 
thereby, provided that said Lees, Hendricks & Co. shall make the 
payment hereinafter mentioned. 


Third. Said Lees, Hendricks & Co. to agree that they will on the 
execution ‘and delivery of the assignment of said license by said 
Fowler Bros., as herein provided, pay to said Anderson Fowler and 
James Wilson the one equal third part of said sum of forty thousand 
dollars. 


And whereas said United States Dairy Company did, on or about 
August 29, 1876, grant unto one James Turner, of the city of Chicago, 
in the State of Illinois, exclusive right and license to use said inven- 
tion and improvement in and throughout that State, and to sell the 
products thereof there and else where, no suid license was issued 
pursuant to a certain agreement made between said James Turner 
and James Wilson, bearing date August 29, 1876, a copy whereof is 
hereto annexed, marked A; 

And whereas said James Turner executed a certain other instru- 
ment in writing, bearing date on August 29, 1876, by which he 
assigned and conveyed to one Henry 8. Fowle, of the city of Chicago, 

an undivided one-third interest in and to the grant con- 
6 veyed to him by the license aforesaid on certain conditions 

in said writing expressed, a copy of which is hereto annexed, 
marked B: 

And whereas said James Wilson and one Charles W. Weston 
made and entered into a certain agreement in writing, bearing date 
September 4, 1876, a copy whereof is hereto annexed, marked C 

And whereas the parties to this contract have agreed on certain 
terms and conditions to become the joint and equal owners of said 
three several contracts, copies whereof are hereto annexed as afore- 
said, and of all benefits and advantages arising or to arise from the 

same, or any or either of them, and also to become the joint and 
equal owners of the license or right to treat animal fats under the 
patent aforesaid in and throughout the State of Illinois “in the event 
of said Turner’s failing to carry out and perform his said contract 
with said James Wilson: 

Now, therefore, the parties hereto agree as follows: 

First. They hereby fix the price or value of said three contracts, 
copies whereof are annexed as aforesaid, and the rights, benefits, 
and advantages arising thereunder, including the several protis- 
sory notes mentioned in said contract, marked A as aforesaid, and 

the benefits and advantages which may arise because of the 
7 performance of said three contracts or of the failure to perform 
the same, or any of them, atthe sum of sixty thousand dollars. 

Second. On the execution of this contract said Anderson Fowler 
is to pay to said James Wilson one equal third part of said price of 
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sixty thousand dollars, and said Lees, Hendrick & Co. are to pay, or 
cause to be paid, to him a like part thereof. 

Third. The execution of this contract and the payment of said 
moneys shall be deemed to operate as an assignment by said James 
Wilson to said Anderson Fowler and said firm of Lees, Hendricks 
& Co., respectively, of an equal undivided one-third in said three 
contracts hereinbefore named, and of all benefits and advantages 
to be derived either by the execution or performance of the same 
or the failure so to do, including the notes therein mentiond. 

It is hereby mutually agreed between the parties‘to this contract 
to take, as soon as practicable after the execution and delivery thereof, 
the necessary steps for the formation or creation of a company or 
corporation or corporations for the treatment of animal facts under 

the patent aforesaid in said States of Missouri and Illinois. 
8 And they further agree mutually that on the creation of 

any such company or corporation in the State of Missouri 
they will execute any and all necessary instruments in writing for the 
purpose of conveying to such company or corporation the license for 
that State hereinbefore referred to, so that said company or corpora- 
tion shall become the holder and owner of such license and of all 
benefits and advantages granted thereby. 

And it is further agreed between the parties that all capital stock 
which may be issued on the formation of any such company or cor- 
poration shall be issued and belong to the parties to this contract, 
share and share alike. 

It is further mutually agreed between the parties that in the event 
of the failure by said Turner to keep and perform his contract, copies 
whereof are hereto annexed as aforesaid, so that the parties hereto 
shall become the owners.of, or entitied to the license for, the treat- 
ment of animal facts in and throughout the State of Illinois under 
the patent aforesaid, they will, as soon as practicable thereafter, take 
the necessary steps for, and will cause the formation or creation of, 
a company or corporation for the treatment of animal facts under 

said patent under, and by virtue of said license in and for 
9 the State of Illinois. 

And it is further agreed that any and all capital stock 
which may be issued on the formation of any such company or 
corporation shall be issued and belong to the parties hereto, share 
and share alike. 

It is further mutually agreed between the parties hereto that 
neither shall assign or transfer his interest, or any part thereof, in 
said license for the State of Missouri or in said contracts—copies 
whereof are hereto annexed as aforesaid—or in any license issued 
under said patent for the treatment of animal fats in the State of 
Illinois, except to such corporation or corporations as may be 
formed or created pursuant to the terms of this agreement. 

It is further agreed between the parties hereto that any and all 
vapital which may be necessary for the prosecution of the business 
of treating animal fats under the patent aforesaid for either of said 
States of Missouri and Illinois, or both of them, as the case may 
be, shall be furnished by the parties hereto, share and share alike. 
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If the parties hereto shall at any time in the prosecution of the 
business of treating animal fats under said patent in said States of 


Missouri or Illinois, or either of them, — then it is agreed that 
one member of said firm of Lees, Hendricks & Co. shall 


10 devote his time and attention to the prosecution of said busi- 
ness, all such services, however, to be rendered without com- 
pensation. 


The provisions of this contract are to apply to and bind the 
heirs, executors, administrators, and assigns of the respective par- 
ties. 

In witness whereof the parties hereto have hereunto set their 
hands and seals this 30th day of December, in the year of our Lord 
one thousand eight hundred and seventy-six. 


JAMES WILSON. SEAL. 
ANDERSON FOWLER. SEAL. 


LEEKS, HENDRICKS & CO. [SEAL. 
Witness: 
S. W. FULLERTON. 


(Copy.) 
_—_ 


Whereas Hyppolite Megs secured letters patent of the United 
States bearing date (to wit, the reissue thereof) May 12, 1874, and 
numbered 5568, for a new and useful improvement in treating ani- 
mal fats ; 

And whereas James Wilson, of the city, county, and State of 
New York, is the equitable and absolute owner of the right to use 
said invention and improvement and the right to manufacture the 
several products and all articles mentioned in said patent in and 
throughout the State of Illinois, and to sell the same then and else- 

where ; 
11 And whereas the legal title of said letters patent for the 
territory aforesaid stands by assignment from said patentee, 
Megs, in the United States Dairy Company, a corporation organ- 
ized and doing business under and by virtue of the laws of the 
State of New York; 

And whereas James Turner, of the city of Chicago, county of 
Cook, and State of Illinois, is desirous of purchasing of said Wilson 
an undivided two-thirds’ interest in said patent, as aforesaid, for the 
Stute of Illinois aforesaid, leaving the other one-third interest in 
said Wilson ; 

And whereas the license and agreement for the exclusive use of 
said patent representing said Wilson’s interest in said patent in the 
said State of Illinois will run direct from said United States Dairy 
Company to said Turner, conveying to him the entire and exclusive 
right to use said patent in said State of Illinois under said license 
and agreement without mentioning said Wilson’s one-third interest: 

Now, therefore, this agreement is made and entered into by and 
between said James Wilson and James Turner as follows: 

The said Wilson agrees to sell, and does hereby sell, unto said 
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Turner an undivided two-thirds’ interest in said patent as aforesaid 

for the State of Illinois aforesaid. For such interest said 
12 Turner is to pay said Wilson fifty-one thousand six hundred 

and sixty-six dollars ($51,666), in six equal payments, in the 
following manner: Giving his notes for the same, due in two, four, 
six, eight, ten, and twelve months from the date of this agreement, 
with interest at seven per cent. per annum, payable at the National 
Bank of Illinois, in Chieago, and notes being made payable to Tur- 
ner’s own order and endorsed by him, and secured upon said Turner’s 
real estate situated in the city of Chicago, in said State of Illinois, 
and in consideration thereof said Turner is to receive from said 
United States Dairy Company a license, giving him the right to use 
the invention and improvement described in said patent and the 
right to manufacture the several products, and all the articles men- 
tioned in the same, in and throughout the State of Illinois, and to 
sell the same there and elsewhere. 

And it is further agreed by and between said James Wilson and 
James Turner that said Turner is to have the option or privilege of 
buying said Wilson’s one-third interest as aforesaid at any time for the 
period of six months from the date hereof; and if said ‘Turner shall 


purchase said Wilson’s one-third interest he shall have the privilege of 


paying forthe same in good marketable stearine, in installments 
13 or payments of not less than one thousand pounds per day, to 

be paid successively and continuously from day to day when 
such payments begins, or twenty-six thousand pounds per month 
shall satisfy this undertaking, said stearine to be manufactured 
under said patent. 

And it is hereby further agreed by and between said Wilson and 
Turner that said Turner will convey, by legal assignment, one-third 
interest under said license-agreement to Henry S. Fowler, of Chicago, 
to be held by said Fowler for the period of six months from the 
date hereof, and at the expiration of said six months to convey said 
one-third to said Wilson, unless on or before the expiration of said 
six months said ‘Turner shall have elected to purchase said one-third 
under the option in this contract granted ; and it is further under- 
stood that this agreement or contract is made with special reference 
to the usual license and agreement of the said United States Dairy 
Company, which said license and agreement are hereby referred to 
as a part of this contract, blank copies of which are hereto attached 
and referred to as a part of this agreement, marked Exhibits “A” «& 
“B,” respectively. 

And it is further understood and agreed that the price of 

14 said Wilson’s one-third interest so to be held by said Towle 

for the said period of six months shall be one hundred and 

fifty thousand dollars to said Turner in case he purchases the same 

under his option hereinbefore mentioned, and if paid for in stearine, 

as hereinbefore provided, said Wilson shall have all the stearine made 
by said Turner until said sum is paid. 

And it is further understood that said Turner is not to account to 
said Wilson for any profits on said Wilson’s one-third for the period 
of six months from the date hereof. 


~ =o 


~ oe 
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It is also understood that this agreement shall be binding upon 
the heirs, executors, administrators, and assigns of said Wilson and 
Turner. | 
In testimony whereof the said Wilson and Turner have hereunto 
set their hands and seals this twenty-ninth day of August, A. D. 
1876, in duplicate. 
(Signed) JAMES WILSON. ~— 
JAMES TURNER. [seat. 


Copy. 
‘i B 9 


Whereas the United States Dairy Company, a corporation exist- 
ing under and by virtue of the laws of the State of New York, and 
owner of reissued letters patent of [the] United States for an im- 
provement in treating animal fats, granted to Hyppolite Megs May 

12, 1874, and numbered No. 5868, did, on August 29, 1876, 
15 grant unto me, James Turner, of Chicago, in Cook county, 

Illinois, the exclusive right and license to use the said inven- 
tion and improvement in and throughout the State of Illinois, and 
to sell the same then- and elsewhere ; 

And whereas it was understood by and between tiyself and James 
Wilson, of the city, county, and State of New York, in a contract, in 
writing, between us of even date with said license from said dairy 
company to me that I should convey, by legal assignment, to Henry 
S. Towle (to be conveyed by him, as provided in said contract, to 
said Wilson), an undivided one-third interest in and to the grant 
conveyed to me by said license: 

Now, therefore, this memorandum witnesseth: That I, the said 
James Turner, in consideration of the premises and of one dollar to 
me in hand paid by said Towle, the receipt whereof is hereby ac- 
knowledged, do hereby assign and convey to said Towle (of Chicago, 
Cook county, and State of Illinois), his heirs, and assigns, an undi- 
vided one-third interest in and to the grant conveyed to me by said 
license from said United States Dairy Company; to have and to 
hold said one-third interest, as trustee, for the period of six months 
from the date hereof, and at the end of said six months to convey 
said one-third interest to said Wilsun unless, at the expiration of 

said six months, [ shall elect to purchase said one-third in- 
16 terest from said Wilson under the terms of said contract be- 

tween me and said Wilson, in which case said Towle shall 
reconvey said one-third interest to me. 

Witness my hand and seal this 29th day of August, 1876. 


(Signed) JAMES TURNER. [seat] 


In presence of— 
JOHN H. WHIPPLE. 
C. kK. OF FIELD. 
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Whereas a certain agreement in writing, bearing date the 29th 
day of August, A. D. 1876, was made and executed between James 
Wilson, of the one part, and James Turner, of the other part, in 
and by which it is, among other things, provided that said Wilson 
sells to said Turner two-thirds’ interest in a certain patent right for 
treating animal fats, in said agreement particularly described, for 
the sum of $51,666, which sum is evidenced by the promissory notes 
of said Turner made as in said agreement provided ; 

And whereas in and by said agreement it is also provided that 
said Turner has the option to purchase the other third of said patent 
at any time within six months from the date of said contract, and 

said one-third of said patent is now in Henry S. Towle, of 
17 Chicago, in trust, to be conveyed to Turner if he shall elect to 

purchase the same, and, if not, to be conveyed to said Wil- 
son: 

Now, this agreement between said James Wilson and Charles W. 
Weston witnesseth : 

That said Wilson, in consideration that said Weston guarantees 
the payment of the said notes of said Turner so given for the two- 
thirds of said patent right, at maturity agrees to pay to said Weston 
the sum of seventy-five hundred dollars if said Turner shall pur- 
chase the same within the said six months, and if he shall not pur- 
chase the same by the end of said six months then said Wilson will 
pay to said Western at any time he may choose within the next 
succeeding six months the sum of five thousand dollars. 

The one-third interest in said patent now in said Towle, in trust 
for said Wilson, is to remain in said Towle after the expiration of 
Turner’s six months’ option in trust to secure the payment of said 
five thousand dollars to said Weston, and said Towle is not to con- 
vey the same or any part thereof or license thereunder to said Wil- 
son or to any other person until said five thousand dollars shall be 
paid by said Weston without the written request of said Weston to 
said Towle to convey. 

In witness whereof we, the said Wilson and Weston, have 


18 hereunto set our hands and seals this fourth day of Septem- 
ber, A. D. 1876, in duplicate. 
(Signed) JAMES WILSON. SEAL. 
CHAS. W. WESTON. os, 


I accept the trust declared in the foregoing agreement upon the 
one-third interest in said patent mentioned, which I now hold in 
trust under said agreement between said Turner and Wilson above 
recited and referred to, and I agree not to convey said interest in 
said patent without said Weston’s written request to any person 
until said five thousand dollars shall be paid to said Weston. 


(Signed) HENRY 8. TOWLE, Trustee. 
i9 And your orators state that the rights and property of your 


orators herein in this bill referred to are the one-third part 
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of the rights in the license or licenses under the Mege patent, being 
the license under the United States Dairy Company referred to in 
said contract above set out in and for the States of Missouri and 
Illinois. 

Your orators say they performed their part of said agreement, and 
actually paid in money to said Fowler, who settled with said Wil- 
son, thirty-three thousand three hundred and thirty-three dollars 
and thirty-nine cents for their interest in said license, as set out 
therein; and your orators and said Fowler and Wilson, at a subse- 
quent time and under said contract, received a license under the 
United States Dairy Company for the States of Missouri and [lii- 
nois under said Mege patent referred to in said contract. 

That to said contract were attached the certain exhibits therein 
referred to, and which are attached also to this bill of complaint. 

Your orators further show that afterwards, to wit, on or about the 
Ist day of October, 1878, your orators made and entered into a 
certain agreement in writing with said Wilson, to be carried out 
upon condition, and only on condition, that said Wilson should 

keep and perform his part of said agreement according to the 
20) true intent thereof, which agreement was that your orators 

would sell and transfer to said Wilson their then remaining In- 
terest in the said license, they in the meantime having agreed to part 
with a portion of their interest to one James Turner by a contract 
between said Turner and said Fowler and Wilson and your orators, 
dated October 1, 1877, and to sell the same to said Wilson for the 
sum of ten thousand dollars, to be paid for as in said agreement is 
stated, the origina! of which agreement is in the hands of B. P. 
Hutchinson, of Chicago, in trust, and is not at this time known in its 
precise terms to your orators, but which your orators pray leave to 
set forth more fully in their amended bill in this behalf. 

And your orators further show that said agreement was never car- 
ried out between your orators and said Wilson, because of the neg- 
lect of the said Wilson to comply with the terms thereof on his 
part, and afterwards your orators became and were unwilling to have 
the same carried out, and still are unwilling, and so they now re- 
voke the same. 

Afterwards, and on or about the 18th day of January, 1879, at 
the particular instance, request,and solicitation of said Fowler, they 
were requested to assign to said Fowler your orators’ interest in said 
contract with said Wilson, and their interest in the said Mege license 

under the United States Dairy Company, and any stock men- 
21 tioned in said agreement with said ‘Turner, in order to accom- 

modate said Fowler in certain negotiations and transactions 
he had then pending with said Wilson; and thereupon said Fowler 
promised and agreed to and with your orators that if your orators 
would let him have the accommodation of said transfer he would 
give and pay to your orators, out of all he should thereafter realize 
out of your orators’ interest In said licenses for said States of Missouri 
and Illinois, your orators’ interest therein in proportion to what he 
should realize, and would forgive to your orators and acquit them 
of a certain claim he then had on your orators for about six thou- 
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(Copy.) 
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Whereas a certain agreement in writing, bearing date the 29th 
day of August, A. D. 1876, was made and executed between James 
Wilson, of the one part, and James Turner, of the other part, in 
and by which it is, among other things, provided that said Wilson 
sells to said Turner two-thirds’ interest in a certain patent right for 
treating animal fats, in said agreement particularly described, for 
the sum of $51,666, which sum is evidenced by the promissory notes 
of said Turner made as in said agreement provided ; 

And whereas in and by said agreement it is also provided that 
said ‘Turner has the option to purchase the other third of said patent 
at any time within six months from the date of said contract, and 

said one-third of said patent is now in Henry S. Towle, of 
17 Chicago, in trust, to be conveyed to Turner if he shall elect to 

purchase the same, and, if not, to be conveyed to said Wil- 
son: 

Now, this agreement between said James Wilson and Charles W. 
Weston witnesseth : 

That said Wilson, in consideration that said Weston guarantees 
the payment of the said notes of said Turner so given for the two- 
thirds of said patent right, at maturity agrees to pay to said Weston 
the sum of seventy-five hundred dollars if said Turner shall pur- 
chase the same within the said six months, and if he shall not pur- 
chase the same by the end of said six months then said Wilson will 
pay to said Western at any time he may choose within the next 
succeeding six months the sum of five thousand dollars. 

The one-third interest in said patent now in said Towle, in trust 
for said Wilson, is to remain in said Towle after the expiration of 
Turner’s six months’ option in trust to secure the payment of said 
five thousand dollars to said Weston, and said Towle is not to con- 
vey the same or any part thereof or license thereunder to said Wil- 
son or to any other person until said five thousand dollars shall be 
paid by said Weston without the written request of said Weston to 
said ‘Towle to convey. 

In witness whereof we, the said Wilson and Weston, have 


18 hereunto set our hands and seals this fourth day of Septem- 
ber, A. D. LS76, in duplicate. 
(Signed) JAMES WILSON. SEAL. 
CHAS. W. WESTON. — 


I accept the trust declared in the foregoing agreement upon the 
one-third interest in said patent mentioned, which I now hold in 
trust under said agreement between said Turner and Wilson above 
recited and referred to, and I agree not to convey said interest in 
said patent without said Weston’s written request to any person 
until said five thousand dollars shall be paid to said Weston. 


(Signed) HENRY 8S. TOWLE, Trustee. 
19 And your orators state that the rights and property of your 


orators herein in this bill referred to are the one-third part 
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of the rights in the license or licenses under the Mege patent, being 
the license under the United States Dairy Company referred to in 
said contract above set out in and for the States of Missouri and 
Illinois. 

Your orators say they performed their part of said agreement, and 
actually paid in money to said Fowler, who settled with said Wil- 
son, thirty-three thousand three hundred and thirty-three dollars 
and thirty-nine cents for their interest in said license, as set out 
therein; and your orators and said Fowler and Wilson, at a subse- 
quent time and under said contract, received a license under the 
United States Dairy Company for the States of Missouri and Ilii- 
nois under said Mege patent referred to in said contract. 

That to said contract were attached the certain exhibits therein 
referred to, and which are attached also to this bill of complaint. 

Your orators further show that afterwards, to wit, on or about the 
Ist day of October, 1878, your orators made and entered into a 
certain agreement in writing with said Wilson, to be carried out 
upon condition, and only on condition, that said Wilson should 

keep and perform his part of said agreement according to the 
20) true Intent thereof, which agreement was that your orators 

would sell and transfer to said Wilson their then remaining in- 
terest In the said license, they in the meantime having agreed to part 
with a portion of their interest to one James Turner by a contract 
between said Turner and said Fowler and Wilson and your orators, 
dated October 1, 1877, and to sell the same to said Wilson for the 
sum of ten thousand dollars, to be paid for as in said agreement is 
stated, the original of which agreement is in the hands of b. P. 
Ilutchinson, of Chicago, in trust, and is not at this time known in its 
precise terms to your orators, but which your orators pray leave to 
set forth more fully in their amended bill in this behalf. 

And your orators further show that said agreement was never car- 
ried out between vour orators and said Wilson, because of the neg- 
lect of the said Wilson to comply with the terms thereof on his 
part, and afterwards your orators became and were unwilling to have 
the same carried out, and still are unwilling, and so they now re- 
voke the same. 

Afterwards, and on or about the 18th day of January, 1879, at 
the particular instance, request,and solicitation of said Fowler, they 
were requested to assign to said Fowler your orators’ interest in said 
contract with said Wilson, and their interest in the said Mege license 

under the United States Dairy Company, and any stock men- 
21 tioned in said agreement with said Turner, in order to accom- 

modate said Fowler in certain negotiations and transactions 
he had then pending with said Wilson ; and thereupon said Fowler 
promised and agreed to and with your orators that if your orators 
would let him have the accommodation of said transfer he would 
give and pay to your orators, out of all he should thereafter realize 
out of your orators’ interest in said licenses for said States of Missouri 
and Illinois, your orators’ interest therein in proportion to what he 
should realize, and would forgive to your orators and aequit them 
of a certain claim he then had on your orators for about six thou- 


2—174 


10 EDWARD LEES ET AL. VS. ANDERSON FOWLER. 


sand dollars, arising out of business in a factory in St. Louis, Mis- 
sourl, being the business of manufacturing under this same patent 
process referred to in said contract, as is provided in and by said 
contract of December 29, 1876, your 6rator, Hendricks, having gone 
to St. Louis and engaged in said business under said contract, and 
he then and there promised he would also lend and advance to your 
orators ten thousand dollars in money with which to go Into busi- 
ness thereafter. The agreement was that, for the transfer to said Fow- 
ler, said Fowler would hold for them their interest in said licenses 

in said two States and make them whole for what they had 
22 theretofore paid for the same so far as such moneys as should 

thereafter be realized out of any sale or sales of their interest 
therein would sufttice, not that he was to give them back their money 
SO invested, but that if he realized hiohey thereupon he was to pay 
to them their proportion thereof; and so having confidence in said 
fowler your orators signed a paper which said Fowler then and 
there presented, which is as follows: 


“Whereas an agreement was entered into October Ist, 1878, be- 
tween Lees and Hendricks and James Wilson, therefore, for value 
received, we hereby transfer all our rights, interest, equity, or claim 
arising or which may arise under above agreement against said 
James Wilson to Anderson Fowler. 

“In witness whereof we have set our bands and seals this 1Sth 
day of January, 187°). 

“ (Signed) LEEKS & HENDRICKS. 
“RR. J. HENDRICKS.” 


And then and there said Fowler caused to be written another 
paper, and the said Fowler signed the same, which is in words as 
follows: 

lor value received I hereby release Messrs. Lees & Hendricks, 
and each of them, from all claims or demands by reason of any 
transaction growing out of or under a contract between said Lees & 

Hendricks, James Turner, Anderson Fowler, and James Wil- 
20 son, dated October Ist, 1S77, or from any claim arising under 

any manufacture of oleomargarine heretofore incurred by 
sald Lees and Hendricks to said Anderson Fowler. 


(Signed) ANDERSON FOWLER. 


Said Lees and Hendricks then signed the first of said two papers. 
Said two papers were then handed by said Fowler, in the pres- 
ence of your orators to his confidential clerk, then in his othice, 
Krank Clifton, with the remark and instructions by said Fowler 
and assented to by your orators then and there that he, the said 
Clifton, was to hold them and not deliver them to either party until 
a certain contract, then in the hands of one B. P. Hutehinson, in 
trust held by said Hutchinson for said Wilson, and your orators, 
should be delivered up, meaning the same agreement before referred 
to, as held by said Hutchinson; and your orators say said two papers, 
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and neither of them, have ever been delivered either to said l‘owler 
or your orators with your orators’ knowledge or consent. 

Your orators state that on the same day as last aforesaid said 
George Ilarding was here in Chicago and wrote on the back of a 
certain agreement with one Turner, above referred to and dated 
October Ist, LS77, the words and fivures hereinafter set out as fol- 
lows: 


lor value received the undersigned do hereby assign, 
24 convey, and set over to Anderson Fowler all right, title, and 
Interest and claim whatsoever to any stock in the company 
named in the written agreement, or to the property in the Mege 
license, under the United States Dairy Company, and authorize and 
request the trustee within named to reCOLNIZE the interest of said 
fowler, hereby conveyed, as fully as he would have recognized our 
interest therein if this assignment had not been made. 
In witness whereof we have hereunto set our hands and seals this 
ISth day of January, A. D. 1879. 
(Signed) EDWARD LEES. SEAL. | 
. ROBERT J. HENDRICKS. [seat.] 


And your orators therefore, at the request of said Fowler and said 
Harding, signed the same, as appears by the aforesaid copy. 

Which last assignment Was made Upon no other or different or 
edditional consideration than the same as set out above, as agreed 
on between your orators and said lowler, and was a prarrt of the said 
transaction. 

And afterwards, to wit, in November, 187, the interest of your 
orators, and of said Fowler and said Wilson, in and to the said State 

of Missouri and two certain counties in I[llinols, to wit, 
20 Madison and St. Clair counties, in said business was sold 

by said Wilson procurement, for sixty-five thousand 
[dollars] (865,000) cash, to which sale your orators. were 
requested by said Fowler and Wilson to give their assent, 
and so your orators have given their assent, to the same, and 
at the request of said Fowler and said Wilson your orator, said 
Lees, went to St. Louis on or about the 17th day of November, L8S7®, 
and then and there, immediately after the arrival there, received 
into his hands forty thousand ($40,000) dollars for such sale of said 
lowler and your orator’s interest therein, that amount being the 
proportion belonging to said Fowler and Lees and Hendricks, after 
allowing five thousand ($5,000) dollars to said Wilson for lis per- 
sonal services: and in making said sale said Lees was acting both 
for himself and his said partner, Hendricks, and as the agent of 
said Fowler, and on his return to Chicago with said money he then 
met, to wit, on November —, 1979, said lowler and your orators, 
and there claimed the proportion of said money which should come 
Lo sail Lees and [lendricks, LO wit, one-half paar, being the third of 
the whole, but said lowler then demanded the whole thereof, which 
claim your orators refused to recognize then vnud there, but, at the 
earnest request of said Fowler and said Wilson, your orators 
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agreed to hand thesame over tosaid Fowler, still reserving their 
26 rights in thesame, and wereso induced todo because said Fowler 

agreed to and with your orators then and there to leave the 
question of division of said money out to arbitration, and a certain 
paper for arbitration was therefore signed by said Fowler and your 
orators, which was done while your orators were under excitement 
and were not advised by any counsel, and was drawn up in the 
office of the attorney of said Wilson and at the request of said Fow- 
ler and Wilson, and now it appears that said so-called agreement 1s 
not of binding foree upon the parties thereto; that said agreement 
merely states that the parties thereto agree to abitrate their matters 
of difference touching said interest above referred to, but states no 
time, place, persons, when and where and before whom to arbitrate, 
&e., and cannot be enforced, and that this was known and designed 
by said Fowler, as your orators believe, so as to mislead and deceive 
your orators, and your orators say they were in fact deceived 
thereby. 

Your orators say that if said Fowler’s claims now set up are to 
the whole of said money such claims are all false and fraudulent 
upon your orators, and that during all the time since the original 

contract was made as first set out your orators have been in- 
27 duced, by the persuasions and promises of said Fowler, to 

confide in him, both in his responsibility peeuniarily and in 
his intention to treat them fairly in said matters; that your orators 
have been engaged in various business transactions with him and 
are now part owners in a business with him, and he has used his 
influence with them to put them in such a position, in respect to 
said Mege license interest above referred to, as to enable said Fowler 
to induce others to suppose he owned your orators’ said interest, but 
has made no pretense to your orators that he owned your orators’ 
said interest. 

Your orators believe and so state that this conduct was designed 
by said Fowler to enable him to have such a control of the said in- 
terest as to oppress and injure your orators, and that your orators’ 


losses in business being known to said Fowler he has made use of 


their necessities, and by alluring promises have kept them from in- 
forming Wilson of their ownership in said interests in equity as 
between said Fowler and your orators. 

Your orators say that said Fowler induced them to make the pur- 
chase into said oleomargarine license originally, and by that means 
obtained nearly all the money and property of which they were 

possessed; then, pretending to aid them, he obtained from 
28 them the transfer aforesaid, and your orators say that they lost 

all, or nearly all, the money and property which they pos- 
sessed after the purchase into said license, and that the same was 
well known to said Fowler. 

And your orators state that the interest for the State of Illinois im 
said licenses is offered for sale by said Wilson & Fowler and your 
orators; and your orators say the same may be sold, provided your 
orators’ Interests therein is recognized by the defendants hereto; but 
your orators protest against the sale of the same unless your ora- 
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tors’ rights therein are recognized and your orators receive one-third 
part of the proceeds of such sale. 

Your orators, on the first day of Deeember, 1879, served a notice 
on Henry S. ‘Towle, hist., of ¢ ‘hicago, the trustee aforesaid, not to act 
in regard to any transfer of any such interest without further diree- 
tions from your orators in writing, and such notice is in the follow- 
ing words : 

Your orators state that said Fowler has not advanced the ten 
thousand dollars asa loan to them, as aforesaid agreed upon, and 
has not released them from the claim for about six thousand dollars, 
more or less, above referred to, other than as said pulper so not de- 

livered as aforesaid may bea release thereof, and has not paid 
2 them their share of the proceeds of the sale of the license 

for the State of Missouri and two counties of Illinois, above 
referred to, and now, in fraud of your orators, withholds their share 
of said money, and your orators are now fearing that he will now 
pretend that he is the owner of your orators’ said Interest, by reason 
of such transfer from your orators, in his own right and for his own 
behoof, whereas your orators say he is trustee for your orators in 
that behalf. 

And your orators say that said Fowler did present to them in the 
month of June, 1879, forty-five hundred dollars, par value of stock 
In the Lees & Hendricks Packing and Provision Company, a corpo- 
ration under the laws of Illinois, doing business at Chicago, tn which 
said Fowler is a stockholder and director, and your orators are also 
directors and managers. 

Your orators state that on or about the ISth day of January, 1879, 
certain claims were theretofore and then subsisting in behalf of your 
orators and said Wilson and said Fowler against James Turner, and, 
to induce your orators to SUP Pose that said Fowler would be ina 
better position with reference to said Wilson and to said Turner 
than he then was, he, said Fowler. induced, then and there, your 

orators to believe it was necessary to make the transfer of date 
30 of January 18th, 1879, above mentioned, and said Harding 

also induced your orators to suppose the same was necessary 
to protect your orators against claims of said Turner, and your ora- 
tors, confiding in said Fowler’s and said Ilarding’s representations 
then and there made in that behalf, signed the paper next hereafter 
mentioned without any other consideration than before mentioned 
in this bill, and at the same time that said Harding and Fowler 
were pretending they were going to sue said Wilson and Turner on 
such claims as then subsisted against them, respectively, an agree- 
ment had been made, privately and unknown to your orators at that 
time, by said Harding (and known to and aided by said Fowler, as 
your orators are informed and believe), with said Turner, by which 
said Turner was released from all such claims and to be indemnified 
against the same by said Ilarding, and said Harding, your orators 
say, had therefore assumed the position of said Turner In respect to 
the contract theretofore made with said Turner by your orators & 
said Fowler and said Wilson. 

Your orators state that said Fowler is a shrewd and able business 
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man anda wealthy man, and that said Harding is an able, skilful, 
and adroit lawyer, and that your orators are honest and confiding 

persons who have been Imposed upon by sald Fowler, and 
Ol said Harding in making such papers as they represented as 

necessary in their transactions, and being depressed and 
harassed by their losses in money, and kept in a state of hoping 
and working by the promises of said Fowler, they have innocently 
put themselves into such a position as to enable said Fowler and 
suid Harding to worry and injure them as aforesaid, and in this bill 
is stated. 

And such being the state of the ease said Harding and said Fow- 
ler, induced (by cunningly devised reasons and persuasions, Intended 
to prevent and actually preventing suspicions of wrong In your 
orators’ minds) your orators to further assist said Harding and’ 
fowler in their schemes by your orators signing the agreement next 
hereinafter referred to. 

Now, your orators further state that on the same ISth day of Janu- 
ary, 1879, they signed that certain agreement, together with said 
Fowler and Wilson and said Harding, which was drawn up by said 
Harding and is in his handwriting, and the same was fraudulently 
devised to entrap your orators, the said THlarding representing to 
your orators that there might be an expensive lawsuit against your 
orators for alleged default of your orators on the contract with said 
Turner above referred to as dated October Ist, IS77, and that il 
certain mortgageon the Turner real estate referred to — the said last- 

mentioned contract had been foreclosed, and a valuable real 
o2 estate thereby was lost by fault of said Turner, so that a 

claim for damages had arisen, and that he could save your 
orators from great expenses and damages, &c., if your orators would 
make this agreement, and the same appearing to your orators to be 
still in the interest of your orators and for their benefit they signed 
the agreement next hereinafter set out. Your orators say the truth 
was that the loss occasioned by reason of the mortgage foreclosure 
on that real estate conveyed by said Turner to said Fowler in trust 
was occasioned by the default of said Harding himself in not pay- 
ing the said mortgage on said real estate, as he, in his agreement 
with said Turner, had agreed to do, as your orators are informed 
and believe, and this last agreement of January 18th, 1879, was 
invented by said Harding to relieve himself and not for any ad- 
vantage to your orators; said agreement, 18th oi January, 1879, was 
as follows: 

Whereas by an agreement made October Ist, 1877, between Ed- 
ward Lees and Robert J. Hendricks, composing the firm of Lees and 
Ilendricks, Anderson Fowler, of New York city, and James Wilson, 
of the same place, parties of the first part, and James ‘Turner, of 
Chicago, parties of the second part, the said James Turner became 
obligated to perform certain things therein set forth and the parties 

of the first part became obligated to perform certain things 
Oo therein mentioned ; and whereas the said Turner was en- 
titled thereunder to certain stock ina company to be formed ; 
and whereas George Harding, of Philadelphia, has, by assignment, 
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become possessed of the certain interests of said Turner to said 
stock and also his claim for damages for non-fulfillment of said con- 
tract; and whereas said Turner conveyed by, deed a certain real 
estate to Henry 8. Towle, in trust for a company to be formed under 
said agreement; and whereas it is claimed by said Harding, as as- 
signee of said Turner, that certain damages have been inflicted upon 
said Turner by breach of said contract by the parties of the first 
part therein mentioned ; and whereas it is claimed by the parties of 
the first part to said agreement that said Turner has failed _to comply 
with his contracts and undertakings thereunder: 

Now it is hereby agreed by and between the parties hereto that 
all right of action or claim on behalf of the parties of the first part 
against said Turner are hereby assigned and transferred to said 
Harding, and he is authorized to sue for and recover the same, or 
to compound and settle them; and said Harding is empowered to 
direct said Llenry S. Towle, trustee, as aforesaid, to institute suit, or 
to settle the said claim and_-release said ‘Turner, or to convey to any 

one whom said Harding may rquest or designate any title, 
o claim, or demand, or interest on said real estate mentioned 
in said former agreement. 

And said Harding agrees on his part to hold harmless from all 
damages, claim, demand, or suit against either of the parties hereto 
by said Turner under said former contract, and to defend all suits 
brought by said Turner, and to release all claim of the said Hard- 
ing under his assignment from said ‘Turner. 

ln witness whereof the parties hereto have signed their names 
and affixed their seals this 18th day of January, A. D. 1579. 


(Signed) EDWARD LEES. [SEAL. 
' ROBERT J. WENDRICKS. | seat. 
” ANDERSON FOWLER. SEAL. 
7 JAMES WILSON. SEAL. 
° GEORGE HARDING. SEAL. 
Oo Your orators further state that, although they paid to said 


Fowler the whole sum of $53,533.53, as aforesaid, for their 
said one-third in said license set out in the agreement first herein 
referred to, yet they have never realized one cent for the same, but 
have lost money in their business which they went into thereunder ; 
that said Fowler has promised and agreed to & with your orators, 
as aforesaid, for a valuable consideration (to wit, the accommo- 
dation of said assignment and transfer, to be used for his own pur- 
pose in bringing said Wilson to certain terms with him, Fowler), and 
that said Fowler has always held, and now does hold, your orators’ 
interest in trust for your orators, and olds one-third of said money 
so realized in trust for your orator-, subject to an account of what 
your orators may owe said Fowler. 

Your orators bring this bill for an account in that regard, and in 
order to prevent any further sale of your orators’ interest, except in 
accordance with the agreement set out in this bill of complaint, 
what interest said Harding may have in said proceedings, if 
any, is not precisely known, but he claims some interest, but your 
orators say he has none as against your orators. 
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Your orators further say that said Fowler and Wilson and Hard- 
ing, as your orators are informed and _ believe, are now all 
36 present here in Chicago; that your orators fear that their in- 
terests will be prejudiced unless this bill be filed immediately, 
and they have not had sufficient time in which to prepare and pre- 
sent the same in a formal manner and to copy and transcribe all 
the said agreements for the purpose of making them a part of this 
bill, and they ask leave to withdraw the original agreements, which 
are made a part of this bill, and substitute fair copies of the same 
in place thereof, and further to amend this bill to make more full 
charges and allegations in respect to the matters set forth herein, 
but seeking the same relief substantially as is herein prayed, and 
that in due time such amended bill may be substituted for this bill 
of complaint. 

To the end, therefore, that the said Anderson Fowler, James Wilson, 
George Harding, Henry 8. Towle, b. P. Hutchinson, and Frank 
Clifton may answer make (but not under oath, the answer under 
oath of each of the defendants being hereby waived) to all and sin- 
gular the matters hereinbefore stated and charged as fully and 
particularly as if the same were hereinafter repeated and they there- 
unto directly interrogated, and that the defendants may come to a 
just and fair account, and that said Fowler may account with your 

orators upon the “matters aforesaid, and that said Fowler 
ov may be required to pay to your orators their proportion, to 

wit, one-half part of the said ($40,000) forty thousand dollars, 
and may be decreed to hold in trust for your orators all agreements 
and transfers and interests derived from your orators of their said 
interest in said license for Illinois, and that said Towle may be 
decreed to hold the same likewise in trust for your orators’ benefit 
and may be restrained from selling or assigning the same, or giving 
up any papers touching the same, except under the order of this 
court, and that each of the defendants may be restrained from sell- 
ing your orators’ interest In said license for said State of Illinois, or 
any part of the same, or dealing with the same, except under the 
order of this court, and that your orators may have such further 
and other relief. in the premises as the nature of their case shall 
require and to your honors shall seem meet : 

May it please your honors to grant the writ of summons tn chan- 
cery, directed to the sheriff of said county of Cook, commanding 
him that he summon the defendant-, Anderson Fowler, James Wilson, 
George Harding, and Henry 8. Towle, and Frank Clifton, of Chicago, 
I}linois, and B. P. Hutchinson, of Chicago, Illinois, on the first day 

of the next term thereof, to be held at the court-house in 
38 Chicago, in the county of Cook aforesaid, and then and there 
to answer this bill, &e. 

May it please your honors to grant unto your orators the people’s 
writ of injunction to be directed to the said Henry 8. Towle, of Chi- 
cago, restraining him from making any sale or transfer of any of 
the interests of your orators so claimed, as set out in the foregoing 
bill of complaint, in the certain license and agreement from the 
United States Dairy Company for the State of Illinois (exceping the 
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counties of St. Clair and Madison, in said State), conveying a right 
and liberty of using and practicing the invention of Hyppolite Mege 
as secured by reissued letters patent No. 8424, dated September 24, 
1878, and from delivering up any of the papers and agreements 
in his hands held as trustee in the matters aforesaid which bear 
the signatures of said Lees and Hendricks, or either of them, until 
the further order of this court. And your orators will every pray, 
We. 

EDWARD LEES. 

R. J. HENDRICKS. 

CHARLES A. GREGORY, |, 


Counsel and Solicitor for Complainants. 


39 STATE OF ILLINOIS, } 
y + ’ . SS 
County of Cook, | 


On this third day of December, A. D. 1879, personally appeared 
the above-named Robert J. Hendricks and made oath that he has 
heard read the above bill subseribed by him and knows the contents 
thereof, and that same is true of his own knowledge, except as to 
the matters which are therein stated to be on his information or 
belief, and that as to those matters he believes it to be true; that he 
believes the complainant would be unduly prejudiced if the defend- 
ants should be first notified of the application for the injunction 
prayed in said bill. 

R. J. HENDRICKS. 


Sworn and subseribed to before me this 3rd day of December, 
A. D. 1879. 
WALTER BUTLER, 
Master in Chancery. 
Let the writ of injunction issue issue pursuant to the prayer of the 
within bill of complaint upon the complainants filing an Injunction 
bond in the penal sum of one thousand dollars, with surety, to be 
approved by the clerk of this court. 
Dee. Srd, 1879. 
40 M. F. TULEY, 
Judge Cir't Court of Cook County. 
To the clerk of the cireuit court of Cook county, [llinois. 
Master’s fee, $5.00. 
Paid by complainants. 
WALTER BUTLER, 
Master in Chancery. 
Summons. 
STATE oF ILLINoIs, |. 
County of Cook, 5° 
The people of the State of Illinois to the sheriff of said county, Greet- 
ing: 
We command youthat you summon Anderson Fowler, James Wil- 
son, George Harding, Henry 8. Towle, B. P. Hutchinson, and Frank 
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Clifton, if they shall be found in your county, personally to be and 


appear before the circuit court of Cook county on the first day of 


the next term thereof, to be holden at the court-house in Chicago, in 
said Cook county, on the third Monday of December instant, to an- 
swer unto Edward Lees and Robert J. Hendricks in their certain 
bill of complaint filed in said court: on the chancery side thereof ; 
and have you then and there this writ, with an endorsement thereon 
In What manner you shall have executed the same. 

Witness Jacob Gross, clerk of said court, and the seal thereof, at 
Chicago, in said county, this 3rd day of December, A. D. 1879. 

[SEAL. | JACOB GROSS, Clerk. 


endorsed. 


4] Served the within writ on the within-named Anderson 
Fowler, Henry 8. Towle, B. P. Hutehinson, [and] Frank Clif- 
ton, by delivering a copy of the same to each of them this 5rd day 


of December, 1879; also upon James Wilson by delivering a copy of 


the same to him this 4th day of December, 1879; the other within- 
named defendant not found in my county. 
JOHN HOFFMAN, Sheriff, 
By J. H. BURKE, Deputy. 
Paid 6.00. 


And thereupon on the same day, to wit, the 5rd day of December, 
A. D. 1879, then was filed in said cause a certain injunction bond, 
and there issued out of said court, under the seal thereof, a certain 
wrt of Injunction directed to the sheriff of Cook county to execule, 
which said bond and writ, with the sheriffs return thereon endorsed, 
are In the words and figures following, to wit: 


Injunction Bond 


Know all men by these presidents that we, Edward Lees, Robert 
J. Hendricks, and James Campbell, of the county of Cook anc 
State of Illinois, are held and firmly bond unto Henry 8. Towle, 
of Cook county and State aforesaid, in the sum of one thousand 
dollars, to be paid to the said Henry &. Towle, executors, adininis- 
trators, or assigns; for which payment, well and truly to be made, 

we bind ourselves, jointly and severally, and our respective 
1 heirs, executors, and administrators firmly by these presents. 
Sealed with our seals and dated this Srd day of Decem- 

ber, A. D. 1879. 


Whereas the above-bounden Edward Lees and Robert J. Hendricks 
have filed their bill of complaint in the circuit court of Cook county 
and State of Illinois against Anderson Fowler, James Wilson, George 
Harding, Henry 8. Towle, Bb. P. Hutchinson, and Frank Clifton, 
praying, among other things, for an injunction to restrain said 
Henry 8. Towle from making any sale or transfer of the interest 
claimed by said complainants in a certain license and agreement 
irom the United States Dairy Company of the State of Illinois, 
exceept St. Clair and Madison counties, therein conveying a right 
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and liberty of using and practising the invention of Hyppolite 
Mege, as secured by reissued letters patent No. 8424, dated Sept. 24, 
1878, and from delivering up any of the papers and agreements in 
said ‘Towle’s hands, held as trustee, in the matters affecting the same, 
which bear the signatures of Lees and Hendricks or either of them ; 
And whereas said court has allowed an injunction for that pur- 
pose according to the prayer of said bill upon the said Edward Lees 
and Robert J. Hendricks giving bond and security as provided by 
law: 
Now, therefore, the condition of the above obligation is 
43 such that if the above-bounden Edward Lees and Robert J. 
Hendricks, their executors or administrators, or any of them, 
shall and do, well and truly, pay or cause to be paid to the said 
Ilenry S. Towle, his executors, administrators, or assigns, all dam- 
ages which may be sustained by the caid defendant by reason of the 
wrongful issuing of such injunetion, and also all such costs and 
damages as shall be awarded against the said complainants in case 
the said Injunction shall be dissolved, and also —, then the above obli- 
gation to be void; otherwise to be and remain in full force and 
virtue. 
EDWARD LEES SEAL. | 
R. J. IENDRICKS. PSEAL. 
JAMES CAMPBELL. [sear. 


Injunction Writ. 


STATE OF ILLINOIS, } 
88: 
Cook ¢ ounty, j 


The people of the State of Illinois to Henry 8. Towle and your at- 
torneys, solicitors, agents, and servants, and to each of them, 
Greeting: 

Whereas it hath been represented to the honorable the judges of 
the cireuli court of Cook county, in the State aforesaid, on the part 

of Edward Lees and Robert J. Hendricks, complainants 

14 in their certain bill of complaint exhibited before said judges 

and filed in said court against Anderson Fowler, James Wil- 
son, George Harding, Henry 8. Towle, B. P. Hutchinson, and Frank 

Clifton, among other things, that you are combining and confeder- 

ating with others to injure the complainant- touching the matters 

set forth in said bill, and that your actings and doings in the prem- 
ises are contrary to equity and good conscience. 

And Honorable M. F. Tuley, one of the said judges, having under 
his hand indorsed upon said bill an order that a writ of injunction 
issue out of said court according to the prayer of said bill: 

We therefore, in consideration thereof and of the particular mat- 
ters in said bill set forth, do strictly command you, the said Henry 
S. Towle and the persons before mentioned, and each and every one 
of you, that you do absolutely desist and refrain from making any 
sale or transfer of the interest claimed by said complainants ina cer- 
tain license and agreement from the United States Dairy Company 
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of the State of Illinois, except St. Clair and Madison counties therein, 
conveying a right and liberty of using and practising the invention 
of Hyppolite Mege, as secured by reissued letters patent No. $424, 
dated September 24th, 1878, and from delivering up any of 
45 the papers and agreements in said Towle’s hands held as 
trustee in the matters affecting the same, which bear the 
signature of Lees and Hendricks, or either of them, until this hon- 
orable court in chancery sitting shall make other order to the con- 
trary. Hereof fail not under the penalty of what the law directs. 

To the sheriff of said county to execute and return in due form 
of law. 

Witness Jacob Gross, clerk of said court, and the seal thereof, at 
Chicago aforesaid, this third day of December, A. D. 1879. 

[SEAL. | JACOB GROss, Clerk. 
Endorsed. 

Served the within writ on the within-named Henry 8. Towle by 
reading and delivering a copy of the same to him this 5rd day of De- 
cember, 1879. 

JOHN HOFFMAN, Sheriff, 
By J. H. BURKE, Deputy. 


And thereupon, on the 17th day of December, A. D. 1879, there 
was filed in said cause the certain appearance of Anderson Fowler 
and Frank Clifton, in the words and figures following, to wit : 


Cireuit Court of Cook County. Chancery. 
EpWARD Less et al. vs. ANDERSON FowLeER ef al. 


STATE OF ILLINOIS, | 
County of Cook, {°° 
46 Now come the said defendants, Anderson Fowler and 
rank Clifton, defendants in the above suit, and enter their 
appearance therein. 
By HUNTER anp PAGE, 
Deft’s’ Solv’s. 


And thereupon, on the 19th day of December, A. D. 1879, there 
was filed in said cause the certain appearance of James Wilson and 
Henry S. Towle in the words and figures following, to wit: 


Circuit Court of Cook County. In Chancery. 


Epwarp Lees AND Ropert J. Henpricks 
vs. 
ANDERSON Fow.er, JAMES Witson, Georce Harpine, Henry S. 
Tow.e, B. P. Hurcurnson, ANd FRANK CLIFTON. 


[ hereby appear for the defendants, James Wilson and Henry, as 
their solicitor in the above-entitled cause, and request the clerk of 
said court to enter my appearance accordingly. 

Dated Chicago, Dec. 19, 1879. 

C. kK. OF FIELD, 
Sol’r for James Wilson & Henry S. Towle. 
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47 And thereupon, on the 5th, 6th, and 9th days of January, 
A. D. 1880, the following proceedings were had and entered 
of record in said cause, to wit: 
Pill. 
KpWARD Lees et al. 
vs. ao408. 3446. 
ANDERSON FOWLER ef al. j 
~~ JAN’Y », SO. 
Qn motion it is ordered that the time for Anderson Fowler and 
y Frank Clifton (two of the defendants herein) to plead, answer, or 


demur to the bill of complaint in this cause be, and it hereby is, ex- 
tended ten days from date. 
Bill. 
KpWARD Legs et ad. 
vs. -o4SS. S446. 
ANDERSON FOWLER ef al. 
JAN’Y G6, SO. 
It is ordered that the motion of the complainants to amend their 
~ bill herein and for leave to file a supplemental bill herein and the 
motion of the defendants to dissolve the injunction heretofore granted 
in said cause be, and they hereby are, continued Lo Monday next. 


ee 
48 rill. 
EpwArbD Lees ef al.) 
US. 30488. 3446. 
Axprerson Fow er et al. J 
Jan’y 9, ’80. 
On motion it is ordered that the time for Ilenry 8. Towle and 
, James Wilson (two of the defendants herein) to plead, answer, or 
demur to the bill of complaint in this cause be, and it hereby is, 
extended twenty days from date. 

And thereupon on the 12th day of January, A. D. 1880, there was 
filed in said cause a certain petition to file supplemental bill, which 
is in the words and figures following, to wit: 

In the Cireuit Court of Cook County. 


Kpwakp Lees and Ropertr J. Henpricks 
US. 
ANDERSON Fow Ler et al. 

STATE OF ILLINOIS, | | 

. ’ od. 
Cook County, j 

To the Honorable M. F. Tuley, judge of the cireuit court of the 

county of Cook, in the State of Illinois, in chancery sitting : 


49 The petition of Edward Lees and Robert J. Hendricks, the 
& above-named complainants, respectfully represent- that on the 
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3rd day of December, 1879, your petitioners filed their bill in this 
honorable court against the defendants, Anderson Fowler, James 
Wilson, George Harding, Henry 8S. Towle, B. P. Hutehinson, and 
Frank Clifton, for the purpose of injunction, and for reseinding 
certain contracts therein set up and obtaining the relief against said 
fowler and others as therein prayed. 

And your petitioners further represent that the said defendants, 
all except the said Harding, have been served with summons, but 
have not yet answered ‘said bill; that afterwards and before any 
further proceedings were had in said cause, to wit, on the — day of 
December, the license for the State of Illinois, excepting the two 
counties of Henderson and St. Clair, under the United States Dairy 
Company, concerning the Mege patent, in said bill of complaint 
more fully described, was sold for the sum of seventy-five thousand 
dollars, cash, and the proceeds of the sale thereof were paid over to 
the said trustee, Towle, in said bill mentioned, and of the said 
seventy-five thousand dollars a portion thereof, to wit, twenty-five 

thousand dollars ($25,000) in money was retained by said 
50 Towle, trustee, as representing your petitioners’ interest in the 
said license as claimed by your petitioners in said bill. 

Your petitioners state that said sale was made by the mutual con- 
sent and agreement of your petitioners and said defendants, Fowler, 
Wilson, and Towle, and upon the agreement between your petitioners 
and said Fowler, with the consent of said Towle, that the proceeds of 
said sale up to the sum of $25,000 should be held by said trustee on 
deposit in the Commercial National Bank of Chicago, subject to the 
future order of this court, as will more fully appear by the stipula- 
tion filed in this ease. 

Your petitioners therefore pray that leave may be granted to them 
to file a supplemental bill herein for the purpose of setting up the 
fact of such sale and conversion into money of the interest of your 
petitioners in said license, and with such further prayer for relief as 
may be proper, and for such other, ete. 

ROBERT J. TENDRICKS. 
CHARLES A. GREGORY, 


Solicitor for Complainants. 


STATE OF ILLINOIS, | : 
Y ’ - SS. 
Cook County, | 


Robert J. Hendricks, being duly sworn, says that the fore- 
5] going petition by him subseribed has been read by him and 
he knows its contents, and that the same is true. 


ROBERT J. HENDRICKS. 


Subseribed and sworn to before me this third day of January, 
1880. 
| NOTARIAL SEAL. | 


DAVID W. MEDBURY, 
Notary Public. 


And thereupon on the same day, to wit, the 12th day of January, 
A. D. 1880, the following order was made and centered of record, and 
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then was filed in said cause a certain amendment to bill and a cer- 
tain supplemental bill, which said order, amendment to bill, and 
supplemental bill are in the words and figures following, to wit: 


Order. Bill. 


Kkpwarp Lees ef ad. ) 
vs. LOS488S. $446. 


Anperson Fowren et al. } 


On motion of solicitor for the complainants it is ordered that leave 
be, and it hereby is, granted the complainants to amend their bill of 
complaint herein and to file a supplemental bill instanter without 

prejudice to the injunction heretofore granted in said cause. 
H2 And,on like motion, it is further ordered that the defendants 

plead, answer, or demur to the amended bill and supplemen- 
tal bill herein within twenty days from date. And it 1s further 
ordered that the motion of the complainants for a temporary Injune- 
tion be, and it hereby is, continued to Monday next. 


Amendment to Pill. 


In the Cireuit Court of Cook County. In Chaneery. Deeember 
Term, 187%. 


kpwarp Lees and Rornertr J. HenpricKks 
gy & 


ANDESON FowLer ef als 


STATE OF ILLINOIS, } ; 
Cook County, ) 


Amendment to the bill of complaint in the cause above named. 


Complainants pray leave to amend their said bill by inserting 
therein, on page twelve of said original bill, as so paged in the 
margin thereof, after the words “a part of the said transaction,” 
and before the words “and afterwards, to wit,” the following, as 
hereinafter written, to wit: 

Your orators further state that on or about the same day as last 
aforesaid, to wit, the eighteenth dey of January, 1879, at the request 

of said Fowler, vour orators signed an instrument in writing, 
53 which said Fowler also signed, and which is in the words and 

fizures following, to wit, an original of which was delivered 
to said Fowler, and which your orators believe to be in his posses- 
sion: 


Agreement made January 158, 1879, between the firm of Lees and 
Hendricks, of the city of Chicago, a copartnership composed of 
kdward Lees and Robert J. Hendricks and Anderson Fowler, of 
the city of New York: 

Whereas an agreement was heretofore entered into by Lees, 

Ilendricks & Co., James Wilson, and Anderson Fowler, which was 

dated December 29, 1876, and a further agreement was entered into 
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by said parties, together with James Turner, dated October 1, 1877, 
and another agreement was entered into by the said parties and the 
said Turner, dated December 27, 1877, each of which agreements 1s 
referred to as and is made a part of this agreement, as 1s also agree- 
ment made Oct. Ist, 1878, between Lees and Hendricks and James 
Turner: 

These presents now witness that said Lees and Hendricks and the 
several members of that firm do hereby, for value received, grant, 
bargain, sell, assign, transfer, and set over to Anderson Fowler, his 
executors, administrators, and assigns, forever, all right, title, and 
interest of said firm of Lees and Hendricks and of each member 

of that firm of, in, and to any and all the licenses heretofore 
54 issued by the United States Dairy Company (of the State of 

New York) to use its patents in the States of Missouri and 
Illinois, and in and to the property referred to in the said agree- 
ments above mentioned, and each of them, and in and to the corpo- 
ration or corporations agreed to be formed by the said agreements, 
so that they hereby assign and transfer to and vest in said Fowler 
and his executors, administrators, and assigns all and every right 
and interest of every name and nature which at any time heretofore 
said Lees and Hendricks, or either member of that firm, had (1) 
under any and every license issued by said United States Dairy 
Company for the use of its patents in Missouri or Illinois. 

(2.) To the factory and real and personal property and rights 
agreed to be conveyed by Mr. Turner to the prospective Illinois 
Ohio Company under the agreement October 1, 1877, or otherwise. 

(3.) ‘To any share or interest in that or any other company or any 
other property or equity or claim, demand, or right under said 
agreements, or either of them. 

And Messrs. Lees and Hendricks hereby covenant and agree to 
duly execute, acknowledge, and deliver to said Anderson Fowler, or 
his representatives or assigns, any and all such further assignments 

and instruments as he or they (paying the expense thereof) 
5) may request fully and perfectly to convey and assure to him 
and them the property, rights, and interests above referred to. 

In consideration of the assignment and transfer hereby made Mr. 
A. Fowler takes Messrs. Lees and Hendricks’ place, and agrees to 
perform their duties and covenants under said agreements in so far 
as they are therein liable to any other person or persons, and he 
hereby agrees to save them harmless from all loss or damage by 
reason of any covenant or agreement therein upon their part. 

In witness whereof we have hereunto set our hands and seals, 
January 18th, 1879. 


(Signed) LEES anp HENDRICKS. — [seat.] 
R. J TLENDRICKS. SEAL. 
KDWARD LEES. SEAL. 
ANDERSON FOWLER. [seat 


And your orators further state that the said last-mentioned — was 
made upon no other or different or additional consideration than 
the same, as set out above, as agreed on between your orators and 
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said Fowler, and was a part of the same transaction as first set out 
between said Fowler and your orators, and was not made to convey 
to said Fowler the interest therein mentioned for his own use and 
behoof, but to hold the same in trust for your orators as hereinbefore 
stated. 
ROBERT J. HENDRICKS. 
CHARLES A. GREGORY, 


Solicitor for Complainants. 


56 STATE OF ILLINOIS, } 
’ ‘ 4 SS : 
Cook ¢ ounty, j 


Robert J. Hendricks, being duly sworn, says he has read the fore- 
going amendment by him signed, and the same is true as therein 
stated. 

ROBERT J. HENDRICKS. 


Subseribed and sworn to before me this third of January, 1880. 
[Notary Publie Seal. ] 
DAVID W. MEDBURY, 
Notary Public. 


Supplemental Bill. 
In the Cireuit Court of Cook County. In Chancery. 


STATE OF ILLINOTSs, } 
. ‘ s 
Cook: f ounty, } 


To the Honorable M. F. Tuley, one of the judges of the cireuit court 
of Cook county, in the State of Illinois, in chancery sitting: 


Your orators, Edward Lees and Robert J. Hendricks, of Chicago, 
in the county and State aforesaid, respectfully represent unto your 
honor that on the third day of December, 1879, your orators exhib- 
ited their bill of complaint in this honorable court against Ander- 
son Fowler, James Wilson, Henry 8. Towle, George Harding, B. P. 
Ilutchinson, and Frank Clifton, thereby praying certain relief 

against the said Fowler and others as therein prayed, and 
D7 for injunction against the sale of a certain license under the 

Mege patent, more fully deseribed in said bill. Your orators 
further represent that said defendants, except said Harding, were all 
served with summons, and that none of them have yet put in any 
answer or other pleading therein, as by re ny ‘rence to the files of said 
cause will more fully appear, which cause is still pending and un- 
determined in this court. 

Your orators, by way of supplement, further represent that since 
the filing of said bill the license under the United States Dairy Com- 
pany for the State of Illinois (exce pting therefrom the two counties 
of Henderson and. St. Clair), under the Mege patent referred to in 
said bill, has been sold by the consent and agreement of your 
orators and said Fowler and said Towle, trustee, and the others 
therein interested, to wit, on or about the 10th day of Decem- 
ber, 1879, for the sum of seventy-five thousand dollars cash; and 
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the proceeds of said sale have been paid over to said Towle, trustee, 
and by him paid out to the parties claiming their interests 
therein, except as to twenty-five thousand dollars thereof, part of 
said seventy-five thousand dollars, which sum of twenty-five thou- 
sand dollars has been retained by said Towle, trustee, as in said 

original bill described, to represent and satisfy your orators’ 
OS interest in said license, and the same is, by agreement of your 

orators and said Fowler; and the consent of said Towle, de- 
posited, or to be deposited, in the Commercial National Bank of 
Chicago, subject to such order in reference thereto as this court may 
make, and for this purpose the Injunction in this cause, heretofore 
ordered, in regard to the sale of said license, was by agreement  be- 
tween the last-named parties and your orators modified, as will more 
fully appear by the stipulation on file in this cause, 

Forasmuch, therefore, as your orators are without remedy in the 
premises, except in a court of equity, and to the end that the said 
Anderson Fowler, James Wiison, Henry 8S. Towle, trustee ; George 
Harding, B. P. Hutchinson, and Frank Clifton may be required to 
make full and direct answer to the same, but not under oath, the 
answer under oath being hereby waived, and that this your ora- 
tors’ bill of complaint may be decreed and taken as and for a bill of 
supplement to said original bill, and that your orator may have 
such other and further relief in the premises as equity may require 
and to your honor should seem meet. 

ROBERT J. HENDRICKS. 

CHARLES A. GREGORY, 

Compl'ts’ Solicitor. 


59 STATE OF ILLINOIS, | 
Cook County, a 


— * 


Robert J. Hendricks, being duly sworn, on oath states that he has 
read the foregoing bill by him signed, and that the same is true. 


ROBERT J. HENDRICKS. 


Subseribed and sworn to before me this 3rd day of January, 1880. 
|NOTARIAL SEAL. | DAVID W. MEDBURY, 
Notary Public. 


And thereupon, on the 23rd day of January, A. D. 1880, there 
was filed in said cause a certain notice in the words and figures fol- 
lowing, to wit: 

In the Circuit Court of Cook County. In Chancery. 
Lees AND Henpricks vs. ANDERSON FowLer et al. 
CHicaco, January 22, 1580. 
STATE OF ILLINOIS, | 
7 ’ > S! . 
Cook County, j ’ 
To C. A. Gregory, sol’r for said compl'ts : 
Please take notice that on the 26th day of January, A. D. 1880, at 
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ten o’cloek a. m., OF as soon thereafter is counsel can be heard, we 
we shall, before his honor, Judge Tuley, in the court-room usually 
occupied by him, move for a dissolution of the injunction 
60 heretofore granted in the above cause, at which time and 
place you can appear if you see fit. 
HUNTER ann PAGE, 


Nol ys for said bowler. 


Service by copy acknowledged this 22nd day of January, 1880. 
CHARLES A. GREGORY, 


Solicitor for said Complainants. 


And thereupon, on the 26th day of January, A. D. 1880, there 
Wils filee 1) said CiUse the certain iwhnswer ot Anderson Fowler to 
the amended bill of compiaint, which said answer is in the words 
and figures following, to wit: 


In the Cireuit Court of Cook County. In Chancery. 


ANDERSON FowLeR ef al. 
ads. 
KkpwWARD Lees AND Robert J. HeNpDrIcKs. 


STATE OF ILLINOIS, } 
Cook: County, } 


SS: 


The separate answer of Anderson Fowler, one of the defendants, 
to the amended bill of complaint of the above-named complain’ts. 


This defendant, now and at all times hereafter, saving and re- 

serving to himself all and all manner of advantage and benefit of 

exception that might be had or taken to the many errors, in- 

6] accuracies, and insufticiences in the said amended bill of 

complaint contained, for answer thereunto, or to so much and 

such parts thereof as he is advised it is necessary or material for 
lim to make answer unto, answering, says: 

That he admits the due execution and delivery of an agreement, 
dated December, LS76, between said James Wilson, of the one part, 
this defendant, of the second part, and said complainants, of* the 
third part, whereby said parties agree to become joint owners of 
two certain licenses of the United States Dairy Company, granting 
the exclusive right in and throughout the States of Missouri and 
Illinois, respectively, of a certain invention or improvement in treat- 
ing animal fats under letters patent of the United States issued to 
Hyppolite Mege, May 12th, 1874, issue numbered 5868, and this de- 
fendant believes that said agreement with the several exhibits 
thereto Is correctly set forth in said amended bill of complaint and 
states that in pursuance of said agreement the said Wilson, the said 
Lees and Hendricks, and this defendant became respectively en- 
titled each to a one-third interest in said licenses for the States of 
Missouri and Illinois. 

Defendant further says that thereafter and about the month of 
December, A. D. 1876, the said joint owners of said several licenses 
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entered upon the business of manufacturing oleomargarine 
62 and stearine and the treatment of animal fats under the said 
Mege patent, St. Louis, in the State of Missouri, and there- 
after and about the month of October, A. D. 1877, said joint owners 
also entered upon said business at Chicago, in the State of Illinois; 
that in the pursuance of said business large sums of money were 
expended in procuring the proper and suitable buildings in which 
to carry on said business in the purchase of machinery, apparatus, 
and materials necessary to be used therein in discharging the pay- - 
roll of employees engaged in the same and in meeting all the other 
necessary expenses incidental to carrying on such business. 
Defendant further shows that the said business of treating ani- 
mal fats under said licenses, and manufacturing oleomargarine and 
stearin-, carried on as aforesaid at St. Louis and Chicago, was under 
the personal supervision and control of said complainants, who were 
individually interested with the same in accordance with the terms 
of said contract of December 30th, 1876; that, in pursuance of said 
trust, it became and was their duty to attend to the purchase of raw 
material to be treated under said patented process; to employ all 
, necessary labor, skilled or otherwise; to superintend the general 
working of said business, and to put its products upon the market 
at the best times and places to secure the most advantageous sale 
thereof and to create and foster a demand therefor. 
63 Defendant further states on information and belief that 
the said complainants so inefficiently conducted and managed 
said business, and -were so neglectful of properly working up de- 
mands for and sales of its products, that the said business was car- 
ried on at a continual loss, and was a constant drain upon this de- 
fendant to keep it running. 

Defendant states that, although it was agreed in and by said 
agreement of December 30th, 1876, that any capital necessary 
to the prosecution of said business of treating animal! fats under said 
Mege patent should be furnished by the parties to said contract, 
share and share alike, yet the said Leesand Hendricks have utterly 
failed to meet or pay their share of such expenses, but this de- 
fendant has, from time to time, as it became necessary, paid from 
his own personal funds the share of such expenses which said Lees 
and Hendricks ought to have paid, as well as and in addition to 
this defendant’s own share thereof, and that the sum total of moneys 
so advanced by the defendant for said Lees and Hendricks at their 
request, and for which they were thus indebted to him, was $7,726.04 
and interest. 

Defendant further says that, as a consequence of the great loss 
and expense at which said business was conducted, and of the small 

demand for its products, and the low prices realized, the 
64 value of said licenses under said Mege patent became greatly 

depreciated, and the said Lees and Hendricks began to re- 
gard the money invested therein by them as a losing investment, 
and, as defendant believes, they became discouraged of ever real- 
izing the amount they had paid therefor, and they became fearful 
that they would become involved in greater loss, expense, and lia- 
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bility, and were anxious to dispose of their interest in said licenses 
and business before the value of the same should be further de- 
preciated or they involved in heavier losses, and that the said Lees 
and Hendricks, with a view to making the most favorable disposi- 
tion of their interest in said licenses and said business, made propo- 
sitions both to this defendant and to said Wilson for the sale of 
their said interest, so that they might realize thereon before the 
value thereof became further depreciated, and might be discharged 
from their liabilities therefor incurred and from the danger of be- 
coming in further lability. 

Defendant further shows that, as he is informed and believes, the 
said propositions and negotiations for the sale of complainants’ said 
interest resulted in their fully and voluntarily entering into a writ- 
ten contract for the sale of all their interest in said licenses for Mis- 
sourl and Illinois, under the Mege patent, and in and to all the 

property belonging to said business, and in and to any cor- 
60 poration or corporations thereafter to be formed for the pur- 

pose of working said licenses, to said James Wilson, which 
said contract was dated October Ist, 1878, and was placed In — with 
b. P. Hutchinson, Esq., to be delivered up to said Wilson when and 
as soon as he should perform his part of the agreement; that said 
Wilson, as the consideration for such sale to him, agreed to pay the 
complainants the sum of $10,000.00 in three equal installments, at 
60 days, 90 days, and 4 months, respectively, for which sums said 
Wilson gave his three several acceptances in favor of complainants, 
and he, said Wilson, did further agree to procure their release and 
discharge by this defendant from their indebtedness to defendant 
on account of the adyanees made as aforesaid on complainants’ be- 
half and request in the prosecution of said business at St. Louis 
and Chicago; and upon the payment of said acceptances at maturity 
and the procurement of such release said Ilutchinson was author- 
ized to deliver to said Wilson the contract of sale aforesaid COHVey- 
ing to Wilson absolutely all right, title, and interest of the com- 
plainants in thes licenses aforesaid and in said business, property, 
and corporations. 

Defendant further shows that afterwards, and before the maturity 
of said acceptances of said Wilson, the value of said property and 

licenses continued to depreciate; that the said business of 
G6 manufacturing under said licenses at St. Louis and Chicago 

had been closed on account of the continual loss and expense 
above the proceeds attendant upon working the same, and, as de- 
fendant belives, the said Wilson became unable or unwilling to carry 
out his part of the agreement aforesaid for the purchase of com- 
plainants’ said interest, and failed to pay his said acceptances as 
they matured and to procure the release aforesaid of complainants’ 
indebtedness to this defendant. 

This defendant says that thereafter the said complainants beeom- 
ing doubtful and discouraged of said Wilson’s ever completing his 
sald agreement for the purchase of their interest under said licenses, 
and being sick of and unwilling to bear the continued loss attendant 
upon their said investment, and being anxious to engage In some 


ov EDWARD LEES ET AL. VS. ANDERSON FOWLER. 


profitable business, and their being moreover no apparent prospect 
of realizing any returns from the said Mege licenses, did, after the 
maturity of two of the said acceptances, which defendant believes 
remained unpaid, desire this defendant to purchase their said in- 
terest and discharge them from their said indebtedness to him, and 
from any further liability or any agreements in reference to the said 


licenses whereon they were held, and so enable them to engage in, 


some other business. 
67 Defendant says that, in pursuance of negotiations there- 

upon in good faith had, the said Lees and Hendricks did on 
the 18th day of January, A. D. 1879, enter into a written agree- 
ment, fairly and freely made, with this defendant, whereby they 
sold, assigned, and conveyed to this defendant all their right, title, 
and interest, absolutely and not otherwise, in and to said licenses 
and in and to said property and said corporations to be thereafter 
formed, which said agreement is in words and figures as follows: 


“Agreement made January 15, 1879, between the firm of Lees and 


Hendricks, of the city of Chicago, a corpartnership composed of 


Edward Lees and Robert J. Hendricks, and Anderson Fowler, of 

the city of New York. 

“Whereas an agreement was heretofore entered into by Lees and 
Hendricks and Co., James Wilson,and Anderson Fowler, which was 
dated December 29th, 1876, and a further agreement was entered 
into by said parties, together with James Turner, dated October Ist, 
1877, and another agreement was entered into by the said parties 
and said Turner, dated December 27th, 1877, each of which agree- 
ments is referred to as and is made a part of this agreement, as is 
also agreement made October Ist, 1878, between Lees and Hendricks 
and James Wilson: 

“These presents now witness that said Lees and Hendricks 

68 and the several inembers of that firm do hereby, for value re- 
ceived, grant, bargain, sell, assign, transfer, and set over to 
Anderson Fowler, his executors, administrators, and assigns, forever, 
all right, title, and interest of said firm of Lees and Hendricks, and 
of each member of that firm, of, in,and to any of and all the licenses 
heretofore issued by the United States Dairy Company (of the State 
of New York) to use its patents in the State- of Missouri and Illinois, 
and in and to the property referred to in the said agreements above 
mentioned, and each of them,and in and to the corporation or corpora- 
tions agreed to be formed by the suid agreement, so that they hereby 
assign and transfer to and vest in said Fowler, and his executors, 
administrators, and assigns, all and every right and interest of every 
name and nature which at any time heretofore said Lees and Hen- 
dricks, or either member ef that firm, had (1) under any and every 


license issued by said United States Dairy Company for the use of 


its patents in Missouri or Illinois; (2), to the factory and real and 
personal property and rights agreed to be conveyed by Mr. Turner 


to the prospective Illinois — Ohio Company under the agreement of 


October 1st, 1877, or otherwise; (3), to any share or interest in that 
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or any other company or any other property or equity or claim, de- 
mand, or right under said agreements or either of them. 

69 “ And Messrs. Leesand Hendricks hereby covenant and agree 
to duly execute, acknowledge, and deliver to said Anderson 

lowler, or his representatives or assigns, any and all such further 

assignments and instruments as he or they (paving expense thereof) 

may request — fully and perfectly to convey and assure to him and 

them the property, rights, and interest above referred to. 

In consideration of the assignment and transfer hereby made, Mr. 
A. Fowler takes Messrs. Lees and Hendricks’ place, and agrees to 
perform their duties and covenants under said agreements in so far 
as they are therein liable to any other person or persons, and he 
hereby agrees to save them harmless from all loss or damage by rea- 
son of any convenant or agreement therein upon their part. 

“In witness whereof we have hereunto set our hands and seals 
January 18th, 1879. 


“ (Signed) LEES axnp HENDRRICKS.  [L. s.] 
“R. J. TENDRICKS. L. 8. 
“EDWARD LEES. L. §.] 
“ANDERSON FOWLER.” L. 8. 


This defendant further says that as the consideration for said con- 
veyance he agreed to assume said Lees and Hendricks place, and 
to perform their duties and convenants under the agreements in said 

deed of conveyance mentioned, and to save them harmless 
70 from all loss and damage by reason of any convenant or 

agreement thereon upon their part, as isin said deed of convey- 
ance set forth; and as a further consideration therefor this defend- 
ant agreed to release said Lees and Hendricks from their said in- 
debtedness to him by reason of the advances so made by him as 
aforesaid on their account and behalf in the prosecution of said 
business at St. Louis, amounting to the sum of $6,518.84 and inter- 
est accruing, due thereon from the 30th day of April, A. D. 1877, 
and in the prosecuting of their said business at Chicago, amounting 
to $1,407.20, and interest thereon froin the 22nd of October, A. D. 
1877, and did further agree to furnish the sum of $10,000.00 as a capi- 
tal with which to start a business for said Lees and Hendricks, as 
hereinafter more fully stated. 

Defendant further says that he was informed, and so believed the 
truth to be, that at the time said deed of conveyance was made to 
him as aforesaid the said prior deed of conveyance of the same in- 
terest and property to James Wilson was in escrow with said Huteh- 
inson, and-that although said Wilson had failed to perform his un- 
dertakings, and had not met his matured acceptances given 
as part consideration therefor, and had not procured said release 
from this defendant, yet the said Lees and Hendricks had not 
formally cancelled said sale, nor caused the said eserow to be 

redelivered to them and destroyed, and for that reason, 
7] and because it was uncertain what claims the said Wilson 
would set up or attempt to maintain in the premises, it was, 
at the request of complainants, agreed between this defendant and 
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complainants that, in order to protect and indemnify this de- 
fendant from any such possible claims of said Wilson, the said re- 
lease of complainants’ said indebtedness to this defendant should 
not be formally delivered to complainants, but that this defendant 
should execute such release in writing, and place the same in the 
hands of said Frank Clifton, Esq., in escrow, to be by him delivered 
to the complainants when and as soon as they should procure the 
said deed of sale to Wilson, to be redelivered up to them by said 
Hutchinson and destroyed ; and that, to further enable this defend- 
ant to maintain his rights against any claim that might be set up 
under the said deed of sale to Wilson, the complainants agree to 
execute a written assignment of all their rights and interest under 
said Wilson deed of sale to this defendant, which assignment should 
also be left as an escrow with said Clifton, and that the said release 
and discharge should be delivered by said Clifton to complainants, 
and the said assignment should be delivered by him to this defend- 
dant when and as soon as the said deed of sale to Wilson should 

be redelivered up by Hutchinson and cancelled; and that 
72 in accordance with such agreement the said papers, to wit, 

a release by this defendant of all demands against the com- 
plainants, by reason of their said business relations, and an assign- 
ment by complainants to this defendant of all their interest in said 
deed of sale to Wilson were prepared and left in escrow with said 
Clifton on the condition aforesaid ; but this defendant avers that the 
said deed of conveyance of complainants’ said interest to this de- 
fendant, above set forth, was not dependent upon the performance 
or non-performance of said condition, but that the same took effect 
immediately on the said 18th day of January, 1879, and that it was 
based on other valuable and adequate considerations in addition to 
said release, as is above set forth. 

Defendant says that-he has never revoked his release so given, but 
that thesameis still in full force and effectasan escrow in said Clifton’s 
hands, and that said Clifton is in duty bound to deliver the same to 
complainants so soon as they shall have caused the said condition 
precedent to such delivery to be performed ; and defendant further 
avers that, although it may be that a formal written release of his 
said claims against the complainants has never been delivered to 

them, yet that both he and, as he believes, the complainants 
73 long since became satisfied that said Wilson had relinquished 

all of his alleged claims under the said prior deed of con- 
veyance to him, and therefore during all that time, and now this 
defendant and, as he believes, the complainants have regarded their 
said indebtedness to defendant as fully and effectually discharged, 
released, and satisfied, and defendant insists that the same is so re- 
leased, discharged, and satisfied in fact as part of the consideration 
for said deed of conveyance to him, and therefore during all the 
time aforesaid neither has he demanded payment thereof from the 
complainants nor have they offered to pay the same nor any part 
thereof; that this defendant failed to tender such formal release 
simply because he and they, as defendant supposed, regarded such 
written release as an unnecessary formality ; but defendant now here 
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offers to bring such written release into court and deliver the same 
to complainants. 

Defendant states that both himself and said Wilson are willing 
that the said deed of sale now in the hands of said Hutchinson 
should be delivered up and cancelled, and he, defendant, insists that 
that the same ought to be done. 

Defendant further states, as to the said alleged loan of $10,000.00 

agreed to be advanced by him as part consideration for the 
7d sale and transfer aforesaid, that complainants being desirous 
of again going into the business of slaughtering cattle and 
packing and preserving meats, and not having the required capital, 
this defendant agreed to furnish $10,000.00 as a capital for said busi- 
ness, and that thereafter, at the special request and instance of com- 
plainants, it was mutually agreed that, in lieu and stead of said 
alleged loan or advance, a corporation should be formed for the pur- 
pose of carrying on said business with a capital of $10,000,00, to be 
furnished by this defendant, and that complainant should receive 
yy of the captal stock of said company; that in aceordance with 
said agreement a corporation known as the Lees and Hendricks 
Packing and Provision Company was organized and is now doing 
business under the laws of the State of Illinois, at the city of Chi- 
cago; that defendant furnished the ca, ital for said company, to 
wit, $10,000.00, and gave to complainants 45 shares of the caid cap- 
ital stock of the par and actual value of $100.00 per share, which said 
complainants took and accepted and have never returned or offered 
to return, and said complainants have been ever since the organiza- 
tion of said company, and are now, respectively, the president and 
secretary thereof, and have been, and now are, paid for their services 
and receiving salaries as such officers. 
79 This defendant denies that the said deed of sale by said 
complainants to him of their interest in said business and 
other property was upon or for any other consideration than as above 
set forth ; he denies that such sale was anything more than it pur- 
ports to be upon the face of said deed, viz., an absolute and uncon- 
ditional sale, transfer, and conveyance of all the complainants’ in- 
terest, without reserve or qualification, to this defendant; he denies 
that said assignment was in any respect a nominal one and made 
simply for the accommodation of this defendant, as in the amended 
bill alleged ; he denies that said conveyance was in any respect In 
trust for complainants, or that he holds said property in trust for 
them, or that thev are the equitable owners of any interest in the 
property or business so conveyed ; he denies that he agreed to pay 
the complainants any share or part of any money that might be real- 
ized from said licenses, but avers that he and the complainants dis- 
tinctly understood that by their said deed of conveyance to him of 
January 18th, 1879, they parted absolutely with all their interest of 
whatever nature or kind in said licenses; he denies that he has 
failed to effectually release the said Lees aud Hendricks from their 
said indebtedness to him, but avers that the said indebtedness 
76 is fully and effectually released, discharged, and satisfied, and 
that both he and, as he believes, said complainants have so 
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regarded it ever since they became satisfied that the said Wilson had 
relinquished his claims under the prior deed to him aforesaid. 

Defendant denies all allegations and charges of. combining with 
said George Harding to cheat and defraud the complainants and to 
win or wrongfully obtain their property from them; he denies that 
he induced complainants to make the several assignments in the 
amended bill of complaint alleged by false representations of danger 
to them of being involved in expensive litigation or any other false 
representations, but, on the contrary, avers that complainants, as he . 
believes, were fully informed in the premises, and entered into said 
deals and transactions of their own accord, free from any influences 
or inducements of defendant, and because they were anxius to get 
out of and free themselves from what then seemed and they deemed 
to be a losing venture. 

Defendant denies positively that he has in any respect taken any 
advantage of said Lees and Hendricks in any of the transactions 
complained of, or has attempted to defraud and cheat them. On 

the contrary, he avers that at the time said sale was consum- 
7 mated the value of said licenses and manufacturing property 

had very largely depreciated, and that both he and complain- 
ants regarded the consideration paid by this defendant for said deed 
of conveyance a fair, full, and adequate consideration for the same, 
and that it was more than the complainants could have obtained 
elsewhere. ° 

At the time said sale was made by complainants to defendants 
this defendant had invested a much larger sum of money than the 
complainants in said licenses and business, and his loss consequent 
upon said depreciation was proportionately greater, and it was not 
until long after said 18th of January, 1879, that said Wilson, by his 
efforts and labor in getting capitalists informed of the merits of said 
invention and interested in the same, and also by reason of the 
gener al improve ment in business throughout the country, succeeded 
In causing the value of said licenses to appreciate, as hereinafter 
stated. 

Defendant further avers that there was no condition whatever at- 
tached to the execution and delivery of said deed of sale to him, 
nor was the same placed in escrow, but was actually delivered to 

this defendant free of and disembarassed from any condition, 
78 and the same was in effect and wasso regarded by both this de- 

fendant and the complainants an absolute, unlimited, and 
unconditional sale and conveyance to this defendant for valuable 
and adequate consideration for all the complainants’ tterest and 
property, as 1 si aid deed set forth. 

This defendant further shows that during the summer of 1879 the 
said Wilson devoted much time, labor, and money In oP ot sem these 
licenses before parties likely to be interested in such matters at Cin- 
cinnati and St. Louis and elsewhere and in demonstrating the merits 
of this process for the treatment of animal fats and its value asa 
good, paying Investment for parties whose business, experience, and 
connections fitted them for managing the same, and that said Wilson 
went personally to Cincinnati and St. Louis and exerted himself 
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among business men of those cities and succeeded in forming asso- 
clations of capitalists who agreed to advance money Lo purchase the 
said licenses from this defendant and said Wilson at an enhaneed 
value,so that as a result of his efforts to that end he procured the 
sale of the said licenses for the State of Missouri and two counties of 
the State of Hlinois for $65,000.00, of which sum it was agreed by 

defendant that the said Wilson should retain $5,000.00 for 
fe his personal services in the matter ; that this defendant was 

and is entitled to two-thirds of the balance, to wit, $40,000.00, 
and that Upotl the completion of said sale this defendant sent the 
complainant Lees to St. Louis as his agent and not otherwise to 
receive the procecds of said sale, but that upon said Lees’ return to 
Chicago with the said proceeds of said sale he refused to pay over the 
same and surprised and astonished this defendant with the infor- 
mation, then for the first time claimed by complainants and learned 
by this defendant, that said Lees and Hendricks claimed that they 
had any claim against this defendant arising out of said transfer to 
this defendant or said business, or that they were in anywise entitled 
to or had been promised, expressed, or Implied any other considera- 
tion than as heretofore stated, and which lad been fully paid and 
sutistied by this defendant. 

Defendant states that said Lees finally censented to pay over said 
proceeds upon this defendant agreeing with complainants to submit 
their said alleged and pretended claims to arbitration, although dis- 
claiming and repudiating complainants claim, and that an agreement 

tothat effect was drawn upand signed, and this defendant, aver- 
SU ring that said agreement was entered into in good faith by 
him, denies all charges of fraud or bad faith in regard thereto. 

Defendant further says that negotiations were pending for the sale 
of said license for the State of Illinois under the efforts of said Wil- 
son for the sum of $75,000.00, and had been nearly brought to a 
successful close when this suit was begun and the writ of injunction 
issued herein, and this defendant avers that the complainants have 
not, nor have they had at any time since the said ISth day of Jan- 
uary, 1S79, any interest whatever in the said Illinois 'eense, and 
that it therefore could not concern them: whatever disposition this 
defendant and said Wilson saw fit to make of the same. 

further answering, defendant avers his belief that for a long time 
after said 18th of January, 1S79, the said Lees and Hendricks re- 
garded their said deed of sale to this defendant as an absolute and 
unconditional sale and transfer to him of all their interest afore- 
sald, and that they continued to SO regard it ana Lo acquiesce in the 
same until they saw that, by the efforts of said Wilson and the 
marked improvement in the times and in the value of the products 
manufactured under said Mege patents not suspected or expected 

by the parties at the time of the execution of said sale 
SI and transfer, the value of said licenses was appreciating, 
and that this defendant and Wilson were about to dispose 
of the same at a profit, and that thereupon complainants with- 
out right sought to share in such profit, and to that end they 
wickedly and falsely, and with intent to defraud defendant, devised 
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and invented the fiction set forth in their amended bill of complaint 
for accommodation sale in trust for the complainants; all of which 
is false and fraudulent. 

Defendant admits that he is a man of large means, and is amply 
able to respond to any claims for damages that the complainants 
may have against him in the premises, and that he is possessed in 
his own right, free and clear of incumbrance, of real and personal 
property situated within the jurisdiction of this court many times 
in value the amount of the complainants’ claim herein, and that 
these complainants are well aware of all the said facts. 

As to the alleged indorsement said to have been — by George 
Harding on the back of the agreement with said Turner of date 
October Ist, 1877, and signed by the complainants on the said 15th 
of January, 1879, this defendant avers that if any such indorsement 

was executed by the complainants it was in pursuance of 
82 their agreement of further assurance in said deed of convey- 

ance to this defendant, and for the purpose of more effectually 
conveying said complainants’ interests to this defendant, and asa 
part of the same transaction, and this defendant distinetly denies any 
and all allegations of fraud, collusion, and trickery in connection 
therewith, but avers that he acted in perfect good faith; that there 
was no deceit or imposition practised upon the complainants, but 
that they fully understood what they were doing. 

In regard to the said agreement dated January 18th, 1879, be- 
tween complainants, this defendant, James Wilson, and George F. 
Harding, this defendant denies all allegations of fraud, collusion, 
and trickery in connection therewith, and avers that he, on his part, 
executed said document in good faith, for the purposes and considera- 
tion expressed on its face, and because he believed it to be for the 
best interest of all parties, and that he supposed, and still supposes, 
that all the other parties acted in like good faith and for similar 
reasons. 

As to all the other allegations of said amended bill not already 
herein sufficiently answered, defendant neither admits nor denies 
the same, but calls for proof thereof. 

And this defendant denies all and all manner of unlawful 
83 confederations and conspiracies wherewith he is charged. 

All of which matters this defendant stands ready to aver, 
maintain, and prove, &c., and humbly prays to have dismissal, ete. 


ANDERSON FOWLER. 


STaTE OF NEw YORK, 1 
. ’ > j r a 
City and County of New York, | 


I, Richard B. Kelly, a notary public in and for said county and 
State, hereby certify that | am duly empowered by the laws of said 
State to administer oaths and affirmations upon all lawful occasions, 
and that on this day personally appeared before me the said Ander- 
son Fowler, whose name is subscribed to the foregoing answer, and 
made oath that he had read the same and knew the contents thereof 
and that the same is true of his own knowledge, except such mat- 


“on 
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ters as are therein stated on information and belief, and as to such 
matters he believes it to be true. 
Witness my hand and notarial seal this 15th day of January, 
LSSO. 
[NOTARIAL SEAL. | RICHARD B. KELLY, 
Notary Public, N. Y. Co. 


And thereupon, on the 2nd day of February, A. D. 1880, there 

was filed in said cause the certain answers of Frank Clifton 

S4 to the amended and supplemental bills and his certain affi- 

davit, which said answers and atlidavit are in the words and 
figures following, to wit: 


Anawer to Amended Bill. 


In the Cireuit Court of Cook County, of the January Term, A. D. 
ISSO. In Chancery. 


Epwarp Lees AND Ropert J. ILenpricks 
rs. 


ANDERSON Fow Ler, FRANK CLIFTON, e€ al. 


STATE OF ILLINOIS, |}. 
, ' SS 
( ook County, j 


The separate answer of Frank Clifton, one of the defendants, to the 
amended bill of complaint of the said complainants. 


This defendant, now and at all times hereafter, saving and resery- 
ing to himself all and all manner of advantage and benefit of excep- 
tion that might be had or taken to the many errors, inaccuracies, 
and imsufficiencies In the said bill of complaint contained, for answer 
thereto, or unto so much and such parts thereof as he is advised 
that t: is material or necessary for him to make answer unto, an- 
swerlig, says: 

That he has no interest whatever in the subject-matter of said 
bill, or in the matters and things therein alleged, except as herein- 

after stated ; that he admits that the said complainants and 
SO thesaid Anderson Fowler placed in this defendant’s hands, to 

be by him held in escrow, two papers which this defendant 
believes to be fully set out in said amended bill, and this defendant, 
as to the delivery of said Papers to him and the condition of said 
escrow, prays leave to adopt the statements in that regard contained 
in the answer of said Fowler to said amended bill and to make the 
same a pert of this his answer. 

Merendant states that he has never been notified of the fullfil- 
ment of the condition upon which he was to deliver up said papers, 
and does not know whether the same has been performed or not; 
but defendant avers that the said papers are still in his possession, 
and that he is ready either to deliver the same so soon as he shall 
have been informed of the performance of said condition or to make 
such other disposition thereof as this honorable court may award. 

\li cthers, the matters and things in said bill of complaint con- 
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tained, this defendant neither admits nor denies, but leaves the com- 
plainants to their proof thereof. 
And this defendant denies all manner of unlawful confederation 
and conspiracy, ete., without this, that any of the matters and things 
In said amended bill contained, and not herein and hereby 
86 already sufficiently admitted, avoided, or denied, are true to 
the knowledge and belief of defendant; all which matters 
and things this defendant is ready and willing to aver, maintain, 
and prove, as this honorable court shall direct, and humbly prays 
to be hence dismissed, with his reasonable costs and charges, etc. 
PRANK CLIFTON, 
By HUNTER ann PAGE, 
llis Solicitors. 
HUNTER anp PAGE, 
De f ts’ Nolicitors. 


Answer to Suppl mental Bill. 


In the Cireuit Court of Cook County, of the January Term, A. D. 
ISSO. In Chancery. 


EpwaArkpD Legs AND Roperr J. Lexpricks 
Us. 


ANDERSON FOWLER, FRANK CLIFTON, ef al. 


SrTaTE or ILLINOIS, | 
Cook County, j 


SS by 


The separate answer of Frank Clifton, one of the above-named de- 
fendants, to the supplemental bill of complaint filed by the said 
complainants in the above-entitled cause. 


This defendant, now and at all times hereafter, saving and_ re- 
serving to himself all and all manner of benefit or advantage of 
exception or otherwise that can or may be had or taken to the many 

errors, uncertainties, and imperfections in the said supple- 
87 mental bill contained, for answer thereunto, answering, says 

that he admits the filing of the original bill of complaint and 
the service of process upon this defendant as in said supplemental 
bill alleged ; he denies, however, that he is in any default in failing 
to file his answer to said original bill, the time extended him by the 
court in which to plead, answer, or demur to said bill not yet hav- 
ing expired. 

As to whether the other defendants to said suit have been served 
with process or have answered said bill this defendant 1s ignorant. 

This defendant further says that he has no knowledge of any of 
the other matters and things in said supplemental bill alleged, and, 
therefore, he can neither admit nor deny the same, but leaves the 
complainants to make such proof thereof as they may be able. 
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And now, having fully answered, ete., this defendant prays to be 
hence dismissed, ete. 
FRANK CLIFTON, 
By HUNTER ann PAGE, 
Ilis Sol’rs. 
HUNTER & PAGE, 
Def’ts’ Sol’rs. 


SS Affidavit. 


In the Cireuit Court of Cook County, of the January Term, A. D. 
1880. In Chancery. 


EpwarpD Lees & Ror’t J. Henpricks 
rs, 


ANDERSON FowrLer, FRANK Crirron, ef al. 


STATE OF ILLINOIS, ) 
(vol: County, } 


Ss sS ey 


rank Clifton, being first duly sworn, on oath says that he is one 
of the defendants above named and that he is in no way interested 
in the event of this suit, except in so far as being the holder in 
escrow of the two papers delivered to him, as mentioned in the bill 
ol complaint. 

Deponent says that subsequent to the sale of the license under the 
Mege patent for the State of Missouri and the counties of Madison 
and St. Clair, in the State of Illnois,and during the time when said 
Anderson Fowler was insisting upon the payment to him by said 
Lees of the forty thousand dollars reeeived by said Lees as the agent 
of said Fowler, this deponent was present at an interview between 
said Fowler and said Lees; that said interview took place on or 
about the 17th day of November, 1879, at the office of the Lees and 

Hendricks Packing and Provision Company in the city of 
89 Chicago, and there were present at said interview deponent, 

the complainant Lees, and the defendant, Anderson Fowler. 
Deponent further says that the subject-matter of said interview was 
said Fowler's claim to said $40,000.00 and said Lees’ refusal to pay 
the same over to said Fowler, and deponent says that said Lees made 
no claim then that the complainants were equitably entitled to a 
one-third or any interest in said licenses, or that said Fowler held 
the legal title thereto in any respect in trust for complainants, or 
that the conveyance made on the 18th of January, 1879, by complain- 
ants of all-their interest in said licenses to Fowler was in fact made 
for the accommodation of said Fowler merely and at his request, and 
that complainants still remain the equitable owners of all their said 
interest. Deponent says that the only claim made by said complain- 
ant Lees at said interview was to the eflect that said Fowler had 
promised to make complainants whole for their losses and to make 


good the $33,333.55 which complainants had sunk in said licenses. 
Deponent says that said Lees repeatedly urged this alleged promise 
of lowler’s as a reason why he should not pay over said $40,000, 


but that he made no other or different claim in deponent’s hearing. 
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Deponent also says that just prior to said Lees’ starting for St. Louis 
to receive said money this deponent asked said Lees what in-_ 


9) terest he had in the matter and why he was leaving his busi- 
ness at Chicago for such purpose, and that said Lees replied 
that Fowler had promised to “ make it all right with me.” 


~~ 


Deponent further says that he knows, of lis own knowledge, that 
said Anderson Fowler agreed, as part of the consideration for the | 


sale by complainants to him of all their interest in said licenses, to 
advance the complainants the sum of $10,000.00 as a capital with 
which to embark in business, but that subsequently the complain- 


ants, said Fowler and deponent, united in organizing, and did or- 


ganize, by virtue of the laws of the State of Illinois, a joint stock 
corporation for the purpose of packing and canning meats under 
the name of the Lees and Hendricks Packing and Provision Com- 
pany, Which said company has, since its organization, been actively 
engaged in a profitable business at the city of Chicago; that the 
capital stock of said company amounted to the sum of ten thousand 
dollars, of which there was actually subscribed and paid in cash 
the sum of nine thousand dollars by said Fowler and the sum of 
one thousand dollars by deponent, the said Lees and Hendricks 
having subscribed nothing thereto, and upon the organization of 

said company said lowler transferred and delivered to said 
9] Lees and Hendricks stock of said company of the par and 

actual value of forty-five hundred dollars, which stock de- 
ponent believes said complainants have ever since held and enjoyed. 


Deponent says that the organizing of said company, the subserip- . 
tion to the capital stoe thereof by said Fowler, and the said gift 


made by him of $4,500.00 of said stock to complainants were In- 
tended by Fowler and were accepted by complainants in lieu of and 
as a substantial compliance with the said agreement to advance 
them capital with which to go into business and as part of the con- 
sideration of the transfer and sale by complainants to Fowler of all 
their interest in and to said license under the Mege: patent afore- 
said, 

This deponent further says that he has been engaged in the gen- 
eral provision business at the city of Chicago for ten years last past, 


and that he has for the last — years been the eeneral manager of ° 


the business of Messrs. Fowler Bros., of ( ‘hicago, packers and gen- 
eral provision merchants; that, as part of lis business, he has paid 


attention tothe patented process for treating animal fat known as , 


the Mege patent and is familiar with the same, with the attempts 
that have been made to introduce its products upon the provision 


market, and with the prices and value that such products com- ° 


manded in the market; and deponent says that during the 
92 year 1878 and the early part of the year 1879 the prices for 

such products in the markets at Chicago, St. Louis, and else- 
where ruled very low, and that establishments that had been set on 
foot and were being operated at St. Louis and Chicago for the pur- 
pose of treating animal fat under the Mege patent found it impos- 
sible to make any profit, but, on the contrary, were run at a heavy 
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loss, so that they were finally compelled to close up and abandon 
the business. 

Deponent says that the said Mege patent is upon a process for 
manufacturing artificial butter, or oleomargarine, from animal fats, 
and that its value as an investment depended largely upon the favor 
which its products should meet in the market and upon a large de- 
mand being created and fostered therefor; that the efforts which 
had been made to that end up to the early part of the year 1879 in 
Chicago and St. Louis had not been suecessful. Very little de- 
mand existed for oleomargarine; it was a drug upon the market, and 
prices therefor ruled very low, and therefore, in consequence of the 
unsuccessful efforts to introduce and create a demand for these pro- 
ducts, because the establishments engaged in manufacturing under 

the Mege patented process had been obliged to close at a 
99 heavy loss, and partly also because of the general business 

depression prevailing throughout the country, the value of 
the Mege patent and of licenses thereunder became greatly depreci- 
ated during the year 1878, so that they could hardly be said to have 
any market value, and in the month of January, 1879, it would, in 
deponent’s opinion, have been difficult to have secured a purchaser 
for said patent or license, or any interest therein or thereunder, at 
any price, however small. 


FRANK CLIFTON. 


Subscribed and sworn to by the said Frank Clifton, before me 
this 3lst day of January, A. D. 1580. 
[ NOTARIAL SEAL. | HERVEY W. BOOTH, 
Notary Public. 


And thereupon on the same day, to wit, 2nd day of February, A. 
D. 1880, there was filed in said cause the certain answer of Ander- 
son Fowler to the supplemental bill and the affidavit of R. D. 
Fowler, which said answer and affidavit are in the words and figures 
following, to wit: 


4 In the Circuit Court of Cook County, of the January Term, 
A. D. 1880. In Chancery. 


Epwarp Lees AND Rorert J. HeNprRICKS 
Ss. 
ANDERSON FowLer ef al. 


STATE OF ILLINOIS, | | 
cre ‘ r Ss . 
{ 00k County, j 


The separate answer of Anderson Fowler, one of the defendants, 
to the supplemental bill of complaint filed by the complainants in 
the above cause. 


This defendant, now and at all times hereafter saving and reserv- 
ing to himself all and all manner of benefit or advantage of excep- 
tion or otherwise that can or may be had or taken to the many 
errors, uncertainties, and imperfections in the said bill continued, 
for answer thereto, or to so much thereof as this defendant is advised 

6—174 
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it is material or necessary for him to make answer to, answering, 
says that he admits the filing of the said original bill and the serv- 
ice of process upon this defendant, as in said supplemental bill 
alleged, but he denies that he was in default in not answering said 
original bill, inasmuch as the time limited therefor by the court has 
not yet expired; that he has no knowledge whether or not the other 
defendants were served or have answered. 
95 This defendant, further answering, states that prior to the 
commencement of this suit, in pursuance of negotiations 
theretofore had by this defendant and said defendant Wilson with 
certain parties in Cincinnati, the said license under the Mege patent 
for the State of Illinois, excepting the counties of Madison and 
St. Clair, had been sold by this defendant, said Wilson, and said 
Towle, trustee, to the Cincinnati parties aforesaid for the sum of 
$70,000.00 cash; that said sale had been negotiated, the terms 
thereof agreed upon, the papers prepared, and nothing remained 
to consummate the same but the transfer of the papers and the pay- 
ment of said $75,000.00, and that the above facts were well known 
to said Lees and Hendricks at the time of commencing this suit. 

Defendant further says that upon the commencement of this suit 
and the service of the writ of injunction issued herein the further 
and final consummation of said sale was staid, but that subsequently 
the said complainants waived the order of the writ of injunction 
aforesaid, and permitted said sale to be perfected, upon the condi- 
tion that said Towle, trustee, should retain from the proceeds of said 

sale the sum of twenty-five thousand dollars, which said 
96 sum, by stipulation duly executed between the complainants 

and this defendant, was to be placed on deposit with the Com- 
mercial National Bank of Chicago, subject to such order as this hon- 
orable court may make in reference thereto; and it was further 
agreed that the injunction heretofore ordered in this suit might be 
dissolved, except so far as said money is concerned, and that the in- 
junction so modified should stand as an order against paying said 
money over to either of the parties to said suit, except upon the 
further order of the court. 

But this defendant denies that the said sum of twenty-five thou- 
sand dollars was retained by said ‘Towle, trustee, for the purpose of 
representing and satisfying said complainants’ interest in any sense; 
and this defendant affirms that, although he has always and still 
does maintain and charge that the complainants have not now, nor 
have at any time subsequent to the 18th day of January, 1879, had 
any right or interest whatever in said license under the Mege patent, 
yet this defendant agreed to the signing of the stipulation aforesaid, 
and consented that said sum of twenty-five thousand dollars should 
be so placed on deposit, subject to the order of this court, solely be- 
cause he was thus enabled by complainants consenting to the afore- 

said modification of said injunction to suecessfully perfect 
97 and consummate the then pending sale of the license afore- 
said for the State of Illinois, as above stated, which sale might 
otherwise have been defeated. 
All the other allegations in said supplemental bill of complaint 


» 
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contained material or necessary for this defendant to make answer 
unto, and not hereinbefore sufficiently answered, admitted, or denied, 
this defendant denies and puts the complainants to their proof. 

All which matters and things this defendant stands ready to aver, 
maintain, and prove as this honorable court may direct, and 
humbly prays to be hence dismissed, with his reasonable costs and 
charges, ete. 

ANDERSON FOWLER, 
By HUNTER & PAGE, 
His Solicitors. 

HUNTER & PAGE, Def’ts’ Sol’rs. 


Affidavit. 


STATE OF ILLINOIS, | 
Cook County, } 


- 8. 


Robert D. kowler, being first duly sworn, on oath Suys that he 
is a member of the firm of Fowler Bros., doing business at Chi- 
cago as packers and general provision merchants; that he has been 
engaged in said business at Chicago for more than five years last 

past and elsewhere for a much longer period; that in the 
YS course of his business he has become familiar with the 
patented process for treatment of animal fats known as the 
Mege patent, and knows how the same has been regarded in the 
provision markets ef this country as a valuable or valueless process. 


Deponent states that during the year 1878 and the early part of 


IST9 the said invention and licenses granted under it were very 
greatly depreciated in value; the process of manufacturing under 
the said patent could be carried on only at a loss; the prices for the 
products of such manufacture ruled very low, and the demand 
therefor was small and uncertain; several establishments engaged 
In manufacture under said patent had been obliged to close, and, as 
a consequence thereof, and also on account of the general stagnation 


of business and depression of values, particularly that of butter, the ¢ 


value of said patent and licenses sunk to such a degree that in Janu- 
ary, 1S79,1f they had any market value at all, it was a very dubi- 
ous and uncertain one. 


ROBERT DAVID FOWLER. 


Subseribed and sworn to by the said Robert David Fowler before 
me this 3lst day of January, 1880. 
| NOTARIAL SEAL. | HERVEY W. BOOTH, 
ate Notary Public. 


vy) And thereupon, on the 9th day of February, A. D. 1580, 


there was filed in said cause a certain stipulation and certain 
affidavits, and the following order was made and entered of record, 
Which said stipulation, affidavits 
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Stipulation. 
In the Cireuit Court of Cook County, Illinois. In Chancery. 
General 


ANDERSON FowLeER, JAMES WILSON, GEORGE HlAn- ( Number 55488. 
pina, B. P. Hurcuinson, FRANK Ciirron. J 


US, 


Epwarp Lees [AND] Robert J. Wenpricks 


STATE OF ILLINOIS, ) 
’ . | £ 88. 
Cook County, ) 


[t is hereby stipulated by and between the said Anderson Fowler’ 
one of the defendants in said suit, and the said complainants, by 
their respective solicitors herein—Charles A. Gregory, for the com- 
plainants, and Messrs. Ilunter and Page, for said Fowler—that a sale 
of the United States Dairy Company’s license for the State of Ihnois 
(except St. Clair and Madison counties therein) underthe Mege patent, 
reissue number 8424, may be made by the trustee, Henry 5. Towle, 

and all proper papers for the transfer thereof to the purchaser 
100. +=may be meade and said Lees and Hendricks hereby give their 

consent to the same: Provided, however, and it is hereby 
stipulated as the condition thereof, That twenty-five thousand dollars 
($25,000.00) of the proceeds of said sale in money shall be deposited 
by said Towle, trustee, in the Commercial National Bank of Chicago, 
to be by said bank held subject to the order of said court in said 
suit, unless otherwise controlled by the mutual agreements of the 
parties to this stipulation. And the injunction heretofore ordered 
in this suit may be dissolved without prejudice or damages to either 
party herein, except so far as the said money is concerned ; and it 
is also stipulated that said money shall be placed on interest with 
said bank for the benefit of the party who may be ultimately enti- 
tled thereto, and their modified injunction shall stand as an order 
of injunction against paying said money over to either of the parties 
to this suit except upon the further order of said court; and this 
stipulation is for the mutual benefit of all parties herein, in order 
not to interfere with a sale of said license. 

And the rights of said Fowler to move for a dissolution of said 
Injunction and the further disposition of said money by said court 
is hereby not waived. 

Dated Chicago, December 4, 1879. 

' CHARLES A. GREGORY, 
10] Solicitor for ¢ omplainants. 
HUNTER anp PAGE, 


Solicitors for said Anderson Fowler. 
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Affidavit of Lees and ITendricks. 


In the Circuit Court of Cook County, of the January Term, A. D. 
ISSO. In Chancery. 


Kpwarp Lees AND Roperr J. ILenpRIcKs 
i's. 


ANDERSON FowLer & FRANK CLIvVTON et al. 


SrTarE or ILLINOIS, ) 
( vol: County, ) 


> SS 2 


Robert J. Hendricks, being duly sworn, says he is one of the com- 
plainants in said suit; that he has read the affidavit therein made 
by Frank Clifton, sworn to on the Slst day of January instant, and 
knows the contents thereof, and has also read the atlidavit of Rob- 
ert D. Fowler, also therein made of same date, and knows the 
contents thereof; that afliant was present at the interview between 
suid Lees and said Fowler, referred to by said Clifton in his 
affidavit aforesaid; that this affiant came to the office where 
said persons were engaged in conversation about the said com- 
plainants’ interest in the proceeds of the sale of said license for 
the State of Missouri and the counties of St. Clair and Madison, 

in Illinois, described in said bill, of complaint; that said 
102. -—- Lees was insisting on Lees and Ilendricks’ interest in and to 

one-third part of the said license property aforesaid, and that 
on the arrival of this affiant said Fowler said to affiant that he 
wanted to talk with some one who was not excited, and then said 
lowler and affiant went into a discussion of said Lees and Hen- 
dricks’ claims to said license property and their proportion of the pro- 
ceeds of said sale, and said Fowler made figures at the desk with this 
affiant (this:interview being in the office of said Lees and Hendricks 
on the 17th day of November last post), and figured out what he had 
invested in the St. Louis factory, and thereupon affiant figured out 
on paper to Fowler what the Lees and Hendricks proportion of the 
money was, after allowing to Fowler all the loss on the St. Louis fae- 
tory, which was chargeable to complainants; but said Fowler then 
and there said he could not settle on the basis of complainants’ fig- 
ures; but said Fowler did not deny that he owed to said affiant and 
said Lees a part of the said proceeds. The matter in dispute was 
then and there only as to what was the cost and what was the loss 
on the St. Louis investment in said factory and business there, as re- 

ferred to in said bill of complaint, and there and then affiant 
103 distinetly and expressly claimed for said Lees and Hendricks 

the allowance on the Missouri and Illinois interest in said 
patent licenses of their proportion less what they owed to said Fowler, 
afliant insisting then and there the same as in said bill of complaint 
is alleged as to complainants’ proportion. 

Aftiant further says, that on the same 17th day of November, as 
last aforesaid, said Lees and Hendricks paid over to said Fowler the 
forty thousand dollars referred to in said bill of complaint, and 
after the aforesaid conversation ; but the same was done at the very 
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earnest request and solicitation of said James Wilson and said Fowler 
in order to avoid an open and public dispute between the parties 
pending the sale of the Illinois interest referred to in said bill of 
complaint, and only on the express understanding that the divi- 
sion of the money should be left out to arbitration,as averred in 
said bill of complaint, and with the reservation of complainants’ 
rights in said money; and thereupon, a few hours after said inter- 
view held at the office of Mr. Towle mentioned in said bill of com- 
plaint, the following agreement to arbitrate was drawn up and 
signed, a true copy of which is attached to this affidavit, marked 
Exhibit “A,” and then and there, at the same moment, as a 
part of the same transaction, was drawn up and handed 
104. to this affiant and said Lees (who were both then and there 
present) a paper, atrue copy of which is heretoannexed, marked 
Exhibit “B,” and the same was then and there signed by this afli- 
ant and said Lees,and was then and there delivered to said Towle’s 
clerk, in the presence of said Fowler and said Wilson, on the agree- 
ment of said Towle’s clerk to furnish to said complainants copies of 
the same, which he has since done; and the said last-mentioned 
written instrument and the arbitration agreement aforesaid were 
drawn up at the procurement of said Fowler and said Wilson in 
order to obtain the immediate payment to said Fowler of said forty 
thousand dollars; and the execution of the same was made by said 
Fowler and said Lees and Hendricks with the reservation of the 
rights of said Lees and Hendricks, in and to said patent interests 
and said money, the proceeds of a part thereof; and the said two 
papers were read aloud then and there and were known to all the 
said persons then and there present. 
And the said Edward Lees, being duly sworn, says he has read this 
foregoing affidavit, and that it is true of his own knowledge. 
R. J. HENDRICKS. 
EDWARD LEES. 


105 Subseribed and sworn to before me this 2nd day of Feb- 
ruary, A. D. 1880. 
[ NOTARIAL SEAL. | ELI B. FELSENTHAL, 


Notary Public. 
Exuipit “A.” 


This memorandum of agreement, made and entered into between 
Anderson Fowler, of New York, of the one part, and Edward Lees 
and Robert J. Hendricks, of Chicago, composing the firm of Lees and 
Hendricks, of the other part, witnesseth : 

That the said parties agree, as between the party of the first part 
and the party of the second part, in consideration of the mutual 
covenants hereafter referred to, that as to all matters relating to the 
reissued patent of Ilyppolite Mege, No. 8424, and the interests of the 
said parties therein and to any rights or license thereunder, they 
will submit the same to arbitration and adjustment of such party or 
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parties as they may mutually agree to select, in case they cannot 
agree to settle the said matters among themselves. 
Dated November 17th, 1879. 


(Signed) ANDERSON FOWLER. 
« ROBERT J. TLENDRICKS. 
. EDWARD LEES. 
106 Exuipir “ B.” 


We, the undersigned, Edward Lees and Robert J. Hendricks, of 
Chicago, Illinois, composing the firm of Lees & Hendricks, part 
owners with Anderson Fowler, of New York, of the license and lib- 
erty of practising the invention of Hyppolite Mege, as secured by 
reissued letters patent of the United States No. 5424, within and for 
the State of Illinois, as secured by conveyance in trust from the U. 
S. Dairy Company to Henry 8. Towle, trustee, do hereby authorize 
and request the said Henry 8. Towle, trustee, to dispose of all our 
right and interest in and to the said patent number 8424, in ae- 
cordance with the wishes and directions of the said Anderson Fow- 
ler, and to deliver and pass over to him any and all proceeds 
thereof which may come into his hands, our rights in the matter 
having been this day agreed between us and the said Fowler to be 
submitted to arbitration. 

Dated Chicago, November 17th, 1879. 

(Signed) EDWARD LEES. 
ROBERT J. HENDRICKS. 


107 Affidavit of kdward Lees. 
In the Circuit Court of Cook County, in Chancery, at the — Term, 
1s—. 


EpWARD LEkgs ef al. vs. ANDERSON Fow Ler ef al. 


STATE OF ILLINOIS, |... 
Cook County, J - 

Edward Lees, being duly sworn, says that he is one of the com- 
plainants in the above-entitled cause; that he is well acquainted 
with said Anderson Fowler and is engaged in business with him ; 
that said Fowler resides in the city and State of New, York; that 
he has no separate and individual property in this State, as this affi- 
ant is informed and believes; that the business of said Fowler is of 
a speculative and hazardous nature ; that during the last forty (49) 
days he has lost a large amount of money—many thousands of dol- 
lars—and, as aftiant is informed & believes, in some.transaction in 
produce lately made said Fowler has lost some fifty thousand dol- 
lars or more. 

Affiant has heard read the original bill and the amend- 

108 ments thereto herein filed, and the supplemental bill therein 
filed, and knows of his own knowledge that the facets stated 
therein are true exoept so far as the same are stated to be on informa- 
tion and belief, and as to such he believes them to be true, and 
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that said Fowler now gives out and states that he 1s soon to retire 
from business and leave the United States to reside in Europe. 


KDWARD LEES. 


Subseribed and sworn to before me this 25rd day of January, 
1880. 
[ NOTARTAL SEAL. | 


ELI B. FELSENTHAL, 
Notary Public. 


109 Affidavit of Charles IT. Tugman. 


In the Cireuit Court of Cook County. January T., 1880. 


Epwarp Lees anp Ropertr Henpricks 
vs. 


ANDERSON FowLer et al. 


STATE OF ILLINOIS, 1 
(ook County, j - 

Charles H. Tugman, being duly sworn, says he lives in Chicago ; 
is engaged asa provision dealer; has been engaged in business here 
andin New York ever since 1854; that he knows Anderson Fowler, 
the above-named defendant; that he, affiant, is familiar with the 
dealers in provisions on the Board of Trade in Chicago ; that it is 
currently reported on the Board of Trade in Chicago that said 
Fowler or Fowler Bros., of which firm said Anderson Fowler is a 
partner, has or have lost a large amount of money this present winter 
in their speculations in provisions; that aftiant has been informed, 
and believes in the reports to that effect, that said Fowler Bros. have 
lost one hundred and fifty thousand dollars in their recent specula- 

tions; also said firm are heavy speculators in New York city, 
110 where said Anderson Fowler resides, and that said Fowler 
Bros. have recently been speculating in Liverpool, England, 
and have lost money in such speculations. 
CHARLES HY. TUGMAN. 

Subseribed and sworn to before me this 31st day of January, 1880. 

[ NOTARIAL SEAL. | ELI B. FELSENTHAL, 
Notary Public. 


Affidavit of Anderson Fowler. 


In the Circuit Court of Cook County, of the January Term, 1SS0. 
; w } P ’ 
In Chancery. 


Epwarp Lees AND Ropert J. Henpricks 
rs, 
ANDERSON FOWLER ef al. 

STATE OF ILLINOIs, | : 

Cook County, j° 

Anderson Fowler, being duly sworn, deposes and says that he is 
one of the defendants in this cause; that he has read the joint affi- 
davit of Robert J. Hendricks and Edward Lees and knows the con- 
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tents thereof, and in reference thereto says as follows: That he does 
not understand how both Lees and Hendricks can each swear posi- 
tively to all that took place at said interview of the 17th of Novem- 

ber, 1879, because daring the first half of said interview said 
111 Hendricks was not present, but only said Lees, Frank Clifton, 

and deponent; and afterwards, when said Lees became so ex- 
cited that it was impossible to talk with him, deponent sent for 
Hendricks, and during the rest of the interview conversed with 
Hendricks at one side, while Lees, during much of the time, was in 
a different portion of the room, and separated by a partition from 
deponent and Hendricks, and had nothing further to do with the 
interview, as deponent refused to talk to him in his excited state of 
mind. 

Deponent states that at the beginning of said interview this de- 
ponent was demanding of said Lees the payment of thesaid $40,000.00 
‘belonging to this de ponent and then in Lees’ hands; that Lees re- 
fused to pay the same over,and this deponent insisted the money 
was his and demanded the reason he refused, and thereupon said 
Lees replied to the effect that complainants had gone in together 
with this deponent and had put in their money in the concern and 
that they ought to go out together. Deponent thereupon asked what 
Lees and Hendricks demanded, and Lees replied that they wanted 
the $33,333.85 they had put in, and this was the only claim made 

by said Lees at said interview. 
112 Deponent refused to listen to any suchclaim and demanded 
his $40,000.00. Lees replied that it was safe. Deponent asked 
where it was, but Lees refused to tell. 

Deponent again insisted upon the payment of said money to him, 
but Lees had become so excited and passionate that 1t was Impos- 
sible to hold any converse with him, and this deponent broke off 
the interview with him and sent for Hendricks; said Hendricks 
thereupon came in and deponent inquired of him what claim Lees 
and Hendricks had on said $40,000.00, and Hendricks replied, he 
thought they ought to be made good in their investment; that this 
deponent was getting out whole, while Lees and Hendricks were not. 

Deponent denied that he was getting out whole, and thereupon 
he stood at a desk with Hendricks and began to figure up the 
amount he had invested and the losses on the St. Louis factory and 
elsewhere, and this figuring was done, not for the purpose of reach- 
ing a basis of settlement of Lees and Hendricks’ claim, but in order 
to show the falsehood of said Lees and Hendricks’ statement and to 
prove what the losses of deponent in the matter really were. De- 

ponent then offered half of his interest in said license to said 
118. ~=Leés and Hendricks if they would pay him one-half of what 
he had invested in them, but the offer was rejected. 

Deponent says that throughout the interview, both with Lees and 
with Hendricks, he continually demanded the $40,000.00 as his, and 
insisted that the same should be paid over to him, and neither the 
said Lees nor Hendricks made any other claim against deponent 
than that they ought to get back the mone y they hi ad invested, and 
that deponent had promised to make it good fur them. Deponent 
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finally, before closing the interview, said to Lees and Hendricks that 
they had no claim whatever against him, this deponent ; yet if they 
supposed they had any claim this deponent would agree to submit 
the same to arbitration of disinterested gentlemen, either lawyers or 
merchants, as they might choose, and said Hendricks agreed to give 
an answer the same forenoon. 

Affiant further says, in reference to Exhibit “ B” tosaid affidavit, 
that he admits that the clerk of Mr. Towle was requested by said 
Lees and Hendricks to draw up a power and authority to sell said 
patent, and that the proceeds be paid to said Anderson Fowler, and 
that this affiant assented to receive such authority, and then and 
there believed all matters of difference between said Lees and Hen- 

dricks and this affiant settled by said submission to arbitra- 
114 tion; that this affiant had no counsel present, but that, In 

order that no mistake might be made, this affiant then and 
there took said clerk aside and asked him whether this affiant was 
bound by said writing in any respect, seeing that he was not a party 
to the same. 

That said clerk said to this afant then and there that he, this 
afliant, was not bound by the terms or expressions in said agree- 
ment, as he was not a party to the same. 

This affiant then believing that he was not bound by any terms 
or expressions in said paper, and being willing that said Lees and 


Hendricks should give such instructions as they saw fit to, Mr. Towle 


maid no further attention to the same, and did not eonsider that he 
} , 


Was a party to said paper known as “ Exhibit B,” and that affiant 
then and there stated to said clerk that said Lees and Hendricks 
had no interest whatever in said patent, and that said paper was not 
necessary at all for affiant. 

Affiant further says that he has read the affidavit of Charles H. 
Tugman and knows the contents thereof, and that he believes the 
same to be untrue from beginning to end, so far as his reference to 
this afliant or Fowler Bros. is concerned. 

Affiant further says that he believes it to be untrue that it 
115. is currently reported on the Board of Trade in Chicago that 


this affiant or Fowler Bros. has or have lost a large sum of 


money this present winter in their speculations in provisions ; that, 
on the contrary, Fowler Brothers have been in the provision busi- 
ness since 1858, and that during each and every year during said 
time said firm made large profits, including the year 1879; that 
said Fowler Brothers are large packers and dealers in provisions in 
the United States and England, and that they own, clear of incum- 
brance, a large paeking house in the town of Lake, Cook county, II- 
linois, on which they employ, on an average, about one thousand 
men; that they also own another large packing house at Atchison, 
Kansas, clear of incumbrance, in which they employ, on an average, 
about 500 men. 

Affiant further says that his interest in the real and personal prop- 
erty of said Fowler Brothers within the jurisdiction of this court is 
several times greater than the demands of the said Lees and IHen- 
dricks in said bill contained. 
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Furthermore affiant further states that the firm of Fowler Brothers 
owned property free of incumbrance here and elsewhere to the ex- 
tent of several millions of dollars. Atliant further says that he has 

read the affidavit of Edward Lees in reference to the finan- 
116 ~—s cial standing of this affiant, and says that said Lees is mis- 

taken in reference to his statement concerning losses by affi- 
ant; that he has not in his business incurred any considerable loss, 
but that even if he has lost fifty thousand dollars, as stated in said 
affidavit, the same would be a small proportion of his property, and 
would neither impair his eredit nor in the least embarrass him 
financially. Aftiant further says that he has no intention of with- 
drawing at present from the firmn of Fowler Brothers, and that all 
statements in reference thereto in said Lees’ affidavit —, but thataffiant 
has had an intention for several years of withdrawing from active 
business, but that circumstances have prevented him hitherto, and 
may do so for some time in the future, but that if he should retire 
from said firm and aetive business he should still reside in the 
United States, of which he is a citizen. 


ANDERSON FOWLER. 


Subscribed and sworn to before me this 9th day of February, 1880. 
| NOTARIAL SEAL. | DAVID W. MEDBURY, 
Notary Public. 


117 Affidavit of Frank Clifton. 


In the Cireuit Court of Cook County, of the January Term, A. D. 
ISSO. In Chancery. 


KpWARD Lees AND Robert J. Henpricks 
us, 


ANDERSON FOWLER ef al. 


Srare or ILLiNors, |. 
Cook County, J - 

rank Clifton, being first duly sworn, deposes and says that he 13 
one of the defendants to above CAUSEC, but that he has no interest 
therein except as the holder of certain papers in escrow, as set forth 
in his answer now on file; that he has read the aflidavit of Robert 
J. Hendricks made in this cause, and sworn to February 2nd, 1880, 
and knows the contents thereof. 

Affiant says that he, this affiant, was present throughout the in- 
terview referred toin said affidavit and witnessed all that took place 
and all that was said thereat; that during the first part of said in- 
terview only the complainant Lees was present, together with said 
Fowler and this affiant, but at the latter part said Hendricks was 
also present; that at the commencement of said interview said 
Fowler asked for a check for forty thousand dollars. Lees said he 

could not give it. ‘Towle then asked him on what grounds 
118 he retained said money; that the same was his, said Fowler’s, 
money. Lees then said: “I have put my good money in with 
you, and | ought to get it out; for heaven’s sake, Mr. Fowler, we 
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went in together and we ought to go out together.” “ Well, what 
do you want?” said Mr. Fowler. Lees then said: “I have put in 
$33,333.33, and I want to get it out,’ and further stated that the 
forty thousand dollars was safe. Mr. Fowler then asked where the 
money was, but Lees did not inform him where the same was. Mr. 
Fowler insisted that the forty thousand dollars was his and that he 
wanted it, and he demanded that said Lees should pay it over to 
him, but said Lees, who was continually growing more and more ex- 
cited during the progress of the interview, had at last worked him- 
self up into a passion, and Mr. Fowler refused further to converse 
with said Lees and sent for said Hendricks. 

Affiant says that after said Hendricks arrived and took part in 
said conversation some figuring was done in reference to the busi- 
ness done at St. Louis under said patent, but said Fowler did not in 
said conversation admit that said Lees and Hendricks, either direetly 
or indirectly, had any interest in said patent, or the proceeds thereof, 
but said Fowler did said figuring and conducted said conversation, 

apparently with a view of learning just what said Lees and 


119 Hendricks claimed, and with a view of convincing them of 


their errors and settling the matter amicably if possible. 

Affiant says tL at when said Hendricks arrived at said place of inter- 
view he said that he thought he ought to be made good in his invest- 
ment; that Mr. Towle was getting out whole and Lees and Hen- 
dricks were not. That thereupon said Fowler and Hendricks figured 
up the losses of the St. Louis factory and the amount said Fowler had 
invested in said licenses, which figuring took place to satisfy Hen- 
dricks as to the amount said Fowler had sunk therein and to show 
that he was not getting out whole, and not for the purpose of figur- 
ing out any supposed interest said Lees and Hendricks had in said 
licenses. 

Said Fowler then made an offer that if Lees and Hendricks 
would pay him half of his investment he would let them in on a 
half interest with himself in said patent in the United States; but 
said Lees and Hendricks declined the offer. 

Affiant further says that throughout the whole of said interview 
said Fowler claimed and demanded the said forty thousand dollars ; 
that the same was his, and insisted upon the payment thereof, and 
that neither said Lees nor Hendricks at that time made any claim 

of a third interest in and to said licenses, but that the only 
120 ~=claim made by them was to the effect that they ought to be 

made whole for the money they had sunk, and that Fowler 
promised to see them made whole. 

Affiant further says that the said affidavit of Hendricks, in so far 
as it states that either Lees or Hendricks asserted any other claims 
in the premises than the above-mentioned, or that said Fowler in 
any way, shape, or manner recognized or admitted that said Lees 
and Hendricks had any right or claim to said $40,000.00 or to any 
interest in said licenses, is erroneous and untrue. 

Further this affiant says that before closing said interview Fowler 
said to Lees & Hendricks that they had no claim whatever, but that 
if they wished he would submit the matter to arbitration to disin- 
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terested lawyers or merchants as arbitrators, and said Lees & Hen- 
dricks agreed to give an answer same morning. 
Aftfiant is not familiar with what occurred same day, but is in- 
formed that the matter was fixed up by agreeing to arbitrate. 
Affiant further says that he has for ten years last past been the 
general business manager of the firm of Fowler Brothers, in Chicago, 
of which said firm Anderson Fowler isa member, and affiant is also 
a member of the Board of Trade of ¢ ‘hicago, and is one of the officers 
thereof, and he is now and has been for years in almost constant 
attendance upon the daily session of said Board of Trade. 
121 Affiant says that he has read the affidavit of Charles H. 
Tugman made in this cause, and as to the statement therein 
that it is currently reported on said Board of Trade that said Fowler 
Brothers have lost a large sum of money by speculation in provis- 
ions during the present winter, this affiant says that he has heard 
no such current reports as to the truth of such supposed rumor. 
Affiant says that the firm of Fowler Brothers have, during every 
vear that he has been connected with it, made large profits, and the 
year just past has been no exception ; that it is extensively engaged 
in the packing and provision trade; that it was free and clear of all 
incumbrance, an extensive packing establishment, and the land 
whereon it is located, in the town of Lake, in the county aforesaid ; 
that said firm also owned, free and clear of incumbrance, a large 
establishment and grounds near Atchison, Kansas; that they keep 
in their employ in the first-mentioned establishment an average of 
1,000 men, and in the latter an average of 500 men. And afhant 
says that the capital embarked in their business and owned by said 
l‘owler Brothers is so large that, even if it were true that they had 
sustained a loss of $150,000.00, the same would searcely be felt by 
them. Affiant further says that the said firm of Fowler Brothers 
owns real and personal property, free and unincumbered, sit- 
122 uate within the limits of Cook county, to such an amount 
that the value of said Anderson sowler’s interest therein is 
largely in excess of the amount of the complainants’ claim in this 
suit. 
FRANK CLIFTON, 
Subseribed and sworn to by the said Frank Clifton before — this 
7th of February, 1880. 
| NOTARIAL SEAL. | R. M. HUFFMAN, 
Notary Public. 


Bill, Amended Bill, and Supplemental Bill. 
Order 33488. 


Epwarp Lees etal. ) 
vs. - AKG. 
Anprerson Fow ter et al. ) 
This day come said parties by their respective solicitors, and 
thereupon come on to be heard the motion of the defendants to dis- 
solve the injunction heretofore granted in said cause. 
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The court, after hearing counsel for the respective parties, and 
being now fully advised in the premises, doth overrule said motion 
without prejudice to renew the same. 


And thereupon, on the 10th day of February, 1880, there was 
filed in said cause a certain affidavit of non-residence tn the words 
and figures following, to wit: 


125s In the Circuit Court of Cook County, of the January Term, 
A. D. 1880. In Chancery. 


EpWARD Lees AND Ropert J. HeNprRiIcKs 
is. 


ANDERSON FOWLER and Gronck HARDING ef al. 


STATE OF ILLINOIS, |. 
Cook County, ss 

Edward Lees, being duly sworn, states that he is one of the com- 
plainants; that George Harding, one of the defendants in the above- 
named suit, 1s a non-resident of the State of Illinois, and resides in 
the city of Philadelphia, in the State of Pennsylvania; that he is 
a well-known patent lawyer ; that his post-othece address Is said 
Philadelphia; that his law office is on the corner of Walnut and 
Ninth streets, in said city; that he is not in Chicago, and that he 
remained here when he visited Chicago in December last only a 
very few days, so.that said writ of summons heretofore issued in this 
cause for him could not be served on him. Afliant states that said 
Harding has already had personal notice of said suit by letter and 
by notice in the newspapers and by information of the same. 


EDWARD LEES. 


Subseribed and sworn to before me this 4th day of February, 
A. D. 1880. 
[ SEAL. | ELI B. FELSENTHAL, 
Notary Public. 
124 And therereupon, on the 16th day of February, 1880, there 
was filed in said cause a certain chancery notice and certifi- 
eate of mailing, in the words and figures following, to wit: 
Chancery Notice. 
Circuit Court of Cook County, January Term, A. D. 1880. In 
Chancery. 
KpwARD Lees AND Ropert J. HENDRICKS 
Us, 
ANDERSON FowLer, JAMES Witson, Grorce Harpine, Henry S. 
Towrr, B. P. Hourcuinsox, and FRANK CLIFTON. 
C. A. Gregory, attorney, 154 Dearborn St. 
STATE OF ILLINOTs, | 
County of Cook, J 
Affidavit of the non-residence of George Harding, one of the de- 
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fendants above named, having been filed in the office of the clerk 
of said circuit court of Cook county, notice is hereby given to the 
said George Harding that the complainants heretofore filed their 
bill of complaint in said court, on the chancery side thereof, and 
that summons thereupon issued out of said court against said de- 
fendants, returnable at the court-house in the city of Chicago, in 
said county, on the third Monday of December (1879), as is by law 
required, which cause is now pending and undetermined in said 
court. 
JACOB GROSS, Clerk. 

125 CHARLES A. GREGORY, 


Complainants’ Solicitor. 


Ci rtificale 

STATE OF ILLINOIS, |. 
Cool: County, r SS 

I, Jacob Gross, clerk of the circuit court of Cook county, in the 
State aforesaid, hereby certify that on the 16th day of February, A. 
D. 1880, being within ten days after the first publication of the 
within notice, | sent by mail il COpy of said notice to the defendants 
named therein, as follows: One to George Harding at 901 Walnut 
street, cor. Walnut and 9th sts., Philadelphia, Pennsylvania, in pur- 
suance of section 12 of an act of the General Assembly of the State 
of Illinois, in force July 1, 1872, entitled “An act to regulate the 
practice In courts of chancery.” 

Witness my hand and the seal of said court, this 16th day of Feb- 
ruary, A. D. 1880. 

[SEAL. | JACOB GROSS, Clerk. 


126 And thereupon, on the 2Ist day of February, A. D. 1880, 
there was filed in said cause certain notices in the words and 
and figures following, to wit: 
In the Cireuit Court of Cook County, Illinois. In Chaneery. 
EDWARD — dal. Vaan No. 93488 
Axperson Fowrer et al. ) t. No. S46, 
len’y, SSO. 
To Hunter & Page, sol’rs; Messrs. Offield & Towle, sol’rs: 
GENTLEMEN: Please take notice that on Monday, February 25rd, 
on the coming in of the court in the morning, before Judge Tuley, 
I shall nrove for leave to file an amended bill of complaint and to 
withdraw the original bill, contract attached to the original bill, and 
substitute new amended bill for the original bill; also for leave to 
file further supplemental—all without prejudice to the Injunction 
herein; also for rule on defendants to plead or answer to such new 
amended bill and supplemental bill at such day as the court shall 
order. 
Yours truly, CHARLES A. GREGORY, 
( omplts’ Sol’rs. 
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CHicaGo, Feb. 20, S80. 

Service by copy acknowlcdged this 20th day of February, 1850. 
HUNTER & PAGE, 

Sol’rs for Def'ts. 

FOWLER & CLIFTON. 


127 = In the Cireuit Court of Cook County, Hlinois. In Chancery. 


pw ae chal. ) Gon No. 33488. 
’. " "5% 4 ‘> ; 
Anperson Fow en et al. | L. No. 3446. 
Fep’y, 1SSO. 
To Hunter and Page, sol’rs; Messrs Offield & Towle, sol’rs: 
GENTLEMEN: Please take notice that on Monday, February 25rd, 
on the coming in of the court in the morning before Judge Tuley, 
I shall move for leave to file an amended bill of complaint, and to 
withdraw the original contract attached to the original bill, and to 
substitute new amended bill for the original bill; also, for leave to 
file further supplemental—all without prejudice to the injunction 
herein; also for rule on defendants to plead or answer to such new 
amended bill and supplemental bill at such day as the court shall 
order. 
Yours truly, CHARLES A. GREGORY, 
Compl'ts’ Sol’rs. 
Chicago, Feb. 20, ’S0. 
Copy of above notice received this 20th day of February, 1550. 
C. K. OF FIELD, 
Sol’r for Il. S. Towle & James Wilson. 


And thereupon, on the Sth day of April, 1880, there was filed in 
said cause certain petitions in the words and figures following, 
to wit: 

128 In the Circuit Court of Cook County. In Chancery. 

Epwarp Lees anp Roperr J. HTENpRicks ) Bil] 
vs. in r. ase 
ANDERSON FOWLER ef al. j Gen. No. 33488. 

To the honorable M. F. Tuley, one of the judges of the circuit court 
of Cook county, in the State of [linois, in chancery sitting: 
The petition of the above-named complainants respectfully repre- 

sents unto your honor that the defendant, Anderson Fowler, and the 

defendant, frank Clifton, have put in their answers to amended bill 
of complaint and to the supplemental bill, and the others are in 
default, and no replication has been filed. Not, since filing the 
amended bill and the coming in of the answers, the petitioners are 
advised by counsel and believe that it is essential to their rights in 
this cause that the bill should be further amended, as shown by the 
further amended bill herewith represented, and that the said further 
amended bill is true, and that petitioners could not make the 


we "hg 


2s 


a ® 


a ® 


EDWARD LEES ET AL. VS. ANDERSON FOWLER, oi 


averments therein set out as amended when they filed their original 
bill, or when the first amendment was allowed. 
Your petitioners therefore pray that they may be at liberty to 
file the newly amended bill as herewith presented, and 
129 without prejudice to the injunction heretofore granted in this 
Cause, 
ROBERT J. IENDRICKS. 
KDWARD LEES. 
CHARLES A. GREGORY, 


Solicitor for Complainants. 


STATE OF ILLINOTIs, | 
, " 4 SS “1 
Cook ( ounty, } 


Kdward Lees, being duly sworn, says he is one of the complainants 
in the above cause; that hesigned the above petition and knows the 
contents thereof; that the same ts true. 

ROBERT J. HENDRICKS. 
EDWARD LEES. 


Subscribed and sworn to before me this Sth day of April, 1880. 
[SEAL. | DAVID W. MEDBURY, 
Notary Public. 


In the Cireuit Court of Cook County. In Chancery. 


EpwArb Lees AND Ronert J. Henpricks 
Us. 

Anperson Fowrer, James Wuirtsox, Grorce > Gen. No. 35488. 
Harding, Henry S. Towle, Frank Clitton, b. P. | 
Hutchinson. 


1380 - To the Honorable M. F. Tuley, one of the judges of the cir- 
cuit court of Cook county,in the State of Illinois, in chan- 
cery sitting: 

The petition of Edward Lees and Robert J. Hendricks, complain- 
ants above named, respectfully represents that on the 5rd day of 
December, 1879, your petitioners filed their bill in this honorable 
court against the above-named defendants for the purpose in said 
bill set forth, to which reference is hereby had and _ to the files of 
said cause, gen. number 35488, still pending. 

And your petitione:s further represent that the said defendants 
above named have all been served with process either personally or 
by publication under the statute, and have all appeared, except said 
Harding, who, though served by publication notice, as required by 
law, have not appeared, and the answer of said Fowler has been 
filed and also that of said Clifton, &e., but no replication has yet 
been filed; that the bill of complaint has once been amended, but 
that since all the said proceedings matters have arisen regarding the 
Lees and Hendricks Packing and Provision Company which your 
orators regard as important in this suit, and which they have set 

ut in their amended supplemental bill, and which, as therein set 
ut, are true, and from which it is necessary to bring before this 
s—174 
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court additional parties, to wit: “ The said Lees and Hen- 
1381 dricks Packing and Provision Company” and Robert D. 

Fowler, John Fowler, George Fowler, William Fowler, Ruben 
M. Huffman, Jolin A. Hunter, as defendants. 

Your petitioners therefore pray that leave may be granted to them 
to file a supplemental bill, amendatory and additional, against origi- 
nal defendants and the persons and corporation last above named, 
for the purpose of making said additional parties defendants to this 
suit, with proper and apt words to charge them as such, and with 
such prayer for relief as may be proper, and for such order, «ce. 

ROBERT J. HENDRICKS. 
EDWARD LEEKS. 


CHARLES A. GREGORY, 


Solicitor for (Complainants 


STATE OF ILLINOIS, } 
(ook (ounty, } 


- 38: 
Edward Lees, being duly sworn, says he lias read the foregoing 

petition by him sloned and knows the contents thereof, and that it 

is true, and that this petition is not filed for vexation or for delay, 

but that full justice may be done in said suit. 

ROBERT J. HENDRICKS. 

EDWARD LEES. 


Subseribed and sworn to before me this Sth day of April, 1880. 


| NOTARIAL SEAL. ] DAVID W. MEDBURY, 
Notary Public. 
132 And thereupon, on the 9th day of April, A. D. LSSO, there 


was filed in said cause a certain notice, and a certain order 
was made and entered of record, all of which is 1 the words and 
figures following, to wit: 


Bill. 
In the Cireuit Court of Cook County. 


KkpWARD Lees AND Ronert J. Henpricks 
Us, 


ANDERSON FowLer ef al. 


STATE OF ILLINOIS, | 
Cook County, Jj 


> $$ ° 


To Hunter and Page, Offield and Towle, solicitors for defendants : 
You are hereby notified that on Friday, the 9th day of April, A- 
I). 1580, at 10 a. m., or as soon thereafter as counsel ean be heard, 
[ shall, before his honor Judge Tuley, in the room usually oceu- 
pied by him as a court-room, in said county, move for leave to file 
an amended bill of complaint and amended supplemental bill, with- 
out prejudice to injunction in the above cause, and to make new 
partics, at which time and place you can appear if you see fit. 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. AD 


Copy of amended bill herewith presented, and supplement 
amended bill and petition on file to-day. 
Dated April Sth, 1880. 
CHARLES A. GREGORY, 


Solicitor for Complainauts. 


13858 =o STATE OF ILLINOIS, ) 
’ , g SS . 
( ook ( ounty, ) 


John W. Richardson, being first duly sworn, deposes and says 
that he served the above notice on Offield & Towle by leaving a copy 
of the same with Messrs. Offield and Towle, in the hands of a clerk 
in their office. 

Dated April Sth, 1SS0. 

JOUN W. RICILARDSO*.. 


Subscribed and sworn to before me this Sth day of April, A. D. 


LSSO. 
[N. P. SEAL. ] ELI b. FELSENTHAL, 
Notary Public. 
Service of a copy of the within notice is accepted this Sth day of 


April, 1880. 
HUNTER & PAGE, 


Atlorney- for howls p 


Bill and Supple hide nlal Bill. 
Order 3348S. 


KpWARD LEEs ef al. 
. is, - ot Ht), 
Axperson Fow er ef al. J 


Qn motion of solicitor for the complainants, it is ordered that 
leave be, and it hereby LS, granted the complainants to file an 
amended original bill and amended supplemental bill herein without 

prejudice to the injunction heretofore issued in this cause. 
fod And, on motion of solicitors for the said defendant Fowler, it 

is further ordered that the defendants have thirty days from 
date in which to plead, answer, or demur to the said amended orig- 
inal bill and amended supplemental bill herein. And it is further 
ordered that the depositions already taken in this cause be, and the 
same hereby are, considered as taken on the amended bill and 
amended supplemental bill. 

And thereupon on the same day, to wit, the {th day of April, A. 
D. 1880, there was filed in said cause a certain amended bill, athdavit 
of non-residence, publication, notice, and publisher's certificate, all of 
which és in the words and figures following, to wit: 
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In the Circuit Court of Cook County. To the December Terra, A. 
D. 1879. 


EpwARD Less & Robert J. HENDRICKS ) 
re. -Gen. No. 33488. 

ANDERSON FOWLER ef al. j 
STATE OF ILLINOIS, | 
County of Cook, ) 


4 Ss Ss h 


To the judges of the circuit court of Cook county, in the State of 
Illinois, in chancery sitting: 


135 Your orators, Edward Lees and Robert J. Hendricks, of 

the city of Chicago, in the county of Cook and State aforesaid, 
respectfully represent unto your honors that on or about the 29th 
day of December, 1876, and for a long time before, they were and 
ever since have been partners in trade, under the firm name of either 
Lees, Hendricks & Co. or Lees & Hendricks; that they bring this 
amended bill of complaint against Anderson Fowler and James 
Wilson, of New York city; George Harding, of Philadelphia, in the 
State of Pennsvlvania, and Henry 8. Towle and Frank Clifton and 
B. P. Hutchinson, all of Chicago aforesaid. 

And thereupon your orators complain and say that on or about 
the 29th day of December, 1876, they entered into an agreement in 
writing with said Wilson and Fowler in the words and figures fol- 
lowing, which was duly executed and delivered by and between the 
parties thereto, to wit, meaning the agreement and the two copies 
of contracts thereto attached, which is first attached to this bill of 
complaint, and which are marked Exhibit “A,” all of which, it is 
prayed, may be taken to be a part of this bill of complaint, the same 
as though fully set out in this place. And your orators state that 

the rights and property of your orators herein in this bill re- 
136 ferred to are the one-third part of the rights in the license or 

licenses under the Mege patent, being the license under the 
United States Dairy Company referred to in said contract above set 
out in Exhibit “A,” in and for the States of Missouri and Illinois, 
and which rights in one-third part of said licenses your orators own 
as equal partners. 

Your orators say they were induced to invest their money in said 
licenses for Missouri and Illinois by the invitation and solicitation 
of the said Fowler, and to that end he, before the time of their said 
purchase, represented the same to them to be of very great value, 
and the business of manufacturing thereunder to be very greatly 
profitable, and that the said licenses and rights were offered to him 
for sale at the rate of $66,666.66, for two-thirds interest in said licenses 
and rights by the said James Wilson, and that he, said Fowler, was 
so anxious to secure the same that if your orators did not decide to 
tuke a one-third interest thereof, at the price of $33,333.53, he him- 
self would buy the two-thirds interest at the price aforesaid, but that 
if your orators would take said one-third interest in said licenses and 
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rights at the price aforesaid he, the said Fowler, would pur- 
137 chase the same of said Wilson for them at the same price he 
was to pay for an equal interest for himself. 

Your orators, persuaded by the flattering representations made to 
them by said Fowler in the premises, authorized him to purchase 
for them one-third interest in said licenses and rights at the same 
price he was to pay for a one-third interest, your orators in so doing 
relying upon the representations of said Fowler that he himself was 
to pay the same price that they were to pay therefor. 

Your orators say that at the time of said negotiations, to wit, the 
fall of 1876, and until after the said purchase was consummated, 
they were wholly unaequeinted with the said Wilson, and had no 
other knowledge of the value of said patent and licenses except such 
as they obtained through the said Fowler or lis agents or one James 
Turner. 

Your orators further say that the said negotiations resulted in 
their entering into the written agreement last aforesaid, and that 
thereafter they actually paid in money to said Fowler, who repre- 
sented to them that he settled with said Wilson on their behalf, 
thirty-three thousand three hundred and thirty three dollars and 

thirty-three cents for their interest in said license and rights, 
138s asset out therein; but your orators now state, on infermation 

and belief, that said Fowler never did pay all of said purchase- 
money over to said Wilson, which, by the agreement, apparently was 
to go to said Wilson, but settled and arranged with said Wilson in 
that behalf at a profit to said Fowler in fraud of your orators; and 
your orators say that said Fowler, in making such purchase from 
either said Wilson or said dairy company, acted as the agent of your 
orators, and that he in fact paid therefor much less than he pretended 
to your orators for your orators’ interest therein, and your orators 
claim an account from said Fowler of said trust and a decree in your 
orators’ favor for such profit as said Fowler made in that behalf; and 
your orators state that said Fowler and Wilson and your orators, at 
il subsequent time, received a license or licenses under the United 
States Dairy Company, for the States of Missouri and Illinois, under 
said Mege patent referred to in said contract. 

And your orators state that when said Fowler first opened the ne- 
gotiations with your orators concerning said patent said Fowler led 
your orators, by his representations to them, to suppose, and they 

did suppose, that he did not own any interest therein, nor do 
189 your orators now charge that he had any interest in said 

patent at such time, but the negotiations were opened by 
said Fowler with your orators on the basis of said Fowler and your 
orators becoming interested jointly therein, for their mutual ae- 
count, on equal terms of purchase, and said lowler, prior to said 
December 29th, represented Lo your orators that he would look into 
the matter of said patent interest, and by buying at first hands buy 
is cheaply us possible, and that thereafter a joint stock company 
should be formed to manufacture under said licenses, and capital 
for such manufacturing be raised by said company; and your 
orators state they relicd on said Fowler’s representations in that 
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regard, aud that they would not have bought from said Fowler an 
interest in said license or licenses or contracts if they had known 
that he intended to sell to them any interest to be bought by him 
and then sold to them, and would not have bought at all, but that 
they were led to believe by said Fowler that a joint stock company 
should be created to work under said licenses and supply capital 
therefor: snd your orators say they did not know the fact that said 
Fowler had bought any interest in said patent or said contracts 

when they signed the agreement of December 29th, 1876, on 
140 = any other basis than as herein stated to have been repre- 

sented to your orators by said Fowler, and never did know 
that said Fowler had deceived them in tha! regard till after the time 
of filing the original bill in this cause. 

Now your orators say that said Fowler, after opening such nego- 
tiations, did privately make an agreement with the said United 
States Dairy Company or said James Wilson, or both, for an interest 
in said patent fer the State of Missouri at a certain price, which 
your orators on information and behef now state to have been much 
less than your orators were led by said Fowler to believe the price 
to be, and less than your orators paid therefor, and did also make 
an agreement with said Wilson for an interest In said patent and 
said contracts for the State of Illinois at a price which your orators 
now state, on information and _ belief, to have been much less than 
your orators were led by said Fowler to believe the price to be, and 
less than your orators paid therefor, and that such purchase price 
was fraudulently concealed from your orators by said Fowler from 
that time to this time; but your orators, relying on said Fowler in 
all this matter, in contemplation of their said purchase, and confid- 

ing in his acting in good faith and honestly towards your 
14] orators, signed the agreement of said December 29th, 1876, 

which said fowler and said Wilson caused to be prepared for 
the purpose, and by their legal counsel and at their expense, and 
not by any counsel of your orators. 

Said United States Dairy Company is a joint stock corporation 
under the laws of New York, having its principal office in New 
York city and State, and said Wilson was then and ever since has 
been, as your orators are informed and _ believe, a large stockholder 
and director and manager therein, and your orators never had any 
acquaintance with said company. 

Your orators say that, although the agreement of December 29, 
1876, above referred to, recites that Fowler Brothers were, at and 
before the date thereof, interested in the patent for the State of Mis- 
sourl, your orators did not know what they ; aid therefor, and sup- 
posed they paid at the rate your orators were to pay therefor, and 
supposed the said interest was secured in order to carry out the un- 
derstanding aforesaid between your orators and said Anderson Fow- 
ler at the price above stated as the price your orators were to pay, 
and said lowler represented to your orators that he would cause the 

said Interest to be assigned to him and your orators and said 
142 Wilson, which iatter was afterwards done. 
Your orators say no such company as contemplated in said 
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agreement of December 29, 1876, was ever formed, though your 
orators were ever ready and willing to form the same, and often re- 
quested said Fowler so to do. : 

Your orators state that the licenses of the said “The United St 
Dairy Company” issued to your orators and their associates and 
the agreement accompanying said licenses were partly printed and 
partly written, and that the printed part is the same as the Exlnbit 
B hereto attached, and which it is prayed may be taken to bea part 
of this bill of complaint. 

Your orators here state that the said Wilson, then and at the time 
of making said contract, and for a long time before and after that 
time, resided in New York city and State; that he was then, and was 
for a long time afterwards, and still is, interested with said Fowler 
in said patent in said two States, and in other territory beside, and 
has at various times been interested in the same stock companies in 
which said Fowler has been. 

Your orators further show that thereafter, about the month of 

January, 1877, the said joint owners of said severel licenses 
145 entered upon the business of manutacturing oleomargarine 

and stearine and the treatment of animal fats under the said 
Mege patent at St. Louis, in the State of Missouri, the commence- 
ment of which business has been already made by the said Fowler, 
or by the said Fowler and said Wilson, and was set in motion by 
them before either of your orators became interested in said patent, 
and during all the time the same were carried on were so carried on 
under the advice, direction, and management of the said Fowler, 
and that about the last part of January, 1877, your orator, said Hen- 
dricks, went from Chicago to St. Louis to personally aid in the con- 
ducting of said business at St. Louis, as in and by the aforesaid 
agreement it was provided that one of your orators should do, and 
devoted his time and abilities to the conducting of said business at 
great inconvenience and CAXpchise, without any ¢c im pensation there- 
for, and at the loss and detriment of his business in Chicago in 
which he was then engaged with the said Lees, which business at St. 
Louis was there continued for two or three months; end thereafter, 
about the month of October, 1577, said joint owners also entered 

Upon suid business at said Chicago, and the business at both 
144 places was carried on by said Lees and Hendricks and 

said Wilson and said Fowler as partners therein, and the 
same Was continued at said Chicago about the space of two months, 
and at the said | Hicago factory both your orators gave their time 
and attention to said business without compensation from any or 
either of thesaid joint owners, and faithfully and diligently at both 
places conducted the business for the common advantage of said 
joint owners, and all the time under the advice and direction and 
general superintendence of the said Fowler, on whom your orators 
relied for friendly advice and assistance and for advancement of 
capital to be used in said manufacturing business. 

Your orators say that before entering on the business at Chicago 
they refused to enter upon the factory business in Chicago upon any 
understanding that they your orators, were to be lable in any way 
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for any money in any way, and they refused to ineur any lability 
therein, and so, in fact, are not liable for any loss therein at said 
Chicago. 
And the said Fowler advaneed for said joint undertakings at the 
said two factories more than lis proportion of the capital re- 
145 = quired, whereby your orators became indebted to said Fowler 
for said St. Louis factory account in a considerable sum of 
money, to wit, about six or seven thousand dollars, more or less. 
The exact amount cannot be stated until the value of the machinery 
and fixtures and material on hand at each of said factories shall be 
fully accounted for by said Fowler and Wilson, to whom the same 
were turned over by your orators, and who have never yet accounted 
to your orators therefor, nor for any part thereof. 

Your orators represent that the said Fowler did before and at the 
time of making said agreement and afterwards represent to your 
orators that he was a man of large means, and could and would as- 
sist your orators in said business and otherwise if your orators would 
co-operate with him in said business and otherwise, and at the same 
time it was known to said Fowler that your orators were possessed 
of meagre capital and unable to embark in business extensively with- 
out such assistance. 

Your orators state that from various causes, and without their fault, 
the business thus carried on as aforesaid was not in facet profitable, 
but entailed a loss upon said joint owners of a few thousand dollars, 
the exact amount not known to your orators, and that said Fowler 
has always sought to charge an excessive and unjust proportion of 

said loss to your orators. 
146 Your orators furtherstate thatthe connection of said Turner, 

mentioned in said contract, with said license property in- 
volved the joint owners in some negotiations with him which finally 
resulted, after great trouble and CXpehse LO your orators, in that Ccr- 
tain agreement in writing dated October Ist, 1877, hereinafter set 
out, but that your orators were assured at the time of their purchase 
into said licenses, as aforesaid, in the strongest terms by the said 
Fowler that the interest of your orators in the notes of said Turner, 
referred to in said first-mentione | contract, would be very profitable 
to your orators, but it turned out, in fact, that the said Turner’s in- 
terest in said licenses oceasioned loss of money, detriment, and great 
trouble to your orators. 

Your orators show that on or about the 1st day of October, 1877, 
said Fowler,said Wilson,and your orators, together with said Turner, 
entered into a certain contract in writing of that date, a correct copy 
of which is set out in Exhibit C, hereto attached, and which is made 
a part of this bill, which is referred to in order to present a full ac- 
count of the transactions between the parties to this bill of com- 
plaint, and not that any relief is prayed upon any of the matters 
contained in said last-mentioned contract. 

Your orators show that afterwards, to wit, on or about the 

147 = Ist day of October, 1878, your orators made and entered into 
a certain agreement in writing with the said Wilson, next 
hereinafter set forth, which said agreement was placed in the hands 
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of said B. P. Hutchinson in escrow and still remains undelivered 
and unperformed, and which said agreement is as follows, to wit : 


New York, October 1st, 1878. 
B. P. Hutchinson, Esq., Chicago, Ills. 

Dear Str: The undersigned have executed the accompanying 
instrument of assignment in duplicate, dated October 1, 1878, and 
now deposit it with you in escrow, there to remain until— 

(1.) Mr. Wilson, or his representatives or assigns, shall have paid 
the three drafts this day accepted by him and drawn upon him 
by Lees & Hendricks, each dated this day and each for the sum of 
$3,533.00, one payable in 60 days, another in 90 days, and the other 
in four months after date, the payment to be shown by the produc- 
tion of the paid drafts or other satisfactory evidence of the fact. 

(2.) Mr. Wilson shall produce and deposit with you a receipt in 
full from Anderson Fowler for his claim against Messrs. Lees & 
Hendricks growing out of the business connected with the said as- 
signment and which now amounts to $7,000, or less, or, in lieu of 

the receipt, cash to that amount, this is to be done within 
14S -—s six six months from date. When Mr. Wilson shall have 

complied with these two conditions you shall deliver to him 
one of the duplicate instruments thus deposited with you and the 
other to Messrs. Lees & Hendricks. 

But should any default be made in any of the payments or in 
the deposit above provided, said assignment shall thereby become 
null and void and be of no further effect, and any payments which 
may have been theretofore made by Mr. Wilson shall be forfeited to 
the said Lees & Hendricks as their liquidated damages in that be- 
half. 

Yours, &e., —. LEES & HENDRICKS. 
JAMES WILSON, 


“Agreement made October 1, 1875, between the firm of Lees & Hen- 
dricks, of the city of Chicago, a copartnership composed of Ed- 
ward Lees and Robert J. Hendricks, and James Wilson, of the 
city of New York. 

“An agreement was heretofore entered into by the parties hereto, 
which was dated December 29, 1876, and a further agreement was 
entered into by them, together with Anderson Fowler and James 
Turner, dated October 1, 1877, each of which agreements is referred 
to and is made a part of this agreement. 

“These presents now witness that Messrs. Lees & Hendricks 

149 ~=and the several members of that firm do hereby, for value re- 

ceived, grant, bargain, sell, assign, transfer, and set over to 

Mr. Wilson, his executors, administrators, and assigns, forever, all 

right, title, and interest of said firm of Lees & Hendricks and of 

that firm of, in, and to any of and all the licenses heretofore issued 
by the United States Dairy Company (of the State of New York) to 
use its patent in the States of Missouri and Illinois, and in and to 
the property referred to in the said agreements above mentioned, and 
each of them, and into the corporation or corporations agreed to be 
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formed by the said agreements, so that they hereby assign and trans- 
fer to and vest in Mr. Wilson and his executors, administrators, and 
assigns all and every right and interest of every name and nature 
which at any time heretofore said Lees & Hendricks, or either mem- 
ber of that firm, had. 

“(1.) Under any and every license issued by said United States 
Dairy Company for the use of its patents in Missouri or Illinois. 

“(2.) To the factory and real and personal property and rights 
agreed to be conveyed by Mr. Turner to the prospective Illinois 
(eo Company, under the agreement of October a IS7i, or other- 
wise. 

“(35.) To any share or interest in that or any other company, or 
any other property, or equity or claim, demand, or right under said 

agreements, or either of them. 
150 “And Messrs. Lees & Hendricks hereby covenant and agree 
to duly execute, acknowledge, and deliver to Mr. Wilson, or 
his representatives or assigns, any and all such further assignments 
and instruments as either he or they (paving the expenses thereof ) 
may request, fully and perfectly to convey and assure to him and 
them the property, rights, and interests above referred to. 

“In consideration of the assignment and transfer hereby made 
Mr. Wilson takes Messrs. Lees & Hendricks’ place, and agrees to Pere 
form their duties and covenants under said agreement, in so far as 
they are therein lable to any other person or persons; and he hereby 


agrees to save them harmless from all loss or damage by reasol of 


any covenant or agreement therein upon their part. 


- In witness whereof the parties hereto set their hands and seals | 


October Ist, 1878. 
“LEES & HENDRICKS. © [sear] 
“EDWARD LEES. [SEAL | 
“JAMES WILSON,” [SEAL] 


And your orators further show that said agreement has never 


been carried out between your orators and said Wilson, because of 


the neglect of said Wilson to comply with the terms thereof ou his 


part; and the same was considered after the expiration of 


151 =the six months mentioned in said contract last referred to as 
abandoned by the said Wilson and your orators, and long 
before the bringing of this suit. 

Your orators are informed and believe, and so charge, that the said 
Fow!er contrived and endeavored to prevent the said Wilson from 
fulfilling said last-mentioned agreement, for purposes and objects of 
his own, while at the same time the said Fowler was pretending to 
be acting in the interests of your orators, in his negotiations with said 
Wilson, touching the matters of their common interests in said 
licenses; but your orators now charge that the said Fowler was act- 
ing in an underhanded and deceitful manner towards your orators 
in the premises, and was then contriving, during the period while 
the said acceptances mentioned in said last-mentioned agreement 
were maturing, and before the last thereof had matured, to procure 
to himself an advantage against your orators by reason of the non- 
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ful/filment on the part of said Wilson of his said agreement, in the 

hope to discourage and weary your orators to part with their rights 

in said licenses for an adequate consideration, while so being part 

owners with‘him, and while relying upon him for his advice and as- 
sistance In the premises, and while the aforesaid partnership 

152. accounts between your orators and said Fowler and the said 
Wilson were still unsettled. 

And your orators further state that at sundry times, and during 
the month of September, 1878, and upon the LSth day of January, 
1S79, and while your orators were indebted to the said Fowler as 
aforesaid, and while the said Fowler knew, as he did in fact know, 
that your orators were unable then to pay to said Fowler moneys 
they then owed him, said Fowler sought to obtain an assignment in 
trust to himself of your orators’ said interests, and as security for 
what vour orators owed to him, and did in fact obtain, by an agree- 
ment which was consummated on or about the 18th day of January, 
IST9, an assignment expressed in several papers (all of which papers 
were made and drawn up by said Fowler, or at his procurement) 
from your orators tosaid Fowler of all their interest in said licenses 
without the payment of any money therefor by the said Fowler, or 
any other consideration than such as ts hereinafter stated, and that 
such assignment was made by means of the several writings next 
hereinafter set out, and wholly at the particular instance, request, 
and solicitation of said Fowler, and not of your orators, as he now 

pretends was done, and wholly for the accommodation of said 
153 Fowler, and as security to the said lowler for the moneys 

owing from your orators to the said Fowler as aforesaid, and 
Which assignment said Fowler now fraudulently pretends was an 
absolute sale to him. 

Your orators further show that your orators were during all the 
time aforesaid in the habit of advising and consulting with said 
Fowler and acting under lis advice, and were in various ways ac- 
tually engaged in business with him, and that the usual business of 
your orators was that of packers of meat and provision dealers, and 
that the business of said lowler was, as a member of the firm of 
fowler Brothers, packing meat and dealing in provisions, the latter 
mainly carried on in said Chicago, but having a branch house in 
New York and in Liverpool, England, and at East Atchison, Mis- 
sour, 

During the vear 1877, and while your orators were indebted to 
said Fowler as aforesaid, your orators met with money losses so 
largely as to seriously embarass them, and after paying all their 
debts, except that to the sald lowler before mentioned, they were 
left without capital with which to conduct business and without 
property, except their rights in said valuable patent, and of these 
fucts they fully informed the said Fowler in the month of Septem- 

ber, 1877. 
Lod Your orators show that during the latter part of 1877 and 
during all of 1878, up to October Ist, 1875, at sundry times, 
your orators were, by reason of their losses in other matters and by 
reason of the efforts of said Fowler to discourage them, willing to 
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dispose of their interest in said licenses for just what the same cost 
them, and even to suffer a loss on the same for the sake of ready 
money, but not otherwise; and the said Wilson repeatedly, during 
such time as last aforesaid, offered them the same amount for their 
interest which it had cost them, but failed to carry out his said offer, 
repeatedly resuming his offers and repeatedly putting off his per- 
formance of them, and in the negotiations with said Wilson the said 
Fowler acted as the agent and apparent friend of your orators, and 
frequently advised with your orators, and was always the go-between 
as between your orators and said Wilson, and acted as the confiden- 
tial friend and agent of your orators, and seemed to your orators to 
have the interest of your orators at heart, and to desire to promote 
the interest of your orators rather than the interest of the said Wil- 
son, from whom he kept your orators separate by disparaging said 
Wilson to your orators, and after the making of the contract of Oc- 
tober Ist, 1878, above referred to; and your orators did trust 
155 ~—and confide in said Fowler in the premises and in all his rep- 
resentations in this connection. 

On the 18th of January, 1879, the said Fowler represented to your 
orators that he had claims against Wilson, and that he was going 
to bring a suit against Wilson, but that said Fowler could bring 
him to terms if he had an assignment from your orators of your 
orators’ interests in said contract of Oct. 1, 1878; and the said 
Fowler seeming to desire the interests of your orators to be protected, 
did request your said orators of his own motion, and not at the 
suggestion of your orators, as said Fowler now falsely pretends, to 
entrust him, the said Fowler, with an assignment in trust of your 
orators’ interest in said licenses as security to said Fowler for pay- 
ment of what your orators owed him, and by making assurances to 
your orators that he did not wish your orators to lose any money on 


said licenses, and that he did not wish to make any money out of 


your crators on said licenses, did induce your orators at a time when 
he, the said Fowler, was on a visit here in Chicago on the 18th day 
of January, 1879, to accede to his said request. 
The said Fowler then and there represented to your orators that 
there were certain negotiations and transactions then pending be- 
tween him and said Wilson, and that he was about to sue 
156s said Wilson, and that he could better handle the said Wilson 
for his own and your orators’ interests if he had an assign- 
ment from your orators of the said contract between your orators 
and the said Wilson, and that it would accommodate him to have 
the same; and thereupon the said Fowler promised and agreed to 
and with your orators that if your orators would let him have the 
accommodation of said transfer he would give and pay to your ora- 
tors all he should thereafter realize out of your orators’ interest in 
said licenses for said States of Missouri and Illinois, and acquit them 
of those certain claims he then had on your orators for about six or 
seven thousand dollars, more or less, arising out of the business as 
aforesaid, meaning the business of manufacturing under the same 
patent process above referred [to]; and said Fowler then and there 
promised to your orators as a part of the consideration of said assign- 


“a? 


“_ 


~~“? 


-“_ 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. Oo 


ment in trust that he would also lend and advance to your orators 
for their use ten thousand dollars in money with which to go into 
business thereafter. And thereupon your orators agreed with the 
said Fowler in the premises, and the agreement was that for the 
transfer to the said Fowler he would hold for them their interest in 

said licenses in said two States, and would pay them what he 
157 ~~ should thereafter realize out of any sale or sales of their inter- 

est therein, not that he was to give them back their money so 
invested at all events, but that if he realized money thereon he was to 
pay to them their proportion thereof, less what they owed him, and 
would lend them $10,000 for their use; and so, having confidence 
and trust in said Fowler, your orators signed the several papers 
which the said Fowler then and there presented to your orators to 
be signed, each of which was drawn up by the said Fowler, or by 
his procurement and not by your orators nor by your orators’ pro- 
curement, nor did your orators ask or take or seek any legal advice 
in the premises, but trusted wholly to said Fowler. Thereupon the 
following agreement was presented by the said Fowler to your ora- 
tors to sign, which your orators did then and their sign: 


“Agreement made January 18th, 1879, between the firm of Lees & 
Hendricks, of the city of Chicago, a copartnership composed of Ed- 
ward Lees and Robert J. Hendricks, and Anderson Fowler, of the 
city of New York. 

Whereas an agreement was heretofore entered into by Lees, Hen- 
dricks W (‘o., James Wilson, and Anderson lowler, which was dated 

December 29, 1S76,and a further agreement was entered into 

LoS by sald parties, together with James ‘Turner, dated October 

Ist, 1877, and another agreement was entered into by the 
sad parties and the said Turner, dated December 27, 1877, each of 
which agreements is referred to and is made a part of this agree- 
ment, as is also agreement made October ist, 1S78, between Lees and 

Hendricks and James Wilson: 

“These presents now witness that said Lees and Ilendricks and 
the several members of that firm do hereby, for value received, 
grant, bargin, sell, assign, transfer, and set over to Anderson Fowler, 
his executors, administrators, and assigns, forever, all right, title, 
and interest of said firm of tees & Hendricks, and of each member 
of that firm, of, in and to any of and all the licenses heretofore 
issued by the United States Dairy Company (of the State of New 
York) to use its patents in the States of Missouri and Illinois, and 
in and to the property referred to in the said agreements above men- 
tioned, and each of them and in and to the corporation, or corpo- 
rations agreed to be formed by the said agreements, so that they 
hereby assign and transfer to and vest in said Fowler, and his ex- 
ecutors, administrators, and assigns, all and every right and interest 

of every name and nature which at any time heretofore said 

159 ~=Lees & Hendricks, or either member of that firm, had (1) un- 

der any and every license issued by said United States Dairy 

Company for the use of its patrons in Missouri or Illinois; (2), to 


the factory and real and personal property and rights agreed to be 
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conveyed by Mr. Turner to the prospective Illinois Oieo Company, 
under the agreement of October Ist, 1877, or otherwise ; (3), to any 
share or Interest in that or any other company or any other prop- 
erty or equity or claim, demand, or right under said agreements, or 
either of them. 

“And Messrs. Lees & Hendricks hereby covenant and agree to 
duly execute, acknowledge, and deliver to said Anderson Fowler, or 
lis representatives or assigns,any and all such further assignments 
and instruments as he or they (paying the expense thereof) may re- 
quest, fully and perfectly to convey and assure to him and them 
the property, rights, and interests above referred to. 

“Tn consideration of the assignment and transfer hereby made 
Mr. A. Fowler takes Messrs. Lees & Hendricks’ place, and agrees to 
perform their duties and covenants under said agreements in so far 
as they are therein liable to any other person or persons, and he 
hereby agrees to save them harmless from all loss or damage by 

reason of any covenant or agreement therein upon their part, 


160 “In witness whereof we have hereunto set our hands and 
seals, January 18th, 1879. 
(Signed) “LEES & HENDRICKS. [seat] 
“R. JI. HENDRICKS. [SEAL. | 
“EDWARD LEES. [SEAL. | 


“ANDERSON FOWLER.” [seat] 


And your orators further state that the said last-mentioned in- 
strument was made to said Fowler in trust only and upon uo other 
or different or additional consideration than the same as set out 
above, as agreed on between your orators and said Fowler, and was 
not made to convey to said Fowler the interest therein mentioned 
for his own use anc behoof, and to hold the same in trust for your 
orators, as herein before stated. And Ol} the Sanne day as last afore- 
said, at Chicago aforesaid, said Fowler presented to your orators for 
their signature, and which your orators then and there signed, a 
paper which is as follows, to wit: 

“ For value received, the undersigned do hereby assign, convey, 
and set over to Anderson Towler all right, title, and interest and 
claim whatsoever to any stuck in the company in the within agree- 
ment, or to the property in the Mege license under the United States 
Dairy Company, and authorize and request the trustee within named 
to recognize the interest of said Fowler hereby conveyed as fully 

as he would have recognized our interest therein if this 
161 agreement had not been made. 
“In witness whereof we have hereunto set our hands and 
seals this 18th day of January, A. D. 1879. 
“(Signed) EDWARD LEES. a 
“ROBERT J. TENDRICKS.” — [sean. 


And on the same day as last aforesaid said Fowler caused to be 
written another paper, and the said Fowler signed the same, which 
is in words as follows: 

“For value received I hereby release Messrs. Lees & Hendricks, 
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and each of them, from all claims or demands by reason of any 
transaction growing out of or under a contract between said Lees & 
Hendricks, James Turner, Anderson Fowler, and James Wilson, 
dated October Ist, 1877, or from any claims arising under any man- 
ufacture of oleomargarine heretofore incurred by said Lees & Hen- 
dricks to said Anderson Fowler. 

“(Signed) ANDERSON FOWLER.” 


Said Lees and Hendricks then signed the first of said last two 
papers; said lest two papers were then handed by said. Fowler, in 
the presence of your orators, to his confidential clerk, then in his 
office, Frank Clifton, one of the defendants herein, with the remark 

and instructions by said Fowler, and assented to by your 
162 orators then and there, that he, the said Clifton, was to hold 

them, and not deliver them to either party, until that cer- 
tain contract, then in the hands of said B. P. Ilutchinson in trust 
for said Wilson and your orators, should be delivered up, meaning 
the same agreement before referred to as held by said Hutchinson ; 
and your orators say that said two papers have not, and neither of 
them has, ever been delivered either to said Fowler or your orators 
with your orators’ knowledge or consent. 

Your orators state that on the same day as last aforesaid said 
George Harding, who is an able and adroit lawyer, residing in Phil- 
adelphia, was here in Chicago and wrote, or caused to be written, 
on the back of that certain agreement with said Turner above re- 
ferred to and dated October Ist, 1877, the words and figures herein- 
after set out, as follows: 

7 lor value received the undersigned do hereby assign, Convey, 
and set over to Anderson Fowler all right, title, and interest and 
claim whatsoever to any stock in the company named in the within 
agreement or to the property in the Mege license under the United 
States Dairy Company, and authorize and request the trustee within 
named to recognize the Interest of said Fowler hereby conveyed 

as fully fas he would have recognized our interest therein 
163 if this assignment had not been made. 
“In witness whereof we have hereto set our hands and 
seals this 18th day of January, A. D. 1879. 
“EDWARD LIES. SEAL. 
“ROBERT J. TENDRICKS.” a 


And also said Fowler and Harding then and there requested your 
orators to sign, and your orators did sign, the following, which was 
drawn up ‘by said Harding, to wit: 

“Whereas by agreement made October 1, 1877, between Ed- 
ward Lees and Robert J. Hendricks, composing the firm of Lees & 
Hendricks; Anderson Fowler, of New York city, and James Wilson, 
of the same place, parties of the first part, and James Turner, of 
Chicago, parties of the second part, the said James Turner became 
obligated to perform certain things therein set forth and the parties 
of the first part became obligated to perform certain things therein 
mentioned ; and whereas the said Turner was entitled thereunder 
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to certain stock in a company to be formed; and whereas George 
Harding, of Philadelphia, has, by assigument, become possessed of 
the certain interests of said Turner to said stock and also his 
claim for damages for non-fulfillment of said contract; and whereas 

said Turner conveyed by deed a certain real estate to Henry 
164 ‘8. Towle in trust for a company to be formed under said agree- 

ment; and whereas it is claimed by said Harding, as as- 
signee of said Turner, that certain damages have been inflicted upon 
said Turner by breach of said contract by parties of the first part 
therein mentioned ; and whereas it is claimed by the parties of the 
first part to said agreement that said Turner has failed to comply 
with his contracts and undertakings thereunder : 

Now it is hereby agreed by and between the parties hereto that 
all right of action or claim on behalf of the parties of the first part 
against said Turner are hereby assigned and transferred to said 
Harding, and he is authorized to sue for and recover the same, or 
to compound and settle them; and said Harding is empowered to 
direct said Henry S. Towle, trustee, as aforesaid, to institute suit, or 
to settle the said claim and release said Turner, or to convey to any 
one whom said Harding may rquest or designate any title, claim, 
demand, or interest in said real estate mentioned in said former 
agreement. 

“And said Harding agrees on his part to hold harmless from all 
damages, claim, demand, or suit against cither of the parties hereto 

by said ‘Turner under said former contract, and to defend all 
165 — suits brought by said Turner, and to release all claim of the 
said Harding under his assignment from said Turner. 

“And your orators therefore, at the request of said Fowler and 
said Harding, signed the same, as appears by the aforesaid copy, 
which last-mentioned assignment was in fact made as the former 
was, and was upon no other or different or additional consideration 
than the same as set out above, as agreed on between your orators 
and said Fowler, and was a part of the said transaction. 

“In witness whereof the parties hereto have signed their names 
and affixed their seals this 18th day of January, A. D. 1879. 


“ (Signed) EDWARD LEES. SEAL. 
“ROBERT J. HENDRICKS. [sran. 
“ANDERSON FOWLER. SEAL. 
“JAMES WILSON. SEAL. 
“GEORGE HARDING.” [ SEAL. 


Your orators state that, at the same time as last aforesaid, certain 
claims were theretofore and then subsisting in behalfof your orators 
and said Wilson and said Fowler against James Turner; and, to in- 
duce your orators to suppose that said Fowler would be in a better 

position with reference to said Wilson and to said ‘Turner 
166 than he then was, he, said Fowler fraudulently induced 
then and there, your orators to believe 1t was necessary 
to make the transfer of date of January 18, 1879, above mentioned, 
and said Harding also fraudulently induced your orators to suppose 
the same was necessary to protect your orators against claims of said 
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Turner; and your orators, confiding in said Fowler’s and said Hard- 
ing’s representations, then and there made in that behalf, signed the 
paper last above mentioned without any other considerations than 
before mentioned in this bill. And at the same time that said Harding 
and Fowler were pretending they were going to sue said Wilson and 
Turner on such claims as then subsisted against them, respectively, 
an agreement had been made privately and unknown to your ora- 
tors at that time by said Harding (and known to and aided by said 
fowler, as your orators are informed and believe) with said Turner 
by which said Turner was released from all such claims and _ to be 
indemnified against the same by said Harding; and said Harding, 
your orators say, had therefore agreed to assume the position of said 
Turner in respect to the contract theretofore made with said 
167 ‘Turner by your orators and said Turner and said Wilson 
and dated October Ist, 1877. 

Your orators state that said Fowler is a shrewd and able busi- 
ness man anda wealthy man, and that said Harding is an able, 
skillful, and adroit lawyer, and that your orators are honest and 
confiding persons, who have been imposed upon by said Fowler and 
said Harding in making such papers as they represented as neces- 
sary in their transactions; and, being distressed and depressed and 
and harassed by their losses in money, and kept in a state of hoping 
and working by the promise of said Fowler, they have innocently 
put themselves into such a position as to enable said Fowler and 
sald Harding to wrong and injure them, as in this bill is stated, and 
in none of their transactions with said Fowler or with said Hard- 
ing did your orators have any legal advice or other advice than that 
of said Fowler. 

That said Harding and said Fowler, by cunningly devised rea- 
sons and persuasions, intending to prevent and actually preventing 
suspicions of wrong in your orators’ minds, induced your orators to 
further assist said Harding and Fowler in their schemes by your 

orators signing the agreement last above mentioned, and 
168  which,some timeafterward,said Wilson alsosigned, which was 

drawn up by said Harding and the same was fraudulently 
devised to entrap your orators, the said Harding representing to 
your orators, at and before the signing thereof, that there might be an 
expensive lawsuit against your orators for alleged default of your ora- 
tors on the contract with said Turner above referred to as dated October 
Ist, 1877, and that a certain mortgage on the Turner real estate re- 
ferred to [in] the said last-mentioned contract had been foreclosed 
and a valuable real estate thereby was lost by fault of said Turner, 
so that a claim for damages had arisen, and that he could save your 
orators from great expenses and damages, ete., if your orators would 
sign this agreement; and the same appearing to your orators to be 
still in the interest of your orators and for their benefit, they signed 
the said agreement, part of the same transaction as above set out, 
and upon no other or different or additional consideration than as 
above set out. Your orators say the truth was that the loss occa- 
sioned by reason of the mortgage foreclosure on that real estate con- 
veyed by said Turner to said Towle in trust was occasioned by the 
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default of said Harding himself in not paying the said mort- 
169 gage on said real estate as he in his agreement with said Tur- 

ner had agreed to do, as your orators are informed and be- 
lieve; and this last-mentioned agreement, of January 18th, 1879, 
was invented by said Harding and said Fowler for advantage of 
themselves and not for any advantage to your orators. 

Your orators show unto your honors that in the agreement with 
the United States Dairy Company accompanying the said licenses 
it was agreed that none of the rights in said licenses should be as- 
signed in part or in whole without the written consent of said United 
States Dairy Company first had and obtained, and that said licenses 
were in no way assignable, in part or in whole, so long as any part 
of the license fees due thereunder remained unpaid; and that said 
agreement and conditions in this regard were binding on said Fow- 
ler and on your orators during all the time since December 20, 1876, 
hitherto; and that, in fact, neither of said parties to said assignment 
in trust of January 18th, 1879, ever had the written consent of said 
United States Dairy Company to such assignment, as your orators 
are informed and believe, and so charge the facet to be. 

Your orators further show that it was in and by said con- 
170 ~—s tract of December 29, 1876, mutually agreed between the 
parties thereto that neither party thereto should assign or 
transfer his interest or any part thereof in said license for the State 
of Missouri, or in the said contracts, copies whereof were annexed 
to said contract of December 29, 1876, or in any license issued under 
said patent, except to such corporation or corporations as might be 
formed or created pursuant to the terms of the said agreement of 
December 29, 1876; and your orators show that the agreement in 
their behalf last averred was binding on said Fowler and on your 
orators during all the time from said December 29, 1876, hitherto ; 
and your orators say they have never assigned their said interest in 
said license or licenses or in said contracts, or any of them, or any 
part, except in trust and for their own use and behoof, and as averred 
in this bill of complaint. 

And your orators charge that said Wilson has never given his 
consent to the pretended sale by your orators to said Fowler, and 
that said United States Dairy Company has never given its consent 
to such pretended sale, and that your orators never have made any 

such sale as is pretended by said Fowler or otherwise, except 
171 the sale of Missouri and said two counties in Illinois, re- 

cently negotiated by said Wilson in November last past, up 
to the time of filing the original bill in this cause. 

In November, 1879, the interest of your orators and said Fowler 
and said Wilson in and to the said State of Missouri and two cer- 
tain counties in I]linois, to wit, Madison and St. Clair counties, in 
said license, was sold by said Wilson’s procurement for sixty-five 
thousand ($65,000) dollars cash, to which sale your orators, in abou’ 
the middle of November, 1879, and before the closing of said sale, 
were requested by said Fowler and Wilson to give their assent, and so 
your orators have given their assent to the same ; aud at the reques! 
of said Fowler and said Wilson your orator, said Lees, went to St. Louis 
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on or about the 15th day of November, 1879, and then and there, imme- 
diately after the arrival there, to wit, on said 14th day of November, 
1879, received into his hands forty thousand ($40,000) dollars for such 
sale of said Fowlerand your orator’s interest therein, that amount be- 
ing the proportion belonging to said Fowler and Lees and Hendricks, 
after allowing five thousand ($5,000) dollars to said Wilson for 
172 _—ihhis personal services,and in making said sale said Lees was aet- 
ing both for himself and his said partner, Hendricks, and as the 
agent of said Fowler, and not for said Fowler solely, as said Fowler 
now fraudulently pretends; and on his return to Chicago with said 
money he then met, to wit, on November 15, 1879, said Fowler, and 
on the 17th also of said month your orators then and there claimed 
the proportion of said money which should come to said Lees & 
Hendricks, to wit, one-half part, being the third of the whole, less 
what your orators owed to said Fowler, which your orators offered to 
allow and pay to said Fowler; but said Fowler then demanded the 
whole thereof, which claim vour orators refused to recognize then 
and there, but at the earnest request of said Fowler and sald Wilson 
your orators agreed Lo hana the same over to said Kowler (this Was 
on the 17th November), still reserving their rights in the same, and 
were so Induced to do because said Fowler agreed to and with your 
orators then and there to leave the question of the respective inter- 
ests of your orators and said Fowler therein in the premises and 
said money out to arbitration, and your orators were moved to 
do this, moreover, because a sale of the ‘said license for 
173 ~—s the State of Illinois was then pending and it was represented 
to your orators by said Wilson and Fowler to be undeter- 
mined, and thatsuch sale would be imperilled if it was publiely known 
that the owners of said license were disputing about their rights 
therein, and a certain paper for arbitration was thereupon signed 
by said Fowler and your orators, which was done while your orators 
were under excitement occasioned by the dispute and were not ad- 
vised by any counsel,and was drawn up in the office of the attorney 
of said Wilson, & by the agent of said Fowler and said Wilson, and 
at the request of said Fowler and Wilson; and now it appears that 
said so-called agreement is not of binding force upon the parties 
thereto, though your orators supposed it to be effectual for an arbi- 
tration, and that it wa@ binding, and it was designed by said Fowler, 
as your orators believe, so as to mislead and deceive your orators ; 
and your orators say they were in fact deceived thereby. 
Said arbitration agreement is as follows, to wit: 
“This memorandum of agreement. made and entered into between 
Anderson Jowler, of New York, of the one part, and Edward Lees 
and Robert J. Hendricks, of Chicago, com posing the firm of 
174 wees & Hendricks, of the other part, witnesseth : 

“That the said parties agree as between the party of the 
first part and the party of the second part, in consideration of the 
mutual covenants hereinafter referred to, that as to all matters re- 
lating to the reissued patent of Ilyppolite Mege, number 8424, and 
the interests of the said parties therein and to any rights or license 
thereunder, they will submit the same to arbitration and adjust- 
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ment of such party or parties as they may mutually agree to select, 
in case they cannot agree to settle the said matters among them- 
selves. 
“ Dated November 17th, 1879. 
‘ANDERSON FOWLER. 
“ROBERT J. WENDRICKS. 
“EDWARD LEES.” 


Your orators say thatat the same time said arbitration agreement 
was drawn up and signed that the following paper was also drawn 
up and signed, and the same was drawn up by the agent of said 
Fowler and while he was present, and while said Wilson was present, 
and the contents thereof were known to said Wilson and Fowler 
then and there, and is as follows, to wit: 

We, the undersigned, Edward Lees and Robert J. Hendricks, of 

Chicago, Illinois, composing the firm of Lees & Ilendricks, 
175 ~=part owners, with Anderson Fowler, of New York, of the 

license and liberty of practicing the invention of Hyppolite 
Mege,as secured by reissued letters patent of the United States, num- 
ber $424, within and for the State of Illinois, as secured by convey- 
ance In trust from the U.S. Dairy Company to Henry 38. Towle, 
trustee, do hereby authorize and request the said Henry 8. Towle, 
trustee, to dispose of all our right and interest in and to the said 
patent, number 8424, in accordance with the wishes and directions 
of the said Anderson Fowler, and to deliver and pass over to him 
any and all proceeds thereof which may come into his hands, our 
rights in the matter having been this day agreed between us and 
the said Fowler to be submitted to arbitration. 

“ Dated Chicago, November 17, 1879. 

“EDWARD LEES. 
“ROBERT J. HENDRICKS.” 


Your orators, on the first day of December, 1879, served a notice 
on said Henry 8. Towle, the trustee aforesaid, not to act In regard 
to any transfer of any such interest witnout further directions from 
your orators In writing, and such notice is in the following words: 
176 “Henry S&S. Towle, Esq., trustee, ete. 

“Sir: We hereby notify you that we forbid you to deliver 
up to any person Or persons, Or corporation, any papers or documents 
signed by us, or either of us, relating to the Mege license, under the 
United States Dairy Company, all relating to the reissued patent of 
Hyppolite Mege, number $424, or as trustee for us, or either of us, 
or for Anderson Fowler, or for James Turner, or for George Hard- 
ing, or for James Wilson, or either of them, to make, execute, or 
deliver any assignment, transfer, or license without our express 
direction in writing, to you hereafter to be given. 

“And we hereby withdraw any consent or instructions to the con- 
trary heretofore given. 

“Chicago, December 1, 1879. 

“ (Signed) LEES & HENDRICKS, 
“By EDWARD LEES.” 


- 
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Your orators state that said Fowler has not advanced the ten 
thousand dollars as a loan to them, as aforesaid agreed upon, and 
has not released themfrom the claim for about six thousand dollars, 
more or less, above referred to, other than as said paper, so not de- 
livered as aforesaid, may be a release thereof, and has not paid them 

their share of the proceeds of thesale of the license for the State 
177 of Missouri and two counties of Illinois, above referred to, or 

any part thereof, though the same has since been sold for 
sixty-five thousand dollars cash, and forty thcusand dollars, part of 
the proceeds thereof, has come into the hands of said Fowler, and 
now, in fraud of your orators, said Fowler withholds their share of 
suid money, and your orators are now fearing that he will now pre- 
tend that he is the owner in his own right and for his own behoof 
of your orators’ said interest by reason of such transfer from your 
orators, whereas your orators say he is trustee for your orators in 
that behalf. And your orators say it is true that said Fowler did 
present to them in the month of June, 1879, forty-five hundred dol- 
lars, par value, of stock in the Lees & Mendricks Packing and Pro- 
vision Company, a corporation organized and doing business at 
Chicago under the laws of Illinois, in which said Fowler is a stock- 
holder and director, and your orators were, at the time of commenc- 
ing this suit, also stockholders, directors, and managers. 

Your orators say it came about in this way: That they obtained 
such stock ; that said Fowler delaved for some time after the said 

sth of January, 1879, to lend your orators the money as 
175 aforesaid agreed to be done, and finally of his own motion, 
and not at the instance or request of your orators, proposed 
to your orators in lieu thereof to form a corporation under the name 
of the Lees & Hendricks Packing and Provision Company, in which 
your orators were to have, without cost to them, and in leu of said 
loan, nine-twentieths of the capital stock of said COTmMpany as a oritt 
outright to your orators ; that thereupon a corporation of the name 
last aforesaid was organized_as aforesaid, and is now doing business 
at the city of ( ‘hicago. He, the said Fowler, pr ured or furnished the 
capital thereof, and have to complainants forty-five shares of the 
said capital stock as their own, not to be returned, but as a gift out- 
right (in lieu of his lending them $10,000), of the then par value of 
forty-five hundred dollars, being $100 for each share. Your orators 
acquiesced in this arrangement, because the said Fowler did not ad- 
vance said money as he had agreed : and your orators say that 
Fowler dictated to your orators just what salary each of your orators 
should receive for working for said company, and that the name of 
said company should be as set out because of the good will of your 
orators’ business name and the high repute of your orators’ goods in 
the market. 
17 And your orators state that soon after said Lees & Hen- 
dricks Packing and Provision Co. rot lo work said Fowler 
wanted the company to employ additional capital, and so said 
lowler caused your orators to give up one-half part of your orators’ 
said shares of stock, leaving them with only 225 shares of said stock, 


and your orators did, at the request of said Fowler, give back to said 
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l’owler 22} shares of said steck without any money consideration or 
other consideration paid to your orators, though your orators say 
that said Fowler paid said company for the benefit of the joint stock 
ten thousand dollars extra money for working capital, but that he 
has taken good care ever since that your orators should have no : 
benefit thereof to your orators personally, and your orators have not ; 
had any benefit thereof as yet. 
And your orators were by this new arrangement compelled to put 
themselves into the power of said Fowler and accept small salaries 
for their services, to wit: said Lees was to have and was paid $125 
per month, and said ITendricks was to have and was paid $65 per 
month, though the services of each were worth then ana there more 
than double said salaries, and they devote and have devoted all 
their time, skill, and business talent to the services of said com- , 
pany, While said Fowler, or his firm of Fowler Brothers, hav- ; 
180 Ing the majority of the said stock and of the board of direc- 
tors, managed to compel said company to allow l‘owler 
Brothers to sell the manufactured goods of said company and charge 
exorbitant commissions and expenses for the same, and which your 
orators have not been able to prevent because of the fact that said 
Fowler controlled said company through himself and his brother, 
Robert D. Fowler, and said Clifton, who are all shareholders and > 
directors in said company, and occupy the office of Fowler and are 
engaged in business together; in the final accounting herein said 
Fowler ought to give your orators the par value of said 223 shares 
of stock and all the accumulations thereon, for that your orators 
would not have done all the work and contributed their skill and . 
time to said business but for the chance at the profits of said busi- 
ness, in addition to their said salaries, and so informed said Fowler 
at the time of making said company; but your orators say that 3 
Fowler has so continued said business as to prevent your orators 
from getting any profit therein up to this time, though the business 
has been profitable to said Lees & Hendricks Packing and Provision ’ 
Company and largely profitable to said Fowler. : 
Your orators say that said Towler’s claims now set up to ’ 
1S1 the whole of said money realized on the sale of said license : 
are all false and fraudulent upon your orators, and that 
during all thetimesince the original contract was made, as first set out, 
your orators have been induced, by the persuasionsand promisesof  —¢ 
said Fowler, to confide in him, both in his responsibility, pecuniarily, : 
and in his intention to treat them fairly in said matter. Your ora- : é- 
tors believe, and so state, that the conduct of said Fowler, as above : 7 
set out, was designed by said Fowler to enable him to have such a : : 
control of the said interest in said licenses and in said Lees & Hen- : 
dricks Packing and Provision Co. as to oppress and injure your 
orators, and that your orators’ losses in business being known to said 
Fowler he has made use of their necessities to control your orators. 
And now your orators state that the interest for the State of Illinois 
in said licenses is offered for sale by said Wilson and Fowler and : 
your orators; and your orators say they give their consent that the 
same may be sold, provided your orators’ Interest therein is recog- 
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nized by the defendants hereto; but your orators protest against the 
sale of the same unless your orators’ rights therein are recognized 
and your orators receive one-third part of the proceeds of such sale. 
Your orators further state that although they have paid to said 
Fowler the whole sum of $33,553.33, as aforesaid, for their said one- 
third interest in said license set out in said agreement first herein 
referred to, yet they have never realized one cent for the 
182. same; that said Fowler has promised and agreed to and 
with your orators, as aforesaid, at and before the making of 
of each of said written agreements of January 15th, 1879, for a valu- 
able consideration (to wit, the accommodation of said assignment 
and transfer to be used for his own purposes in bringing said Wilson 
to certain terms with him, Fowler), and as security for the money 
owing by your orators, to hold your orators’ said license interest in 
trust for vour orators; and your orators say that said Fowler has 
always held and now does hold your orators’ interest In trust for 
your orators, and holds one-half of said money so realized in trust 
for your orators, subject to an account of what your orators may owe 
said Fowler, and such sum as your orators owe to said Fowler your 
orators hereby offer to pay and allow to him in such account. 
Your orators bring this bill for an account in that regard and for 
an account on the original transaction, and in order to prevent any 
further sales of your orators’ interest, except in accordance with the 
agreement set out in this bill of complaint, and for a full accounting 
between all said partners. What interest said Harding may have 
in such premises, if any, is not precisely known, but he claims some 
interest; but your orators say he has none as against your orators. 
‘To the end, thereof, that the said Anderson Fowler, James Wilson, 
George Harding, Henry S. Towle, B. P. Hutchinson,and Frank Clifton 
may answer make (but not under oath, the answer under oath of each 
of the defendants being hereby waived) to all and singular the 
matters hereinbefore stated and charged as fully and particulariy 
as if the same were hereinafter repeated and they thereunto 
185 directly interrogated, and that the defendants, said Fowler 
and said W ilson, may come toa just and fair account with 
your orators, and that said Fowler may account with your orate: 
upon the matters aforesaid, and that said Fowler may be re quired 
to pay to your orators their proportion, to wit, one-half part of the 
said ($40,000) forty thousand dollars, and may be decreed to hold in 
trust for your orators all agreements and transfers and interests de 
rived from your orators of their said interest in said license for Illi- 
nois; and that said Towle may be decreed to hold the same likewise 
in trust for your orators’ benefit, and may be restrained from selling 
or assigning the same or giving up any papers touching the same, 
except under the order of this court, and that each of the defendants 
may be restrained from selling your orators’ interest in said license 
for said State of Illinois, or any part of the same, or dealing with the 
same, except under the order of this court, and that said Fowler may 
be decreed to pay to your orators the difference between what one- 
third interest in said licenses and rights cost said Fowler and what 
your orators have paid to him therefor, with interest on the same, 
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and that your orators may have such other and further relief in the 
premises as the nature of their case shall require and to your honors 
shall seem meet. 

May it please your honors to grant the writ of summons in chan- 
cery directed to the sheriff of said county of Cook commanding 
him that he summon the defendants, Anderson Fowler, James Wil- 

son, George Harding, Henr; 8. Towle, and Frank Clifton, of 
184 = Chicago, Illinois, and B. P. Hutchinson, of Chicago, Illinois, 

on the first day of the next term thereof, to be held at the 
court-house in Chicago, in the county of Cook aforesaid, and then 
and there to answer this bill, ete. 

May it please your honors to grant unto your orators the proper 
writ of injunction, to be directed to the said Henry 8. Towle, of 
Chicago, restraining him from making any sale or transfer of any 
of the interests of your orators so claimed, as set out in the foregoing 
bill of complaint, in the certain license and agreement from the 
United States Dairy Company for the State of Illinois (excepting 
the counties of St. Clair and Madison, in said State), conveying a 
right and liberty of using and practising the invention of Hyppolite 
Mege, as secured by reissued letters patent number 8424, dated Sep- 


tember 24, 1878, and from delivering up any of the papers and agree- * 


ment- in his hands, held as trustee in the matters aforesaid, which 
bear the signatures of said Lees & Hendricks, or either of them, until 
the further order of this court; and your orators will ever pray, ete. 
ROBERT J. HENDRICKS. 
KDWARD LEEKS. 
CHARLES A. GREGORY, 


Solicitor and ( ‘ounsel for Complainants. 


STATE OF ILLINOIS, | 
County of Cook, } 


g Ss Ss by 


On this eighth day of April, 1880, personally appeared the above- . 


named Robert J. Hendricks and Edward Lees, and each made oath | 


that each has heard read the above bill subseribed by him and ! 


knows the contents thereof, and that the same is true of his own 


- 


knowledge, except as to the matters which are therein stated . 


185 ~— to be on his information and belief, and that as to those mat- 
ters each believes said bill to be true. 
ROBERT J. TLENDRICKS. 
KDWARD LEEKS. 
fu.s.}] DAVID W. MEDBURY, 
Notary Public. 


Exuipir A. 


“ Agreement made this 29th day of December, one thousand eight 


— 


hundred and seventy-six, between James Wilson, of the city of New 


York, of the one part; Anderson Fowler, of the same place, of the ’ 
second part, and the firm of Lees, Hendricks & Co., of the city of: 


Chicago, in the State of Illinois, witnesseth : 


“Whereas the United States Dairy Company, a corporation ex- 
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isting under and by virtue of the laws of the State of New York, 
and the owners of letters patent of the United States for an improve- 
ment in treating animal fats granted to Hyppolite Mege, May 12, 
1874, and numbered 5868, did recently grant or issue to the firm of 
Fowler Bros., doing business in the city of New York, of which firm 
said Anderson Fowler is a member, a license granting unto said 
firm the exclusive right to use such invention and improvement in 
and throughout the State of Missouri, and to sell the products thereof 
there and elsewhere, which said license was issued for the joint and 
equal benefit of said Fowler Bros. and the above-named James Wil- 
son and is equally owned by them; and whereas it has been agreed 
between the parties hereto that they shall become jointly and equally 
the owners of said license and of all benefits and advantages to be 
derived therefrom : 
Now, therefore, it is agreed between them as follows: 

186 First. That the price or value of said license and all rights, 

privileges, and advantages granted or given thereunder shall 
be, and the same is hereby, fixed at the sum of forty thousand dol- 
lars. 

“Second. That said Anderson Fowler will cause said license and 
all rights granted thereby to be duly assigned and transferred by 
said firm of Fowler Bros. to himself and said James Wilson and 
said firm of Lees, Hendricks & Co. jointly, so that each of said par- 
ties shall become and be the owner of an equal undivided one-third 
interest in said license and the rights granted thereby, provided that 
said Lees, Hendricks & Co. shall make the payment hereinafter 
mentioned. 

“Third. Said Lees, Hendricks & Co. to agree that they will, on 
the execution and delivery of the assignment of said license by said 
Fowler Bros., as herein provided, pay to said Anderson Fowler and 
James Wilson the one equal third part of said sum of forty theu- 
sand dollars. 

“And whereas said United States Dairy Company did on or 
about August 29, 1876, grant unto one James Turner, of the city of 
Chicago, in the State of Illinois, exclusive right and license to use 
said invention and improvement in and throughout that State, and 
to sell the products thereof there and elsewhere, which said license 
Was issued pursuant to a certain agreement made between said James 
Turner and James Wilson, bearing date August 29, 1876, a copy 
whereof is hereto annexed, marked ‘A? 

“ And-whereas said James Turner executed a certain other instru- 

ment in writing, bearing date on August 29, 1876, by which 
1ST sche assigned and conveyed to one Henry 5S. Towle, of the city 

of Chicago, an undivided one-third interest in and to the 
grant conveyed to him by the license aforesaid on certain conditions 
in said writing expressed, a copy of which is hereto annexed, 
marked ‘B; 

“And whereas said James Wilson and one Charles W. Wilson 
made and entered into a certain agreement in writing, bearing date 
September 4, 1876, a copy whereof is hereto annexed, marked ‘C;’ 

“And whereas the parties to this contract have agreed, on certain 
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terms and conditions, to become the joint and equal owners of said 

three several contracts, copies whereof are hereto annexed as afore-_ 
said, and of all benefits and advantages arising or to arise from the 

same, or any or either of them, and also to become the joint and | 
equ: al owners of the license or right to treat animal fats, under the - 
patent aforesaid, in and throughout the State of Illinois, in the event 

of said James Turner’s failing to carry out and perform his said * 

contract with said James Wilson : 

“Now, therefore, the parties hereto agree as follows: 

“First. They hereby fix the price or value of said three contracts, 
copies whereof are annexed as aforesaid, and the rights, benefits, 
and advantages arising thereunder, including the several prom- 
issory notes mentioned in said contract, marked ‘A,’ as aforesaid, 
and the benefits and advantages which may arise because of the, 
performance of said three contracts, or of the failure to perform the 
same, or any of them, at the sum of sixty thousand dollars, 

“Second. On the execution of this contract said Anderson Fowler 

is to pay said James Wilson one equal third part of said price: 
188 of sixty thousand dollars, and said Lees, Hendricks & Co. are 
to pay, or to cause to be paid to him, a like part thereof. : 

“Third. The execution of this contract and the payment of said 
moneys shall be deemed to operate as an assignment by said James’ 
Wilson to said Ande rson lowler and said firm of Lees, Hendricks 
& Co., respectively, of an equal undivided one-third interest in said: 
three contracts herein before named, and of all benefits and advan-: 
tages to be derived therefrom, either by the execution or performance 
of the same or the failure so to do, including the notes therein men- 
tioned. 

“Tt is hereby mutually agreed between the parties to this con- 
tract to take as soon as practicable, after the execution and delivery 
thereof, the necessary steps for the formation or creation of a com-, 
pany or corporation or corporations for the treatment of animal 
fats under the patent aforesaid, in said States of Missouri and I)li-; 
nois; and they further agree mutually that on the creation of any. 
such company or corporation in the State of Missouri they will exe-, 
cute any and all necessery instruments In writing for the purpose 
of conveying to such company or corporation the license for that 
State, hereinbefore referred to, so that said company or corporation: 
shall become the holder and owner of such lie ese, and of all bene- 
fits and advantages granted tiereby; and it is further agreed be- 
tween the parties that all capital stock which may be issued on the’ 
formation of any such company or corporation shall be issued and 
belong to the parties to this contract, share and share alike. 

“It is further mutually agreed between the parties that in 

189 the event of the failure by said Turner to keep and perform: 
his contr: icts, copies W hereof are hereto annexed as aforesaid, SO 

that the parties hereto shall become the owners of or entitled to the’ 
license for the treatment of animal fats in and throughout the State. 
of Illinois, under the patent aforesaid, they will, as soon as practi- 
cable thereafter, take the necessary steps for and will cause the for-, 
mation or cre ition of a company or corporation for the treatment of 
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animal fats under said patent, under and by virtue of said license in 
and for the State of Illinois; and it is further agreed that any and 
all capital stock which may be issued on the formation of any such 
company or corporation shall be issued and belong to the parties 
hereto, share and share alike. 

“Tt is further mutually agreed between the parties hereto that 
neither shall assign or transfer his interest or any part thereof in 
said license for the State of Missouri, or in said contracts, copies 
whereof are hereto annexed as aforesaid, or in any license issued 
under said patent for the treatment of animal fats in the State of 
[llinois, except to such corporation or corporations as may be formed 
or created pursuant to the terms of this agreement. 

“Tt is further agreed between the parties hereto that any and all 
capital which may be necessary for the prosecution of the business 
of treating animal fats under the patent aforesaid for either of said 
States of Missouri and Illinois, or both of them, as the case may be, 
shall be furnished by the parties hereto, share and share alike. 

“If the parties hereto shall engage, at any time, in the prosecu- 

tion of the businesss of treating animal fats, under said pat- 
190 ~~ ent, in said States of Missouri and Illinois, or either of them, 

then it is agreed that one member of said firm of Lees, Hen- 
dricks & Co. shall devote his time and attention to the prosecution 
of said business, all such services, however, to be rendered without 
compensation, 

“The provisions of this contract are toapply to and bind the heirs, 
executors, administrators, and assigns of the respective parties. 

“In witness whereof the parties hereto have hereunto set their 
hands and seals this 30th day of December, in the year of our Lord 
one thousand eight hundred and seventy-six. 


“JAMES WILSON. SEAL. 
“LEES, HENDRICKS & CO. [SsEAL. 
“ANDERSON FOWLER. SEAL. 


“Witness : 
“S. W. FULLERTON.” 
1] Exuiprr “A,” referred to in “ Exhibit A” above. 

“ Whereas Hyppolite Mege secured letters patent of the United 
States, bearing date (to wit, the reissue thereof) May 12, 1874, and 
numbered 5868, for a new and useful improvement in_ treating 
animal fats; and 

“ Whereas James Wilson, of the city, county, and State of New 
York, is the equitable and absolute owner of the right to use said 
invention and improvement, and the right to manufacture the sev- 
eral products and all articles mentioned in said patent in and 
throughout the State of Jilinois, and to sell the same there and else- 
where; and : 

“Whereas the legal titles of said letters patent for the territory 
aforesaid stands, by assignment from said patentee Mege in the 
United States Dairy Company, a corporation organized and doing 
business under and by virtue of the laws of the State of New York ; 
and 
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“Whereas James Turner, of the city of Chicago, county of Cook, 
and State of Illinois, is desirous of purchasing of said Wilson an 
undivided two-thirds interest in said patent as aforesaid for the State 
of Illinois aforesaid, leaving the other one-third interest in said Wil-, 
son; and 

“ Whereas the license and agreement for the exclusive use of said 
patent, representing said Wilson’s interest in said patent in the said 
States of Illinois, will run direct from said United States Dairy Com- 
pany to said Turner, conveying to him the entire exclusive right to 
use said patent in said State of Illinois, under said license and agree-: 
ment, without mentioning said Wilson’s one-third interest : 

“ Now, therefore, this agreement is made and entered into 

192 by and between said James Wilson and James Turner as fol- 
lows: The said Wilson agrees to se!l and does hereby sell 

unto said ‘Turner an undivided two-thirds interest in said patent as 
aforesaid for the State of Illinois aforesaid. . 

“For such interest said Turner is to pay said Wilson fifty-one thou- 
sand six hundred and sixty-six dollars($51,666), in six equal payments 
in the following manner: Giving his notes for the same, due in two, | 
four, six, eight, ten, and twelve months from the date of this agree- 
ment, with interest at seven per cent. per annum, payable at the 
National Bank of Illinois, in Chicago, said notes being made paya-, 
ble to Turner’s own order, and endorsed by him, and secured upon 
said Turner’s real estate, situated in the city of Chicago, in said 
State of Illinois; and in consideration thereof said Turner is to re- 
ceive from said United States Dairy Company a license, giving him: 
the right to use the invention and improvement described in said. 
patent, and the right to manufacture the several products and all 
the articles mentioned in the same in and throughout the State of 
Illinois, and to sell the same there and elsewhere; and it is further 
agreed by and between said James Wilson and James Turner that 
said Turner is to have the option or privilege of buying said Wil- 
son’s one-third interest as aforesaid at any time for the period of six, 
months from the date hereof; and if said Turner shall purchase 

said Wilson’s one-third interest he shall have the privilege of pay- 
ing for the same in good marketable stearine in installments or pay- 
ments of not less than one thousand pounds per day, to be 
193 paid successively and continuously from day to day ‘when 
such payment begins, or twenty-six thousand pounds per: 
month shall satisfy this undertaking, s said stearine to be manufac- 
tured under said patent. 

“And it is hereby further agreed by and between said Wilson and 
Turner that said Turner will convey by legal assignment one-third 
interest under said license agreement to Henry 8. Towle, of Chicago,. 
to be held by said Towle for the period of six months from the date 
thereof, and at the expiration of said six months to convey said one- 
third to said Wilson, unless on or before the expiration of said six 
months said ‘Turner shall have elected to purchase said one-third in-: 
terest under the option in this contract granted; and it is further, 
understood that this agreement or contract is made with special ref- 
erence to the usual license and agreement of the said United States, 
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Dairy Company, which said license and agreement are hereby re- 
ferred to as a part of this contract, blank copies of which are hereto 
attached and referred to as a part of this agreement, marked Ex- 
hibits A and Bb, respectively. And it is further understood and 
agreed that the price of said Wilson’s one-third interest so to be held 
by said Towle for the said period of six months shall be one hun- 
dred and fifty thousand dollars to said Turner, in case he purchases 
the same under his option hereinbefore mentioned, and if paid for 
in stearine, as hereinbefore provided, said Wilson shall have all the 
stearine made by said Turner until said sum is paid. And it is 
further understood that said Turner is not to account to said Wilson 
for any profits on said Wilson’s one-third for the period of six months 
from the date hereof. 

“Tt is also understood that this agreement shall be binding 
194 upon the heirs, executors, administrators, and assigns of said 

Wilson and Turner. 

“In testimony whereof the said Wilson and Turner have here- 
unto set their hands and seals this 20th day of August, A. D. 1876, 
in duplicate. 

“ (Signed) JAMES WILSON. SEAL. 
“JAMES TURNER.” ~— 


195 “Exuipir B,” referred to in “ Exhibit A” above. 


“ Whereas the United States Dairy Company, a corporation exist- 
ing under and by virtue of the laws of the State of New York, and 
owner of reissued letters patent of the United States for an improve- 
ment in treating animal fats granted to Hyppolite Mege May 12, 
1874, and numbered Vo. 5868, did, on August 29, 1876, grant unto 
one James Turner, of Chicago, in Cook Co., Illinois, the exclusive 
right and license to use the said invention and improvement In and 
throughout the State of Illinois and to sell the same there and else- 
where ; 

And whereas it was understood by and between myself and James 
Wilson, of the city, county, and State of New York, in a contract in 
writing between us of even date with said license from said Dairy 
Company to me, that I should convey by legal assignment te Henry 
S. Towle (to be conveyed by him as provided in said contract to said 
Wilson) an undivided one-third interest in and to the grant con- 
veyed to me by said license: 

“ Now, therefore, this memorandum witnesseth that I, the said 
James Turner, in consideration of the promise and one of dollar to 
mein hand paid by said Towle, the receipt whereof is hereby acknowl- 
edged, do hereby assign and convey to said Towle (of Chicago, Cook 
county, and State of Illinois), his heirs and assigns, an undivided 
one-third interest in and to the grant conveyed to me by said license 
from said United States Dairy Company ; to have and to hold said 
one-third interest as trustee for the period of six months from 

the date hereof, and at the end of said six months to convey 
196 said one-third interest to said Wilson, unless at the expira- 
tion of said six months I shall elect to purchase said one- 
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third interest from said Wilson under the terms of said contract: 
between me and said Wilson, in which ease said Towle shall reecon- 
vey said one-third interest to me. 

“Witness my hand and seal this 29th day of August, 1876. 


“ (Signed) JAMES TURNER. [strat] 


“In presence of— 
“JOHN A. WHIPPLE. 
“CC. A. OF FikuD.’ 


197 “ }exurbpir C,” as referred to in Exhibit “A” above. 


“Whereas a certain agreement in writing, bearing date the 29th 
day of August, A. D. 1875, was made and executed between James 
Wilson, of the one part, and James Turner, of the other part, in and , 
by which it is, among other things, provided that said Wilson sells 
to said Turner two-thirds interest in a certain patent right for treat- : 
ing animal fats in said agreement particularly described for the sum + 
of $51,666, which sum is evidenced by the promissory notes of said : 
Turner made as in said agreement provided ; 

And whereas in and by said agreement it is also provided that 
said Turner has the — option the other third of said patent at any - 
time within six months from the date of said contract, and said one- 
third of said patent is now in Henry 8. Towle, of ‘Chicago, in trust ’ 
to be conveyed to Turner if he shall elect to purchase the same, -: 
if not, to be conveyed to said Wilson : 

“Now, this agreement between said James Wilson and Charles W. 
Weston, ‘witnesseth : 

“That said Wilson, in consideration that said Wes.on guarantees : 
the payment of the said notes of said Turner so give. for the two- 
thirds of said patent right at maturity, agrees to pay to said Weston | 
the sum of seventy-five hundred dollars if said Turner shal! pur- ! 

chase the same within the said six months, and if hesha!l not ° 
198 purchase the same by the end of said six montis then said ‘ 

Wilson will pay to said Weston, at any time he imay choose 
within the next succeeding six months, the sum of five thousand 
dollars. 

“The one-third interest in said patent now in said Towle in trust ; 
for said Wilson is to remain in said Towle after the expiration of 
Turner's six month’s option, in trust to secure the payment of said 
five thousand dollars to said Weston, and said Towle is not toconvey : 
the interest or any part thereof or license thereunder to said Wilson 
or to any other person until said five thousand dollars shall be paid 
to said Weston without the written request of said Weston to said 
Towle to convey. 

“In witness whereof we, the said Wilson and Weston, have here- 
unto set our hands and seals this 4th day of September, A. D. 1876, | 
in duplicate. 

“ (Signed) JAMES WILSON, [SEAL. ] 
“CHAS. W. WESTON. |[sEAtz. | 


“T accept the trust declared in the foregoing agreement upon the 
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one-third interest in said patent mentioned, which IT now hold in 
trust under said agreement between said ‘Turner and Wilson above 
recited and referred to, and I agree not to convey said interest in 
said patent, without said Weston’s written request, to any person 
until said five thousand dollars shall be paid to said Weston. 

“ (Signed) HENRY S. TOWLE, Trustee.’ 


199 Exuipir ©. 


“Agreement made October Ist, 1877, between Edward Lees and 
Robert J. Hendricks, composing the firm of Lees & Hendricks, of 
Chicago; Anderson Fowler, of New York city, and James Wilson, 
of the same place, parties of the first part, and James Turner, of 
Chicago, Illinois, party of the second part. 


“The parties of the first part hereby agree to organize a corporation 
under the laws of Illinois for the manufacture of oleomargarine, 
butter, stearine, and analogous products under the patent owned by 
the United States Dairy Company, of New York, such company to be 
located in the city of Chicago, and to be organized and in operation 
within three months from the date hereof. And the said parties of the 
first part also agree to provide sufticient working capital to carry on the 
business of the proposed colnpahy Upon the premises how occupied 
by Mr. ‘Turner, and which is to be conveyed to said proposed company 
as hereinafter provided. For the purpose of being subsequently 
conveyed to the proposed company thus to be formed Mr. Turner 
agrees to convey, on or before November Ist, 1877, to Mr. Henry 8. 
Towle, of Chicago, with good title and by usual warranty deed, his 
present butter factory, on Archer avenue, in Chicago, with all the 
machinery and appliances used by him therein, together with the 

plot of land whereon the same stands, and which form a par- 
200 ~=allelogram of one hundred feet, more or less, in front on 

Archer avenue by one hundred and twenty-tive feet in depth, 
and Mr. Turner hereby covenants, and agrees that if the actual 
frontage on said Archer avenue is less than one hundred feet he 
will further convey to Mr. Towle of land adjoining the said premises 
in the rear a quantity sufficient to make up the entire plot or quan- 
tity conveyed, equal to twelve thousand five hundred square feet, 
superficial measure. 

“Mr. Turner hereby also agrees to assign and transfer to Mr. 
Towle, for the purpose of being subsequently assigned to the said com- 
pany, the ttvo-thirds interest now owned by him in the license here- 
tofore issued by said United States Dairy Company to use its pat- 
ents in said State of Illinois. And he also agrees to procure from 
Mr. Charles W. Weston his consent that Mr. Towle shall assign to 
the proposed company the one-third interest in said license and 
right to operate said patent now held in trust by Mr. Towle; said 
last-mentioned assignment and consent to be delivered to Mr. Towle 
on or before November Ist, 1877. The said land is now subject to 
a mortgage for twenty-five hundred dollars, but it is under- 
stood and agreed that said land, together with all the machinery, 
apparatus, and appliances now in use in said factory, shall be con- 
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veyed by Mr. Towle to the said company entirely free and clear of 

iIncumbrance and with good title to tne lands by the us sual 
201) warranty deed, and it is agreed that Mr. Turner’s wife will 

unite in the conveyance to Mr. Towle, and that any and all 
papers necessary to perfect the title of the proposed company of this 
property, real and personal, and to the exclusive right to the said 
license will be executed by Mr. Turner and by Mrs. Turner when 
necessary, and that the licenses and all assignments thereof and all 
other papers incident thereto will be placed in the hands of Mr. 
Towle to be by him transferred to said company. 

“Mr. Turner heretofore, in the year 1876, made his six promissory 
notes to James Wilson, each being for the sum of eight thousand six 
hundred and eleven dollars, and on some of these notes suits ate 
now pending in the United States court in Illinois against Mr. Tur- 
ner in favor of some of the parties of the first part hereto. Now it 
is agreed that on the due conveyance to Mr. Towle of the factory 
premises and property, real and personal, and of Mr. Turner's two- 
thirds interest in the said licens se, and all rights thereunder, and on 
the execution and delivery of the said consent by said Mr. Weston, 
and the delivery of said instruments and papers as aforesaid, these 
suits shall be discontinued, each party paying all his own expenses 
therein, and that the notes themselves shall be given up and surren- 
dered to Mr. Turner. 

“Upon Mr. Towle’s conveying the factory premises and property, 

real and personal, and “the | said license and rights to the 
202 proposed company, it is agreed that it shall pay for the same 

in full-paid stock seventeen and a half (173) per cent. of its 
capital stock to Mr. Turner, which Mr. Turner agrees to accept there 
for, said stock to be issued to Mr. Towle, and by him forthwith trans- 
ferred to Mr. Turner, unless there should prove to be encumbrances 
upon the property at that time, in which case said stock, or such 
portion thereof as may be agreed upon by the parties heoutis shal 
remain in Mr. Towles’ hands as security for the payment of such 
incumbrances until the same are discharged of record, said stock 
to be released to Mr. Turner from time to time as he discharges the 
incumbrances, in quantities proportioned to the incumbrances paid 
off. Mr. Turner, having in operation certain slaughter-houses in 
the city of Chicago, hereby agrees to se Il and deliver to the pro- 
pose “«] company the entire product of beef fat of said sl iughite r-houses 
at the market price of the same for tallow purposes at the time of 
delivery, and the company shall, while in operation, take all of such 
clean, sweet fat as it can use in the prosecution of its business at the 
said price. ' 

“Tt is agreed that the company prosposed to be formed shall be 

called ‘The Illinois Oleo Company,’ and that steps shall be 
203. taken as promptly as possible to organize the same. Mean+ 

time Mr. Turner agrees forthwith to turn over to Messrs. 
Lees & Hendricks the said factory property, real and personal, with 
all its machinery and appliances, so that they may proceed with 
the business of manufacturing under said patent on account of the 
proposed company. Mr. Turner hereby covenants and agrees to 
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give his best influence and efforts to further the interests of the pro- 
posed company, and he in particular covenants and agrees that, ex- 
cept so far as engaged therein in the proposed company, he will not 
engage in them anufacture of oleomargarine, butter, or stearine from 
animal fats during the next ten years without the written consent 
of said company. 

“Tt is mutually agreed that the scales recently erected by Mr. 
Turner partly on the ground to be conveyed to said company and 
partly upon other adjoining land of Mr. Turner shall be used for 
the mutual benefit and convenience of Mr. Turner and Messrs. Lees 
& Hendricks and subsequently of said company until such time as 
the company may require to use the ground upon which said seales 
are built, in which case Mr. Turner shall have the liberty to remove 
them to his own lands. 

“It is mutually agreed by the parties hereto that all agreements 
or covenants heretofore existing between the parties hereto, or any 
of them, in respect to any matters or in anywise effecting the mat- 
ters herein treated of are hereby abrogated and shall have no further 

force or effect. 
204 “Tn witness whereof the parties hereto have set their hands 
and seals the day and year first above written. 


“ Sealed and delivered in the presence of— 
“LEES, HENDRICKS & CO. [SskAL. 


“EDWARD LEES. SEAL. 
“ANDERSON FOWLER. SEAL. 
“JAMES WILSON. SEAL. 
“JAMES TURNER.” SEAL. 


205 In the Cireuit Court of Cook County. In Chancery. March 
‘Term, 1880. 


Epwarp Lees AND Ropertr J. HENDRICKS 
'8. 

AnpERSON Fowner, JAMES Witsonxn, Georcre Harpine, Henry S. 
Towle, B. P. Hutchinson, Frank Clifton, The Lees & Hendricks 
Packing and Provision Company, John A. Hunter, Robert D. 
Fowler, George Fowler, William Fowler, John Fowler, Ruben 
M. Huffman. 


STATE OF ILLINOIS, |... 
County of Cook, j~ 


Edward Lees, being duly sworn, states that he is one of the com- 
plainants in said cause above named; that John Fowler, George 
fowler, William Fowler are not, and neither of them is, resident 
of the State of Illinois, but, as affiant is informed and believes, said 
John Fowler now resides in Liverpool, England; George Fowler 
now resides in Atchison, Kansas, U. S. A.; William Fowler resides 
in England, and ean be reached by letter care of Fowler Brothers, 
Liverpool, England; and the post office address of each is as stated, 
as affiant believes. 

EDWARD LEES. 
12—174 
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Subseribed and sworn to before me this 9th day of April, 1880. 
[SEAL. | ELI B. FELSENTHAL, 
Notary Public. 
206 Notice. 
C. A. Gregory, attorney, 184 Dearborn street. 
Circuit Court of Cook County, January Term, A. D. 1880. In 
Chancery. 
EpWARD Lees & Ropert J. HENDRICKS 
wy 
ANpDERSON FowLer, JAMES Winson, GeorGe Harpina, Henry S. 
Tow sg, B. P. Hurcninson, and FRANK Crirron, 
Chancery notice. 
STATE OF ILLINOIS, - |... 
County of Cook, j _ 

Affidavit of the residence of George Harding, one of the defend- 
ants above named, having been filed in the oflice of the clerk of the 
said circuit court of Cook county, notice Is hereby given to the said 
George Harding that the complainants heretofore filed their bill of 
complaint in said court on the chancery side thereof, and that a’ 
summons thereupon issued out of said court against said defendants, 
returnable at the court-house, in the city of Chicago, in said county, 
on the third Monday of December (1879), as is by law required, 
which cause is now pending and undetermined in said court. 

JACOB GROSS, Clerk. 

Chas. A. Gregory. 


I, Myra Bradwell, president of the Chicago Legal News Company, 
do hereby certify that a notice in the case of Edward Lees et al. vs. 
Anderson Fowler et a/., of which the annexed printed slip is a true 

copy, was published for four successive weeks, to wit, four 
207 times in the Chicago Legal News,a weekly secular newspaper, 

published every Saturday in the city of Chicago, county of 
Cook, and State of Illinois, of general circulation throughout said 
county and State, and specially authorized by law to publish legal’ 
notices in said city and county, and that the date of the first paper 
containing the same was the fourteenth day of February, A. D. 1880, ; 
and that the date of the last paper containing the same was the, 
sixth day of March, A. D. 1880. 

In witness whereof the president of said Chicago, Legal News , 
Company has hereunto affixed the seal of said company and sub- ‘ 
scribed her name, at the city of Chicago this sixth day of March,, 
A. D. 1850. 

MYRA BRADWELL, President. 


And I further certify that said company has received four & +5,°%5 
dollars for publishing the said notice. 
{ Corporation Seal. ] 
MYRA BRADWELL. 
GORDON. 


aint arta GE SN AS ES OE 


EDWARD LEES ET AL. VS. ANDERSON FOWLER, 9] 


And thereupon afterwards, to wit, on the 15th day of April, A. D. 
1880, there was filed in said cause a certain notice and certificate of 
mailing, all of which is in the words and figures following, to wit: 


208 Notice. 


Cireuit Court of Cook County, March Term, A. D. 1880. In Chan- 
cery. 


Kpwarp Lees AND Ropertr J. Henpricks 
Us. 

ANDERSON Fow.Ler, JAMES WiIbson, George Harpine, Henry S. 
Towle, B. P. Hutchinson, Frank Clifton, The Lees & Hendricks 
Packing and Provision Company, John A. Hunter, Robert D. 
Fowler, George Fowler, William Fowler, John Fowler, and Ruben 
M. Ilutfman. 


STATE OF ILLINOIS, |. . 
County of Cook, f°’ 

Affidavit of the non-residence of John Fowler, George Fowler, 
and William Fowler, three 6f the defendants above named, having 
been filed inthe office in the clerk of said cireuit court of Cook 
county, notice Is hereby given tu the said John Fowler, Creorge Fow- 
ler, and William Fowler that the complainants heretofore filed their 
bill of complaint in said court, on the chancery side thereof, and 
that a summons thereupon issued out of said court against said de- 
fendants, returnable at the court-house in the city of Chicago, In 
said county, on the third Monday of April next (1880), as by law 
required, which cause is now pending and undetermined in said 
court. 

JACOB GROSS, Clerk. 
CHARLES A. GREGORY, 


Compl'ts’ Nolicitor. 


209 Certificate of Mailing. 


STATE OF ILLINOIS, | : 
P * ed 
(‘ook County, j 


[, Jacob Gross, clerk of the cireuit court of Cook county, in the 
State aforesaid, hereby certify that on the 13th day of April, A. D. 
ISSO, being within ten days after the first publication of the written 
notice, I sent by mail a copy of said notice to the defendants named 
therein, as follows: One to George Fowler, at Atchison, Kansas; one 
to William Fowler, care Fowler Brothers, Liverpool England; one 
to John Fowler, Liverpool, England, in pursuance of section 12 of 
an act of the General Assembly of the State of Illinois, in force 
July Ist, 1872, entitled an act to regulate the practice in courts of 
chancery.» 

Witness my hand and the seal of said court this 13th day of April, 
A. D. 1880. 

[SEAL. ] JACOB GROSS, Clerk. 
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And thereupon, on the 28th day of April, A. D. 1880, there was 
opened and filed by order of court certain deposition of Richard Bb. 
Kelley, in the words and figures following, to wit: 


The deposition of Richard B. Kelly, of the city of New York, in 
the county of New York and State of New York, a witness of 
lawful age, produced, sworn, and examined’ on his corporal oath 
on the twentieth day of April, 1880, at the office of Kelly and 

Macrae, No. 237 Broadway, in the city of New York, 
210 county of New York, and State of New York aforesaid, 
before me,George Hotiman,a commissioner duly appointed 
by a dedimus protestatum or commission issued out of the clerk’s 
office of the circuit court of Cook county, in the State of Illinois, 
bearing teste in the name of Jacob Gross, Esq., clerk of said court, 
with the seal of said court affixed thereto, and to me directed, as 
such commissioner, for the examination of said Richard b. Kelly, 
a witness in a certain suit and matter in controversy now pend- 
ing and undetermined in said cireuit court, wherein Edward Lees 
et al. are plaintiffs and Anderson Fowler et al. are defendants, in 
behalf of said plaintiffs, as well upon the cross-interrogatories of 
said defendants as on the interrogatories of said plaintiffs, which 
were attached to or inclosed with the said commission, and upon 
none others. 


The said Ricnarp B. Ketry, being first duly sworn by me as a 
witness in the said cause previous to the commencement of lis ex- 
amination to testify the truth, as well on the part of the plaintiffs 
as the defendants, in relation to the matters in controversy between 
the said plaintiffs and defendants, so far as he should be interro- 
gated, testified and deposed as follows: 


Interrogatory first. State your name, age, occupation, and place of 
residence. 
211 Answer to first interrogatory. My name is Richard B. Kelly; 
twenty-eight years of age; attorney & counsellor at law by 
occupation, and reside 130 East 61st street, in New York city. 

Interrogatory second. State whether you know the parties to this 
suit, or either of them; and, if so, how long have you known then 
or either of them, respectively ? 

Answer to second interrogatory. I do not know Lees or Hendrick: 
the complainants. I know Anderson Fowler; have known him a 
least six years; and I know James Wilson; have known him for 
about six years. I only know James Harding by meeting him, he 
having had an office in the same building with me for about one 
year. 

Interrogatory third. Who compose the law firm of Kelly & Macrae; 
where is your office and place of business? j 

Answer to third interrogatory. The firm of Keily & Macrae is 
composed of myself and William F. Macrae. Our office and place 
of business is at No. 237 Broadway, in the city of New York. 

Interrogatory fourth. Look upon the letter hereto attached, marked 
Exhibit “A,” and state in whose handwriting it is, if you know, 
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State whether or not it was written by the direction of either mem- 
ber of your firm of Kelly & Macrae, when was it written, and to 
whom was it sent, and how sent. Exhibit “A” is shown witness. 

Answer to fourth interrogatory. That letter was written by Ed- 

ward Christie, who was at that time managing clerk for our 
912 ~—s firm. It was written by direction of deponent; it was written 

on the nineteenth of Mareh, 1879; it was sent either to Ander- 
son Fowler or to Messrs. Fowler Brothers, at their office in New York 
city. It was delivered at their office by somebody from mine. 

Interrogatory fifth. Why did you cause that letter to be written, 
if you say you caused it to be written? For whom and at whose 
request did you act in causing that letter [to be] written ? 

Answer to fifth interrogatory. I caused it to be written to accom- 
pany a complaint, so that that complaint should be properly verified. 
I asked for Anderson Fowlre, and at his request, when I caused that 
letter to be written. 

Interrogatory sixth. Did you receive any answer to that letter ; if 
yea, from whom did the answer purport to come? Have you the 
answer in your possession ; if not, what have you done with it? If 
you have the answer produce it and attach it to your deposition. 

Answer to sixth interrogatory. I received from Fowler Brothers 
the complaint verified. I have no recollection of receiving any other 
answer, nor of any letter with it. I find no answer among my 
papers, and verily believe I got none. 

Interrogatory seventh. Did you receive the complaint referred to 
in said letter; if so, what did you do with it? Where is that com- 
plaint now? If you have control of it produce it to your deposition. 
[f you cannot produce the original then attach a true copy of said 

complaint. State the contents of said complaint. 
215 Answer to seventh interrogatory. I received said complaint, 
and have it now in my possession. I produce it to be at- 
tached to this deposition. 

The complaint referred to is attached to this deposition, and is 
marked Exhibit “ b.” 

Deponent here wishes note made of the fact that he acted in that 
matter for Anderson Fowler and on his retainer, and would have 
declined to produce and attach said complaint except thats aid Ander- 
son Fowler has thereto consented. 

Interrogatory eighth. Did you ever file that complaint in court; 
if yea, when and where; if nay, why not? At whose direction did 
you abstain from filing the same ? 

Answer to eighth interrogatory. I never filed said complaint. 
Under our practice it is not customary to file the complaint in such 
actions until we enter judgment. No one requested me not to file 
it. 

Interrogatory ninth. Did you commence a suit or suits against 
said James Wilson, mentioned in that letter on said bills of ex- 
change, or either of them; if yea, when and where; if nay, why 
not? 

Answer to ninth interrogatory. I prepared the said original sum- 
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mons and complaint and the copy for service. Nothing further was 

ever done, because it was impossible then to serve said James Wil- 

son, although diligent efforts were made so to do. He was abseyt 

from the State, and from the best information I could get he didn 
return until after the tenth of November, 1879, on which ib 

214. ~=—-we returned the drafts or bills of exchange in suit to Fowler 
Brothers. 

Interrogatory te nth. Did you ever have those bills of exch: ange 
in your possession? From whom did you receive them? If you " 
answer yea, What did you do with them, if anything; to whom dig 
you give them ? 

Answer to tenth interrogatory. I received the three bills of e: 
change on March 17th, 1879, from Anderson Fowler, or Fowl] 
Brothers, and had the same in my possession until the 10th day af 
November, 1879, on which day we returned them to Fowler Brothers. 

Inter rogatory eleventh. Have you any relations with said Ander- 
son Fowler as counsel in this present suit?) Answer whether ¢ 
not you have been retained by him; and, if yea, when were you r 
tained in this suit? 

Answer to eleventh interrogatory. Both I and my partner wer 
consulted by Mr. Anderson Fowler in relation to his answer in thi 
present suit. About January 5th, 1580, he first spoke to us in th 
matter and we advised with Anderson Fowler in relation to his an} 
swer to the bill of complaint in this present suit and our retainer 
fee paid therefor. ' 

Interrogatory twelfth. Are you attorneys for Anderson Fowler or 
his professional counsel ? 

Answer to twelfth interrogatory. We are attorneys for him in 
some matters and for Fowler Brothers. , 


RICHARD B. KELLY. 


215 I, George Hoffman, of the city of New York, in the county 

of New York and State of New Y ork, & commissioner duly’ 
appointed to take the testimony of said Richard B. Kelly, a witness, 
whose name is subscribed to the foregoing deposition, do certify the * 
previous to the commencement of the examination of the said Rich4 
ard B. Kelly as a witness in the suit between the said Edward Lee 
et al. , plaintiffs, and Anderson Fowler et al., defendants, he was duly 
sworn by me as such commniissioner to testify the truth in relation: 
to the matters in controversy Letween the said Edward Lees et al., 
plaintiffs, and the said Anderson Fowler et al., defendants, so far as - 
he should be interrogated concerning the same; thi at at the said 
deposition was taken at the office of said witness, No. 257 Broadway,! 
in the city of New York, in the county of New Y ork, i in the State 
of New York, and that after said deposition was taken by me, as 
aforesaid, the interrogations and answers thereto as written down, 
were read over to said witness, and that thereupon the same was 
signed and sworn to by said deponent, Richard B. Kelly, before me, ! 
the oath being adiministered by me as such commissioner at the 
place and on the day and year aforesaid, to wit, on the twentieth | 
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day of April, 1880, and that said deposition was retained by me 
until sealed up and directed to the clerk. 
GEORGE HOFFMAN, 


Commissioner. 
216 “ Exuipit A.” 
Richard B. Kelly. William F. Macrae. 
Law office of Kelly and Macrae. 
Please direct all letters by mail 257 Broadway, P. O. box 1362 
New York, 19th March, 1879. 
Messrs. Lees & Hendricks, Chicago, Ills. 

GeNTLEMEN: We enclose herewith for verification complaint 
against James Wilson upon 3 bills of exchange. 

The verification may be made by one of your firm before a notary 
public, commissioner, or any person authorized to take affidavits, and 
there should be attached to the affidavit a certificate under the name 
and official seal of the clerk or other officer of the county in which 
the notary or commissioner resides, specifying that he is, at the time 
of taking such oath, duly authorized to take the same, and that such 
oath or affidavit purports to be taken in all respects as required by 
the laws of your State. 

Please return complaint to us, duly verified, and we will take im- 
mediate steps to collect the claim and press the matter to a speedy 
close. 

Very respectfully, your obedient servants, 
KELLY & MACRAE, 
Per A 


217 Summons. 
N. Y. Supreme Court. 
Trial to be had in the county of New York. 


IK pWARD LEEs AND Ropert J. Henpricks, Plaintiffs, 
against 
JAMES WILSON, Defendant. 


To the above named defendant : 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiffs’ attorney within 
twenty days after the service of this summons, exclusive of the day 
of service,and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated New York, 20th March, 1879. 

KELLY & MACRAE, 
Plaintiffs’ Attorney-, 237 Broadway, New York. 
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Exiipit “3B.” George Hoffman, commissioner, folio 1. 


N. Y. Supreme Court. 


4 


Trial to be had in the county of New York. 
q 


Enpwarp LEEs AND Ropert J. HENpDRICcKs vs. JAMES WILSON. 


The complaint of the above-named piaintiffs, by Kelly & Macrge 
their attorneys. 


I. That on or about the 28th of September, 1878, the plafn- 
218s‘ tiffs above named, under their firm name of Lees & Heé- 
dricks, made their certain bills of exchange, as follows: | 
$3,333.01 , CHICAGO, Septe yabe ;" 28, 1878; 
7 . + . . ( 

Sixty days after sight pay to the order of ourselves thirty-thrfe 
hundred and thirty-three dollars, value received, and charge the 
same to account of— 
LEES & HENDRICKS. 
To James Wilson. Esq., Coal & Iron Exchange, 21 Courtlandt [St: 

: ge, 
New York. } : 


$3,333.01 ). CHICAG ), Sept mber 28. 1S7S. 


Ninety days after sight pay to the order of ourselves thirty-thire 
hundred and thirty-three dollars, value received, and charge the 
same to account of— 

LEEKS & HENDRICKS. 


To James Wilson, Esq., Coal & Iron Exchange, 21 Courtlandt St 


New York. 


9 999 OO 


V,V00. CHICAGO, Sept. 28th, 1S7S. . 
Four months after sight pay to the order of ourselves thirty-three - 


hundred and thirty-three dollars, value received, and charge the, 
same to account of— 

LEEKS & HENDRICKS. 

To James Wilson, Esq., Coal & Iron Exchange, 21 Courtlandt St.,. 


New York. 


II. That on or about the first day of October, 1878, the defendant, © 
upon sight thereof, duly accepted each of said bills in writing, for 
value received, and delivered the same to the plaintiffs. 

II]. That at the maturity of each of said bills the same 

219 were duly presented for payment, and payment thereof duly 
demanded and refused, whereupon the same were duly pro- 

tested for non-payment, due notice of all which was given defendant. 

IV. That the cost of protest of said bills was three dollars and 
ninety-three cents. 

That no part of said bills of exchange or of said protest fees has 


a 
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been paid. Wherefore plaintiffs demand judgment against defend- 
ant for the sum of ten thousand and two 3; dollars, with interest 
upon $3,534.31 from 3rd of December, 1875, and with interest upon 
$5,354.31 from 2nd January, 1879, and with interest upon $[3,]834.51 
from 4th February, besides the costs of this action. 
KELLY & MACRAE, 
Attorneys for Plaintiffs. 


Oftice—P. O. address—237 Broadway, New York city. 


STATE OF ILLINOTs, ) a 
County of Cook, j° 


Edward Lees, being duly sworn, says that he is one of the plain- 
tiffs above named; that he is of the age of thirty years, and resides 
at the city of Chicago, in said county ; that he has read the forego- 
ing complaint and knows the contents thereof, and that the same is 
true of his own knowledge, except as to matters therein stated to be 
alleged on information and belief, and as to those matters he be- 
lieves it to be true. 


EDWARD LEES. 


Subseribed and sworn to before me this 22nd day of March, 1879. 
[N. P. SEAL. ] WILLIAM 8. CADMAN, 
Notary Public. 


220) 3=Srate or ILLINo!s, | _. 
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I, KE. F. C. Klokke, clerk of the county court of Cook county, the 
same being a court of record, do hereby certify that William 8S. Cad- 
man, Esq., whose name is subseribed to the annexed jurat, was, at 
the time of signing the same, a notary public in and for Cook county, 
duly commissioned, sworn, and acting as such and authorized to 
administer oaths; that I am well acquainted with his handwrit- 
ing, and I verily believe that the signature to the said jurat is 
genuine. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Chicago, in said county, this 22nd 
day of March, 1879. 

[ SEAL. ] KE. F. C. KLOKKE, Clerk. 


And thereupon, on the 6th day of May, A. D. 1880, there was filed 
in said court a certain petition and bond for the removal of said 
cause into the United States court for the northern district, and a 
certain order was entered of record, all of which is in the words and 
figures following, to wit: 
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Exuipit “BB.” George Hoffman, commissioner, folio 1. 
N. Y. Supreme Court. 
Trial to be had in the county of New York. 
Epwarp Lees AND Rorert J. Henpnricks vs. JAMES WILSON. 


The complaint of the above-named plaintiffs, by Kelly & Macrae, 
their attorneys. 


|. That on or about the 28th of Septem ber, 1878, the plain- 
218 tiffs above named. under their firm name of Lees & Hen- 
dricks, made their certain bills of exchange, as follows: 


$3,935.00. Cricaco, September 28, 1878. 
Sixty days after sight pay to the order of ourselves thirty-three 
hundred and thirty-three dollars, value received, and charge the 
same to account of— 
LEES & HENDRICKS. 
To James Wilson, Esq., Coal & Tron Exchange, 21 Courtlandt [St.,] 
New York. 
$3 333 Ct). ( HICAGO, Septembe ;" 28, 1S7S. 


J Or IoD, 


Ninety days after sight pay to the order of ourselves thirty-three 
hundred and thirty-three dollars, value received, and charge the 
same to account of— 

LEES & HENDRICKS. 

To James Wilson, Esq., Coal & Tron Exchange, 21 Courtlandt St., 
New York. | 

3,000.00, CHICAGO, Sept. 28th, 1878 

Four months after sight pay to the order of ourselves thirty-three 
hundred and thirty-three dollars, value received, and charge the 
same to account of— 

LEEKS & HENDRICKS. 

To James Wilson, Esq., Coal & [ron Exchange, 21 Courtlandt St., 
New York. 


II. That on or about the first day of October, 1878, the defendant, 
upon sight thereof, duly accepted each of said bills in writing, for 
value received, and delivered the same to the plaintiffs. 

III. That at the maturity of each of said bills the same 

219 were duly presented for payment, and payment thereof duly 
demanded and refused, whereupon the same were duly pro- 

tested for non-payment, due notice of all which was given defendant. 

IV. That the cost of protest of said bills was three dollars and 
ninety-three cents. 

That no part of said bills of exchange or of said protest fees has 
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been paid. Wherefore plaintiffs demand judgment against defend- 
ant for the sum of ten thousand and two 3; dollars, with interest 
upon $3,534.31 from 3rd of December, 1875, and with interest upon 
$3,334.31 from 2nd January, 1879, and with interest upon $[5,]834.3 
from 4th February, besides the costs of this action. 
KELLY & MACRAE, 
Attorneys for Plaintiffs. 


Oftice—P. O. address—237 Broadway, New York city. 


STATE OF ILLINOIS, ) 
a - 88: 
County of Cook, | 


Edward Lees, being duly sworn, says that he is one of the plain- 
tiffs above named; that he is of the age of thirty years, and resides 
at the city of Chicago, in said county ; that he has read the forego- 
ing complaint and knows the contents thereof, and that the same is 
true of his own knowledge, except as to matters therein stated to be 
alleged on information and belief, and as to those matters he be- 
lieves it to be true. 


EDWARD LEES. 


Subscribed and sworn to before me this 22nd day of March, 1879. 
[N. P. SEAL. ] WILLIAM 8. CADMAN, 
Notary Public. 


220) =o STaTE OF ILLINOIS, | = 
Cook County, gee 


I, E. F. C. Klokke, clerk of the county court of Cook county, the 
same being a court of record, do hereby certify that William 8. Cad- 
man, Esq., whose name is subscribed to the annexed jurat, was, at 
the time of signing the same, a notary public in and for Cook county, 
duly commissioned, sworn, and acting as such and authorized to 
administer oaths; that I am well acquainted with his handwrit- 
ing, and I verily believe that the signature to the said jurat is 
genuine. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Chicago, in said county, this 22nd 
day of March, 1879. 

[SEAL.] E. F. C. KLOKKE, Clerk’. 


And thereupon, on the 6th day of May, A. D. 1880, there was filed 
in said court a certain petition and bond for the removal of said 
cause into the United States court for the northern district, and a 
certain order was entered of record, all of which is in the words and 
figures following, to wit: 
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Amended Bill. 
In the Circuit Court of Cook County. 


Epwarp Lees & Rorert J. HeEnprRIcKS 


is, 
ANnpbERSON FowLer, JAMES WILSON, GEoRGE HARDING, HENRY 
221 S. Tow.e, Bextamin P. [Lurcuinson, AND FRANK CLIFTON. 


Amended Supplemental Bill. 


Epwakp Lers & Ronert J. HENDRICKS 
i's, 

ANDERSON Fow Ler, JAMES WiILson, GeoRGE Harpine, Henry S. 
Towle, Benjamin P. Hutchinson, Frank Clifton, Robert D. Fowler, 
John A. Hunter, Ruben M. Huffman, and The Lees & Hendricks 
Packing and Provision Company. 


STATE OF ILLINOIS, | 
. . / an >t > ae 
County of Cook, | 


To the honorable judges of said court in chancery sitting: 


Your petitioner, Anderson Fowler, respectfully shows to this honor- 
able court that the amount in dispute in the above-entitled suit ex- 
ceeds, exclusive of costs, the sum or value of five hundred dollars. 

That the said suit is between citizens of different States as follows, 


to wit: Your petitioner was at the time of the commencement of 


said suit, and still is, a citizen of the State of New York. The said 
complainants, Edward Lees and Robert J. Hendricks, and each of 
them, was then and is now a citizen of the State of Illinois; the said 
James Wilson and George Harding were, and each of them was 
then and is now, a citizen of the State of New York; the said Henry 
S. Fowle, Benjamin P. Hutchinson, Frank Clifton, John A. Hunter, 
and Ruben M. Huffman were, and each of them was then 

222 ~=and is now, a citizen of the State [of ] Illinois; and the said 
Lees and Hendricks Packing and Provision Company was 

then and is now a corporation duly organized and doing business 
within and under the laws of the State of Illinois; and the said 
Robert D. Fowler was then and is now a subject of Her Majesty the 
Queen of Great Britain and Ireland, residing in the State of I]linois. 
Your petitioner states that in the said suitabove mentioned there 

is a controversy which is wholly between citizens of different States, 
and which can be fully determined as between them, to wit, a con- 
troversy between your petitioner, as defendant, and the said Edward 
Lees and Robert J. Hendricks, as complainants. And your petitioner 
offers herewith a bond with good and_ sufficient surety for his en- 
tering in said circuit court of the United States, on the first day of 
its next session, a copy of the record in this suit, and for paying all 
costs that may be awarded by said cireuit court if said court shall 
hold that this suit was wrongfully or improperly removed thereto. 
And he prays this honorable court to proceed no further herein, ex- 


ee 


e~e 


oad 


~~ 
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cept to make the order of removal required by law, and to accept 
the said surety and bond, and to cause the record herein to be re- 
moved into said circuit court of the United States in and for the 
northern district of Illinois; and your petitioner will ever pray. 
ANDERSON FOWLER, 
By HUNTER & PAGE, 

Tis Sol’rs. 

223 HUNTER & PAGE, 


Sol’rs and of Counsel for Anderson Fowler. 


SraTE oF ILLINOIS, ) 
>» SS 
Cook County, j 


John A. Hunter, being duly sworn, deposes and says that he is one 
of the solicitors for the defendant, Anderson Fowler, the petitioner in 
the foregoing petition, and that he has read the foregoing petition 
and knows the contents thereof, and that the matters and things 
therein set forth are true. 


JOHN A. HUNTER. 


Subscribed and sworn to before ine this 6th day of May, 1880. 
JACOB GROSS, Clerk. 


Bond. 


Know all men by these presents that we, Anderson Fowler, as 
principal, and Mark 8S. Thompson, as surety, are held and firmly 
bound unto Edward Lees and Robert J. Hendricks in the penal sum 
of one thousand dollars ($1,000.00); for the payment of which sum, 
well and truly to be made unto the said Edward Lees and Robert J. 
Hendricks, their heirs, administrators, and assigns, we bind our- 
selves, our heirs and representatives, jointly and severally, firmly 
vy these presents. 

\itness our hands and seals this 4th day of May, A. D. 1880. 

T. e condition of the above obligation is such that whereas the said 
And -rson Fowler has petitioned the circuit court of Cook county, in the 

State of Illinois, for the removal of a certain cause therein 
224 pending, whereia the said Lees and Robert J. Hendricks are 

complainants and the said Anderson Fowler and other are 
def ndants, to the cireuit court of the United States in and for the 
ne thern district of Illinois: 

Now, if the said Anderson Fowler shall enter in the said circuit 
court of [the] United States on the first day of its next session a 
copy of the record in said suit, and shall well and truly pay all costs 
that may be awarded by said cireuit court of the United States if 
said court shall hold that said suit was wrongfully or improperly 
removed thereto, then this obligation to be void; otherwise to be 
and remain in full foree and effect. 

ANDERSON FOWLER. [skAt.] 
MARK 8S. THOMPSON. ve 


ROBERT STOTER, Witness. 
HENRY W. BOOTH, 
Witness to Mark 8. Thompson. 


FOWLER. 


AL. 


EDWARD LEES ET Vs. ANDEKSON 


Bill and Amended Supplemental bull. 
Order 35488. 


Epwarp Lees AND Roxpert J. HENDRicKs ) 

Us. 

ANDERSON Fow.Ler, JAMES WILson, GeorGr HARDING, > 3446. 
Hrxry S. Tower, B. P. Hurcuinsox, and Frank 
CLIFTON. 


This day came the said defendant, Anderson Fowler, by Messrs. 
Hunter, Page, and Booth, his solicitors, and presented to the court 
the petition and bond of said defendant, Anderson Fowler, and 
movod the court to transfer said cause to the United States circuit 
court for the northern district of Illinois. The court thereupon de- 
clined to make any order in the premises. 


225. Srarr or In.ivors, } ... 
Cook County, ae 


I, Jacob Gross, clerk of the circuit court of Cook county and the keeper 
of the records and files thereof, in the State aforesaid, do hereby cer- 
tify the above and foregoing to be a true, perfect, and complete copy 
of all papers filed and proceedings had and entered of record in a 
certain cause lately pending in said court, on the chancery side 
thereof, between Edward Lees et al., complainants, and Anderson 
Fowler et al., defendants. 

In witness whereof I have hereunto set my hand and atlixed the 
seal of said court at Chicago, in said county, this 15th day of May, 
1880. 

[SEAL. ] JACOB GROSS, Clerk. 


Ree’d $45.00 for preparing this record May 27, 1880. 
JACOB GROSS, Clerk. 


(Endorsed:) Filed June 7, 1880. Wm. H. Bradley, clerk. 


226 Afterwards, to wit, on the sixth day of July, in the July 

term of said court, A. D. 1880, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


ELWARD LeExrs et al. ) ce 
vs. -In Chancery. 
ANDERSON FOWLER ef al. j 
On motion, time to the defendants, Anderson Fowler and Frank 
Clifton, to answer herein is‘extended ten days. 
Afterwards, to wit, on the seventh day of July, in the July term 
of said court, A. D. 1880, in the record of the proceedings thereof » 


> 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 101 


=_ 
in said entitled cause, before Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 
Order. 
EpwaArpD Lees et al. 
vs. >In Chancery. 
ANDERSON FOWLER et al. 
_ On motion, the defendant, James Wilson, is ruled to answer the 
bill herein within thirty days. 
221 Afterwards, to wit, on the sixteenth day of July, A. D. 1880, 
eame Anderson Fowler, by his solicitors, and filed in said 
clerk’s office his answer to the amended bill in said entitled cause, 
which said answer is In the words and figures following, to wit: 
Answer. 
'n the Cireuit Court of the United States for the Northern District 
of Illinois. June Term, A. D. 1880. In Chancery. 
" ANDERSON Fow.er, Impl’d, ete., 
ads. 
EDWARD LEEs AND Robert J. Henpricks. 
<n 


Answer of Anderson Fowler. 


Untrep STATES OF AMERICA, 
Northern District of Illinois: 


The separate answer of Anderson Fowler, one of the defendants to 
th »amended bill of complaint of the above-named complainants. 


' Th s defendant, now and at all times hereafter saving and reserv- 
ing to himself all and all manner of advantage and benefit of ex- 
eeptio: that might be had or taken to the many errors, inaccuracies, 
and ins ifficiencies in the said amended bill of complaint contained, 
for answer thereunto. or unto so much and such parts thereof as he 

is advised it is necessary or material for him to make an- 
228 swer unto, answering, says: 
‘Lat he admits the execution and delivery of an agreement 
os dated December 29, 1876, between said James Wilson, of the one 
part, this de’endant, of the second part, and said complainants, of the 
third part, whereby said parties agreed to become joint owners of 
two certain lizenses of the United States Dairy Company, granting 
the exclusive right in and throughout the States of Missouri and 
Illinois respectively of a certain invention or improvement in treat- 
ing animal fats under letters patents of the United States issued to 
Hippolyte Mege May 12, 1874, reissue number 5868, and this de- 
fendant believes that said agreement, with the several exhibits there- 
to, is correctly set forth in said amended bill of complaint, and states 
» that in pursuance of said agreement the said Wilson, the said Lees 
a 
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and Hendricks, and this defendant became respectively entitled each 
to a one-third interest in said licenses for the States of Missouri and 
[]linois. 

This defendant, however, denies that he made any anxious solici- 
tation of the complainants to induce them to purchase an interest 
in said licenses, or that to such end he made any false or exagger- 
ated representations to them of the value of said licenses for an 
investment, but defendant avers that said patent was at said time 

supposed and understood by all who had paid any attention 
220 to the matter, including the complainants, to be a valuable 

and important process for treating animal fats, so that the 
complainants were urgently solicitious of purchasing and becoming 
owners of an interest therein without having been urged thereto by 
this defendant or any one from him, although this defendant finally, 
after their repeated request, consented to their becoming interested 
therein jointly with himself and said Wilson upon the terms set out 
in said agreement, not, however, for their mutual account, as un- 
truly alleged, but each on his own account, to the extent of their 
separate interests. Defendant denies that he in any sense acted as 
the agent of said Lees and Hendricks in making the purchase of 
said licenses, nor was it ever so claimed until so set forth in the 
amended bill of complaint, nor did he ever receive from said Lees 
and Hendricks onecent of money or any other valuable thing what- 
ever for his said supposed services rendered them in the alleged 
agency, but defendants states that he acted for himself and in the 
furtherance of his own interests and investments in said licenses, 
and it is only so far as the interests of complainants, Wilson, and 
this defendant were joint in the premises that the defendant can in 
any sense be said to have acted forsaid complainants. Defendant de- 

nies all allegations in said amended bill centained of fraud 
230 ~~ practiced by him upon complainants in the purchase of said 

licenses or in the payment of the purcnase-money therefor, but 
he affirms that the said purchases were made and settled forupon the 
valuation fixed by the said agreement of December 29th, 1876; that 
said agreement was in writing, executed by each of said parties in 
triplicate, a copy.of whereof was delivered to each of the parties, to 
wit, the complainants, said Wilson, and this defendant, and the 
valuation of said licenses and the amount to be paid therefor by 
each of the parties in interest are clearly and explicitly stated in 
said agreement, so that it is not possible that this defendant could 
have defrauded said Wilson of any portion of the amount due him 
for the said licenses without his knowledge and consent, and this 
defendant denies any secret agreement with said Wilson by which 
the complainants were defrauded out of a portion of the purchase 
price of said licenses, as falsely alleged in said amended bill. As to 
the purchase of the said license for the State of Missouri by Fowler 
Brothers, defendant denies that said purchase was made in order to 
‘arry out the said agreement of December 2, 1876, but affirms that 
Fowler Brothers were the owners of said license before any of the 
negotiations that resulted in said agreement, nor did the purchase 
price paid by said Fowler Brothers for said license enter into 
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231 said agreement, and it was never so stated or represented to 

the complainants, and complainants were well aware at the 
time they entered into said agreement that said license for the State 
of Missouri was then held by the firm of Fowler Brothers, of which 
firm they well knew this defendant to be a member. 

Further answering, defendant says that thereafter and about the 
month of January, 1877,the said joint owners of said several licenses, 
as a joint undertaking for the benefit of their separate individual 
interests in the same, ‘and not as partners, as falsely alleged in said 
amended bill,entered upon the business of manufacturing oleomarga- 
rine and ste-rine and the treatment of animal fat under the said Mege 
patent, at St. Louis, in the State of Missouri, and subsequently and 
about the month of October, A. D. 1877, they similarly established a 
like business at the city of Chicago, in the State of Illinois; that in 
the pursui ince of said bus siness |: arge suis of mone y were expended 
in procuring the proper and suitable buildings in which to carry on 
such business in the purchase of machinery, apparatus, and materials 
necessary to be used therein in discharging the pay-roll of employés 
engaged in thesame and in meeting all the other necessary expenses 
incidental to carrying on such business. 

Defendant further shows that the said business of treating animal 

fats under said licenses and manufacturing oleomargarine 
232 and stearine, carried on as aforesaid at St. Louis and Chicago, 
was under the personal supervision and control of one of said 
complainants, who was individually entrusted with the same in ac- 
cordance with the terms of said agreement of December 29, 1876, 
and in pursuance of said trust it became and was his duty to attend 
to the purchase of raw materials to be treated under said patented 
process, to employ all labor, skilled or otherwise, to superintend the 
general working of said business, and to put its products upon the 
markets at the best time and places tu secure the most advantageous 
sales thereof, and to create and foster a demand therefor; all 
which services such one of the complainants was bound by the terms 
of said agreement to render without receiving any compensation 
therefor. Defendant states that said Hendricks did go to St. Louis 
aforesaid, and during all the time that the said business was prose- 
cuted there and at the city of Chicago the same was under the sole 
and exec-usive contro!, management, and superintendence of said 
Hendricks [and ] of said Lees; and defendant denies that the same was 
carried on under the advice, direction, and general super-tendence 
of him, this defendant, but aflirms that this defendant was during 
all that time almost continually engaged in his pressing business 
cares and complications connected with the pac king and pro- 
233 vision firm of Fowler Brothers, principally at the city of New 
York, and was therefore obliged because of his absence and 
business engagements to depend entirely upon said Lees and Hen- 
dricks for the proper management of said oleomargarine business. 

Defendant further states, upon information and _ belief, that the 
said complainants so inefficiently conducted and managed said 
business, and were so neglectful of properly working up demands 
for and sales of its products, that the said business was carried on 
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at a continual loss and was a constant drain upon this defendant to 
keep it running. 

Defendant states that, although it was agreed in and by said 
agreement of December 209th, 1876, that any capital necessary 
to the prosecution of said business of treating animal fats under said 
Mege patent should be furnished by the parties to said contract, 
share and nip alike, yet the said Lees and Hendricks have utterly 
failed to meet or pay their share of such expenses, but this de- 
fendant has, Hines time to time, as it Became necessary, paid from 
his own personal funds the share of such expenses which said Lees 
and Hendricks ought to have paid, as well as and in addition to 
this defendant’s own share thereof, and that the sum total of moneys 
so advanced by this defendant for said Lees and Hendricks at their 
[ request], and for which they were thusindebted to him, was $7,726.04 

and interest thereon. 
234 Defendant denies that Lees and Hendricks are not bound 

to pay their proportion of the expenses incurred in conduct- 
ing said business at Chicago, but insists that by the terms of said 
agreement of December 20th, 1876, they were so bound, and that 
they could not withdraw or be released from the terms thereof with- 
out the consent of the other parties thereto, which consent, in the 
matter referred to, this defendant avers was never given by either 
himself or said Wilson, and the only claim that this defendant has 
ever made against said Lees and Hendricks was that they should 
pay } of the expense and loss of running said business at St. Louis 
and Chicago, as they were bound to do by the terms of said agree- 
ment, and he denies that he has ever sought to charge an excessive 
or unjust proportion of such loss upon the complainants. 

Defendant furtherjsays that, as a consequence of the great loss and 
expense at which said business was conducted, and of the small de- 
mands for its products and the low prices realized, the value of said 
licenses under said Mege patent became greatly depreciated, and the 
said Lees and Hendricks began to regard the money invested there- 
in by them as a losing venture, and, as defendant believes, they be- 
came discouraged and despaired of ever realizing the amount they 

had paid therefor, and they became fearful that they would 
235 become involved in yet greater loss, expense, and liabilities, 

and were anxious to dispose of their interest in said licenses 
and business before the value of the same should be further depre- 
ciated or they involved in heavier losses, and that the said Lees and 
Hendricks, with a view of making the most favorable disposition of 
their interest in said licenses and said business, made propositions 
both to this defendant and to said Wilson for the sale of their inter- 
est so that they might realize thereon before the value thereof be- 
came further depreciated, and might ve discharged from their labili- 
ties theretofor incurred and from the danger of becoming involved in 
further liability. 

Defendant further shows that, as he is informed and believes, the 
said propositions and negotiations for the sale of complainants’ said 
interest resulted in their freely and voluntarily entering into a writ- 
ten contract for the sale of all their interest in said licenses for Mis- 
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sourl and Illinois under the Mege patent, and in and to all the 
property belonging to said business, and in and to any corporation 
or corporations thereafter to be formed for the purpose of working 
said licenses, to said James Wilson, which said contract was dated 
October Ist, 1878, and was an absolute and unconditional assignment 
and conveyance to said Wilson of all the Lees and Hendricks inter- 
terest aforesaid; that said Wilson, as the consideration for such sale 
to him, agreed to pay the complainants the sum of $10,000.00 in three 

equal installments, at 60 days, 90 days, and four months, respect- 
236 ively,for which sums said Wilson gave histhree several accept- 

ances in favorof complainants; and he, said Wilson, did further 
agree to procure their release and discharge by this defendant 
from their indebtedness todefendant on account of the advances made 
by him as aforesaid on complainants’ behalf and request in the 
prosecution of said business at Chicago and St. Louis. In order to 
secure the due payment of said acceptances upon the maturity 
thereof and the procuring of said release, the contract of sale afore- 
said was placed in escrow in the hands of one B. P. Hutchinson, 
and, upon the payment of said acceptances at maturity and the 
procurement of such release, said Hutchinson was authorized to de- 
liver to said Wilson the contract of sale aforesaid, conveying to said 
Wilson absolutely all right, title, and interest of the complainants in 
the licenses aforesaid, and in said business, property, and corpora- 
tions. 

Defendant further shows that afterwards, and before the maturity 
of said acceptances of said Wilson, the value of said property and 
licenses continued to depreciate; that said business of manufactur- 
ing under said licenses at St. Louis and Chicago had been closed on 
account of the continual loss and expense above the proceeds at- 
tendant upon working the same, the intention of forming corpora- 

tions for the purpose of handling said licenses had been by 
237 ~all the parties interested indefinitely postponed, because of 

the depressed state of business and the untoward results from 
the said ventures at St. Louis and Chicago, and, as defendant be- 
lieves, the said Wilson became unable or unwilling to carry out 
his part of the contract aforesaid for the purchase of complainants’ 
said interest, and failed to pay his said acceptances as they matured, 
and to procure the release aforesaid of complainants’ indebtedness 
to this defendant. All charges and allegations in said bill of com- 
plaint contained to the effect that this defendant contrived and en- 
deavored to prevent said Wilson from fulfilling said contract, and 
was endeavoring to procure to himself an advantage against said 
complainants by reason of such non-fulfillment by said Wilson, in 
order to discourage and weary the complainants to part with their 
rights for an inadequate consideration, this defendant declares are 
absolutely false. So far from such being the fact, he avers that he 
was inclined to assist said Wilson in carrying out said deal, and did 
enter into an agreement with said Wilson by which this defendant, 
at his option, to be exercised at any time before the maturity of the 
last of said acceptances, might have a conveyance from said Wilson 
of one-half of said complainants’ interest in said licenses in 
14—174 


106 EDWARD LEES ET AL. VS. ANDERSON FOWLER. 
238 consideration of defendants paying one-half of the price 
agreed to be paid by Wilson for such interest, such payment 


to be made by defendants furnishing said Wilson with a release of 


all of complainants’ said indebtedness to him, roughly estimated at 
$7,000, and, in addition, $1,500 in money; but this defendant states 
that, before the said last acceptance had matured, this defendant 
became honestly satisfied, from the continued depreciation of said 
licenses and the increasing disfavor with which they were regarded 
by provision men and others, for the reasons above set forth, that it 
would be a losing and unwise investment for him to purchase said 
half interest from Wilson on the terms aforesaid, and therefore he 
declines to exercise said option to purchase the same. 

This defendant says that after certain of said acceptances of Wil- 
son had matured and were dishonored, the said complainants be- 
coming doubtful and discouraged of said Wilsons ever completing 
his said agreement for the purchase of their interest under said 
licenses, and being sick of and unwilling to bear the continued loss 
attendant upon their said investment, and being anxious to engage 
in some profitable business, but lacking the necessary capital there- 

for, and there being, moreover, ho apparent prospect of real- 
239 izing any return from the said Mege licenses, did, after the 

maturity of two of said Wilson’s acceptances, which defend- 
ant believes remained unpaid, desire this defendant to purchase 
their said interest and discharge them from their said indebtedness 
to him, and from any further hability on any agreements in refer- 
ence to said license whereon they were held, and enable them to 
Cngeage in some other business. 

Defendant says that, in pursuance of negotiations thereupon and 
thereafter in good faith had, the said Lees and Hendricks did, on 
the 18th day of January, A. 2 IS7, enter into a written contract 
of sale, fairly and freely made, with this defendant, whereby they 
sold, assigned, and conveyed to this defendant all their right, title, 
and interest, absolutely and not in trust for them or otherwise, in 
and to said licenses, and in and to said property and said corpora- 
tions which thereafter might be formed. Said contract is substan- 
tially the same in form and language as the conveyance of October 
Ist, 1873, by which said complainants sought to make an absolute 
sale of their same interest to said Wilson, and is in words and fig- 
ures as follows: 


“Agreement made January 18, 1879, between the firm of Lees and 

Hendricks, of the city of Chicago, a corpartnership composed 

240 of Edward Lees and Robert J. Hendricks, and Anderson 
Fowler, of the city of New York. 

“Whereas an agreement was heretofore entered into by Lees, 
Hendricks and Co., James Wilson,and Anderson Fowler, which was 
dated December 29th, 1876, and a further agreement was entered 
into by said parties, together with James Turner, dated October 1], 
1877, and another agreement was. entered into by the said parties 
and said Turner, dated December 27th, 1877, each of which agree- 
ments is referred to as and is made a part of this agreement, as is 
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& ‘te ment : | : © kend ©. 7 
-_ oe W nade October Ist, 1875, between Lees and Hendricks 
and Jalics “leon ° 

« "Tes H caonte now w; . , 

presents now witness that said Lees and Hendricks and 


the %%¢ral members of that firm do hereby, for value received, 
fant, bargain, sell, assign, transfer, and set over to Ander- 
son Fowler, his executors, administrators, and assigns, forever, 
all right, title, and interest of said firm of Lees and Hendricks, and 
of each member of that firm, of, in, and to any of and all the licenses 
heretofore issued by the United States Dairy Company (of the State 
of New York) touse its patents in the Statesof Missouri and Illinois, and 

in and to the property referred to in the said agreement- above 
24] mentioned, and each of them and In and to the corporation or 

corporations agreed to be formed by thesaid ngreements, so that 
they hereby assign and transfer to and vest in said Fowler, and his ex- 
ecutors, administrators, and assigns, all and every right and interest of 
every name and nature which at any time heretofore said Lees and 
Hendricks, or either member cf that firm, had (1) under anyand every 
livense issued to said United States Dairy Company for the use of 
its patents in Missouri or Illinois; (2), to the factory and real and 
personal property and rights agreed to be conveyed by Mr. Turner 
to the prospective Illinois Oleo Company under the agreement of 
October s LSi7, or otherwise; (5), Lo any share or interest in that 
Or any other COMMpahy Or any other property or equity or claim, de- 
mand, or right under said said agreements or ¢ ither of them. 

“And Messrs. Lees and Hendricks hereby covenant and agree 
toduly execute, acknowledge, and deliver to said Anderson Fowler, 
or his representatives or assigns, any and all such further assign- 
ments and instruments as he orthey (paying the expense thereof) may 

request — fully and perfectly to convey and assure to him 
242 and them the property, riglits, and interests above refer- 
red to. 

“Tn consideration of the assignment and transfer hereby made, Mr. 
A. Fowler takes Messrs. Lees and Hendricks’ place, and agrees to 
perform their duties and covenants under said agreements In so far 
as they are therein liable to any other person or persons, and he 
hereby agrees to save them harmless from all loss or damage by rea- 
son of any convenant or agreement therein upon their part. 

“In witness whereof we have hereunto set our hands and seals 
January 18th, 1879. 


“LEES & HENDRICKS. [SEAL] 
“R. J. HENDRICKS. SEAL. 
“EDWARD LEES. SEAL. 
“ ANDERSON FOWLER.” SEAL. 


Defendant further SaVs that as the consideration for said sale 
and conveyance he agreed to assume said Lees and Hendricks’ 
place, and to perform their duties and convenants under the agree- 
ments insaid deed of conveyance mentioned, and tosave them harm- 
less from allloss and damage by reason of any covenant or agree- 
agreement therein upon their part, as is in said deed of conveyance set 
forth ; and as a further consideration therefor this defendant a; 
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ndebted ness to 


to release said Lees and Hendricks from their said , ! 

him by reason of the advances so made by hi\®* aloresaid 
243 ontheiraccount and behalf in the prosecution of sas business 

at St. Louis, amounting to the sum of $6,318.84 and rierest 
accruing, due thereon from the 30th day of April, A. D. 1877, atd 
in the prosecution of their said business at Chicago, amounting to 
$1,407.20, and interest thereon from the 22d day of October, A. D. 
1877, and did further agree to furnish the sum of $10,000 as a capi- 
tal with which to start a business for said Lees and Hendricks, as 
hereinafter more fully stated; that, as this defendant believes, the 
statements in said bill contained, that the said Lees and Hendricks 
were at said time left without capital with which to conduct busi- 
ness and had no property except their interest in said licenses, are 
true; and he avers that they were for this reason anxious and de- 
sirous that this defendant should purchase the same of them upon 
the terms aforesaid, so that they should not only be released from 
all liability thereon and from their indebtedness, but should also be 
enabled by the capital so furnished them by this defendant to enter 
anew into business free from debt and untrammeled by any lia- 
bility. 

As to all and every statement in said amended bill contained to the 
effect that this defendant sought to obtain an assignment of complain- 
ants’ said interest in trust*’as security or otherwise, and that the same 

was made in trust for the accommodation of said Fowler, or 
244 ~=that he represented to said complainants that he was about 

to sue said Wilson and could handle complainants’ and _ his 
own interests better if he had such assignment, or that he would pay 
said complainants all that he should hereafter realize out of their 
said interest, less the amount of their said indebtedness to him, and 
all allegations in said bill that the said sale of complainants’ said 
interest to this defendant was in any sense in trust or other than an 
absolute conveyance thereof to this defendant for his own, sole, and 
individual behoof and benefit—this defendant declares such state- 
ments and allegations, every and all, to be wholly false. 

Defendant further states that he was informed, and so believed the 
truth to be, that at the time said deed of conveyance was made to 
him as aforesaid the said prior deed of conveyance of the same in- 
terest and property to James Wilson was in escrow with said Hutch- 
inson, and that although said Wilson had failed to perform his un- 
dertakings, and had not met his matured acceptances given as part 
consideration for said conveyance, and had not procured said release 
from this defendant, yet the said Lees and Hendricks had not 
succeeded in procuring the formal cancellation of said deed of sale, 
and for that reason, and because it was uncertain what claims the 

said Wilson would assert or attempt to maintain in the 
245 premises, it — agreed between this defendant and complain- 

ants that the said written release of complainants’ said in- 
debtedness to this defendant and a written assignment to this de- 
fendant of all the complainants’ rights and interests under said 
Wilson deed of sale should be executed, and that both of said papers 
should be left as an escrow in the hands of said Frank Clifton until 
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the deed of sale to Wilson in the hands of said Hutchinson should 
be cancelled; and said papers were thereupon so executed and left 
in escrow with said Clifton, as in said amended bill alleged; and 
defendant believes the said written release of the complainants’ in- 
debtedness to this defendant to be truly set out in the amended bill, 
but defendant avers that the purported copy set out-in said bill of 
the said assignment by complainants to defendant of all interest in 
said Wilson deed of sale is in fact a wholly different instrument 
from said assignment, which assignment defendant avers to be as 
follows: 

“Whereas an agreement was entered into October Ist, 1878, be- 
tween Lees and Hendricks and James Wilson, therefore for value 
received we hereby transfer all our rights, interest, equity, or claims 
arising, or which may arise, under above agreement against said 

James Wilson to Anderson Fowler. | 
246 “Tn witness thereof we have set our hands and seals this 
Sth day of January 1879. 
“LEES & HENDRICKS. 
“R. J. HERDRICKS.” 

This defendant, however, avers that the said deed of conveyance 
of complainant’s said interest to defendant, above set forth, was not 
dependent Upon the concellation of said Wilson deed of sale, but that 
the same took effect immediately on the said 18th day of January, 
IS79, and that it was based on other valuable and adequate con- 
siderations in addition to said release, as is above set forth. 

Defendant says that he has never revoked his retease so given, 
but that the same is still tn full force and effect as an eserow in said 
Clifton’s hands, and that said Clifton is in duty bound to deliver 
the same to complainants so soon as they shall have caused said 
deed to Wilson to be cancelled; and defendant further avers that 
although it may be that a formal written release of his said claims 
against the complainants has never been delivered to them, yet that 
both he and, as he believes, the complainants long since became 
satisfied that said Wilson had relinquished all of his claims under 
said prior deed of conveyance to him, and therefore during all 

that time and now this defendant and, as he believes, the 
247 complainants have regarded their said indebtedness to de- 

fendant as fully and effectually discharged, released, and sat- 
isfied in fact as a part of the consideration for said deed of convey- 
ance to him, and therefore during all the time aforesaid neither has 
he demanded payment thereof from the complainants nor have 
they offered to pay the same or any part thereof; that this defend- 
ant failed to tender such formal release simply because he and they, 
as defendant supposes, regarded such written release as an unneces- 
sary formality; but defendant now offers to bring such written re- 
lease into court and deliver the same to complainants. 

Defendant states that both himself and said Wilson are willing 
that the said deed of sale, now in the hands of said Hutchinson, 
should be delivered up and canceled, and he, said defendant, insists 
that the same ought to be done. 
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Defendant further says as to the said loan of $10,000 agreed to be 
advanced to complainants by this defendant as part of the consider- 
ation for the sale by them to him of their interests In the licenses 
aforesaid that complainants were desirous of again going into the 
business of slaughtering cattle and packing + and preserving meats, 
but did not have the required capital therefor, and the refore 
248 they requested the defendant, as a part of the consideration 
aforesaid, toadvance the ten thousand dollars as a capital for 
the said business, which this defendant agreed and was willing to 
do; but defendant avers that thereafter, and at the special instance 
and request of complainants, it was mutually arrainged that, in lieu 
and stead of said proposed loan or advance, a corporation should be 
formed for the purpose of carrying on said business, with a capital 
of $10,000, to be furnished by this defendant, and that said com- 
plainants should receive as their absolute property ,%,; of the capital 
stock of said corporation; that in aceordance with said agreement 
a corporation known as the Lees and Hendricks Packing and Pro- 
vision Company was organized and is now doing business under 
the laws of the State of Illinois, at the city of Chicago aforesaid ; 
that the actual cash capital of said company was $10,000, not one 
cent of which was furnished by the complainants, but all of 
of which was furnished or procured to be furnished by this defend- 
ant; said capital was represented by 100’shares of stock of the par 
and actual value of $100 per share; and upon the due organization of 
said company this defendant caused to be issued to the complain- 
ants, as their absolute property, 45 shares of stock fully 
249 = paid up, of the par and actual value of $100 per share, which 
said stock said complainants took as a part consideration for 
the sale to defendant of their interests in the licenses and business 
aforesaid and in lieu of the proposed loan above mentioned ; nor 
have they ever returned or offered to return any part thereof to this 
defendant, but they have remained the owners thereof, except as 
hereinafter stated in the following paragraph, and in receipt of the 
profits thereof, and by virtue of such ownership they were at the 
organization of said company clected the president and secretary 
thereof, respectively, which positions they continued to hold and 
were holding at the time of the commencement of this suit, and dur- 
ing all of said time they were paid for their services, and received 
adequi ite salaries as such officers. 

Defendant admits that said complainants now hold one-half of 
the forty-five shares of said stock originally issued to them, but he 
denies that they ever transferred the other half of their said forty- 
five shares to him. He states that some time after the organization 
of said company, the exact date whereof he has forgotten, it seemed 
desirable to ail the stockholders of said company, including said com- 
plainants, to increase the capital thereof in order to enlarge and 

add to its business; that the firm of Fowler Brothers were 
250 = desirous of becoming possessed of an interest in said corpora- 

tion, and proposed to add ten thousand dollars to its capital, 
thereby increasing said capital from ten thousand to twenty thou- 
sand dollars, and to take an assignment to themselves as represent- 
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ing the said capital advanced by them of one-half the shares of 
stocks of said company. This defendant states that the said propo- 
sition of said Fowler Brothers was accepted by all the stockliolders 
of the said Lees and Hendricks Company; the said sum of ten 
thousand dollars was paid in by said Fowler Brothers to the capital 
of said company, and each of said stockholders, including said Lees 
and Hendricks and this defendant, assigned to said Fowler Brothers, 
in consideration thereof, one-half of the total number of shares of 
said stock held by them respectively. Resulting from said transac- 
tion this defendant insists that the value of said complainant’s in- 
terest in said company was not depreciated, but, on the contrary, 
was increased, since the actual cash value of each share of stock was 
doubled, and said company enabled to enter upon an enlarged and 
more profitable business. 

Defendant again positively denies that said stock was presented 

by him to said Lees and Hendricks as a gift, or was con- 
251 veyed to them or understood by them in any other sense 

then as a part of the consideration for the said absolute sale 
by the complainants to this defendant of all their interest in the 
licenses aforesaid and in the said property and business. 

Defendant denies all charges of mismanagement and fraud in the 
conduct of the business of said company and the disposal of its 
products or otherwise ; he denies that the said deed of sale by com- 
plainants to him of their interest in the said licenses under the Mege 
patent and other property was upon or for any other consideration 
than is above set forth; he denies that said sale was anything more 
than it purports to be upon its face, to wit, an absolute and uncon- 
ditional sale, transfer, and conveyance of all the complainants’ in- 
terest, without reserve or qualification, to this defendant; he denies 
that said assignment was in any respect a nominal one, and made 
as a security siinply for the accommodation of this defendant, as in 
the amended bill alleged; he denies that said conveyance was in 
any respect in trust for complainants, or that he holds said property 
In trust for them, or that they are the equitable owners of any in- 
terest in the licenses, property, or business so conveyed; he denies 
that he ever agreed to pay to the complainants any share or part of 

any money that he might realize from said licenses, but he 
252 avers that both he and the complainants distinetly under- 

stood that by their said deed of conveyance to him of Jan- 
uary 18, 1879, they parted absolutely with all their interest, of what- 
ever nature or kind, in said licenses; he denies that he has failed 
to effectually release the said Lees and Ilendricks from their said 
indebtedness to him, but avers that the said indebtedness is fully 
and effectually released, discharged, and satisfied, and that both he 
and, as he believes, said complainants have so regarded it ever since 
they became satisfied that the said Wilson had relinquished his 
claims under the prior deed to him aforesaid. Defendant denies all 
charges and allegations of combining with said George Harding to 
cheat and defraud the complainants and to win or wrongfully ob- 
tain their property from them ; he denies that he induced complain- 
ants to make the several assignment- in the amended bill of com- 
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plaint alleged by false representations of danger to them of being in- 
volved in expensive litigation or any other false representations, but, 
on the contrary, he avers that all representations so made by him 
to the complainants were true, and the complainants, as he believes, 
were fully informed in the premises, and entered into said deals and 
transactions of their own accord and free from any influences or In- 

ducement of:defendant, and because they were anxious to 
253 ~=get out of and free themselves from what then seemed and 

they deemed to be a losing venture, and to embark in some 
other and profitable business. 

Defendant denies positively that he has in any respect taken any 
advantage of said Lees and Hendricks in any of the transactions 
complained of, or has attempted to defraud and cheat them. On 
the contrary, he avers that at the time said sale was consummated 
the value of said licenses and manufacturing property had very 
largely depreciated ; that the complainants had long been anxious 
to get rid of their interest therein at continually lessening prices, and 
both this defendant and the complainants regarded the consideration 
paid by this defendant for said deed of conveyance a fair, full, and 
adequate consideration for the same, and that it was more than the 
complainants could have obtained elsewhere. 

At the time said sale was made by complainants to defendant 
this defendant had invested a much larger sum of money than the 
complainants in said licenses and business, and his loss consequent 
upon said depreciation was proportionately greater, and it was not 
until long after said 18th day of January, 1879, that said Wilson, by his 
labor and efforts in getting capitalists informed of the merits of said 
patented process and interested in the same, and also by reason 

of the general improvement in business throughout the 
254 country,succeeded in causing the value of said licenses to 
appreciate, as hereinafter stated. 

During the summer of 1879 the said Wilson, under instructions 
from this defendant, devoted much time, labor, and money in plac- 
ing these licenses before parties likely to be interested in such mat- 
ters, at Cincinnatti and St. Louis and elsewhere, and in demonstrating 
the merits of this process for the treatment of animal fats and _ its 
value as a good, paying investment for parties whose business ex- 
perience and connections fitted them for managing the same, and 
that said Wilson went personally to Cincinnati and St. Louis and 
exerted himself among business men of those cities, and succeeded 
in forming associations of capitalists who agreed to advance money 
to purchase the said licenses from this defendant and said Wilson 
at an enhanced value, so that as a result of his efforts to that end 
he procured the sale of the said licenses for the State of Missouri and 
the counties of Madison and St. Clair, in the State of Illinois, for 
$65,000, of which sum it was agreed by defendant that the said 
Wilson should retain $5,000 for his personal services in the matter; 
that this defendant was and is entitled to two-thirds of the balance 
to wit, $40,000, and upon the completion of said sale this defendant 
sent the complainant Lees to St. Louis as his agent,and not other 
wise, to receive said two-thirds of the proceeds of said sale, but 
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2595 that upon said Lees’ return to Chicago with the said proceeds 
he refused to pay over the same to this defendant, and surprised 
and astounded this defendant with the pretense, then for the first time 
asserted by the complainants and learned by this defendant, that 
said Lees and Hendricks claimed to have any demand against this 
defendant arising out of said sale of their interest in the licenses and 
business aforesaid to defendant, or that they were in anywise entitled 
to or had been promised, expressly or impliedly, any other or further 
consideration than as heretofore stated, and which had been fully 
paid and satisfied by this defendant. Defendant states that the said 
Lees finally consented to pay over said $40,000 upon this defendant 
agreeing with complainants to submit their said alleged and _ pre- 
tended claims to arbitration, although disclaiming and repudiating 
complainants’ claim, and an agreement to that effect was drawn up 
by the clerk of said defendant, Towles (and not by this defendant’s 
agent, as in said bill untruly alleged), which said agreement was 
duly signed by the complainants and this defendant; and this defend- 
ant, averring that said agreement was entered into in good faith by 
him, denies all charges of fraud or bad faith in regard thereto. 
206 Defendant says further in regard to the said paper set forth 
in the amended bill of complaint, and alleged to have been 
executed by said Lees and Hendricks at the same time that said ar- 
bitration agreement was signed, that the said Lees and Hendricks, 
of their motion, requested the clerk of said Towle, who was in no 
sense the agent of this defendant, to draw up a power and authority 
from them to said ‘Towle, trustee, to sell their said pretended inter- 
est in said licenses and pay the proceeds to this defendant; where- 
upon this defendant, not having his counsel present, asked said clerk 
whether he, defendant, was in any respect bound by the said paper 
or the statements or expressions therein; that said clerk informed 
this defendant that he could not be bound thereby, inasmuch as he 
was nota party thereto; that this defendant then stated to said clerk 
that said papers was entirely unnecessary and superfluous, as the 
said Lees and Hendricks had no interest whatever in said patent; 
and this defendant, considering that he was not bound by said paper, 
to which he was not a party, paid no further attention to the same, 
did not hear it read, por does he know whether the same is correctly 
set out in said amended bill of complaint; and defendant states that, 
so far from assenting to any assumption in said paper contained of 
said Lees and Hendricks still having an interest in said 
257 licenses, he has always, before and after and at the time said 
paper was drawn, consistently and continually denied any 
such interest in them. 

Defendant further says that negotiations were pending for the sale 
of the said licenses forthe State of Illinois, under the efforts of said 
Wilson, for the sum of $75,000, and had been brought nearly to a 
successful close when this suit was begun and the writ of injunction 
issued herein ; and this defendant avers that the complainants have 
not, nor have had at any time since the said 18th day of Jan- 
uary, 1879, any interest whatever in the said Illinois license, and 
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that it could not therefore concern them whatever disposition ths 
defendant and said Wilson saw fit to make of the same. 

The allegations in said amended bill contained that the consent 
of said Wilson and the United States Dairy Comnpany are necessary 
to the said sale by complainants to this defendant are neither ad- 
mitted nor denied; but the defendant charges that complainants 
cannot set up the lack of any such consent, and thereby avoid a 
sale by them consummated to a bona fide purchaser, and upon ade- 
quate and valuable consideration which they have received and en- 
joved ; and defendant further avers that both said Wilson and the 
United States Dairy Company have long known and acquiesced in 

said sale. 
258 Further answering, defendant admits that he is a man of 

large means, and is amply able to respond to any claims for 
damages that the complainants may have against him in the prem- 
ises, and that he is possessed in his own right, free and clear of In- 
cumbrance, of real and personal property situated within the juris- 
diction of this court many times in value the amount of the 
complainants’ claim herein, and that these complainants are well 
aware of all of these facts. 

As to the alleged indorsement said to have been made by George F. 
Harding on the back of the agreement with said Turner of date 
October 1, 1877, and signed by the complainants on the said 18th 
day of January, 1879, this defendant avers that if any such indorse- 
ment was executed by the complainants it was in pursuance of 
their agreement for further assurance in said deed of conveyance to 
this defendant, and for the purpose of more effectually conveying said 
complainants’ interests to this defendant, and as a part of the same 
transaction, and this defendant distinetly denies any and all allega- 
tions of fraud, collusion, and trickery in connection therewith, but 
avers that he acted in perfect good faith; that there was no deceit 
or imposition practiced upon the complainants, but that they fully 
understood what they were doing. 

In regard to the said agreement dated January 18, 1879, be- 

tween complainants, James Wilson and George IF. Harding, 
259 this defendant denies all allegations of fraud collusion, 

and trickery in connection therewith, and avers that he, on 
his part, executed said document in good faith, for the purposes and 
upon the consideration only that are fully expressed upon its face, 
and because he believed it to be for the best iiterests of all parties, 
and he supposed then, and still:supposes, that all the other parties 
acted in like good faith and for similar reasons. 

Defendant in further answer avers that the said Lees and Hen- 
dricks are expericnced business men of full and mature age; that 
there was no concealment or imposition practiced upon them in any 
of the transactions complained of, nor did they surrender up their 
own judgment and act and depend upon advice and directions 
sought from this defendant or others; but this defendant avers that 
they were fully informed of all the premises, and used and acted 
upon their own discretion, reinforced by a thorough understanding 
of the matters in question; and this defendant avers his present be- 
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lief that fora long time after said 18th day of January, 1879, the 
suid Lees and Hendricks regarded their said deed of sale to this de- 
fendant as an absolute and unconditional sale and transfer to him 
of all their interest aforesaid, and that they continued to so regard 
it, and to acquiesce in the same until they saw that by the efforts of 
said Wilson, and the marked improvement in the times and in the 

value of the products manufactured under said Mege patent, 
260 not expected or anticipated by the parties at the time of the 

execution of said sale and transfer, the value of said licenses 
Was appreciating, and that this defendant and Wilson were about to 
dispose of the same at an enhanced price; and that thereupon com- 
plainants without right sought to share in such profits, and to that 
end they wickedly, and falsely, and with intent to defraud defend- 
ant, devised and invented the fietion set forth in their amended bill 
of complaint of an accommodation sale in trust for them; all of 
which is false and fraudulent. 

As to all the allegations in said amended bill of complaint con- 
tained and not already herein sufficiently answered, defendant 
neither admits nor denies the same, but calls for proof thereof. 

And this defendant denies all and all manner of unlawful con- 
federation and conspiricies wherewith he is charged. 

All of which matters and things this defendant stands ready to 
aver, maintain, and prove, ete., aud humbly prays to be hence dis- 
missed, ete. 

ANDERSON FOWLER, 
By HUNTER ann PAGE, 
llis Solie. 

HUNTER axnp PAGE, 

Solic. and of Counsel for Anderson Fowler. 
Endorsed: Filed July 16th, 1880. W. IT. Bradley, clerk. 


261 Afterwards, to wit, on the twentieth day of July, A. D. 1880, 

came the complainants, by their solicitors, and filed in said 
clerk’s office their replication to the answer of Anderson Fowler to 
the amended bill in said entitled cause, © ich said replieation is in 
the words and figures following, to wit: 


Replication. 
In the United States Cireuit Court for the Northern Distriet of Illinois. 
In Chancery. 
EDWARD Lees AND Ropert J. HENDRICKS 
Us. 
ANDERSON FOWLER et al. 


(general Number 17060. 
| ‘Term No. 1893. 


The replication of Edward Lees and Robert J. Hendricks, com- 
plainants, to the answer of Anderson Fowler, one of the defendants, 
to the amended bill of complaint, said answer having been filed in 
July, 1880. 


These repliants, saving and reserving unto themselves all manner 
of advantage of exception to the manifold insufticiencies of the said 
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answer, for replication thereunto,say that they will aver and prove 
their said amended bill to be true, certain, and sufficient in the law 
to be answered unto, and that the said answer of the defendants 
is uncertain, untrue, and insufficient to be replied unto by this re- 
pliant, without this, that any other matter or thing whatsoever 
262 inthe said answer contained material or effectual to be re- 
plied unto, confessed and avoided, traversed or denied, is true; 
all which matters and things these repliants are and will be ready 
to aver and prove as this honoratle court shall direct, and humbly 
prays as in and by their said bill they have already prayed. 
CHARLES A. GREGORY, 


Solicitor for Complainants. 
Endorsed: Filed July 20, 1880. W. H. Bradley, cl’k. 
« ae F 


Afterwards, to wit, on the the fifth day of August, A. D. 1880, there 
was filed in said clerk’s office a certified copy of amended supple- 
mental bill in said entitled cause, which said certified copy is in the 
words and figures following, to wit: 


263 Amended Supplemental Bill. 
In the Cireuit Court of Cook County. In Chancery. 


Epwarp Less et al. ) : 
vs. P dd488.  SAAG., 
ANDERSON FOWLER et al. ) 


STaTE OF ILLINOIS, | 
88: 
Cook County, j ° 
To the Honorable M. F. Tuley, one of the judges of the circuit court 
of Cook county, in the State of Illinois, in chancery sitting: 

Your orators, Edward Lees and Robert J. Hendricks, of Chicago, 
in the county of Cook and State aforesaid, respectfully represents 
unto your honor that on the third day of December, 1879, your ora- 
tors exhibited their bill of complaint against Anderson Fowler, 
James Wilson, Henry Towle, George Harding, B. P. Hutchinson, 
and Frank Clifton, thereby praying certain relief against the said 
Fowler and others as therein prayed, and for injunction against the 
sale of a certain license under the Mege patent, more fully described 
in said bill. 

Your orator- further represents that all the defendants, except said 
Harding, have been personally served with summons, and the said 
Harding has been served by publication notice under the statute, 

and a'l the defendants, except said Harding and Hutchinson, 
264 have appeared herein, and said cause is still pending and un- 

determined in this court, & such further proceedings have 
been had therein as appears by the files & records of said court. 

And your orators now, by way of amendment to the supplemental 
bill by them filed herein heretofore, represent that since the filing 
of said bill of complaint the license under the United States Dairy 
Company for the State of Illinois (excepting therefrom the two 
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counties of Madison and St. Clair), under the Mege patent referred 
to in said bill, has been sold by the consent and agreement of your 
orators and said Fowler and said Towle, trustees, and the others 
therein interested, to wit,on or about the 10th day of December, 
1879, for the sum of seventy-five thousand dollars cash, and the 
proceeds of said sale have been paid over to said Towle, trustee, and 
by him paid out to the parties claiming their interest, except as to 
twenty-five thousand dollars thereof, part of said seventy-five thou- 
sand dollars, which sum of twenty-five thousand dollars has been 
retained by said Towle, trustee, as he is in said original bill deseribed, 
to represent and satisfy your orator’s interest in said license, so far 
as the same may suffice therefor, and the same is, by agreement of 
your orators and said Fowler and the consent of said Towle, 
265 deposited, or to be deposited, in the Commercial National 
Bank of Chicago, subject to such order in reference thereto 
as this court may make, and for this purpose the injunetion in this 
cause heretofore ordered in regard to the sale of said license was, 
by agreement between the last-named parties and your orators, modi- 
fied, as will more full appear by the stipulation on file in this cause. 
Your orators state that since the filing of the supplemental bill 
herein in this cause, which was on the 12th day of January, A. D. 
ISSO, the following matters have arisen: The answer of said Fowler 
filed herein sets up certain new matter as to the stock of the Lees 
and Hendricks Packing and Provision Company and matters con- 
nected therewith. Your orators now state that the following-named 
persons are the only persons who own stock in said company, and 
the amount of stock each owns is as set out here, to wit: 


Edward Lees.........- a 
i imanrniagiaahx 622) 2: —— 
> : 4" slaw 

Robert D. Fowler acc iaaleshae l ESE oe ee 
Anderson Fowler... --- j : 

I i aaiecinahile ts 50 shares. 
a Se 5 shares. 
re ieee about 1. share. 


As your orators are informed and believe. 
Your orators further state that from the organization of 
said company till a time after filing said supplemental bill 
266 your oratur, said Lees was the president of said company, and 
your oretor, said Hendricks, was the secretary and treasurer 
of said company, and together they were the workingmen and the 
conductors of the entire business of said company, but always under 
the influence and advice of said Anderson Fowler and the board of 
directors: that on or about the — day of February, ISSO, said An- 
derson Fowler, without any sufficient cause whatever, but out of 
spite and malice against your orators, on account of their bringing 
this present suit, caused the book of account of said company to be 
taken from the possession of your orators, in whose possession the 
same had been up to that time, lawfully in such possession, and 
also caused your orators to be superseded in their said offices and 
new persons to be elected therein and your orators to be turned out 
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of such offices from all active participation in said business; and 
your orators, under protest and not waiving any rights of theirs in 
the premises, left said business on compulsion of said Fowler; and 
thereupon said Anderson Fowler resigned his position as director in 
said company, and causing some stock therein to be transferred to 
John <A. Hunter, his attorney «& solicitor in this suit, he 
caused said Hunter to be elected a director in said com- 
pany, so as to have him, Hunter, personally present here 
267 in Chicago & at the meetings of the board of directors of said 
company in the matters of said company. By means of the 
premises your orators have been deprived of their positions and sala- 
ries therein, and the value of their stock therein has been lessened 
& made of no value to them, and this by reason of the arbitrary 
and fraudulent conduct of said Fowler, and your orators say that the 
business of said company is still run in the fraudulent and arbitrary 
manner that your orators have heretofore stated in the amended 
bill of complaint herein. Your orators say that an account ought 
to be taken of the affairs of said corporation and your orators’ In- 
terests therein set apart to your orators, and your orators ought to 
be allowed to take back their name from said corporation, and that 
said corporation ought to be dissolved, and that said Fowler Brothers 
ought to be enjoined from acting as the agents & brokers & commis- 
sion men of said company, & that said Fowler ought to be com- 
pelled to pay to your orators the full and entire value of their said 
stock, and to account to said corporation for all illegal & excessive 
charges and gains either he or his firm of Fowler Brothers have 
made or charged against said corporation while acting as its agents 
or otherwise ; aud your orators say said corporation is a mere 
268 = fraudulent contrivance of said Anderson Fowler by which, 
under the forms of law, to obtain the name & credit of your 
orators & their work & labor at your orators’ cost & expense. 

Your orators further states that since the filing of the original bill 
herein a fact has occurred which has come.to the knowledge of your 
orators since, & wholly since, filing their supplemental bill herein, 
to wit, that said Fowler and said Harding has each of them made «& 
delivered to said Wilson a release under seal of and from all claims 
and demands which the said Wilson might or could have against 
either the said Harding or the said Anderson Fowler in or about the 
said oleomargarine business & said license property, «c., in this suit 
mentioned & deseribed; and your orators say they bring here their 
said shares of stock In said corporation, & tender the same duly as- 
signed unto said Anderson Fowler, and ask the court here to allow 
& decree to your orators the full value thereof. 

Your orators further state that the firm of Fowler Brothers 
is a partnership, and consists of Anderson Fowler, Robert D. 
Fowler, John fowler, George Fowler, and William Fowler, 


who are brothers, and that Frank Clifton 1s a clerk in their 


employment, as is also Reuben M. Huffmann, & that said 
Clifton was elected treasurer of said company at said Ander- 

son Fowler's instance & request in February, 1880, and 
269 said R. M. Huffman was appointed secretary of said com- 


Semele ton ha. ae 


“2? 


@a@ 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 119 


pany at the like instance in said February, to fill [the offices 
heretofore held by your orator, said Hendricks, & that these changes 
were made without the consent of either of your orators, & were 
fraudulently made to deprive your orators of all position & influ- 
ence in said corporation; that said corporation have made no 
dividend of profits, &, as your orators believe, will not make any 
dividend, although said corporation has a large surplus, to wit, more 
than ten or twelve enna dollars, over and above its capital of 
ten thousand dollars; and your orators state that the entire capital 
stock of said company has long since & upon its setting out in busi- 
ness been fully paid up; that all the matters herein and in the 
amended bill of complaint set out concerning said company are & 
were at the time of their occurring known to all the stockholders of 
said company ; that the business of said company is buying «& sell- 
ing meats & provisions, packing & canning meats, &e., and as more 
particularly deseribed in its articles of association & its charter & 
its duration is limited to ten years from the date of its incorpora- 
tion—i. ¢., in 1S79—«€ said corporation is entirely & abundantly 
solvent, & vour orators do not know of any creditors of said company. 
Forasmuch, therefore, as your orators are without remedy 
270 ~—in the premises, except in a court of equity, and to the end 
that the said Anderson Fowler, James Wilson, Henry S. 
Towle, trustee ; George Harding, B. P. Hutchinson, Frank Clifton, 
and George Fowler, Robert D. Fowler, William Fowler, and John 
fowler, John A. Hunter, and Reuben M. Huffman, The Lees & 
Hendricks Packing & Provision Company may be required to make 
full and direct answer to the same, but not under oath, the answer 
under oath being hereby waived, and that this your orators’ bill 
of complaint may be deemed and taken as & for an amended bill of 
supplement to said original bill, and that a decree may be made here- 
inthat said Anderson Fowler pay your orators the full one-third part 
of all the proceeds of the sale of said license & licenses, & that the full 
value of all their said stock, to be ascertained by an accounting of 
said corporation with said Fowler & said Fowler Brothers & how- 
ever otherwise, & that said corporation be dissolved as a fraud on 
your orators, & for an injunction against the said corporation doing 
business with said Fowler Brothers as its agents or otherwise pros- 
ecuting its said business, & that the same be wound up,and for such 
other & further relief & different relief, and for the relief originally 
prayed in such amended bill of complaint as shall seem agreeable 

to equity ; & your orators will ever pray Ke. 

! EDWARD LEES. 
R. J. HENDRICKS, 
By EDWARD LEES. 


27] CHARLES A. GREGORY, 


Solicitor for Complainant & of Counsel. 


SraTE OF ILLINOIS, } 
Cook County, J 


Edward Lees, being duly sworn, states that he has read the fore- 
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going bill by him subscribed, and that the same is true of his own 
knowledge, except so far as the matters therein are stated to be on 
information & belief, & as to such he believes it to be true. 
EDWARD LEES. 
Subscribed and sworn to before me this 8th day April, A. D. 1880. 
[NOTARIAL SEAL. ] DAVID W. MEDBURY, 
Notary Public. 


This amended supplemental bill having been duly filed in the cir- 
cuit court of Cook county, & by accident having been omitted to be 
certified into the United States circuit court for northern district of 
Illinois, it is stipulated that the copy of the same may be filed in the 
said United States circuit court in this cause as a part of the record 
thereof. 

July 16, ’80. 

CHARLES A. GREGORY, 
Sol’r for Compl'ts. 
HUNTER & PAGE, 
| Sol’rs for Defendant, Anderson Fowler. 
272 STATE OF ILLINOIs, | _ . 
Cook County, f° 


[, Jacob Gross, clerk of the circuit court of Cook county and the 
keeper of the records and files thereof, in the State aforesaid, do hereby 
certify the above and foregoing to be a true, perfect, and complete 
copy of an amended supplemental bill filed in said court April 9th, 
A. D. 1880, in a certain cause lately pending in said court, on the 
chancery side thereof, between Edward Lees et al., complainants, and 
Anderson Fowler et al., defendants. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court at Chicago, in said county, this 19th day of July, 
1880. 

[SEAL | JACOB GROSS, Clerk. 

(Endorsed :) Filed August 5th, 1880. Wm. H. Bradley, clerk. 


273 Afterwards, to wit, on the seventh day of August, A. D. 

1880, came Henry 8. Towle, by his solicitor, and filed in said 

clerk’s office his answer to bill, amended bill, and supplemental bill 

in said entitled cause, which said answer is in the words and figures 
following, to wit: 

Answer of HLS. Towle. 
United States Cireuit Court, Northern District of Illinois. In 
quity. 
Epwarpb Lees et al. vs. ANDERSON FOWLER et al. 
The separate answer and disclaimer of Henry 8. Towle, one of the 
defendants, to the bill of complaint, amended bill, supplemental 


bill, and amendment to supplemental bill of Edward Lees and 
Robert J. Hendricks, complainants. 


This defendant, now and at all times hereafter, saving and reserv- 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 121 


ing to himself all and all manner of advantage and benefit of ex- 
ception that can or may be had or taken to the many errors, uncer- 
tainties, and insufficiencies in the said bill, amended bill, supple- 
mental bill, and amendment to suppletaental bill contained, for 
answer thereunto, or to so much and such parts thereof as he is ad- 
vised it is necessary or material for him to make answer unto, 

answering, says: 
274 That he denies having any knowledge, if any such charges 

are intended to be alleged against him, and all and all man- 
ner of unlawful confederation, conspiracy, misrepresentation, or 
false or fraudulent statements set forth in said several bills of com- 
plaint, and this defendant alleges that he had no knowledge and he 
had no consent or participation in the same, if anything of the kind 
occurred or existed in any manner between the parties to said sev- 
eral bills of complaint; and this defendant alleges that he was 
simply a trustee for some of the parties in some of the matters set 
forth in said several bills, and that he has in all respects executed 
faithfully and honestly the provisions of such trust without fear or 
favor to any of the parties litigant, complainants or defendants, in 
said several bills, and this defendant hereby disclaims and renounces 
any interest in any of the matters, property, or things set forth 
in said several bills of complaint, if it is intended or claimed that 
this defendant has any interest or claim to any matter or thing in 
_dispute in said several bills except as such trustee as aforesaid, and 
humbly prays to be hence dismissed, with his reasonable costs and 
charges in this behalf most wrongfully sustained. 

HENRY S. TOWLE, 
By C. K. OF FIELD, 
Ilis Solicitor. 
C. kK. OF FIELD, 
Sol’r for Henry S. Towle, Defendant. 


Endorsed: Filed Aug. 7, 1880. W. H. Bradley, clerk. 


275 On the same day, to wit, on the seventh day of August, 

A. D. 1880, came James Wilson, by his solicitors, and filed in 
said clerk’s office his answer to the bill, amended bill, and supple- 
mental bill in said entitled cause, which said answer is in the words 
and figures following, to wit: 


276 Answer of James Wilson. 


United States Cireuit Court, Northern District of Illinois. In Equity. 
Epwarp Lees ef al. vs. ANDERSON FowLer et al. 

The separate answer of James Wilson, defendant, to the bill of com- 
plaint, amended bill, supplemental bill, and amendment to sup- 
plemental bill of Edward Lees and Robert J. Hendricks, com- 
plainants. 

This defendant, now and at all times hereafter, saving to himself 
? : eer S ; 
all and all manner of benefit or advantage of exception or otherwise 
16—174 
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that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said bill, amended bill, supplemental bill, 
and amendment to supplemental bill contained, for answer thereto, 
or toso much thereof as this defendant is advised it is material or 
necessary for him to make answer unto, answering, says: 

That he denies each and every allegation in said several bills con- 
tained by direct statement or inference that this defendant has done, 
committed, been privy to, or connected with any unlawful or dis- 
honorable act in any matter or thing alleged to have been done in 

said several bills of complaint, or that this defendant had 
277 any knowledge or suspicion that said complainants, or either 

of them, were not treated justly, fairly, and with a careful 
regard to their rights and interests; and this defendant desires to 
reserve the right to answer fully and in detail each and every alle- 
gation in said several bills contained if it should appear by any 
evidence taken, or otherwise, that he isin any manner connected 
with or interested in any result of this suit. 

And this defendant denies all and all manner of unlawful com- 
bination vynd confederacy wherewith he is by the said several bills 
charged, without this, that there is any other matter, cause, or thing 
in the complainants’ said several bills of complaint contained ma- 
terial or necessary for this defendant to make answer unto, and not 
herein and hereby well and sufficiently answered, confessed and 
avoided, traversed or denied, is true, to the knowledge or belief of 
this defendant; all which matters and things this defendant is ready 
and willing to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays to be hence dismissed, with his rea- 
sonable costs and charges in this behalf most wrongfully sustained. 

JAMES WILSON, 
By C. k. OF FIELD, 
TTis Solicitor. 
C. kh. OF FIELD, 
Sol’r for James Wilson, Defendant. 


Endorsed: Filed Aug. 7,1880. W. H. Bradley, clerk. 


278 Afterwards, to wit, on the tenth day of August, A. D. 1880, 

came the complainants, by their solicitors, and filed in said 
clerk’s office their replication to the answer of Henry 8. Towle in 
said entitled cause, which said replication is in the words and figures 
following, to wit: 
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279 Replication to Answer of Henry S. Towle. 


In the Circuit Court of the United States in and for the Northern 
| Distriet of Illinois. In Chancery. 


EpwaARD LEEs ée al. ) 
vs, -Gen. No. 17060. 18983. 
AnpERSON Fow Ler et al. J 


Bill & supplemental bill. 


The replication of Edward Lees, Robert J. Hendricks, complainants, 
to the answer of Henry 8S. Towle, one of the defendants. 


These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufliciencies of 
the said answer, for replication thereunto say that they will aver and 
prove their said bill as amended and their amended supplemental 
bill to be true, certain, and suflicient in the law to be answered unto, 
and that the said answer of the defendant- is uncertain, untrue, and 
insufficient to be replied unto — these repliants, without this, that 
any other matter or thing whatsoever in the said answer contained 
material or effectual in law to be replied unto, confessed and avoided, 
traversed or denied, is true; all which matters and things these re- 
pliants are and will be ready to aver and prove as this honorable 
court shall direct, and humbly pray as in and by their said bill they 

have already prayed. 
280 CHARLES A. GREGORY, 


Complainants’ Solicitor. 
Endorsed: Filed Aug. 10, 1880. W. H. Bradley, cl’k. 


On the same day, to wit, on the tenth day of August, A. D. 1880, 
came the complainants, by their solicitors, and filed in said clerk’s 
office their replication to the answer of James Wilson in said enti- 
tled cause, which said replication is in the words and figures follow- 
Ing, to wit: 

281 Replication to James Wilson’s Answer. 
In ihe Cireuit Court of the United States in & for the Northern 

District of Illinois. In Chancery. 

Epwarp Lees et al. 

vs. -‘Term No. 17060. 
ANDERSON FOWLER ef al. 
Bill & supplemental bill. 
The replication of Edward Lees, Robert J. Wendricks, com plainants, 
to the answer of James Wilson, one of the defendants. 

These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufliciences of 
the said answer, for replication thereunto says that he will aver and 
prove his said bill as amended & supplemental bill as amended to be 
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true, certain, and sufficient in the law to be answered unto, and that 
the said answer of the defendant is uncertain, untrue, and insufficient 
to be replied unto by this reliant-, without this, that any other mat- 
ter or thing whatsoever in the said answer contained material or 
effectual in law to be replied unto, confessed and avoided, traversed 
or denied, is true; all which matters and things these replants are 

and will be ready to aver and prove as this honorable court 
282 shall direct, and humbly pray as in and by their bill they 

have already prayed. 

CHARLES A. GREGORY, 


Solicitor for Complainants. 
indorsed: Filed Aug. 10,1880. W. H. Bradley, cl’k. 


Afterwards, to wit, on the fifth day of October, A. D. 1880, came 
Anderson Fowler and Frank Clifton, two of the defendants, by their 
solicitors, and filed in said elerk’s oftice their demurrer to the 
amended supplemental bill in said entitled cause, which said de- 
murrer is In the words and figures following, to wit : 


283 Demurvrer of Defendants Fowler & Clifton. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. ‘To the October Term, A. D. 1880. In Chancery. 


EpwWARD LerEs AND Ropert J. HENDRICKS 
iS, 


ANDERSON FOWLER et al. 


STATE OF ILLINOIS, | 
Cook County, | 


4 SS Ms 


UNITED SraTes OF AMERICA, | 
Northern District of Illinois, § 

The joint and several demurrer of Anderson Fowler and Frank 
Clifton, two of the defendants, to the amended supplemental bill 
of complaint of Edward Lees and Robert J. Hendricks, the above- 
named plaintiffs. 

These defendants, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things in said plaintiffs’ amended 
supplemental bill of complaint contained to be true in such manner 
and form as the same are therein set forth and alleged, do demur to 
the said bill, and, for causes of demurrer, shows that the said com- 
plainants have not, in and by their said bill, made or stated such a 
case as doth or ought to entitle them to any such discovery or relief 
as is thereby sought and prayed for from or against these defend- 

ants, or any of them; that the said bill of complaint, while 
254 purporting to be a supplemental bill, is not a proper supple- 

mental bill to the original amended bill of complaint in the 
above-entitled suit; that the said amended supplemental bill of com- 
plaint does not state matter properly supplemental to said original bill 
of complaint asamended. Wherefore and for divers other good causes 
of demurrer appearing in said bill, these defendants do demur 
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thereto and they pray the judgment of this honorable court whether 
they or either of them shall be compelled to make any further or 
other answer to the said bill, and they humbly pray to be hence dis- 
missed, with their reasonable costs and charges in this behalf most 
wrongfully sustained. 

HUNTER ann PAGE, 


Solicitors for Defendants. 


(Endorsed :) We do hereby certify that in our opinion the forego- 
ing and written demurrer is well founded in point of law. Hunter 
& Page, sol’rs for Fowler & Clifton. Chicago, October 4, 1880. 


STATE OF ILLINOIs, | 

County of Cook, f ™ 

Frank Clifton, being first duly sworn, on oath says that he is one 
of the within-named defendants and that the within demurrer is 
not interposed for delay. 
PRANK CLIFTON. 

Subscribed and sworn to by the said Frank Clifton before me this 
4tli day of October, A. D. 18580. 

[SEAL. | HERVEY W. BOOTH, 
Notary Public. 


(Endorsed :) Filed Oct. 5, 1880. Wm. H. Bradley, clerk. 


289 Afterwards, to wit,on the eighth day of June,in the ad- 
journed May term of said court, A. D. 1581, in the record of 

the proceedings thereof in said entitled cause before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Oder. 


Epwarp Less et al: 
i's. -In Chancery. 
ANDERSON FowLen ef al. 


On motion of complainants’ counsel, defendants’ counsel appearing 
to the same, leave is given to complainants to file herein the deposi- 
tions of John IL. Whipple, Henry S. Towle, Orson Smith, Frank 
Clifton, James Turner, St. Clair Sutherland, and Samuel Schoeneman 
on behalf of the compl: iinants, and the same are now filed herein. 

Afterwards, to wit, on the tenth day of November, in the adjourned 
October term of said court, A. D. 1881, in the record of the proceed- 
ings thereof in said entitled cause before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Orde r. 


Epwarp Lees et al. ) 
Us. >In Chancery. 
ANDERSON FOWLER ef al. 


256 Now comes the parties, by their solicitors, and the defend- 
ants, by their solicitor, move the court for time to take ad- 
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ditional proofs herein, and after hearing the same it is ordered by 
the court that defendants close their proofs herein within ninety 
days. 


Afterwards, to wit, on the twenty-eighth day of November, in the 
adjourned October term of said court, A. D. 1881, in the record of 
the proceedings thereof in said entitled cause before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Orde r. 


KE pWARD LEEs et al. } : ‘ 
Us. >In Chancery. 
ANDERSON ‘FOWLER ef al. | | 


Now come the parties, by their solicitors, and now come on to be 
heard the joint and several demurrer of the defendants, Andrew 
fowler and Frank Clifton, to the amended and supplemental bill 
herein, and after hearing the same the court sustains the said de- 
miurrer. 


y 287 Afterwards, to wit, on the seventh day of February, 1882, 
in the December term of said court, A. D. 1881, in the record « 
of the proceedings thereof in said entitled cause before Hon. Henry 
W. Blodgett, district Judge, is the following entry, to wit: 


Order. 


EpwArRD LEEs et al. 
U's. >In Chancery. 
ANDERSON FowLer et al. J 


Now come the parties, by their solicitors, and the defendants’ so- 
licitors move the court to extend time to take proofs herein, and 
after hearing upon said motion it is ordered by the court that time 
be extended to take proofs herein until the first day of April next. 


Afterwards, to wit, on the twenty-third day of March, in the ad- 
journed March term of said court, A. D. 1882, in the record of the 
prooceedings thereof in said entitled cause before Hon. Henry W. 
Blodgett, district Judge, is the following entry, to wit: 


Order. 7 


KpWARD LEEs et al. 
Us. >In Chancery. 
ANDERSON FOWLER ef al. j 


As per stipulation this day filed herein and on motion, it is or- 
dered by the court that a commission to take testimony issue herein. 
288 Afterwards, to wit, on the first day of April, in the ad- — ¢ 
journed March term of said court, A. D. 1882, in the record 
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of the proceedings thereof in said entitled cause before Hon. Thomas 
Drummond, circuit judge, is the following entry, to wit: 


Order. 


Kpwarpb Lees et al. ) 
's. >In Chaneery. 
ANDERSON FowLer et al. ) 


tte On motion of defendants’ solicitor time to take proofs herein 1s 
extended fifteen days. 

Afterwards, to wit, on the eighteenth day of December, in the De- 
cember term of said court, A. D. 1852, in the reeord of the proceed- 
ings thereof in said entitled cause before Hon. Thomas Drummond, 
circuit judge, is the following entry, to wit: 


Order. 


Epwarp Lees AND Ropert J. Wenpricks ) 
Us. In Chancery. 

ANDERSON FowLer, JAMES WILSON, ef al. 
On application of the plaintiffs, the defendants not assenting 
ss thereto, but making no objection, leave is given to amend the 
289 amended bill, and the said amendment is now filed, and the 
said plaintiffs file their replication to Anderson Fowler's an- 
swer to the supplemental bill, and also their replication to Frank 
Clifton’s answer to the supplemental and the amended original bill. 


On the same day, to wit, on the eighteenth day of December, A. 
D. 1882, came the complainants, by their solicitors, and filed in said 
clerk's office their amended bill in said entitled cause, which said 
amended bill is in the words and figures following, to wit: 


° 200 Amended Bill. 
In the Circuit Court of the United States. In Chancery. 


Epwarp Lees AND Rorperr J. HLeNpRIcKs 
Us, 


ANDERSON Fow Ler et al., Defendants. 


Unirep Srares or AMERICA, 
Northern District of Illinois: 


we 
The complainants above named ask leave of court to further 
amend their said amended bill of complaint by inserting therein, 
On page 11 of said printed amended bill, between the sixth and sev- 
enth lines thereof from the top of said page as printed, the follow- 
ing words and figures, to wit: 


291 And further, on or about the 18th day of January, 1879, 

at Chicago aforesaid, said Fowler presented to your orators for 
their signatures, and which your orators then and there signed, a 
a paper, which [is] as follows, to wit: 


[28 EDWARD LEES ET AL. VS. ANDERSON FOWLER. 


“Whereas an agreement was entered into October Ist, 1878, be- 
tween Lees and Hendricks and James Wilson, therefore, for value 
received, we hereby transfer all our rights, interest, equity or claims 
arising or which may arise under the above agreement against said 
James Wilson to Anderson Fowler. 

“Tn witness whereof we have set our lands and seals this 18th day 
of January, 1879. 
“LEES & HENDRICKS. 
“R. J. HENDRICKS.” 


And your orators say that this last-named paper was made upon 
the same consideration as the other papers between said Fowler and 
said Lees and Hendricks of the same date in this bill of complaint 
set out, and upon no other consideration, and was a part of the same 
transaction, and that it was then and there agreed by your orators 
and said Fowler that this last paper and also the agreement which 
is set out at length on pages 9 and 10 of the printed amended bill, 
meaning the agreement of January 18, 1879, which 1s signed by 
Lees & Hendricks, R. J. Hendricks, Edward Lees, and Anderson 
Fowler, should not then be delivered to said Fowler, but that the 

same should be placed in the hands of Frank Clifton in es- 
292 crow until the said deed of sale then in escrow in the hands 
of said Hutchinson should be delivered up; and your orators 
say that the said agreement herein in this amendment above set 
forth and the agreement above referred to has not nor has either of 
them ever been delivered up by the consent of your orators to said 
Fowler, and have never been delivered to said Fowler according to 
the terms of the said escrow agreement under which the same were 
placed or were to be placed in the hands of said Clifton; and your 
oraorst say it was not the intention of your orators and not part of 
their agreement there and then or otherwise made with said Fowler 
that an absolute assignment and sale of their said interest in the 
said Wilson contract of October 1, 1878, or in said licenses or any 
part of them should be then and there made and consummated, 
and also ask leave to strike out the 20 lines of printed matter on 
page (11) eleven of said printed amended bill next after the words 
“as herein stated,” as in the 6th line from the top of said page and 
next preceding the words “And, on the same day, Ke.” 
293 Your orators, in asking leave tomake theaboveamendment, 
state, as a reason why the same did not appear in the original 
bill or the first amended bill of complaint, that the same was 
omitted by accident, and the said complainants neglected to make 
a statement of the same to their counsel in preparing said bill and 
said amended bill, and were only reminded of the terms of said 
paper when the same appeared in the answer of said Fowler. 
They therefore now ask leave of vourt to make the above proposed 
further amendment to their bill of complaint. 


EDWARD LEES. 
CHAS. A. GREGORY, Sol’r. 


~~? 


ve 


Ta 


EDWARD LEES ET AL. VS. ANDERSON FPOWLER. 129 


Subscribed and sworn to before me this 16th day of December, 
A. D. 1882. 
S. W. BURNHAM, 
U. S. Com’r. Nor. Dist. Ills. 


(endorsed :) Filed Dee. 18, 1882. Wm. H. Bradley, clerk. 


294 On the same day, to wit, on the eighteenth day of Decem- 

ber, A. D. 1882, came the complainants, by their solicitors, 
and filed in said clerk’s office their replication to the answer of 
Anderson Fowler in said entitled cause, which said replication is in 
the words and figures following, to wit: 


Replication. 


Unirep States or AMERICA, & 
- + P - . * “ SS = 
North rn District of Illinois, } 


fn the United States Circuit Court. In Chancery. 


Epwarp Lees AND Ropert J. HENDRICKS 
Us, 


AnbrERSON Fow er, Impleaded with JAMes WILSON ef al. 


The replication of Edward Lees and Robert J. Hendricks, complain- 
ants, to the separate answer of Anderson Fowler, one of the 
defendants to the supplemental bill. 

These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufficiencies 
of the said answer, for replication thereunto say that they will aver 
and prove their said bill to be true, certain, and sufficient in the law 
to be answered unto, and that the said answer of the defendant Is un- 

certain, untrue, and insufficient to be replied unto by these 

295  repliants, without this, that any other matter or thing what- 

svever in the said answer contained material or effeetual in law 

to be replied unto, confessed and avoided, traversed or denied, is 

true, all which matters and things these repliants are, and will be, 

ready to aver and prove as this honorable court shall direct, and 

humbly pray as in and by their said bill they have already prayed. 
CHARLES A. GREGORY, 


Counsel cv Solicitor for Complainants. 


Endorsed: Filed Dee. 18, 1882. Wm. IH. Bradley, clerk. 


On the same day, to wit, on the eighteenth day of December, A. D. 
1882, came the complainants, by their solicitor, and filed in said 
clerk’s office their replication to the answer of Frank Clifton in said 
entitled cause, which said replication is in the words and figures fol- 


ing, to wit: 


17—174 
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Replication. 
In the United States Cireuit Court. In Chancery. 
EpwarpD Lees AND Ropert J. Henpricks 
vs. 


ANDERSON Fow Ler, Impleaded with James WItson ef al. 


Unirep STATES OF AMERICA, | : 
a . . . . . »~ SS iy 
Northern District of Illinois, | 


296 The replication of Edward Lees and Robert J. Hendricks, 
complainants, to the separate answer of Frank Clifton, one 
of the defendants to the supplemental bill, and replication to said 

Clifton’s answer to the amended original bill. 

These repliants, saving and reserving unto themselves all and all 
manner of advantage'of exception tothe manifold insufliciencies of the 
said answer or answers, for replication thereunto say that they will 
aver and prove their said bill to be true, certain, and sufficient in the 
law to be answered unto, and that the said answer or answers of the 
defendant 7s uncertain, untrue, and insufficient to be replied unto by 
these rephants, without this, that any other matter or thing whatso- 
ever in the said answer or answers contained material or effectual 
in law to be replied unto, confessed and avoided, traversed or de- 
nied, is true; all which matters and things these appliants are and 
will be ready to aver and prove as this honorable court shall direct, 
and humbly pray as in and by their said bill they have already 
prayed. 

CHARLES A. GREGORY, 


Counsel & Solicitor for Complainants. 


Endorsed: Filed Dee. 18, 1882. Wm. H. Bradley, clerk. 


297 Afterwards, to wit, on the eighteenth day of July, in the 

July term of said court, A. D, 1885, in the record of the pro- 
ceedings thereof in said entitled cause before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


Decree. 


EpWARD LEEs AND Ropert J. HENDRICKS.) 
hi -In Chaneery. 


°. 
ANDERSON Fow ter ef al. 


This cause having been heretofore argued by the counsel of the 
respective parties and considered by the court upon the pleadings 
and proofs, it is ordered, adjudged, and decreed by the court that 
the bill and amended bill be dismissed for want of equity at the 
cost of the complainants, and that execution issue therefor, and that 
the injunction ordered and issued herein be dissolved. ‘Thereupon 
the said complainants prayed an appeal to the Supreme Court of 
the United States, which is allowed upon their giving bond, to 
be approved by the court, in the sum of five hundred dollars, ac- 


oe 
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cording to law, and, it appearing to the court and by the agreement 
of the parties that there are in the hands of Henry 5. Towle the sum 
of twenty-five thousand dollars deposited by the defendant, Ander- 
son Fowler, as described in the amended supplemental bill herein, 

it is ordered, the complainants assenting thereto upon said 
298 Fowler giving a bond herein in the penal sum of thirty thou- 

sand dollars conditioned for the retarn of the said twenty- 
five thousand dollars in case the decree herein be reversed and a 
decree upon the merits be hereinafter rendered in favor of the said 
complainants (which bond is now here filed), that the said twenty- 
five thousand dollars so deposited with Henry S. Towle be returned 
to the said Anderson lowler, and the deeree and this order herein 
are directed to be entered as of July seventh last, that being the day 
when the case was decided by the court. 


On the same day, to wit, there was filed in said clerk’s office a 
bond in said entitled cause, which said bond is in the words and 
figures following, to wit: 


Bond. 


299 Know all men by these presents that we, Anderson Fowler, 
of the city, county, and State of New York, and Robert D. 
l’owler, of the county of Cook and State of Illinois, are held and 
firmly bound unto Edward Lees and Robert J. Hendricks, both of 
Cook county, Illinois, in the sum of thirty thirty thousand dollars, 
good and lawfal money of the United States of America, to be paid 
to the said Edward Lees and Robert J. Hendricks, or their certain 
attorney, executors, administrators, or assigns; for which payment, 
well and truly to be made, we bind ourselves and our heirs, execu- 
tors, and administrators, jointly and severally, firmly by these pres- 
ents. 
Sealed with our seals and dated this seventh day of July, in the 
year of our Lord one thousand eight hundred and eighty-three. 
The condition of this obligation is such that whereas a decree has 
been this day entered in the United States circuit court for the 
northern district of Illinois in a suit there pending, on the chancery 
side thereof, between said Lees & Hendricks, complainants, and said 
Anderson Fowler and others, defendants, dissolving the injunction 
heretofore granted in said suit and dismissing the bill of complaint 
at complainants’ costs; and whereas the effect of such decree 
300 is to release the sum of twenty-five thousand dollars, which is 
on deposit in the First National Bank of Chieago, and to 
authorize said Fowler to receive the same, unless stayed by writ of 
supersedeas ; and whereas said Lees & Ilendricks are intending to 
pray an appeal from said deeree, but are willing to waive moving 


‘for a supersedeas thereon and that said Fowler may receive said 


money provided he will execute a good indemnity bond in lieu 
thoreof: 

Now, therefore, in case the said Lees & Hendricks shall prosecute 
their said appeal with effect and on the final adjudication of said 
cause any deeree or judgment shall be rendered in favor of them 
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and against said Fowler, if in that case said Fowler shall pay over 
to said Lees & Hendricks the sum of twenty-five thousand dollars 
to be applied on said decree or judgment, or if such decree or judg- 
ment shall be less than twenty-five thousand dollars, if in that case 
said Fowler shall pay the amount of such decree or judgment in 
full, then this obligation shall be void; otherwise to remain in full 
force and effect. And the said Robert D. Fowler stipulates and 
agrees as part of this obligation that if on the final adjudication of 
said above-mentioned suit said Lees & Hendricks shall recover any 
judgment or decree against said Anderson Fowler, then and in that 
case judgment may forthwith be rendered in said suit against him, 
said Robert D. Fowler. and in favor of said Lees & Hendricks for 
the sum of twenty-five thousand dollars as collateral security for 
said judgment or decree against Anderson Fowler. 

ANDERSON FOWLER.  [seat. 

ROBERT D. FOWLER ~——, 


(Endorsed:) Filed July 18th, 1883. Wm. H. Bradley, clerk. 
301 (On the side:) Volume 2. Wm. H. Bradley, clerk. 
Certificate of Evidence. 
Circuit Court of the United States for said District. In Chancery. 
EpWARD LrEES AND Robert J. HeENpDRIcKs 
i's. 
ANDERSON FOWLER ef al. 
Unrrep STAtEs OF AMERICA, Northern District of Illinois: 


This certifies that on the hearing of the above-entitled cause the 
plaintiffs, to maintain the issues on their part, read the depositions 
of Edward Lees, Robert J. Hendricks, Richard b. Kelly, James 
Turner, St. Clair Sutherland, Frank Clifton, Orson Smith, J. H. 
Whipple, Samuel Shoeneman, and H. 8. Towle, together with the 
exhibits accompanying said depositions, and each of them, as fol- 
lows, to wit: 


302 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Epwarb Lees AND Ropert J. | HENpDricks] 
Us. 
ANDERSON FOWLER ef al. 


Testimony of Edward Lees, taken before E. B. Sherman, examiner, 
commencing on the 14th day of December, 1550. 


303 Q. Are you one of the complainants in this case ? 


A. lI ata. 
Q. How old are you? 
A. 41. — | 
Q. How long have you lived in this city ? 
A. Since 1863. 
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Q. What bas been your business the last ten years ? 
A. The last ten years — in the packing of beef and hog products, 
together. 
(). State with whom you have been in business the last seven or 
elght vears. 
A. The last seven or eight years I have been engaged in business 
with Mr. Hendricks—Lees, Hendricks & Co. 
(). There has been some interval in which you have not been en- 
— yaged with him ? 
A. There has been intervals in which we have not been doing any 
business profitably, but we have never dissolved our partnership. 


: (). What country were you born in? 
A. England, sir. 
(). State whether you knew all the parties to this suit. 
A. I do. 
(). When did you first become acquainted with Mr. frank Clifton, 
one of the defendants? 
A. I think it was in 1872. 
(). How did you become acquainted with him ? 
A. Through a friend of mine, who introduced him to me, by the 
name of James Campbell. 
- (). How was he engaged ? 
504 A. He was sent out here to watch the business—watch the 
brokers who were doing business for Mr. Fowler. 
“* Q). What countryman is he? 
A. An American I suppose. 
(). State what, in 1876, during all that year, was the state of re- 
lationship as to intimacy between you and Mr. Frank Clifton. 
A. It was very presonal; same as a brother. I treated him the 
same as a brother—treated him as such. 
(). How about his relationship with your family ? : 
A. Well, sir, he was taken into my house just the sameas my own 
7 


brother. 
(). A frequent visitor there? 
A. Every day; never missed a Sunday without there was some 
special business to keep him away. 
(). This was during the whole of 1876? 
A. Yes, sir; and prior to that, too. 
(). And a long time after that? 
A. Yes, sir. 
- (). State when you first became acquainted with Anderson Fowler, 
through whom, and under what circumstances. 
A. I first became acquainted with Mr. Anderson Fowler to visit — 
Mr. Clifton by seeing him; there was no introduction ; didn’t know 
him then, but in 1876, some time between the middle of September 
and up to December, we became personally acquainted by the intro- 
duction of oleomargarine. 
305 (). State the first meeting you had with him, and where it 
was when you and he talked upon any business. 
A. The first intimation that I had— with Mr. Fowler was through 
Vv Clifton. Mr. Clifton said Mr. Anderson Fowler wanted to see me at 


* 
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his brother’s house at seven o’clock in the evening; it might have 
been very late in September or the beginning of October, 1876. Mr. 
Clifton came up to my house and went with me and Mr. Fowler to 
his brother's house—not Mr. Anderson Fowler. I didn’t know then 
Mr. Anderson Fowler’s business with me at all until we got to his 
house, and when on the way to his brother’s house he intimated 
that he wanted to get up a new business, and wanted to see James 
Turner, and suggested that Mr. Robert Fowler and himself go up to 
Mr. James Turner’- when we got to his brother’s house, and Mr. Hen- 
dricks went to visita friend at next door, and where Mr. Clifton went 
[ don’t know. I presume he went back to my house; I think he 
did. We walked up to Mr. Turner’-,and on our way going up Mr. Fowler 
told me what he had in view ; that he had been negotiating with Tur- 
ner to go into business, and wanted us to go in with him, Ke., fixing it 
out avery large thing ; that this oleomargarine was a great business. 

I told him we didn’t care anything about any new enterprise ; 
306 that we wanted to go into a business that we knew something 

about. Then he said we would goup to Mr. Turner’s. When 
we got into Mr. Turner’s—I presume he was eating supper or din- 
ner—it was between seven and eight o'clock. As soon as we entered 
the hall and Mr. Turner saw him, he said: These are your friends, 
Mr. Fowler, that you are going to bring in; and when Mr. Fowler 
was going to introduce me, Mr. Turner said that it was unnecessary ; 
that no introduction was necessary; I know him, alluding to me; 
and Mr. Anderson Fowler stepped back into the hall and Mr. Robert 
Fowler stood in the doorway just inside of the hall, and Mr. Ander- 
son Fowlerand Mr. Turner had some conversation—something about 
dividing something—something they had been talking about pre- 
viously, which I did not understand—a division of something they 
had been talking about previously that I did not know anything 
about what it was. Mr. Turner didn’t seem to be satisfied; acted as 
if he thought Mr. Fowler was very arbitrary; wantad very much his 
own way; got a little excited. At that Mr. Robert Fowler stepped 
forward and spoke to him, and James Turner spoke again; he speaks 
very loud; you can generally hear what he says. Well, he said: I 

had not ought to do it; I had not ought to take off any. 
3807 With that Mr. Anderson Fowler and Mr. Robert Fowler 

walked towards me and took me into the parlor. Mr. Ander- 
son Fowler told me that Turner wanted wanted half. Then I asked 
half of what, and he said half of this oleomargarine business, and 
he said, What would you be willing to pay? and I said I would take 
a little; I think more of canning beef. He said, Would you be satis- 
fied with one-sixth of the business? I said, yes—with less; give me 
a larger proportion of the canning-meat business. Then Mr. Ander- 
son Fowler went out to Mr. Turner and they came into the parlor 
together. Then there was all four in the parlor together. Mr. Fow- 
ler then said to Mr. Turner: Now, we want to see some good attor- 
ney, and Mr. Turner said he had not seen any attorney since some 
one liad died—he had no regular attorney only Moran; in fact, he 
had no regular attorney since some attorney died. Mr. Fowler then 
said that he would have Frank Clifton see about the attorney and 
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let me know the following morning, to examine Mr. Turner’s papers, 

&ec., and make the final arrangement for the meat business and the 

oleomargarine business. The attorney that they appointed, I be- 

lieve, was recommended by Mr. Kent, of the Chicago Packing and 

Provision Co.; that was McCoy & Pratt; and Mr. Pratt was the one 
that was in the room at the time that it was talked —. 

308 (). Did you have any conversation with Anderson Fowler 
on the way up to Turner's; if so, what? 

A. The conversation was that him and ‘Turner had been nego- 
liating some business together, but he had no confidence in Turner 
and wanted us to Lo in because he had confidence in us; he wanted 
us to go Into the meat-canning business and into the oleomargaring 
business 

(). Had your attention been drawn to the oleomargarine business 
before that ? 

A. No, sir; not the slightest. 

Q. At any other time was there any talk to you about your be- 
coming interested in the oleomargarine licenses ? 

A. Not until we met at Pratt's officethe following morning, which 
I stated. 

(). Well, state what occurred there. 

A. We, myself and Mr. Hendricks and Mr. Anderson Fowler and 
James Turner, met in Mr. Pratt’s oftice; we waited some time for 
Mr. Fowler to come; there was nothing done until he eame; the 
fact of the matter was I don’t know what was done, because he done 
it all himself; and it wound up that Mr. Turner’s papers were not 
right; that he only owned two-thirds of the interest, and Mr. Fow- 
ler thought he owned the whole. 

[Q.| Who did the talking? 

A. Mr. Anderson Fowler; he did it all and we sat there; and in 
his absence there was nothing done until he came back again. 

Q. You and Mr. Hendricks ? 

A. He was present. 

(). Did you and Mr. Ifendricks take any active part in the busi- 
ness there ? 

A. Neither of us. 

309 (). It was between Mr. Fowler and Mr. Turner? 

A. Yes, sir; and it wound up by finding that the papers 
were not satisfactory to Mr. Fowler, and Mr. ‘Turner could not make 
them satisfactory, and we left. 

(Q). What next did you he-re of the oleomargarine matter ? 

A. Mr. Anderson Fowler said that he would visit St. Louis from 
Kansas City, and when he got back to New York he would look into 
the thing, and thought that he could do better than he could with 
Turner. 

Q.. Who was he talking with then ? 

A. Talking with me. 

Q. Well, what did he say? 

A. That was all that he said at that time; that when he came 
back from Kansas City he would look into the thing. 
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| Q. Did you have any talk with Frank Clifton then or at any other 
| time about this; if so, when did you see Frank Clifton about it ? 
A. I never saw him untila dispatch came to Frank Clifton for 
me to go to New York. 
Q. Did Frank Clifton make any talk to you? 


By Mr. Pace: Objected to. 


A. He said it was a big thing—the business was—and for us to 
have Mr. Fowler in the business. -- 
» 


Q. Did Mr. Fowler ever come to your house * 
A. Only one day; at the time he came to my house for my horse 


and buggy. 
Q. When was that ? ! 
A. During his stay in the city; the time he was trying to make 
this arrangement with Turner. 
(Q). Did he talk with your wife then any ? 
O10 A. Yes; he said to my wife, hesays, you are going to build 
on the Grand boulevard, Mrs. Lees, and she said she did not 
know what Mr. Lees was going to do; did not know whether he 
could afford. 
s By Mr. PaGe: Objected to. 
Q. Did Mr. Clifton talk with you about the oleomargarine busi- | 
ness ? 
A. Yes, sir. Mr. Clifton figured it very fine. | T 
(). State what he said about oleomargarine—I mean from and | 
after this time that you had this meeting at Mr. Turner’s and at Mr. } 
Pratt’s office. Did Mr. Clifton make any talk with you upon the 
oleomargarine business? State what he said. 
A. No further than he said it was a big thing having Fowler back 
of this and their money ; that they had mints of money, they had. 
That was -bout the sum and substance of the conversation. I sup- 
pose he was all the time flowering things for them. 
By Mr. Pace: I object to all this conversation that was had with 
Clifton, and object to the questions as being leading on the ground 
that the witness should not have the meaning of his words sug- 
gested to him. 
Q. When you say “ flowering it for them,” what do vou mean— 
recom-ending it? 
A. Recom-ending it; saying what a great deal of money I was ' 


voing to take, and telling my wife that we would ride in our car- 
riage before we were many years older. 
Q. When next did anything occur with reference to your partici- 
pation in this oleomargarine matter ? 
31] A. Frank Clifton sent werd up that Mr. Anderson Fowler 
wanted me to go on to New York; wanted to see me on this 
meat-canning business and oleomargarine; and I went on to New 
York at his request. 
Q. Now, when was that? 
A. That was in December, 1876. 
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(. Can you state about the date you left for New York ? 

A. It was somewhere between the sixteenth and eighteenth of the 
month; I couldn't say the date positively ; I might say between the 
sixteenth and twentieth of the month. 

Q). Can you tell what time you arrived back in.Chicago by any 
means ? 

A. I arrived in Chicago on Christmas. I found my boy sick in 
bed with searlet fever. 

(). From that circumstance do you remember the fact? 

A. Yes, sir. 

(). State whether you saw Mr. Fowler in New York on this busi- 
ness and what was said and done in that connection with this busi- 
ness ? : 

A. I went to Mr. Fowler’s office; went there and saw him; he 
shook hands with me very cordially, and told me that he had found 
a better deal than Turner had in New York, and told me that he 
could buy for so much money,and he wanted us to take an interest in 
with him, and he could buy this for so much better than he could 
have done with Turner, and he mentioned $100,000, and I said a 

third of that would be $33,535. I said that was a great deal 
312. of money for us to invest to go into a new business. Of course 

if we were going into the meat-canning business that we know 
about we might make a success 

(). Well, what else was said and done right then ? 

A. When I told him that it was a great deal of money for us to 
invest, and a good way off from home to be doing this kind of busi- 
ness, and that we should expect him to look after our interest, he 
said he would do that just as much as he would if the business was 
his own, and he said I should buy just as | would buy for our own 
business. I said we shall expect that. 

(). Ilow many interviews did you have with — while you were 
in New York? 

A. I must have gone to his office every day while I was in New 
York. 

(). Did you see James Wilson there at all ? 

A. I think I had an introduction to him, but I would not know 
the man if I met him on the street. 

(). Did you have any business deals with him while you were in 
New York then? 

A. Not in New York in any shape at all. 

(). Did Anderson Fowler while in New York at that time or prior 
to that time tell you that he owned an interest in the Mege’s pat- 
ent? 

A. No, sir. 

(). At any time when you were in New York before that? 

A. No, sir. I didn’t suppose that he owned that. 

(). What, if anything, had he said to you before he returned to 

New York and after you met him at Pratt’s office about his 
313 negotiating for an interest in the Meges patent; what did he 
say he would do on that subject ? 
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A. He said he would see if he could not do better than we could 
have done with Turner; that was about all he said about it. 

(). Now, we were on the subject of the conversation in which he 
said he would buy things the same as for himself and you were try- 
Ing LO reproduce that conversation. 

A. Well, he said in that conversation to me that he would in the 
fall look into and into the matter of investing in it and see about it, 
and he said that he would look after our interest and see that no 
harm came to us, and he had talked it up a week in New York, but 
[ never knew who he was trading with, but when I came to start 
for home he says, If you do not want to go into this thing I shall 
buy it my own self. He repeated that several times about buying 
it himself if we didn’t take an interest; he would buy it all in him- 
self. The fact of the matter is we would not have bought, but we 
wanted to go into the canned-meat business, and I went down there 
to get into the canned-meat business in connection with that. Our 
beef business was getting so it was not of any account. 

(). State what you told him might be done, if anything. What 
next happened? Did you sign any agreement there and then ? 

A. No, sir. 

(). Well, did you return to Chicago ? 

A. I returned to Chicago and had Mr. Ilendricks go down and 
make an arrangement. 


ol4 Q. Did you tell Mr. Hendricks what statements Mr. Fowler 
had made to you, as you have stated them ? 
A. I did. 


Q. Then what did Mr. Hendricks do? 

A. Mr. Hendricks went down to New York. 

(). State more fully What Kowler said he would do after he should 
get to New York from St. Louis and Kansas City. 

A. He said he would go and see the party that Turner had bought 
his interest from, and see if he could not make better terms than he 
could with Turner and get the inside track of Turner; something 
to that effect; what he meant was figure- on the undivided one- 
third that Wilson had control of. 

Whereupon the further taking of testimony in this case was 
adjourned to two o'clock on December 18th, A. D. 1SS0. 


Fripay, December 17th, 1880. 

Examination continued pursuant to adjournment. 

Present: Mr. Gregory, counsel for the complainants, and Mr. 
Hunter, counsel for the defendant, Anderson Fowler. 

Direct examination of witness Epwarp Lees continued by Mr. 
GREGORY. 

Q. You say %n page 9 of your deposition that you had an intro- 
duction to James Wilson in New York, and that you would not 
know the man on the street if you met him; please explain what 

you mean. 


315 A. I would not known the man if I had met him outside of 


the oftice then: of course | know him now. 
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(). Please take the deposition where you left off, and go on stating 
further in answer to the question which I last asked you. 

A. (Question read to witness.) He said that he would go to New 
York, and he thought he could make better terms with parties in 
New York. 

(). When you left Mr. Fowler in New York, at that time, what if 
anything did you tell him you would do? 

A. I told him that | would go back and consult with my partner, 
and that we should depend entirely upon him to take care of our 
interests, and he said he would do for us the same as he would do 
for himself; I came back and told Mr. Hendricks what he said, and 
Mr. Hendricks asked me what kind of a man Mr. Fowler was, and 
I told him that I thought he was a very sanguine man, and Mr. 
Hendricks asked if I thought he would take care of our interests, 
and I said he said he would. 

(). There was certain contracts—exhibits—attached as to the orig- 
inal agreement which you made, and which was dated December 
29th, IST7T6;: state when you first saw those, if ever. 

A. I never saw those papers until they came on to Chicago 
316 here; I think it was in February or March, of 1877; they 

were sent on to Frank Clifton [and] handed to us with the 
note of James Turner. 

(). Did you know the contents of those exhibits given to you or 
sent to you? 

A. No, sir. 

(). You never: saw them until they were sent on to you by mail 
through Mr. Clifton ? 

A. No, sir. 

Q. Did Mr. Hendricks bring any home with him * 

A. No, sir; not that I ever saw. 

4). In what way did you pay this sum of $53,533. to Mr. Fowler? 

A. $20,000 in cash and we giving our acceptance for the balance, 
which was paid in due course. 

(Q.] What arrangement did you make with Mr. Fowler about 
paying that sum ? 

A. The arrangement that Mr. Hendricks was to pay ten or twenty 
thousand dollars cash and he would take our notes for the balanee, 
and I got a dispatch from Mr. Hendricks stating to pay over to Mr. 
fowler ten or twenty thousand dollars, which I did the Monday 
morning. I got the telegram Saturday night. 

(). Did you know when the contract was made with Mr. Fowler, 
of the date December 29th, 1876, that Fowler Brothers then owned 
any interest in the licenses for Missouri or for Illinois either? 

A. No, sir; had not the slightest idea of it. 

Q. Did you know that they had a factory in St. Louis for this 
manfacture ? 

A. No, sir; it was never intimated to me such a thing. 
O17 (). Would you have purchased through Mr. Fowlerif you had 
known or supposed he was expecting to sell to you an inter- 
est of his own or any interest at a greater price than he was to pay 
for the same? 


> 
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A. No, sir; that was not the understanding with Mr. Fowler; not 
so when we first made his acquaintance. 

Q. What, if anything, was talked with you with reference to the 
basis as between you and him on which you were to get them? 

A. That he was to buy for us the same as he was for himself, that 
he would look after the whole thing, and that we could feel safe in 
his hands, 

Q. Did he say that? 

A. Yes; that is what he said in New York when I was down 
there first. 

Q. Did you at that time becomeacquainted with the United States 
Dairy Company or any parties connected with it? 

A. No, sir; not at that time. 

Q. Did you take any legal advice of any kind either in New York 
or elsewhere as to the form or wording of the contract for this pur- 
chase ? 

A. No, sir; not in any shape or form. 

Q. Did you know what Mr. Fowler paid for the two-thirds interest 
in the Mege patent for Missouri and Illinois? , 

A. $66,666. 

(). What do you mean by that? 

A. The total was $100,000, two-thirds of which was 866,666; that 

is What he told us he paid and that he was going to pay them. 
318 (). Now do you know as a matter of fact that he did pay 
it? 

A. No, sir; it was left entirely with himn—we left the thing entirely 
with him to do for us. 

(). Have you had any intimation since then from any source that 
he did not pay that; if so, from what source? 

A. James Wilson, named on November, 1879. 

Q. If James Wilson told you anything state what he said. 

A. He said that he did not think that Fowler paid as much as we 
did for his interest—didn’t pay as much as we did—that was after 
Noy., 1879, in Chicago. 

Q. Do you know Stobo? 

A. Yes, sir. 

Q. When did you become acquainted with lim ? 

A. My first time of going down to New York on this occasion. 

Q. Did you ever see him there afterwards ? 

A. Yes, sir. 

Q. Became pret-y well acquainted with him ? 

A. Yes, sir. 

(). What relation did he sustain to Mr. Fowler—to Fowler Bros.? 

A. Confidential clerk for Fowler Bros. 

(). Where did he have his office ? 

A. Mr. Fowler’s office—lFowler Bros’. office. 

Q. Did Mr. Fowler ever refer you to him about any matters in 
conversation on this matter ? 

A. Yes, sir. 

Q. Did he or not act as agent for you—hold the power of attor- 
ney? , 
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A. Yes, sir. 
(). At whose request ? 
A. Mr. Anderson Fowler’s. 
ol!) Q. Did you have a talk with him with reference to what 
Mr. Fowler paid for the interest in Missouri and Ilhnois? 

A. He told me he never paid James Wilson but $20,000. 

(). When was that? 

\. That was in 1878. 

). Did you make uny memorandum of that fact ? 
A. I did. 

(). Hlow ? 

A. I wrote it in a book that I carried with me at the time. 

(). State whether you ever had any difficulty with James Turner 
in reference to a settlement as to his interest in licenses for Hlinois; 
state briefly what certain complications you had ? 

A. It caused us a great deal of trouble, and it caused us to get into 
a lawsuit; [had to go down to New York to attend to it; I asked 
Mr. Fowler whetherit wasdone forhini; | he] told me that it was differ- 
ent from what Mr. Hendricks had arranged to have done, and Mr. 
l‘owler said that he did not know anything about it and sent me to 
Stobe, and Stobe said that he did not know anything about it, only 
what lawyers brought to him in the office; that he signed contract 
on power of attorney, and that it was drawn up as Mr. Hendricks 
left it, but not in — words. 

Q). ‘That created trouble and it was settled ? 

A. It was settled up, and after that matter, by Mr. James 
320 ‘Turner personally, by letter for twenty thousand dollars, for 
yy ssession of factory on Archer avenue, which I did not know 
anything about at all, and I telegraphed to my partner in St. Louis 
and asked him about it, and he answered that he did not know any- 
thing about it at all. Mr. Skinner sent notice by saying that he did 
not know what kind of a thing we had got into; it was all a conun- 
drum to him—a puzzle I did not understand at all. 

A. If any representations were made to you as to the profitable- 
ness of buying into this business on account of James ‘Turner's notes 
which you were to get state what they were. 

A. Mr. Anderson told us that we bought a good thing; we were 
to have Turner’s notes for between $16,000 and $17,000, and if 
Turner lived up to contract with Wilson or Dairy Co., 1 kon’t know 
which it was, he would have to pay us $150,000 and we would get 
our money back in a few days, right off, and Turner's notes was en- 
dorsed by Weston, who is represented to be wealthy. 

(). Did) Anderson Fowler make any representations as toe the re- 
sponsibility of Charles Weston ? 

A. He said that he understood that he was a very wealthy man. 

(). [low did it turn out? 

A. It turned out when that question came up and we iIn- 
o2l vestigated 1t—I didn't Investigate it; left it to Mr. Fowler to 
investigate—that he was not worth anything. 
Did you ever get anything out of Mr. Turner or Mr. Weston? 
A. No, sir. 


— 
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Q. State how many times you have seen Mr. James Wilson—that 
is, how many different periods you have seen him since December, 
1876, up to November, 1879. 

A. I have seen him a great many times since that. I have seen 
him in Chicago. I never saw James Wilson in Chicago until No- 
vember, 1879. 

(). Did he go to Chicago during all that period? 

A. To the best of my knowledge, — not. If he was here it was 
Without my knowing it. I never went to see James Wilson without 
consulting Mr. Fowler and getting his advice. The fact is I was 
really in fear of Mr. Wilson from what Mr. Fowler had said, and he 
was going after him on the account. 

(). Did he tell you how he acted with him ? 

A. Yes; he cautioned me to watch him. I was really afraid to 
speak to Mr. Wilson. 

(). Did Anderson Fowler ever make any statement at any time 
about the conduct and character of Mr. Wilson? State what he 
said, if anything, on that subject. 

A. He has repeatedly told me that he was not straight; he had 

no confidence in him. We could not depend on him in any 
022 shape if he did not live up to his agreement—all that by 

Mr. Anderson Fowler after he was taking care of our busi- 
ness. Afterwards when he came up here I asked him how he was 
getting on with Wilson, and he told me in an laughing offhand way 
that Wilson had absconded and gone off to Cincinnati with another 
woman and left his wife and family in New York; that was in Mr. 
Fowler’s office in Chieago. 

Q. What was the subject of the conversation when he told you 
that? What was the matter you talked about ? 

A. I asked how he was getting on with Mr. Wilson, with reference 
to our interest, because I knew that we had sent papers there to com- 
mence sult against him. 

Q. When was that, as near as you can tell? 

A. That must have been pretty near along in August. I can’t 
say exactly the month of the year, but 1t was getting in the summer 
of 1879? 

(. Had Mr. Fowler been in the habit of coming and going be- 
tween here and New York frequently after. November, 1876 ? 

A. Yes, sir; frequently. 

(). How many times did you see Mr. Fowler during all that time? 

A. A great many times. He never came to Chicago without our 
seeing him or him seeing us | 

Q. Had you any relations with him about getting into the pack- 
ing business ? 

A. He was attending to the business of the Lees & Hendricks 

Packing & Provision Company. 
O29 (Q). You engaged in the manufacture of oleomargarine in 
the fall of 1877 ? 

A. Yes, sir. 

Q. State how faithfully and diligently you attended to that work— 
you, particularly, and Mr. Hendricks. 
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A. We had to overhaul Turner’s factory, which was not in good 
shape. I think we put in on an average not less than 16 or 17 hours 
of work at the factory. I have been in that yard as late as half 
past two o’clock in the morning attending to running this factory. 
I have been there until I was so tired until Lcould hardly get intomy 
buggy to go home, and Mr. Hendricks, too. We very seldom left 
that factory before 8 o'clock in the evening, and at 8,9,and 10 and 1] 
we were frequently there, and occasionally we used to stay till twelve 
o clock. 

(). Did you receive any pay or compensation for that labor? 

A. No, sir. 

(). Did Mr. Hendricks? 

A. No, sir. 

(). How long did you labor at that—how many weeks or montlis ? 

A. I should say we were at that in the neighborhood of two 
months. 

(). Did you ever agree to work in that manner without compen- 
sation? 

A. No; we agreed originally to divide the labor. Either he or I 
would come there. We didn’t expect it would occupy all the time 
— firm. 

(). You did not expect it would occupy the time of both yourself 
and Mr. Hendricks ? 

A. No representation of that kind. 
o24 Q. Was it your understanding that the company was to 
be formed and that it was to go into operation ? 

A. We was to go into it—that was the reason that we went into 
it—that was the only inducement for us. 

Q. Why was not the company formed; did you and Mr. Hen- 
dricks ever try to form the company ? 

A. We got up papers, and I think Mr. Hendricks applied for a 
license at Springfield; I think he got papers; I would not be so posi- 
tive about that. 

(). Why was the company not formed? 

A. The excuse made was that James Wilson would come on and 
form the company. 

(). Who made the excuse? 

A. Mr. Fowler. We wrote to Mr. Anderson Fowler and notified 
them all by mail. I suppose Mr. Hendricks wrote to Anderson 
fowler asking why Wilson did not come out to attend to the busi- 
ness, and he said that he was coming to form the company, which 
was never done. The fact of the matter was I don’t know as he 
wanted to do it. 

(). Was it your fault at all or the fault of Mr. Hendricks that the 
stock company was not formed ? 

A. It was not my fault nor the fault of Mr. Ilendricks; we were 
powerless; we depended upon Mr. Fowler and Mr. Wilson. Mr. 
fowler said he could make him come to time then, and he after- 
wards found that he couldn’t handle Mr. Wilson as he thought he 
could. 
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Q. Under whose direction was the business in St. Louis closed 


A. The direction of Mr. Anderson l‘owler. 
o2) (). [low were they conveyed ” 

A. Conveyed by telegram. While I was there a dispatch 
was sent. [urged upon Mr. Fowler that Mr. Hendricks was losing his 
health being there—couldn’t stand it any longer—and that there 
Was money in it; that they had got fat contracting when we went 
down there—that was all sour—and that we couldn't make good stock. 
I told Mr. Fowler that we must have good fat to make cood stock, 
and I went on to New York to see him about it and see if we could 
not sell out to him—get him to buy us out, so as to get our money 
out of it, but his brothers would not let him; that he had nota dol- 
lar in the world; that he was merely a confidential clerk. 

. You mean that that was his excuse which he made for not 
buying you out? 

A. Yes, sir; he told me that in New York when I went down 
there this time. 

Q. My question is, who directed the business in St. Louis to be 
closed up ? 

A. Mr. Anderson Fowler sent a telegram to close the business up, 
which I believe Mr. Hendricks was in Chicago at the time. 

(Q. Then, after that, under whose directions was it that business 
was run in Chicago—the manufacturing under this license ? 

A. Under Mr. Anderson Fowler’s direction. 
(). Who caused that business to be closed up when it was close-? 
A. We wrote to him that it was not a paying bDbusiness, and that 
we did not see that there was any use of our staying there 
226 and sinking money; that we had his money and we did not 
see any use of staying there and losing money in it. 

(). State what, if anything, you stated to Anderson Fowler about 
your putting in money for the Chicago experiment. 

A. We told Mr. Fowler that we would not do anything; that we 
would not hold ourselves responsible for losses in the Chicago fc- 
tory, and Mr. Frank Clifton now holds a receipt of ours to that 
effect. 

(). That was before you commenced the experiment in Chicago 
that you told him that? 

A. Yes, sir; before we got any money to commence with from 
Frank Clifton. | 

(). Now, as far as you know, what was the indebtedness for which 
Lees & Hendricks were lable—the amounts for which they were 
liable in St. Louis? 

A. I never knew anything bout it, only what we heard Jrom Fow- 
ler. I think he said it was between six and seven thousand dollars. 

(). Where was the books for the St. Louis factory ? 

A. I could noi say, Mr. Gregory; I don’t know. 

By Mr. Hunter: Where was the money deposited ? 

A. Only what I saw Mr. Fowler have; never knew anything about 
it any more than you, Mr. Hunter. 

Q. Now, with reference to the Chicago experiment, how much, 
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327. ~—sif anything, according to your knowledge, was the extent 
of the loss in Chicago? 

A. To the best of my belief, the loss in Chicago would be about 
somewhere in the neighborhood of $1,000 to 31,200, figuring every- 
thing very low. 

Q. What do you mean by “figuring everything very low?” 

A. The fixtures and stock; anything we turned over. 

(). Whom did you turn over that to? 

A. We turned over to Mr. Fowler—Mr. Anderson Fowler. 

(). State whether at any time you received any offer from James 
Wilson to purchase one-third of the interest of Lees & Hendricks in 
the business under these licenses, if you know. 

A. Mr. Anderson Fowler wrote us—cither came directly or through 
Frank Clifton—that Wilson was willing to buy us out, and requested 
one of us to come to New York. 

(). State when that was. 

A. That wes in the spring; I could not say whether it was in 
1877, in December, or January, 1878; it was close between the two 
years. 

(). State what was that offer. 

A. That offer was for Mr. James Wilson to pay Lees & Hendricks 
$33,533, or, in other words, that he should pay that, with interest on 
it, and take care of what we owed Anderson lowler for losses in St. 
Louis and what we was infedted to Anderson Fowler; that was that 
contract. 

(). Was any claim made then that you owed Anderson Fowler for 

losses in the Chicago experiment 
328 A. Of course Mr. Anderson Fowler wanted it all put in 
contract, 

(). Well, upon recelving notice of that offer, what did you do? 

A. Mr. Hendricks went down to New York to attend to the draw- 
ing up of the papers. 

(). What negotiations had you preliminary to that—that was in 
December, 1S77—now what negotiations had you preliminary to 
that? Ilad you seen Mr. Wilson yourself about it? 

A. No, sir. 

(). Had vou seen Mr. Fowler yourself about it? 

A. No, sir. 

(). Was that ever carried out? 

A. Never carried out. 

(). Was [it] assented to by yourself and partner ? 

A. Yes, Sir. 

(). Did you ever have any further negotiations concerning the 
sale to James Wilson for any amount for your interest in this li- 
cense ? 

A. We had another negotiation after that; they opened in Sep- 
tember; Mr. Anderson Fowler telegraphed on for me to go down 
to New York; that was September, 1875, | think, I left; | was in 
New York the last week in September and during the month of 
Oct. 

(). You say Mr. Fowler was in New York? 

19—174 
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A. Yes, sir. 
Q. What was the subject of conversation with him at that time? 
A. Mr. Fowler told me that Wilson was ready to pay $10,000 
cash, and that I had better go and see Mr. Wilson; I went 
329 up to see Mr. Wilson, but he did not act as if he was very 
anxious to buy—did not appear to be anxious—and | thought 
it very queer, as Mr. Wilson was represented to us to be anxious to 
buv, and I thought he would come right out and tell me whether 
he would pay $10,000; I thought he would, but he didn’t; I went 
back to Mr. Anderson Fowler and told him that Mr. Wilson did not 
scem to be so positive about eiving S1LO,000 : of course I went back 
to Mr. Anderson Fowler, and he told me to tell him—lI forgot the 
exact words—and IT went to Mr. Wilson and told him what Mr. 
Fowler said, and Wilson said, | don’t know whether I ean gel that 
money now, but he finally got me to understand that he had a good 
customer, but he had kept me there a month purely on that busi- 
ness waiting. 

(). How did that result? 

A. In the written agreement. 

Q. Which has been put in evidence in this case? 

A. Yes, sir. 

Q. Now, at what time did Mr. Anderson Fowler say anything to 
you about the indebtedness of Lees & Hendricks to him? 

A. Yes, sir. 

(). Did he make any request to you to give him any security * 

A. Yes, sir; he wanted me to put the papers In escrow in ‘11s 
hands, so that our indebtedness — be paid and so that papers could 

not be transferred, SO that Wilson should pay the indebtedness 
U0 likewise; he wrote me a letter to that eflect—to leave the 
papers 1n his hands. 

(). What did he send the papers for? 

A. I don’t know, Mr. Gregory, but he wanted te hold them im 
escro-. 

Q. Do you know what escrow means ? 

A. Yes; to hold them until tlie agreement is carried out 

Q. Did ie at that time ask you for security of what Lees & Hen- 
lricks owed him? 

A. He said he wanted to get it in the papers. 

(). Did he or not ask you if you should give him security for what 
Lees & Hendricks owed him—did he ever ask you to give him se- 
curity for what Lees & Hendricks owed him ? 

A. He did not; he knew we could not give security only what 
we had in this license. 3 

Q. Did he ask you to give him security of what he had in his 
hands? 

A. Yer, sir; he asked it to be left in his hands—the whole posses- 
sion of it. 

(). For what ; arpose? 

A. For security for the seven or eight thousand dollars that we 
owed him. 


; 
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(). Did you ever see Mr. Wilson again afterwards with reference 
to this matter until November, 1879? 

A. Not until November, 1879. 

(). Did you ever know or were you ever Informed iy Mr. Fowler 
or have any reason to believe that Mr. Fowler was to be interested 
in that purchase of you—that agreement for purchase which was 

indicated by thi agreement of ¢ tober, Isis” 


ou! Objected to so far as the information did not come from 
Mr. Fowler. 

A. No, sir. 

(). Did you have any information of that kind from James Wil- 
son or anybody during that time or at the time ? 

Objected to. 

A. 1879. 

(). Tam not asking what James Wilson may have told you last 
night, but did you know or have any information that from James 
Wiison that Anderson Fowler was to be interested in the purchase 
of this interest in these licenses ? 

Objected to. 

A. No, sir; I did not 

(). How were they in 1878; did James Wilson begin to make 
vertures to you for the sale to him for ten thousand dollars or there- 
abouts—he did not begin, In point of fact, long before. December, 
IS7TS? 

Objected to as leading. 

A. The first I knew about the negotiation was when Anderson 
l‘owler telegraphed for me to go on to New York to make negotia- 
tions about this ten-thousand-dollar transaction. 

(). Have you got that telegram ” 

A. I don’t think I have. I think it came through Frank Clifton. 

(). You have had considerable correspondence, have you not, W ith, 
Anderson Fowler: have you preserved that? 

A. i think I have got it nearly all. 

Dy Mr. Hunter: | obje et to the contents of telegrams in view of the 

answer the witness has just made by parole evidence and ask 
oe for the production of the document if they are to be used in 
evidence. 

(). Was that contract of October, 1878, with James Wilson ever 
carried out ? 

A. No, sir. 

(). Do you know why it was not carried out—have you any knowl- 
edge on that subject ? 

Objected Lo, unless the knowledge comes from Mr. And rsou 
lowler. 

A. Mr. James Wilson told me in November, 187%, it would have 
been carried out only for Mr. Fowler and Mr. Harding. 
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By Mr. Hunrer: I object to his giving the statements of third 
parties—of Mr. Wilson. 


A. And likewise the other one would have been earried out ; 
understand that Mr. Fowler talked only for some parties. 

(). Did you see Anderson Fowler in the month of December, 
weet 

A. I could not say positively, Mr. Gregory ; I have seen him so 
often. 

Q. Did you see him in the month of January, 18797 

A. Yes, sir. 

QO. W here > 

A. At his own oflice—at the stock yards. 

(). Well, state how you came to see him that day. 

A. Mr. Fowler came up there—that is, to the office of the Chicago 
Packing & Provision Co., in which I was then employed. I should 
say it Was as soon as seven o'clock in the morning; the whistle had 
only just gone, and it was a very snowy, stormy morning—came up 
there and I was very much surprised. He came in saying he 

wanted to see us over at lis office. 
Doo Q. Had you known that he was in Chicago at that time 
before you saw him? 

A. I had heard that he was here. 

(). Had not seen him ? 

A. No, sir. He told me as soon as he came in, I want vou to 
come over to my office—I want you to come with Mr. Hendricks. 
| went and told Mr. Hendricks that 1 wanted him to get his hogs 
in shape; that Mr. Fowler wanted to see us over at his oflice—that 
is, at the oflice of the packing-house. I went back to attend to my 
own affairs. Before we left Mr. Fowler sent an additional notice by 
a boy that he wanted us to come right away; of course we had no 
business, and we had men at work and couldn’t — right off with- 
out straightening out things; and then a third one came and I 
went over to Mr. Hendricks and said, Let us go and see what Mr. 
Fowler wants, and we went over to his office and found a gentle- 
man there which he introduced to us by the name of George Hard- 
ing. 

(). Now go on and state what took place there. 

A. Hesaid Mr. Harding had bought the Turner interest and that he 
was about to commence — against Turner for fraud—I believe fraud 
was the very word he used—and went on to state to me that Turner 
had a very large lawsuit—had a large claim against us; that it was 

a case Which would make a heavy lawsuit, and that he would 
33o4 not take that lawsuit; he mentioned a very large sum of 
money. ; | 
(). Who said this? 

A. Mr. Harding; and if we would sign a paper for him that he 
would go for Turner on that paper and free us of any lawsuit that 
Turner might bring against us, and Mr. Harding then produced the 
paper and Mr. Fowler advised us to sign that paper for George Hard- 
ing. 
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(). Did you sign a paper then for George Hardin, ? 

A. Yes, sir. 

(). Who drew it up? 

[A.] It was drawn up, I believe, when we got there, one of the 
papers there. 

(). One of the papers that you signed? 

~ Yes, sir. 

. You mean the one that las been introduced in evidence before, 
Q on of which is set up in the bill in this case ? 

A. It is the only paper that we ever signed for George Harding. 

(). Now, what paper Was that agreement that you signed, you say, 
at the request of Mr. Fowler and for Mr. Harding ? 

A. It is on the back of some agreement; I cannot say What it was. 

And bore date that day Hy 

A. January 18th, 1879; that is the paper that we signed. 
(). State What else oceurred then. 

A. Mr. Harding then went out to take il smoke and, he saicl, il little 
fresh air, and then Mr. Fowler, Mr. Hendricks, and myself are left 

in the office. 
Ooo (). Was anybody else present ? 
A. Mr. Samuel Shoonman was out there with Mr. Harding. 

(). Was Mr. Shoonman in the room during any part of the con- 
versation ? 

A. Not till afterwards. 

Was he in there during any part of the conversation ? 

A. oo sil ir; but not at this moment when we were talking. Mr. 
lowler said, Now, then, this is our own affair; and, he says, Now lam 
volng ‘tg sue him, Mr. Wilson, and says he, | am going to try and 
bring him to terms, telling a great deal about Mr. Wilson’s charae- 
ter, &c. Now, says he, if you will let me have your papers I can 
bring him to terms a great deal better, and we told Mr. Fowler that 
that was our all; that we depended upon that to get any money out 
of it, and were trying to get into business, and Mr. Fowler said, I 
don’t want to do anything against you ; [ want to do all I can for you, 
and if I have these papers I can do more for you; I don’t want to 
make anything out of you, and if there is anything that comes out 
of this over and abov Cc wh: “ut you owe me you sh: il] hs ave it, and along 
with that I will loan you ten thousand dollars to vo Into business 
with ; five thousand he said first; then I said’ it would be no object 

for us to try to ga into business with five thousand dollars; 
336 then he said, I will make it ten thousand dollars—that is, 1 

will loan you ten thousand dollars; and he says, You under- 
stand that [ have got to sue this through you folks; he says, I have 
got to sue this through you, and with that we assented to signing the 
papers for Mr. Fowler’s convenience and for his own benefit and 
ours, and I think he called Mr. George Ilarding in then to write out 
the papers from the hallway. 

(). Well, you made some papers there that day ; did you make 
any at any other place? 

A. We made papers at a down-town office. 
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Q. Was Mr. Shoonman in the room during any part of the con- 
versation ? 

A. I think he just slipped in—just found us there. 

Q. Was there part of the time? 

A. Ile just stepped In. 

(). He was present so that he could hear you talk? 

A. I don’t know. 

Q. What did you do when that interview broke up? 

A. We went to our business; we were to have a mecting down 
town at Mr. Fowler's office, which we didn’t know what was the pur- 
pose of, without it was to arrange for the ten thousand dollars he was 
going to loan us. 

Q. What did you next do? 

A. We went over to our packing-house. 

(). Did you see Mr. fowler after that day? 

A. Yes, in the afternoon in the office down town. He said he had 
some papers that it was hecessary for us to slon: he wanted to have 
everything, so that he could have it sued. 

(). Did you execute any other papers? 

A. Some short papers, 

Q. Were any of them drawn up by you? 

A. I never saw a paper drawn up. 

Q. Did you have any advice from any attorney with reference to 
this matter at all? 

A. No, sir. 

Q. Were any of these agreements already put in writing at the 
time you signed them; were they, | mean, prepared for you to sign ? 

A. They were all prepared except the one that Mr. Harding wrote 
up at the stock yards, 

(). Such agreements as you signed that day were prepared for you 
and you signed them? 

A. 3a; every one. 

Q. How many papers did you sign? 

A. Twoat the stock yards; and I won’t be positive, but I think it 
was one or two down here. 

Q. Did you then know that there had been any meeting between 
Harding & Turner the night before or on that day with reference to 
those matters? 

A. No, sir. 

Q. Was anything told to you by Fowler or Harding that there 
had been an arrangement made with Turner? : 

A. No, sir; we was lead to believe that they had not seen Turner; 
but they was preparing to go for Turner. 

Q. Did Mr. Anderson Fowler pay you any money or agree to 
pay you any money for that assignment to him—as a sale to him? 

A. No, sir. 
Siiee ©. Never has? 
A. Never has. 

By Mr. Hunter: Question and answer ob’ ected to,as the writ- 
ten documents executed between the parties are the best evidence of 
the consideration and of the facts therein contained. 
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(). State whether or not Mr. Fowler told you anything vith refer- 
ence to your informing James Wil-on about your making this ar- 
rangement of the 18th of January ” 

A. We was not to say anything to James Wilson or let him know 
anything about it; that he wanted to keep it seerct from James Wil- 
Son. 

(). Did you[or]so far as you know, your partner ever inform James 
Wilson prior to November, 157%, of the fact of your having made the 
assignment to Anderson Fowler? 

A. We never did. 

(). You state that there were several PApeCcrs, and it appears in the 
pleading that there was several papers drawn up and signed, all 
bearing date January 18th, 1879. State whether they were all a 
praart of this same transaction and made under the cireumstanees and 
for the consideration which you have already stated : 


Objected to as leading—suggesting the answer. 


A. Yes. They was all one. Mr. Fowler wanted to get papers to 
vo back to New York, and sue Wilson and anything, Mr. Fowler 
asked us for he got as taking care of our interests and has it and 

always did. 
eos) (). State what occurred between you and Mr Fowler as to 
any further business arrangement during the spring of 1879. 
What else was done? 

A. We started to get the money, the ten thousand dollars that he 
agreed to loan us, but before we rot the money Mr. Fowler made 
another proposition. 

(). Did you see him again after the 15th of January ° 
A. Not for some time—not for probably a month or two months. 

Q. Didn’t see him after the 19th of January or some time after, 
did you? 

A. Well, I might have, Mr. Gregory, J but not to do business. 

(). Didn’t have any business during that visit then” 

A. No, sIr. | think Mr. lowler Went uwialy threat night. I don't 
suppose I did see him again that time. 

(). Did you see him again during the spring of 1S79°* 

A. ITsaw him again probably a month or two before we came to 
the loan. 

(). Did he, In point of tact, loan you ten thousand dollars in money t 

A. No, sir. 

(). How did that matter turn out? 

A. That it was better for us to start a company and take so many 
shares In it. 

(). Was that his proposition or yours? 

A. That was his proposition. 

(). How did it result ? 

A. It resulted of course we had to take it. We was in his 
340 ~=—hands, and if he didn’t loan the ten thousand dollars he had 
to give us forty-five hundred dollars in shares of stock of the 

Lees & Hendricks Packing & Provision Co. 
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Q. Was any arrangement made about your havinganame? Who 
proposed the name of that company ¢ 

A. Mr. Anderson Fowler and his brother Robert. 

(). Did the firm of Lees & Hendricks have good eredit in the mar- 
ket as manufacturers of canned meats ? 

A. Of canned meats, and it was of barrelled meats—Scoteh pro- 
visions. 

Q. Was that brand in any standing of value in the market? What 
have you to say as to that? 

A. Our brand would sell away up—well, with my labels on, some- 
times fifty cents. Our packages would sell a cent a pound higher 
than others in Glasgow—higher than Libbie’s, and that is the high- 
est in the market. 

Q. Was that known to Mr. Fowler? 

A. Mr. Fowler was perfectly aware that—that we had as good a 
beef brand as there was. 

Q. What arrangement was made for compensation to you and Mr. 
Hendricks for working in this company and at whose suggestion was 
it made? 

By Mr. Hunter: All this testimony in reference to subsequent 
action of the parties and the formation of the Lees & Hendricks 
Packing & Provision Company is objected to as irrellevant and in- 
competent. 


A. Mr. Anderson Fowler proposed it himself. 

\. Who named the amount of capital stock to be employed ? 
o4] A. Mr. Anderson I owler. 

(). Who named the division—arranged between the parties 
the amount of capital stock ? 

A. Mr. Anderson Fowler, and he consulted with Mr. Robert Fowler 
over it. 

Q. Was any change made after the first distribution of the stock ? 
It SO, what was the claim ? : 

A. Yes, sir. The change was that Mr. Anderson Fowler wanted 
to have his brothers interested with him—his Liverpool brothers— 
and asked to take up one-half of our stock, and they put in ten 
thousand in lieu of dividing it again. The sum and _ substance is 
we arranged to own ten thousand dollars’ worth of stock, and we 
afterwards consented to let Fowler Bros., of Liverpool, have stoeck— 
let Anderson Fowler and these brothers have one-half of our stock, 
for which they gave us ten thousand dollars—that is, made our cap- 
ital stock ten thousand dollars. 

Q. Did they give you anything but ten thousand dollars in capi- 
tal stock ? 

A. They put in ten thousand dollars. 

Q. Did they give you, individually, any more money for your 
stock ? ; 

A. No, sir. 

Q. What salarie- were you—Lees & Hendricks—to have ? 

A. I was to have one hundred and twenty-five dollars per month. 

Q. You are » married man, with a family ? 
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A. Yes, sir. 
Q. How did that compensation compare with the real value of 
your services as abusiness man ? 
A. It was no kind of compensation. 
v2 Q. Why did you consent to take that” 
A. Because I expected to make profit out of the $4,500 of 
stock. 
(). Have you ever got any value out of it? 
A. No, sir; it has been detrimental] so far as it has gone. 
by Mr. Hunter: A general objection ismade to cover all this tes- 
timony subsequent to the reorganization of this company that it is 
irrelevant, Incompetent, and immaterial ; this objection to apply to 
all testimony on this subject-matter. 


(). Through what brokers or factors was the business of the Lees 
& Ifendricks Packing & Provision Company done in selling your 
goods abroad ? 

A. I did the selling on this market. 

(). Abroad? 

A. Fowler Brothers. 

(Q). What, if anything, have you to say with reference to the 
charges, expenses, «c., they taxed against the company ? 

A. They charged, I think, two and a half per cent. more than 
they had ought; not only that, they charged a bank commission, 
which were exorbitant. 

Q). Did you or your partner ever make any complaints in regard 
to that? 

A. I have, sir, and so has my partner. 

Q. Prior to bringing this suit ? 

A. Yes, sir. 

A. How was it brought about that they did the business in that 
way ? 

A. At Mr. Anderson Fowler’s suggestion. 

(). How was it brought about? Who had the power? 
O45 A. Because they had the balance of power in the board of 
directors in that company. 

(). Has that company ever declared prior or since the bringing of 
this suit any dividends on its stock ? 

A. Not to my knowledge. 

(). Has there every any divideds been paid into the pocket of any 
of the stockholders so far as you know? 

A. Not that I know of. 

Q. What afterwards transpired in the office of the company? Are 
you in office in that company now? 

A. No; I was voted out at the time this suit was brought. After 
this suit commenced Mr. Anderson Fowler took steps to get us out 
of the company, and so succeeded in doing. We protested against 
all the steps that he took, but that didn’t stop him from his going 
on with his high-handed work that he insisted on doing, and they 
had a meeting, when Mr. Hunter was elected director and we were 
bounced out of office. We got we got insulted by Mr. Fowler before 
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that meeting commenced, and we left the office; we didn’t want to 
get into any trouble and we left the office, and they carried on the 
meeting and elected Mr. Hunter, and then sent us up a notice that we 
Was discharged and took possession with il police force that they 
brought from the yard. Mr. Huffman had a regular police force 

that they brought. I suppose they thought they would have 
344 — trouble, and when I got up there in the morning to the office 

aman came in,and J asked him what his business there was. 
I asked him what he would have. Oh, well, he says, this is a close 
room, and J] guessed then what it was coming to. I had got to be 
shoved out. So i didn't say anything, but let Mr. Fowler take his 
high-handed course. | thought the easiest way Was the soonest 
mended, and Mr. Iluffman, who was clerk for Mr. Robert Fowler, 
When they came in I think they were very much surprised; they 
came in there, and I said to Mr. Fowler’s bookkeeper as I was about 
going away that he should have the money, which was not a great 
deal. [said to Mr. Russell when he handed me the papers to turn 
over the money. I handed the papers to Iluffman and said, Officers, 
you can take possession under protest, and says Mr. Russell, You 
please hand over the money to Mr. Huffman here; that is all there 
is to it, and I will take my departure and bid you geod evening. 

(). Just what occurred in November, 187%, with reference to h- 
cense of this patent ’ 

A. The first thing I know about the selling of this license—I 
didn’t know of the selling of the license at that time—the first we 
heard was from James ‘Turner—from James Wilson through James 
Turner to Mr. Hendricks. When I got to the packing-house Mr. 
Hendricks 
345 By Mr. Hunrer: I object to any statement of Mr. Hen- 

dricks unless Mr. Fowler was present. 


Mr. Hendricks told me that he had a telegram from Mr. Turner, 
which he had telephoned down to him, stating that he wanted him 
to go to St. Louis that night. 

Q. Telegram from whom ? 

A. From James Wilson. 

(). State what did you say. 

A. I telephoned that he had got our business to attend to; that 
we was too busy to go. The following day Mr. Wilson repeated his 
telegram, the same in substance, requesting me to go—Edward 
Lees—the first was to Mr. Hendricks. I telephoned to Mr. James 
Turner; he read the telegram to me by telephone—the second tele- 
gram—and I answered that our business was too important for us 
to leave just now; to tell us what he wanted ; so that we got no 
reply until [I found Mr. James Wilson a morning or two following 
in Mr. Fowler’s office down town when I got down town, which | 
was surprised to see; he and Mr. Frank Clifton both went into the 
office together. I saw him sitting there, and he said to me, Why 
didn’t you come when I| sent for you? I didn’t want to get into too 
much conversation with Mr. Wilson, because I was anxious to see 
Mr. Fowler, and I didn’t want to get into conversation with Mr. 
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346 Wilson from what he had told me of James Wilson. Mr. 
Wilson asked several questions, which | avoided answering 
until [ could see Mr. Fowler. 

(). Well, what was done ? 

A. If you will allow me to vo back. Before Mr. Wilson came to 
Chicago, a day or two prior to Lee’s telegram from James Turner, 
Mr. Anderson Fowler arrived in the city of Chicago. I told Mr. 
Anderson Fowler what we had heard from James Turner. He said, 
What did you say? I said, Didn't say anything at all; answered 
we Was attending to our business and too busy to go. And he says, 
You write a dispatch and ask him what he will give for Lees & 
Ilendricks’ interest. 

By Mr. Ilunrer: The answer is objected to so far as it gives the 
conversation with any other person or persons except Anderson 
Fowler, or in his presence. 

(). IT want to know whether the conversation you are about to 
speak of with Anderson Fowler was prior to James Wilson’s arrival 
In this town at that time? 

A. Before James Wilson came here—prior. 

Q. About how long prior? 

A. A day or two; that conversation was to me 
). Where were you al that time? 

A. On the Chicago Board of Trade—on the floor. 

». What was done? 

\. | wrote one and it didn’t suit Mr. Fowler, and then he had 
Frank Clifton write another, dictating it—the words—him- 

o47 = self. [stood right over his shoulder and signed my name— 
I don't know whether my name or Lees & Hendricks. 

). Was that sent? 

A. Was what sent? 


Q). What else occurred ? 
A. Well, everything was still, then, for a day or two. I got no 


answer to that dispatch at all until James Wilson arrived in town 
and I saw him with Frank Clifton. 

Q. Did Frank Clifton offer to write that dispatch ” 

A. Yes: Frank offered to write it, and fowler said, You write 
it. Inaday or two after that Mr. Wilson arrived in Chieago, and 
and me and Mr. Frank Clifton found him in the office when we 
vot down, as I have said before. Mr. Wilson was very much an- 
noved in our not going down on the telegram, and I got away from 
Mr.Wilson so as not to ask him any questions, until Lsaw Mr. Fowler 
come down’ to the oftice—Mr. Anderson Fowler—and found Mr. 
Wilson and Mr. Anderson Fowler in conversation. I walked out 
then, and I don’t know whether it was Mr. Anderson Fowler or 
both said, Don’t go away; we want you. I told them I would be 
back, and I went upon the floor and saw how the market was and 
CUule right back. When I gol into the office Mr. Fowler got up from 
his seat and took me back and told me the conversation that Mr. 
Wilson and he had had; said, Wilson proposes to get the factory on 
foot again—running. 
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048 ©. What factory ? 

A. The St. Louis factory. Says I, Let Wilson get it on foot, 
says I. I don’t want to put in any more money, and I don’t think 
you do. You don’t seem to understand the matter, says Mr. Ander- 
son Fowler; he has got an offer for sixty-five thousand dollars. Oh, 
said I, that is another thing. Anderson Fowler says, Shall we take 
it. Says I, By all means. Then, said Anderson Fowler, James 
Wilson wants five thousand dollars for himself, commission. Says 
[, I think he is entitled to it. Then Anderson Fowler says, Then you 
consent to the sale? And I said, By all means. Then Mr. Fowler 
and myself came out and I left Mr. Anderson Fowler to give Wilson 
his answer, and he got his answer. 

(). What else was done or said ? 

A. There was an arrangement for us to go over to Towle’s office. 
[ won't be positive whether it was right off the same day or the 
next day, but we went that day, I think. 

Q. Who is Mr. Towle? 

A. An attorney. 

Q. What is the firm ? 

A. Offield & Towle. This was done at Mr. Wilson’s request. Ile 
wanted certain papers to go down to St. Louis with, so that he could 
give his party there—that is making his trade with clear paper—and 

I was to go down and receive the money for myself and. An- 
349  derson Fowler—that is, not myself, but for Lees & Hendricks. 

Mr. Wilson got the necessary papers, which I supposed he 
did; he gave orders for what he wanted and we agreed to have the 
papers got up by Mr. Offield & Towel, and I was to go down on 
Wilson’s call by telegraph to receive two-thirds of the interest that 
he sold Missouri for, and one or two counties in the State of Illinois, 
St. Clair and Addison, I believe, which I was to receive forty thou- 
sand dollars for. Mr. Offield was to send the papers up to Fowler’s 
office for me to get. The time came for Mr. Wilson to live up to his 
agreement, and no telegram came and we supposed it was all gone, 
but in two or three days, twenty four hours later, there came a tele- 
gram for me to come on and bring the papers. I was then on 
Jackson street in the city of Chicago, attending to my business, 
buying meats—Miller & Armour’s. I got a telephone from Frank 
Clifton to go to St. Louis & send papers from Wilson, it being to my- 
self according to the arrangement that we made at Oftield & Towel’s. 
I telephoned to Frank Clifton, at Fowler Bros., to get a ticket for me, 
& purchase for me a sleeping-car berth and engage to have papers 
brought by Frank Clifton from Anderson Fowler to my house, when 

I was getting ready to go, and he brought them, and J says, 
300 Here is the document; and I says, That isall right ; I had not 

much time to get down to the train and get away. I never 
looked at the document-, but put them in my satchel. On my arrival 
in St. Louis, at the Lindell Hotel—that was where my appointment 
was to meet him—Mr. Wilson did not put in his appearance; you 
might know I was a little nervous. I thought something might 
have slipped again. I staid there and walked around, waited, went 
outside, and finally I sat down, and should judge it was probably 
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nine o'clock before I got Mr. Wilson ; after waiting from the time 
the train got in Mr. Wilson came and shook hands with me very 
cordially, and says: “ Have you got them papers?” Says I, “ I have,” 
and took the papers from my satchel and handed them to him, and 
he says: “ Why, my God! them ain’t the papers that we was to 
have; what in hell does this fellow mean?” I says, | don’t know 
anything about the papers; and he says, I didn’t think you would 

bring hereanything unless you took pains to have them right, 
301 and I said, The papers is the very papers that have beendrawn 

up. “ Why, my God,” says he, “they are no more the papers 
than Adam’s grandfather ;” and he got very much excited. I said 
if they ain't drawn up right I don’t know why that was; I sup- 
posed they were just what vou knew vou were to get; I didn’t exe- 
cute this arrangement, and he says, This seems very funny tu me; 
and I urged him to telegraph to Anderson Fowler, and he wrote a 
telegram there and sent it; and I don’t think to-day that Anderson 
Fowler dare show it; he as good as accused him [of] fraud right 
there in that dispatch ; well, he toned down—Mr. Wilson did; and 
he says, Now Lees, I don’t know what this man wants or what he 
means; it is very funny that | should be dragged back to Chicago 
after it was all arranged that he should make these necessary legal 
papers, and he says: “ There is something damned strange about it.” 


By Mr. Hunrer: The answer objected to as to al! the conversa- 
tion of Mr. Wilson in reference to this matter. 


vo2 A. Hesent two telegrams to Anderson Fowler, and he says, 
Lees, | don’t know what I am going to do; if it was not that 
| have confidence, Lees, in you boys; says he, I tell you what Iam 
going to do, I will give vou the money—I have got the money of 
the man—but before you shall part with that money you must see 
that I get the papers, so that I can give that man clear papers with 
this kind of a document. And with that we went over to the bank 
and figured the exchange and sold the exchange, and I got a bankers’ 
check for forty thousand dollars less the discount and came home 
with Mr. Wilson, to Chicago. Mr. Wilson would not have come to 
CLicago only for Mr. Anderson Fowler not having those papers 
drawn up right. 
(). What next happened ? 
A. Well, I got home to Chicagoand — Mr. Wilson. I got off the 
train at Van Buren street and went up to my place of business to 
see how things were there. From there | went over home 

303 and Mr. Wilson went down in the meantime to see Mr. 
Fowler. He told him that I had got the money—said he 
told him. 

Q. What day of the week was it that you arrived home ? 

A. 1 think it was Saturday morning, fifteenth of November, 1879. 
On my arrival, after going home, I came down to my place of 
business—came down town and deposited the money in the Corn 
[xchange National Bank. Mr. Fowler asked me on that day where 
the money was, and I told him it was in the bank. I wanted to see 
whether it was all right and I told him I had a banker’s check, and 
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he says, Then you are out twenty-five thousand dollars besides this 
twenty-five thousand dollars that Wilson has received. ‘Then I went 
to Mr. telegraphed to St. Louis to find out whether the ac- 
ceptances had been acknowledged, and the answer came to hold the 
check till Monday, which I was doing—holding back the check. On 
Monday morning Mr. Anderson Fowler and Frank Clifton 
came to the paeking house of Lees, Hendricks & Co.—the 
oflice on Canal St. Mr. Fowler and Mr. Frank Clifton came 
into the office and demanded the money. I said, Yes, sir; I would 
figure up and settle up now; and he says, It is my money. It is 
all your money, says I. Well, says I, Mr. Fowler, you have turned 
out to be a different man to what 1 expected you to be; says I, This 
is the biggest confidence game for a man of wealth to be in, for you 
to be claiming that all this money is yours. 

(). Where was that? 

A. In Lees & Hendricks’ Packing & Provision Company’s office, 
on Canal street. I was giving Mr. Anderson Fowler a piece of my 
mind just about this time and I sent out Mr. Russell. I see I was 
getting too. much excited, and I sent Mr. Russell out to Mr. Ien- 
dricks to come to the front. He was in the rear part of the packing- 
house and Mr. Russell staid out there and Mr. Hendricks came in, 

. and then Mr. Hendricks began to figure on the corner of the 
355 desk, and Mr. Anderson [Fowler said, You don’t figure that 
right; it is more than that—figuring what we owed him— 
that is, Lees & Hendricks—figuring what we owed Mr. Anderson 
Fowler on our St. Louis business, and | said, How do you figure 
that, atany rate? I know that he made it fourjthousand dollars — 
than Mr. Hendricks—that is, figuring what we owed him and what 
James Wilson owed him onto it. Him and Mr. Hendricks had 
some quict conversation there, and I let them do the talking for the 
balance of that time afterwards. Mr. Hendricks agreed with Mr. Fow- 
ler that he would try and get me to arbitrate it, which he finally sue- 
ceeded in doing ; for I told Mr. Fowler if that his was way of doing 
business I should have [to] watch this closer prior to this arbitration 
being mentioned. Mr. Frank Clifton and Mr. Anderson Fowler got 
into the buggy and went down town with an arrangement made 
with Mr. Hendricks to get me to give my consent to arbitration, 
which I did,and went down there to Mr. Fowler’s—at least, Mr. 
906 Hendricks and I, to Mr. Fowler’s office.. I didn’t come down 
together with him to the office; came and told him that we 
had consented to arbitrate. The agreement upon it was that each 
' should appoint a man. } 
Q. That resulted in a writing at Mr. Fowler’s office? 
& Yes, sir. 


oot 


| Q. When did you see Fowler and Wilson again ? 

| A. We went over to Towle’s office. 

: (). Who induced you to go over to Mr. Towle’s office? 
\ Mr. lowler. 


(). Who was present there & what occurred ? 
A. There was myself, Mr. Hendricks, Mr. Wilson, and Mr. Ander- 
son Fowler, and | think 
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Q. Was Mr. Whipple there ? 

Q. Yes, sir; Mr. Whipple was the one Mr. Fowler asked for Mr. 
Towle. Mr. Anderson Fowler and Mr. Towle was out of town, and 
he says, ] suppose you can draw this contract, and with that he took 
Mr. Whip ple out of where we was setting into a room adjoining and 
had a private talk with him. When they came back again Mr. 

Whipple drew up this paper which was signed by us. 
Dod (. You mean the paper, about the arbitration ? 

A. Yes; prior to his going out of the room Mr. Wilson had 
talked of that arbitration, what it should be, and then Mr. Fowler 
went out of the room with Mr. Whipple and came back and he 
wrote the paper. 

(). State what Mr. Wilson did there—what he endeavored to bring 
about; state what he did. 

A. Ile was very anxious to have this thing settled, so he could go 
on; he was about getting a customer—negotiating for the sale of 
[}linois—and he wanted to get this thing fixed if he could. 

(. By this thing you mean the controversy between you and An- 
derson Fowler? 

A. Yes, sir. 

And why did he want it to be made? 

A. Because it was a detriment to the sale of the State of Illinois 
and he was very anxious that we should settle the thing up. 

(). Ile was then negotiating for the sale of Illinois? 

A. So he stated. 

(). State how you acted & did there? 

A. After the signing of that paper I lost all confidence in Ander- 

son + aka everybody else. | thought that there was no 
358 confidence to be placed in anybody. I broke down « left 
the office. 

(). State what was done with the Illinois interest. 

A. Mr. Wilson said that he would not try to go on and make the 
negotiation if there was any row between us—if it were not soon 
fixed up—some settlement—so as to give him a document to sell. 

(). Did it result in a sale? 

A. Afterwards; it did not at that time. 

(). How much was it sold for? 

A. Seventy-five thousand dollars. 

(). In cash? 

Yes, sir. 

(). What was done with the money? 

A. Mr. Fowler and Mr. Harding distributed fifty thousand dollars 
of it, and I believe twenty-five thousand dollars is in bank. 

(). How was it held? 

A. We filed a bill to enjoin the payment of the twenty-five thou- 
sand dollars of our share. 

Q. What is that, and how did you come into possession of it 
(handing witness paper)’ 

A. That came to me in St. Louis, at the Lindell Ilotel. 

(). Is that the original paper just as it came to you? 
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oo) Objected to by Mr. Hunter. Objected to as a copy of the 
dispatch, and not tke original. 

(). State what that is, and state whether it is the original just as 
you received it. 

A. Yes, that is the telegram that I received from New York No- 
vember twentieth, 1878. 

(). And state who that is from. 

A. W. M.D. It is from James Wilson’s confidential clerk. 

Q. Is that the original just as you received it” 

By Mr. Hunrer: Objected to as incompetant. 


[Q.] State what this document is, so as to identify it, then how 
you came Into possession of it, 
A. That came back to us from a party in the office of Lees & Al- 
vord, New York. : 
Q. When did you receive this, if ever, and how did you receive it? 
A. I received it by mail—in due course of mail. 
Object- to. 
The three papers above referred to and identified by witness 
060 were here introduced in evidence and were marked respecet- 
tively Exhibit 100 Lees, Exhibit 101 Lees, and Exhibit 102 
Lees, and are hereto attached; whereupon the further examination 
of the witness in this ease was adjourned to two o’clock p. m., Mon- 
day, Dee. 20th, A. D. 1880. 
MonpDaAY, Deceniber 20th, 1880. 


Parties met pursuant to adjournment, and on account of the ab- 
sence in court of Mr. Gregory the further examination of this wit- 
ness was adjourned by agreement to December 24th, 1880, at 2 o'clock 
p. m., 

RIDA Be December 24th, 1880. 

Examination continued pursuant to adjournment. 

Present: As at last examination, and also Mr. Page; Edward Lecs, 
witness. 

Direct examination continued by Mr. Grecory : 

Q. I will ask you, Mr. Lees, was there any royalty due from these 
joint owners of the licenses in Missouri and Illinois to the United 
States Dairy Company in January, 1879, and before or after that 
time, or was any claim ever made by the United States Dairy Com- 

pany on any of it; what have you to say about that? 
06] A. There was never any royalty presented to us; never 
was asked to pay any, and we never expected to pay any 
until we went on and got upa stock company and got into busi- 
ness. 

Q. Did Wilson say anything about it ? 

A. Wilson said that he would put the license business off for 
Missouri, the subject of paying that altogether. 
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Q. Did you then stand in any danger at the time you made the 
agreement of January, 1879, or did you suppose that you stood in 
any danger of any demand from the United States Dairy Company”? 

A. No, sir; not from the United States Dairy Company. 

Q. Did you have any copy given to you of the agreement of Jan- 
uary 18th, 1879, that was made down there at the packing-house ? 

A. No, sir. 

Q. You had no copy of any paper whatever given to you? 

A. No, sir. 

Q. Did Mr. Hendricks have any given to him ? 

A. No, sir. 

Q. Then the only papers you ever got about it were those copies 
that Mr. Clifton spoke of in his evidence as h: aving been given to 
you about November, 1879? 

A. They were the only copies that we ever get. 

Q). Was there a company manufacturing under this patent in New 
York in 1876; was there then one going; if so, what was it called? 

A. I believe there was; it was called the Commercial. 
5362 Q. Was Mr. Fowler interested in that? 
A. Not that I am aware of at that time; I don’t know. 

(). State whether or not you made any efforts to obtain the depo- 
sition of James Wilson in this suit. 

A. Yes, sir. 

Q. What efforts did you make, and when did you make them? 
State about that fully. 

A. We tried to get James Wilson here after this suit was brought. 

(). Was he or was he not in the city? 

A. Yes, sir. 

(). State when he was here and what efforts you made, if any. 

A. It was in December; I took the papers around to serve them 
myself—the subpeena—and read them to him, and he asked to be 
let off a few days; that he would come any time we wanted him 
if he was a thousand miles away if we would only let him off a day 
or two—if we would let him know a few days ahead. 

(). State whether or not he declined to be examined at that time? 

A. He did; he declined to be examined, and wanted us to sign an 
agreement of Fowler, Harding, and all of them here to exchange. 

(Q. What do you mean—the release? 

A. Yes, sir; release them; and every one else wanted us to give 

him a release—seemed to be a little off on that point. 

363 Q. State whether or not, when you made the agreements of 

January 18th, 1879, you then knew anything about the terms 
and conditions of the trade between Harding and “Purner that had 
been theretofore made. 

A. No, sir. 

Q. Did you know anything about a meeting between Harding, 


Turner, and others at the Grand Pacific Hotel on the 17th of 


January, 1879? 
A. No, sir. 
Q. Did anybody give you any information on the 1Sth of January 
about the subject of that meeting or the fact of that meeting? 
21—174 
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A. No, sir. 

Q. Did Mr. Hendricks bring back any papers or any contract or 
exhibits from New York in December, 1876, relating to the matter 
of this contract of December, 1876? 

A. No, sir; he did not. 

(. State whether or not Mr. Fowler—Mr. Anderson Fowler—has 
ever offered his agency to you eentlemen Lo bring about il sale of 
Lees & Hendricks’ interest to Wilson for $10,000 consideration. 

A. Yes, sir. 

(). State whether in the same connection, some time in the fall of 
1875, he desired that you should give him that contract and notes 
as security for what Lees & Hendricks owed him, or requested you 
or not? 

A. Yes, sir. 

By Mr. Hunter: All these questions objected to as leading ; put- 
ting the words in the mouth of the witness; what he should an- 
swer. 

A. Yes, sir. 
364 Q. On page 60 of your deposition you were asked if you 
had any talk with Frank Clifton in the fall of 1876 and at 
any other time aboutthis business. When did you see Frank Clif- 
ton ?—that is about the question—to which you answer, I never saw 
him until the dispatch came from Frank Clifton for me to go to New 
York. : 

A. I did not get the drift of it; no. 

(). In 1876, in the fall, it appears in your testimony that Frank 
Clifton and you and Fowler were together at the time you were voing 
up to Turner's house ? 

A. Yes, sir. 

Q. My question was there, Did you have any talk with Frank Clif- 
ton then, or at any other time, and you answer, I never saw him 
until I got the dispatch ; is that what you intended to say, that you 
did not see him during all that interval ? 

A. No; I saw him every day. 


Q. Did you talk with him on this matter; was it the subject of 


talk between you? 
Objected to. 


A. It did not come up very frequently—only when we expected 
to hear something from Fowler. 


Answer objected to. 


(. On page 19 of your deposition, printed copy, in one of the an- 
swers occurs the following words: “I went on to New York to see 
him (meaning Fowler) about it, and see if we could not sell out to 

him, get him to buy us out, so as to get our name out of it.” 
365 Look at that printed copy and see if that is what you want 
to stand—the rest of the sentence. It says there, “ Get them 
to buy us out.” I[s that a correct report of your answer? 
A. No, sir, it is not. 
(). Whose mistake is it? 
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A. I should think it was the reporter’s. 

Q. Make your answer. 

A. Mr. Fowler told me he had no money; that his brothers would 
not see him want, and that I must not tell this to Frank Clifton, or 
even to my wife, if I get back to Chicago. 

(). Did you have any negotiations in the fall of 1876 and winter 
of 1877,and thereafter, with Anderson Fowler with reference to going 
into beef-canning business or meat-canning business” State what 
your wish was in that regard, and if you made the same known to 
Anderson Fowler. 

A. I never had any conversation with Anderson Fowler but what 
it was about the meat-canning business. Whenever we met and 
whenever we talked up this oleomargarine business we talked up 
this meat-canning business. 

(). What was the main consideration for making your connection 
with Anderson Fowler ? 

By Mr. Hunter: I object to the impressions and ideas of the wit- 
ness unless they were expressed to Mr. Anderson Fowler. 


A. Solely to get into the meat-canning business, and Mr. Fowler 
SO understood it. 
566 By Mr. Hunrer: Objected to. The witness cannot state 


Mr. Fowler’s understanding. 


(). Lask you to look upon this paper and state to whom it was 
sent, who it is signed by, and enough to identify it. Then I wish 
to offer it in evidence. 

A. 103. Signed by Frank Clifton. 

(). Look upon this paper and state if that is the original telegram 
and where you received it and from whom. 

A. That was received by Mr. Hendricks in St. Louis. 

(). From whom? 

A. From Anderson Fowler to R. J. Hendricks, dated 1, ’77. 

(). What month would that be, Mr. Witness ” 

A. 104. That would be January, 1877. 

(). Look upon this document and state what that is and whether 
it is an original telegram as received. 

A. That is from Anderson Fowler, from Fowler Brothers, New 
York. I should judge that that was sent by Mr. Stobe. 


by Mr. Hunrer: [ object to it It is from Fowler Brothers. 


(). 105. Look at the next one and state who it is from and whether 
it is an original telegram. 

A. 106. It is. It was received in Chicago here by Lees & Hen- 
dricks from Fowler Brothers. 

Same objection. 

@. Look at the next. What is that ? 

A. 107. This is another, received by Lees & Hendricks & Co., sent 

by Anderson Fowler—sent by Fowler Brothers. 

307 Q. The next—what is that? 
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A. 108. That is an original telegram, signed by Anderson Fowler, 
sent to Lees & Hendricks. 
Same objection. 


Q. Look upon this letter and state whose handwriting it is and 
who it is from and received by and whether that is the original 
letter. 

A. 109. That was received by Lees, Hendricks & Co. from Fowler 
Brothers, sent by Robert Stobe, in Robert Stobe’s handwriting. 

By Mr. Hunrer: Objected toas not coming from Anderson Fowler 
and as irrelevant and incompetent. 


Q. Well, here is another document. What do you say about that? 

A. 110. Yes; that was received by Lees & Hendricks from Ander- 
son lowler. 

Q. That is the original telegram, is it? 

A. It is sir. 

Q. What is the next ? 

A. 111. That was sent to Anderson Fowler by myself from Chi- 
cago to New York. 

(). Is that a copy of the dispatch to Anderson Fowler ? 

A. Yes; that is a copy. 

Q. You did send the dispatch ? 

A. Yes; I did send the dispatch. It was written at the time. 


Bby Mr. Hunter: Copy objected to. 


Q. What is next? 
A. 112. That is from Anderson Fowler, in New York, to Lees, 
Hendricks & Company, in Chicago—the original telegraphic de- 
spatch. 
568 Q. What is the next? 
A. 115. That is another dispatch from Anderson Fowler, 
New York, to Lees, Hendricks & Co., Chicago, and that is the origi- 
nal dispatch. 
(). 
A. 114. This is a letter from Anderson Fowler to Lees, Hendricks 
& Co., dated September Sth, 1877. 
Q. State whether that is in Anderson Fowler’s handwriting. 
A. Yes, sir. 
(. Look upon this and state what it is. 
A. 115. This is a telegram from Anderson Fowler, of New York, 
to Lees & Hendricks, Chicago. 
(. Did you receive it here? 
A. Yes, sir. 
Q. This is the original as you received it? 
A. That is the original as we received it—night message. 
@. What is this instrument? 
A. 116. This is a power of attorney that Mr. Hendricks gave to 
Mr. Fowler in New York. 
Q. To whom ? 
A. Anderson Fowler. 
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(Q). Well, just read it. 

A. It was given to Robert Stobe at Mr. Fowler’s request. 

Q. [State] if there was any directions on the outside given to Mr. 
Stobe. 

A. Yes, sir. 

(). Did he act on those directions ? 

A. Yes, sir. 

By Mr. Hunter: | object to directions to Mr. Stobe, unless it ap- 
pears that it was Mr. Fowler’s. 

Q). Did Mr. Stobe execute the agreement under that power of at- 
torney ? 

A. Yes, sir. 
369 By Mr. Hunrer: I object to the power of attorney from 

Lees & Hendricks to Stobe. 


(). Under whose directions did Mr. Stobe act in purporting to exe- 
cute the agreement under that power of attorney ? 

A. Anderson Fowler’s. 

(). Look upon this paper, with a telegram attached thereto, and 
state whom it is signed by, whether they are the original signatures, 
and how it happened to be executed. 

A. 117. How it came into my possession I don’t know, but is from 
Wilson to Mr. ‘Towle. 

(). Is Mr. ‘Towle’s name spelled correctly ? 

A. No, sir. 

(). Who is Mr. Deshler mentioned in it? 

A. Mr. Deshler is secretary of the dairy company of New York. 

Q. Of what dairy company ; what is its name ? 

\. United States Dairy Company, I guess ; yes, the United States 
Dairy Company. 

(). Now, what is the document attached to it? 

A. The document is a document drawn up in Mr. Offield’s Office— 
Offield & Towle’s office—signed by Anderson Fowler, James Wilson, 
and Lees & Hendricks. I signed Lees & Hendricks there myself. 

(). Are those original signatures ? 

A. They are. 

(). Were they made at the time it bears date? 

A. It was. 

By Mr. Grecory: I now offer all these documents identi- 

370 fied by the witness in evidence; the documents are hereto at- 

tached and marked “ Exhibit No. 103 Lees,” “ Exhibit No. 

104 Lees,” “Exhibit No. 105 Lees,” “ Exhibit Ne. 106 Lees,” 

“ Exhibit No. 107 Lees,” “ Exhibit No. 10S Lees,” “ Exhibit No. 

109 Lees,” “Exhibit No. 110 Lees” “ Exhibit No. 111 Lees,” 

“Exhibit No. 112 Lees,” “Exhibit No. 113 Lees,” “Exhibit No. 

114 Lees,’ “Exhibit No. 115 Lees,’ “Exhibit No. 116 Lees,” 
“Exhibit No. 117 Lees.” 

By Mr. Hunrer : Counsel for defendant, Anderson Fowler, objects 
to each and every one of the above documents as irrelevant and in- 
competent. 
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Cross-exai ination by Mr. Hunter: 


(). Mr. Lees, | want to take you back to the first negotiations in 
reference to your purchase of an interest in this oleomargarine pat- 
ent. You have stated that after you discussed the matter with Mr. 
Anderson Fowler down at your house and at the house of Mr. Rob- 
ert Fowlers and ‘Turners, that you agreed upon a lawyer, Mr. Pratt, 
to look into the matter, and that you all came down to Pratt’s office 
the next morning and Mr. Fowler was somewhat late, and you waited 
until he came, and that on investigation you found Mr. Turner had 
not the interest in it that you had expected—that is, only a two- 
thirds interest. Had you and Anderson Fowler come to an under- 
standing with Turner as to what he should do in the matter in case 
the papers were satisfactory ? 

A. Not definitely. 

(Q. Well, what do you mean by “ not definitely ?” 
oil A. No understanding; not fixed and definite about the 
matter. Anderson Fowler asked me if | would take one-sixth 
part in the firm, and I said yes, provided you give me more of the 
canning-meat business. 

Q. Had not Turner made offers of some kind to you? 

A. No, sir. 

(). Well, what [ mean is this: Did you and Anderson Fowler, 
after you had been talking—what I want to get at is whether there 
was an agreement between you and Anderson Fowler on one side 
and ‘Turner on the other as to the sale of an interest in this patent? 

A. The only understanding [ had was that we went up their 
about that. We went with Mr. Fowler to Robert Fowler’s house and 
Mr. Fowlerasked me in the evening if | wouid be satisfied with one- 
sixth, and I said yes, provided you will give me more of the can- 
ning-meat business. 

Q. Did you know what arrangemeut Fowler had made with Tur- 
ner? What was Fowler’s agreement with Turner ? 

A. Nothing. I did not know anything about his arrangement 
with Mr. Turner. 

(. Or that he had an agreement? 

A. It was between them to settle. 

Q. He did not explain any agreement to you ? 

A. No, sir. 

(Q. What were you to pay for a one-sixth interest ? 

A. Had not got that far. He asked me if I would be satis- 
oie fied with one-sixth part, and I told him I would be satisfied 


with one-sixth, provided he would give me a larger share of 


the canning-meat business. 

(). You are sure there was no understanding with reference to the 
consideration to be paid for that one-sixth between you and Fowler 
and ‘Turner ? : 

A. No, sir; there was not. 

(). Then this meeting at Pratt’s office was to see whether the title 
was all right before you went any further? 


A. Yes. 
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Q. And you found that the title was not what you expected ? 

A. Yes, sir. 

(). And that is the reason the negotiations were broken off? 

A. Yes; between Fowler and Turner. 

(). State when these negotiations took place, as near as you can? 
A. This negotiation was in the fall of 1876. 

(). About what time in the fall—September ? 

A. I should judge some time in September or October, the latter 
part of September or first part of October—one of the months—Sep- 
tember, I think, it was. 

(). Then when did you hear next in reference to the oleomargarine 
business ? 

A. The next thing we heard of the oleomargarine business was 
Mr. Fowler left us and said he was going to St. Louis and Kansas 
City, and that he would investigate the matter more thoroughly on 
his return to New York and let us know. 

Q. See if he could not make a bargain with the people down 


o 


there? 
O10 A. Examine down there; he did not say anything about it. 
Q. Did you hear from Mr. Fowler in reference to his inves- 


tigation ? 
A. No, sir. 
Q. When did you next have anything to do with it? 
A. Not until he sent word for me to come on to New York city. 
(). ile had not been in Chicago in that time ” 
A. I had not seen him. 
(). This telegram came through Frank Clifton ? 
A. I could not say whether the telegram came through Frank 
Clifton. 
(). Frank Clifton was the head clerk in Fowler's olflice, here in 
Chicago, is he not? 
A. Yes, confidential clerk. 
(). Well, you went on to New York, didn’t you ? 
A. I did sir. 
(). Why did you go? 
A. Because Mr. Anderson Fowler sent for us to come; that he had 
found some other party to buy of full better than with Turner. 
(). Seemed to think he had struck something better than the deal 
with Turner? 
A. Seemed to think so. 
Q. If you had not been desirous of going into this business, do you 
think you would have gone ? 
A. If we had not been going into the canned-meat business. 
(). Were you not in the canned-meat business ? 
A. No. 
(. What were you in? 
A. Packing beet. 
(). Well, what occurred when you got down to New York? 
oid A. I went to Mr. Fowler’s office and he told me that he had 
found a party that he could buy in with a good deal cheaper 
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than he could in Chicago. I asked him what he had found; he said 
he had found a man that he could buy for $100,000. 
Turner had been asking a bigger price than that? 

A. I don’t know what his price was—never got it fixed—never 
got far enough in that deal to know much about it. 

Q. Do you know what Turner agreed to pay for his interest in it 
in Illinois? | 

A. He agreed to pay $150,000 for one-third, and $50,000 for two- 
thirds—more for one-third than for two-thirds. 

Q). So that it cost him $200,000—that is, he promised to pay that? 

A. According to the papers. 

Q. You don’t know how much cash he put into it? 

A. Cost him his downfall. 

(. Busted him ? 

A. Pretty near; he had pretty hard scratching to get on his legs 
again. 

By Mr. Grecory : Just answer the questions and don’t make any 
remarks. 


Q. While you were in New York on this occasion did you go to 
this commercial company’s butterine factory ? 

A. No, sir. 

(). That was in 1876—in December, 1876? 

A. No, sir. 

Q. Can you give the exact date of the time you went down 

there? 
O10 A. I should judge it was about between the 17th and 25th. 
[ arrived home on the 25th from New York. 

Q. Well, why didn’t you go to the factory where they were man- 
ufacturing ? 

A. I did not know there was such a thing running. 

(). Is it not a fact that there was such a thing running ? 

A. I could not tell you sir, for a fact. 

Q. Did you see James Wilson about this time ? 

A. No, sir; not to my knowledge—might have been introduced 
to him. 

Q. You don’t remember meeting [him] down in New York ? 

A. Not to my knowledge. I would not recognize the man if | 
had met him on the street. 

Q. Did you have any conversation with Anderson Fowler? 

A. Yes, sir. 

(. Had any terms been agreed upon between you and him? 

A. Yes, sir. 

@. What were the terms? 

A. The terms were $100,000. 

Q. For both States ? 

A. For the two States, and that his and our shares was to be 
$66,666, and I told him that was a great deal of money for us to pay 
out, and he says, Well, if you don’t take it—don’t buy—I shall take 

it all myself, and ‘he urged me to buy in with him, and | 
376 said, Mr. Fowler, that is a good ways from home to have a 
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man’s money, away from home, and he says I will take care 
of your interests and look out for you. 

Q. Did you expect to go to New York or Chicago or St. Louis with 
this business? Did you know where it was to go until the company 
was organized ? 

A. . 

(). It was to be a Chicago company ? 

A. That was the understanding. 

(}. You made an agreement in regard to that ? 

A. Yes, sir. 

). Your understanding was that that was the intention ? 

A. Yes, sir. 

{). This was the agreement, that you were to pay $35,535, but the 
terms of the agreement had not been specified or written down— 
agreed upon; that was the situation, was it? 

A. Yes, sir. 

(). Just the price that you were to pay? 

A. Yes, sir. 

Q. When did Mr. Hendricks go down? 

A. He went out between the 25th and the last of the month of 
January. 

Q. Was your agreement with Mr. Fowler that he was to come 
right on and complete the agreement ? 

A. No, sir; I was to come back and talk with Mr. Hendricks and 

send him down. I had not time to be away from business. 
Old (. When he came back you talked with Mr. Hendricks ; 

it was [a] pretty big transaction, and you gave it due con- 
sideration ; you were not doing it without consideration ? 

A. Well, we supposed we were in good hands. 

(). You were in your own hands, were you not? 

A. Yes; until we bought in there. 


-« 


(). You considered yourselves business men ? 

A. I am if I do business with a straight man. 

(). You are if you do business with a straight man? 

A. Yes, sir. 

(). You consider yourself and Mr. Hendricks business men ? 
A. Yes, sir. 


(). You generally manage your own affairs ? 

A. In a strait transaction. 

(). Don’t vou in every transaction you have ? 

A. We had been very fortunate generally with straightforward 
men. 

(). Is it not a fact that in all your transactions you and Mr. Hen- 
dricks were capable of taking care of your own affairs without ad- 
vice ? 

A. No, sir; not in trading with crooked men. 

Q. Did it take you four years to find out that Anderson Fowler was 
such a rascal? 

A. It did. 

Q. His reputation was such that made you think he wasa straight 
business man ? 
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A. Of course, with us; we heard people talk, but when he came 
to talk with Mr. Fowler, why he drove all that out of us with lis 
confidential talk. . 

Q. It appears that you put more confidence in Anderson Fowler 

than in anybody else. 
378 A. That we did. 
(). You never trusted anybody like that? Tlas your 41 
years of experience led you to treat a man with that confidence ? 

A. I would have to be raised before I could get experience. I 
must say he was the only man who played a confidence game on 
me. 

(). And he is the only man who tried to to play a confidence busi- 
ness game on you? In what respect would you say that he tried 
to play a confidence game ? 

A. I trusted $33,333 with him, and he vowed he would take eare 
of us in New York., 

Q. Well, when did you entrust that to him ? 

A. In 1876. 

Q. You mean that you put thatin his hands in 1876? 

A. We left it with lini to invest. 

Q. Then you did not pay $33,333 for your interest in that pat- 
ent? 

A. Yes, sir. 

Q. Do you mean to be understood, Mr. Lees, as saying that in 
1876 you put $53,833 in money in Anderson Fowler’s hands in 
trust ? 

A. Yes; I do. 
Q. Then what does all your written agreements made at that time 
succession mean ” 

A. We did not have any. 

(). Do your names not appear to several agreements substantially 
at that time” 

A. We never got any agreement till after we left; we never got 

any agreement until February, Mareh, or April. 
O79) (). Iam speaking of these four; you have signed a great 
many contracts ? 

A. Yes; but we never signed one only at the request of Anderson 
Fowler, and he agreed to protect us against one James Wilson that 
he was afraid of. ) 

Q. Is it not a fact that in running the St. Louis factory and the 
business in Chicago it was principally under the care of Lees «& 
Hendricks ; they saw everything that was done ? 

A. No, sir. 

(). ‘To what extent did they see what was done ? 

A. Mr. Hendricks went down and found the factory running In 
St. Louis; he did not know that the factory was running ; they had 
already got fat there which was not good. 

©. And when Mr. Hendricks found the fat was bad, did not Mr. 
Fowler telegraph to discharge the men ? 

A. That was after the spoiled fat was contracted. 
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Q. Did not b>: ask \ 
butter making 

A. I could 1 ot say what was between Mr. Fowler and Mr. Hen- 
dricks. 

Q. I think you have stated in your direct examination that in 
Chicago vou ha, a great deal of hard work ; that you staid at the 
factory night arg day ? 

A. Ye sir. 
J50 Q. Did§ you think you could afford to stay as you have 
stated ? : 

A. We staid tBere and did all we could. 

Q. Did you dq@the best in your power to make it a success ? 

A. I did. 

(). Who furniffhed the money to carry on the business ? 

A. Mr. Anderson Fowler. 

(). He also furnished all the money in St. Louis? 

A. Yes; to the best of my knowledge. 

(. Was not Mr. Anderson Fowler as anxious to have this develop 
successfully as you? 

A. Apparently. 

Q. It was your joint interest to have it done, was it not? 

A. It was. 

(Q. What was the reason that you shut down in St. Louis? 

A. The depreciation of the market on the sale of the goods after 
we got going. 

(). I will ask you now about Chicago; what was the reason that 
your shut down the Chicago factory ? 

A. We shut down the Chicago factory because the goods had de- 
preciated., 

(). It would not pay to run it? 

A. No, sir. 

Q. Can you state what per cent. of loss you were at in running 
the business ? 

A. L could not tell what per cent.; we could not tell what we 

realized from the goods ; that is the reason we shut down ; 
Od | we could not find a market for the foo ls. 
(). In other words, the stuff had become unsalable ? 

A. The stuff was unsalable; no demand for it. 

(Q). Do you think you made good stuff? 

A. We made as good as they made in Chicago. 

(). Do you think you made as good as was made in the New York 
factory ? 

A. I could not tell. 

(). Llow did it compare ? 

A. | thought very favorably. 

(). Just as good woods as the New York factory ‘ 

A. | thought so. 

(). Mr. Lees, I want you to tell me what Mr. Hendricks reported 
to you on his return from New York, after he had signed the con- 
tract of December 2th, 1876. 

A. He reported that.he had agreed to give $53,333, and that we 
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were to pay Mr. Anderson Fowler $20,000 in cash and the balance 
our notes. 

(). He informed you that he had signed the contract, did he not? 

A. He did not say; he said the papers were left with with Mr. 
lowler to send, and he was to take care of us. 

(. And he had signed them? 

A. I believe he had signed; what papers I cannot say. 

(). He had signed the papers with reference to this matter ? 

A. I don’t know whether he signed them ? 
352 Q. Didn’t he teil you he had purchased this interest and 
agreed to pay $33,533, and signed an agreement.to that effect? 

A. He had signed an agreement for these papers; they was to 
send them to me, which they did not till in February or March. 

(). In Anderson Fowler’s hands? 

A. Yes, sir. 

(. Are you sure about that? 

A. In his hands, and he was to take care of us. 

Q. Were they not leit with Judge Fullerton ? 

A. They were with Mr. Anderson Fowler; they were left with 
any one, he said. 

Q. They were left in Judge Fullerton’s hands ? 

A. As I said. 

Q. Was it not so reported to you ? 

A. Lett in somebody’s hands. 

Q. Didn’t he say they were left in the attorney’s hands to draw 
the agreement ? 

A. Yes; Mr. Anderson Fowler told us that it was all right. 

Q. Did he tell you the terms of the agreement that he had signed ? 

A. No, sir. From what I had told him I supposed I knew about 
the terms. 

Q. Did he bring back a letter-press copy of the contract with him ? 

A. Not to my knowledge; never saw one. 

Q. When did you see the agreement that Lees & Hendricks had 
signed in reference to this matter ? 

A. Two or three or four months afterwards. 

(. Can’t you give it more definitely than that ? 

A. No, sir; some two or three months. 
383 Q. Is it not a fact that they came on through Frank Clifton 
in January? 

A. I could not say, but it was some two or three months before 
we saw it. I could not say how long. 

Q. When they were received what did you do? 

A. Nothing; the papers were handed to us by Frank Clifton. 

Q. Didn’t you read. the contract ? 

A. Not at that time. 

Q. Didn’t you and Hendricks look it over together ? 

A. I could not say. 

Q. When did you first read it? 

A. When the trouble came up with James Turner on that power 
of attorney. 

(. When was that? 
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A. Along in the summer or fall of 1877, far along in the season. 

Q. Didn’t you look at the papers when they came? ) 

A. No, sir; not the interior, until that trouble came up, long after 
we had agreed with Mr. Fowler. 

Q. You knew and Mr. Ilendricks knew what the terms were ? 

A. Ile gave him the terms that [ gave him. 

Q. Did you suppose he signed the contract without looking at it? 

A. I could not tell you anything about what he did down there. 

Q). Did you suppose he signed the contract without looking at 

it? 
38-4 A. Leould not tell about Mr. Hendricks, what he done down 
there; he could tell better. 

(). Did you know, Mr. Lees, that Turner defaulted on that contract 
of his with the dairy company in which he agreed to purchase for 
$200,000 — the State of Illinois; he failed in carrying it out, didn’t 
he? 

A. Yes, sir. 

(). Mr. Lees, at the time you entered into this contract, was it not 
agreed that you were to have a certain amount of Turner’s notes 
which he had given to this dairy company ? 

A. Yes, srr. 

©. How much ? 

A. One-third. 

Q. What did that amount to? 

A. Between filty and fifty-four thousand dollars and interest. 

Q. Did you ever collect this amount of ‘Turner? 

A No, sir. 

Q. Why? 

A. He always got us in trouble with Anderson Fowler. 

(). Was it not because he was bankrupt—could not pay? 

\. He was not bankrupt at that time. 

'} Why didn’t you colleet it ? 

A. Beeause Mr. Wilson was punching him. 
). Wilson was crowding him on his share 

A. Yes, sir. 

(). Didn’t you sue him and didn’t Anderson Fowler sue him in 
New York? 

A. No, sir. 

(). When you entered into that ugreement of December 
Oso 29th, 1876, you expected to gel al] your money back out of 


‘, 


these notes? 

A. That is what Mr. Fowler reported. 
). You expected it? 
\. No, sir; we could not expect that. 
A. Why? 
\. We could only depend on Mr. Fowler. 

Q. You expected it. Didn’t you know as much about Turner as 
Fowler did? 

A. Mr. Turner was always thought to be upright. 

(). You did not need any information from Mr. Fowler as to what 
sort of a man ‘Turner was and as to his ability” 
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A. No, sir; didn’t need any at all. 

d. What did you do with those notes ? 

\. Put them in the State’s saving depository—in a drawer ther-. 
d. Where are they now ? 

\. I could not tell. 

(). How did you finally dispose of them ? 

A. Through lawsuits and settlements with James Wilson and 
Fowler. 

Q. They were fully surrendered ? 

A. They were. 

(). Have you got an agreement under which they were surren- 
dered in writing ” 

A. I have not got it. 

(. You speak of a conversation with Mr. Frank Clifton in which 
he spoke very highly of the oleomargarine business, and on page 7 

of your deposition a conversation of Anderson Fowler’s ; you 
386 say that he told your wife that she would ride in her carriage 

before she was many years older. Is it nota fact that that 
conversation occurred considerably after the time you bought it ? 

A. It oecurred after and before. 

(). Before and afterwards? 

A. Some time before the contract and afterwards; while the con- 
tract was pending ; after [ came back along in Janwary—the 25th— 
Christmas day morning. 

(. That he used these words to your wife? 

A. That he used these words Christmas morning, the -26th, near 
that time. | 

Q. That he used these words Christmas morning ? 

A. No, sir; I said about that time. | 

. Before the execution of that contract of December 29th, 1876, 
did he use those words to your wife? 

A. About that time. 

(). That is not an answer to my question. Did he use that lan- 
guage there before or was it after the signing of that contract ? 

A. I could not say positively the day, but about that time. | 
could probably take Mrs. Lees’ deposition, have it taken, and she 
would remember. 

Q. rank Clifton says it was long afterwards. 

A. They would remember better than I, but it was about that 

time—very close. 
387 (). You don’t know whether it was before or after the sign- 
ing of that first contract ? 

A. I would not be surprised if it was before that. 

Q. But you are not certain? | 

A. Iam certain; but I would not be surprised if it was betore | 
ever went to New York, as I have said several times before. 

Q. You state on page 12 of your deposition that you did not know 
there was a factory running in St. Louis at the time you bought in? 

A. No, sir. 

Q. Well, was there not a factory in operation at St. Louis at the 
time you bought in? 
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A. I could not say—not to my knowledge—never knew anything 
about it. 
Q. You state on page 14 that you had a conversation with Mr. 
Stobe, Mr. Fowler’s confidential clerk in New York ? 
A. Yes, sir. 
(Q. And that he had informed you that Anderson Fowler had 
never paid more than $20,000 for Missouri ? 
A. kor Missouri and Illinois. 
Q. What do you mean by that $20,000 ? 
A. $20,000 was all that he ever gave checks for. 
(). Well, might he not have paid him the full sum without 
drawing a check for it? 
A. I could not tell. 
O55 Q. Is it not a fact that Fowler Brothers’ interest in that 
patent cost at the time of signing that contract by you and 
Anderson Fowler just exactly $40,000 ? 
A. I did not know that Fowler Brothers had anything to do 
with: it. 
(). You ought to read your contracts. 
A. Did not know. 
(). Are vou not aware that the first contract of December 29th, 
1876, recites the fact that Fowler Brothers owned the patent? 
A. No; I was not; not till I read it. 
(). Not until you read it; when was that? 
A. Some time in 1877; not till James Turner’s trouble came up 
about the power of attorney. 
(). Then vou have been aware of it ever since? 
A. Yes, sir. 
(). And notwithstanding the fact that Anderson Fowler had per- 
petrated such a fraud you had confidence in him until November? 
A. Did not know that it was a fraud. 
(). Do you know now that it was a fraud? I want you to confine 
yourself to your own knowledge that it was a fraud. 
A. I know that we would not have bought in if we had known it 
at the time. 
(). | want the question answered, whether you know. If you 
don’t know, say so. 
A. Whether we knew? 
(). Yes; whether it was a fraud ? 
Oso A. I did not know 
Q. You did not know but he was acting in perfect good 
faith, so far as you were concerned? 
A. He appeared to be acting in good faith until this St. Louis affair 
turned up. 
(). You are satisfied that Mr. Fowler acted in good faith in that 
case? 


By Grecory: He says he don’t know. 

A. I don’t know; I say, apparently, he acted in good faith up to 
that time, and we have given everything that lay in our power to 
make it a success. 
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Q. You do not swear from anything except of your own knowl- 


edge ? 


A. Tam swearing from what Mr. Fowlerasked us for his interest. 


When he asked anything we gave it to him. 
By Mr. Hunter: I object to the answer. 


A. We have always thought that his interest was our interest— 
everything that he did for himself he did for us. 

Q. When was this interview with Globe that you refer to? 

A. That interview with Stobe, I think, was in September, 1878. 

Q. Mr. Lees, you have stated, I think, that you were not to pay 
any of the expenses of the Chicago experiment? 

A. Yes, sir. 

Q. And that Mr. Fowler so understood it? 

A. Yes, sir. 
390 ©. Well, when was that agreement made with Mr. Fowler? 
A. That was made when I was in New York, and it was 

understood that I was to come back here and start the factory, and 
then when I came to start the factory I went to Mr. Frank Clifton to 
get the money and Frank Clifton said we owed him the money; that 
that was the way Mr. Fowler had writien, and I told him that was 
not the way we had arranged it with Mr. Fowler. With that I went 
to Mr. Codman, and I says, We don’t want to commit ourselves to 
any money in this business. Weare going to forma corporation and 
we did not want to commit ourselves to any expense, but that we will 
use the money faithfully, but not obligate us to pay it. That was 
about it. 

Q. Did Codman draw up the receipt ? 

A. Yes, sir. Because I did not think Frank Clifton was capable 
of drawing upa receipt legally. 

Q. Who signed the receipt ? 

A. Frank Clifton. 

Q. Who holds that receipt ? 

A. Frank Clifton. 

(). And you say it does not call for any money ? 

A. No. Nothing for running that business. 

(. Were you to receive anything yourselves for it ? 
oO] A. No, sir. 
Q. Were to put your services in gratis? 

A. No, sir. We were not to put them in for nothing, but did put 
them in a good many hours, too, to the day. 

Q. You speak on page 8 of your deposition of an agreement to sell 
to Wilson for $10,000 your interest in the oleomargarine patent, and 
that you had some trouble in New York in bringing him to time to 
make an agreement. That agreement was finally put in writing, 
was it not? 

A. Yes, sir. 

Q. And drafts drawn in pursuance of that agreement? 

A. Acceptances. 

(. Are you aware of the fact that Wilson was anxious for Fowler 
to buy one-half interest in it? 


a 


EDWARD LEES ET AL. VS. ANDERSON FOWLER 172 


By Mr. Gregory: I object to the witness’ examination as to the 
fact of what Wilson wanted as a matter not of proper cross-examina- 
tion, and was having no bearing on the case. 


A. I am aware of the fact & Mr. Fowler stated so. 

(). And that Mr. Anderson Fowler refused it? 

By Mr. Gregory: Tell what you know about it. 

A. I know that Mr. Wilson told me so. 

Q. Did Anderson Fowler say so? 
392 A. No, sir. 

Q. That Mr. Fowler took an option to buy an interest with 
him? 

A. Yes, sir. 

(). And that he refused to take an interest, isn’t that a fact? 

A. I can’t say. 

By Mr. Gregory: You don’t know anything about it, do you ? 

A. I don’t know anything about it. 

Q. Except what Mr. Wilson told you? 

A. Mr. Wilson was the one that told me. 

Q. Why did you agree at that time to sell your interest in that 
patent for the small sum of ten thousand dollars ? 

A. For the purpose of getting into business where I could make 
money. If I could have got that ten thousand dollars at that time, 
according to Mr. Wilson’s agreement, | could have been worth 
$250,000. 

Q. Didn’t you think the oleomargarine patent was not worth 
much ? 

A. I didn’t think much about that. I never bought into the oleo- 
margarine business only simply to get Mr. Fowler interested in the 
-anning of meat. 

(Q). What did you consider this patent worth, at the time you 

made this sale to Mr. Wilson ? 
393 <A. Consider it worth—I am not in the patent-right business, 
and never was, except this time. 

Q. Isn’t it a fact that you had a very poor opinion of it? 

A. Never had an opinion of my own of it. 

Q. Don’t you know that you and Anderson Fowler were pretty 
much disgusted with the situation ? 

A. Mr. Anderson Fowler appeared to be disgusted with it. 

(). Was not the surroundings and the condition of the market 
sufficient to justify that? 

A. It was overwhelmed with lawsuits. 

Q. Attacking the patent? 

A. Yes, sir. 

Q. In Boston, New York and Chicago? 

A. Yes, sir. The dairymen were fighting it everywhere. 

Q. Mr. Lees, I will now call your attention to the preliminaries 
of the contract known as the January, 1879, contract; do you know 
know what I refer to? 

A. Yes, sir. 

(. You have stated that Anderson Fowler sent for you to come 
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over to his office, and that you and Mr. Hendricks, when you got 
your business put in shape so that you could leave, went over 
together. 

A. Yes, sir. Mr. Anderson Fowler came over at 7 o'clock in the 

morning. 
ood (). Said he wanted to see you? 
A. Yes, sir. 

Q. I want to ask you who you found there when you went into 
Fowler Bros.’ office down at the packing-house ? 

A. We found Mr. Anderson Fowler and a gentleman that he 
introduced by the name of George Harding, and afterwards Mr. 
Schoenman. 

(). Who is George Harding? 

A. A lawver from Philadelphia, so stated. 

Q. Do you know what he came here for? 

A. I did not, not at that time. 

(). Do you know in what way Harding bought Turner’s interest ? 

A. Not until after what he said himself up at the packing-house. 

Q. What did he say ? 

A. Hesaid he had bought Turner’s interest. 

Q. Did he tell you when or where or how ? 

A. No, sir. 

(). And stated that he was going to bring suit against Turner by 
letting that property go by foreclosure ? 

A. Yes, sir. 

Q. F inally Harding went out into the hall to smoke ? 

A. Yes, sir. 

Q. And you and Hendricks and Fowler talked over the terms ” 

A. Yes, sir. 

Q. Did you agree upon the terms? 
395 A. There was no terms; they could only bring Wilson to 
terms. 

(). There were terms of agreement upon that writing, were they 
not ? 

A. Terms agreed upon and put in writing ? 

(). Yes. 

A. And a gentleman drew them up. 

(). The writing between you and Anderson Fowler? 

A. Mr. George Iarding, I think, drew the writing up, sir. 

() In that office there ? 

A. You, alr. 

Q. He sat right down to the desk there and drew up the writing? 

A. And drew up the writing, yes, sir. 

(). Were not you and Hendricks present when he drew the writ- 
ing ? 

A. Yes, sir. 

Q. Who was it that told Harding what to put in that agreement’? 

A. I never told him what to put into that agreement. 

Q. Didn't you tell him ? 

A. No, sir. 

Q. Did Mr. Hendricks ? 
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A. Not to my knowledge; it was all dictated by Mr. Anderson 
Fowler; he and Harding, they had got the thing up. 

(). You were present ? 

A. Yes. sir. 

Q. You knew what was going into that agreement, didn’t you ? 

A. No, sir; no more than what he asked us to do. 

(). Well, isn’t it probable that you forgot what was said and done 
at that time ? 

A. I have told all that was said and done at that time. 
396 Q. Harding couldn’t have drawn up the paper without he 
had been told what to put in. 


By Mr. Grecory: I object as a matter of argument. 
And counsel for complainant suggests that the defendant’s coun- 
sel are entitled to the facts, and can make his argument hereafter. 


(). Well, was the whole thing completed there ? 

A. No, sir; Mr. Fowler told us to go [to] the down-town office in 
the afternoon. 

Q. To a down-town office of a lawyer”? 

A. Yes, sir. 

Q. Well, did you come down town’? 

A. Yes, sir. 

(). State what was done at the down-town ollice and who was 
present, 

A. He had some other papers that we was to sign. Frank Clifton 
was there, I think, and Mr. Fowler. 

(Q. Was Harding there? 

A. No, sir. 

(). Was any lawyer there ? 

A. No, sir; not to my knowledge. 

(). The understanding between you and Anderson Fowler was 
not complete- up at the packing-house, were they ” 

A. We supposed they were; but he wanted us to come down ; that 
he was going away that night. 

Q. Isn’t it a fact that you and Hendricks talked the matter over 

before you went down, and came to the conclusion that you 
397 wanted something more put into that contract—wanted it to 
state that Fowler held you harmless from all loss on the 

several contracts and suits that might be brought against you? 

A. No, sir. 

Q. Was not that agreed on down town”? 

A. We did not make the suggestion at all. 


Dy Mr. Grecory: Olbjected to on the ground that the contract 
shows for itself, and that in examining the witness upon the con- 
tract it should be produced. 


Q. Didn’t you and Mr. Hendricks agree to it? 


By Mr. Grecory: No matter about that, whether they agreed or 
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A. No, sir. 

Q. Mr. Lees, can you give the words—the exact words at the 
meeting—used between you and Anderson Fowler on that occasion 
up at the packing-house ? 

A. Mr. Anderson Fowler, after he told us to sign George Hard- 
ing’s paper, — that it would not be any detriment to us. 

Q). That is not an answer to my question. I want to know what 
the particular words were—the substance. 

A. Mr. Harding went outside of the office and Mr. Hendricks 
and myself staid in the office with Mr. Anderson Fowler, and 
Mr. — says now, he says: I want you to sign this paper; | am 
going to fetch Mr. Wilson to terms; Iam going to sign off, and | 
want you to sign this paper; I can handle him better—those very 

words. 
398 (. The words that you remember was at that meeting— 
‘an you swear to that? 

A. Can do better; if he had our papers could bring him to terms. 

(). The word terms was used ? 

A. The word terms was used. 

(). That is a word that you can swear to? 

A. Yes, sir. Mr. Harding used that all through, and Mr. Fowler 
did. 

Q. Mr. Fowler gave that as the reason why he wanted your inter- 
est in this oleomargarine patent? 

A. Yes. And Mr. Hendricks said, Mr. Fowler we don’t want to. 

Q. Mr. Lees, why didn’t you have this understanding—you say 
that Mr. Fowler was to hold your interest for you—put in writing 
along with the other things that were put in writing ? 

A. Because we had implicit confidence in Mr. Fowler from what 
he talked and his action. 

Q. Well, now suppose Anderson Fowler had told you that it was 
necessary to have this absolute assignment to him, with that from 
Turner, didn’t you think it necessary to have the understanding in 
writing; didn’t you think it necessary to have it in writing ? 

A. We should not have had our document. 

Q. Why didn’t you have the trust that you reposed in Anderson 
Fowler in writing—have it state that he held this for you in 

trust? 
BT A. Didn’t think it was necessary from the confidence that 
we confided to him at that time. He always led us to be- 
heve so. 

Q. Well, had he se-conducted himself towards you up to that day 
that you had entire confidence in him ? 

A. Until that day. 

Q. The 18th day of January, 1879? 

A. Yes; from the time we met him. 

(). He had always so conducted himself that you had entire con- 
fidence in him ? 

A. Yes, sir. 

Q. And his reputation was such ? 

A. Not by every one not by every one, but every one that I had 
confidence in. 
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Q. Did ever any one warn you to be careful of Mr. Fowler previ- 
ous to this time? 

A. Yes, sir. 

(). Who? 

A. I couldn't say who. 

(). Had not more than one warned you to be careful ? 

A. Probably J had, and I went to Mr. Frank Clifton and told 
him what I had heard, and Frank Clifton said that was only talk of 
those parties because Fowler is beating them in business. 

(). You were warned ? 

A. Well, I heard only these remarks and I gave no attention to 
them; I could not against a friend of mine. 

Q. Didn’t Turner tell you to be careful ? 

A. He has after he was in business with him. 

Q. Yes, but prior to January 18th, 1879? 

A. No, sir. 

400 Q. He never warned you in any way before ? 

A. He has always spoken very disrespectfully of Mr. Fow- 
ler, because he said Mr. Fowler was not treating him right. Of 
course that would not make me lose corifidence in a friend of mine. 

Q. You stated that Mr. Fowler never paid you any money in con- 
sideration of a release to him, on page 31 of your deposition ? 

A. Yes, sir. 

(). What do you mean by that? 

A. He never paid us any money. 

(). Well, didn’t he release you from some indebtedness ? 

A. No, sir. 

(). Didni’t he release you from some indebtedness that you owed 
to him from the St. Louis factory ” 

A. No, sir. 

Q. Didn't he agree to? 

A. We never agreed with him. 

By Mr. Gregory: — the agreement, if In writing? 

A. Yes, sir. 

(). I want to see what consideration you had. 

A. Nothing at all. 

(). Then you are not released by Mr. Anderson Fowler from your 
indebtedness to him ? 

A. Not as part of that contract. 

(). Not as part of that understanding ? 

A. No, sir. 

Q. That was no part of the understanding between you that you 
were to be released from your indebtedness to him ? 

A. No, sir. 

(). Was anything said about loaning you ten thousand dollars in 

that connection down to the packing-house ? 
401 A. Yes, sir. 

Q. For what purpose was that loan to be made? 

A. For the purpose of going into business. 

(). Going into the meat-packing business ? 

A. Yes, sir. 


182 EDWARD LEES ET AL. V8. ANDERSON FOWLER. 

Q. Without any interest on Mr. Fowler’s part? He was not going 
to have the papers except to use; that was the understanding at 
this time ? 

A. Yes, sir. 

(). And you were to have the loan for independent business ? 

A. Mr. Hendericks said that was our all, and Mr. Fowler said, to 
show you that I am friends of yours, I will loan vou from five to ten 
thousand dollars, and Mr. Ilendricks said five thousand dollars 
would start us, and I said to Mr. [Hendricks you might as well be 
out of business as to go into business with only five thousand dol- 
lars, and Mr. Fowler said I will make it ten. Mr. Fowler said, to 
show you that I want to do what is right with you, I will loan it, 
and whatever comes out of this you shall have your share of, and 
you will be already in business. 

Q. Lam simply asking you whether that loan of ten thousand 
dollars was talked — and agreed upon at that time ? 

A. It was. 

Q. And that was one of the reasons why you signed that docu- 

ment, was it not? 
102 A. No, sir; it was not the reason. We gave it to Mr. Fow- 
ler because we supposed Mr. Fowler was going to sue Wilson, 
and if he loaned us ten thousand dollars and we got doing business 
at all that thing would come around all right. 

Q. Is it not a fact that that was one of the reasons that led you to 
sign that paper—a loan of ten thousand dollars ? 

A. We signed that for the convenience of Anderson fowler. 

(). Would vou have signed that if he had not agreed to loan you 
the ten thousand dollars ” 

A. Yes, sir. 

. You think you would ? 

A. Yes, sir: if Mr. fowler told us it was for our interest and his 
own, | should have done it. 

Q. You have said that you were not released from any indebted- 
ness that you owed him? 

A. We did not get relieved of any that I recollected ; the papers 
say there was. 

Q. Did you learn that afier you saw the papers? 

A. Yes; in my oflice; when he came to claim the $40,000. 

(). That is the first time that you were told that you were released 
from any indebtedness ? 

A. No; he told us that he bought us out. 

(). | want to ask you one more question in reference to this mat- 

ter, Mr. Lees: [suppose you were aware that it is stated in 
403 the assignment to Anderson Fowler of vour interest that he 

is to assume all suits and expenses of every name, nature, and 
kind that may arise under your contracts that you signed in con- 
nection with Mr. tLendricks? 

A. There was none to arise. 

Q. That is 11 the contract as you remember it ? 


sy Mr. Grecory : Objected to, and we demand the production of 
the contract. 
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Q. Were you not aware at the time the following clause was in 
your assigument to Anderson Fowler: “In consideration of this 
assignment and transfer hereby made in the above, Fowler takes the 
place of Messrs. Lees and Hendricks, and agrees to perform their 
duties and covenants under said agreement in form as they are lable 
under, and hereby agrees to satisfy all losses or damage by reason 
of these covenants on their part.”. Were you not aware that was in 
the contract at that time ? 

A. It might have been; I did not read it. 

(). Was this release from all claims under your contracts why you 
executed that assignment ? 

A. No, sir. 

(). It was not ? 

A. No, sir; Mr. Fowler said that it was not that kind of assign- 
ment; that he could bring James Wilson to terms better with those 
papers, 

(). Were you going to have no benefit out of it? 
14 A. Of course he told us whatever was got out of it we 
should have our share. 

(). Now, is it not a fact that there were three reasons for your 
signing that assignment—tirst, that you were to have a loan of 
$10,000 from Anderson Fowler, indending at that time to go Into 
the meat-packing business; second, that you were to be released 
from all claims and demands on the part of Anderson Fowler for 
losses in the oloomargarine business; third, that you were to be’ re- 
leased from all claims and suits and demands under these contracts ? 
Were not these the three reasons why you made this assignment”? 

A. No, sir. 

(). They were not? 

A. No, sir. 

(). Ilad nothing to do with it? 

A. Nothing to do in bringing it toa finish. It might have said 
so. I did not read it at the time. 

(). And signed your name to it’? 

A. Yes, sir. 

(). Mr. Lees, you were aware that in that assignment the following 
agreement was made between you, that “ For value received | hereby 
release Messrs. Lees & Hendricks, and each of them, from all claims 

and demands by reason of any transactions growing out, of 
405 any contract between said Lees & Hendricks, James Turner, 

Anderson Fowler, and James Wilson, dated October Ist, 1877, 
or from any claim arising from any manufacture of oloomargarine 
heretofore. contracted by Lees & Hendricks in said transaction ?’ 

A. I never read it, sir, on them papers. ‘The sole object of it was 
to show that Anderson Fowler could bring the two suits. 

(). Now, is it not a fact that he asked you not to say anything 
about it ? 

A. To Wilson ? 

(). Yes, sir. 

A. Yes, sir. 

Q. Wanted it ent secret ? 
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A. Yes, sir. 

(). And is it not a fact that it was kept secret and Wilson never 
knew anything about it until November, 1879 ? 

A. Not through us. 

A. And did not through any one else ? 

A. I don’t know of anybody else. 

Q. Well, after this assignment was made to Mr. Fowler, did he 
make the loan of $10,000 agreed upon ? 

A. No, sir. 

(. Was there any proposition made to take its place? 

A. When we began to ask for a loan of $10,000 then Mr. Fowler 
proposed a stock company. 

Q. What did Mr. Fowler propose in its place ? 
A406 A. If we would not have the loan of $10,000 he would give 
us $4,500 of stock In a company. 

Q. What was the capital stock to be? 

A. $10,000 in Chicago. 

(). Who was to put this money up and give you $4,500 in shares 
of stock—10 shares ? 

A. Anderson Fowler. 

©. You were satisfied ? 

A. We had to be satisfied ; we had been talking with parties that 
were going into business. 

Q. The ten thousand cash was put up? 

A. Yes, sir. 

Q. And after this then was $10,000 added to it and you released 
one-half of the stock, and it left you with just half the number of 
shares but with the same value of stock ? 

A. Yes, sir. 

Q. That was put up, was it not, from the surplus—there was no 
new stock issued ; there was not a dollar taken out of your pocket ? 

A. Iam not posted; Mr. Hendricks‘is secretary ; he could tell. I 
think it was suggested by Mr. Anderson Fowler that he did not 
want to have it taken in so it would not be taxed. 

Q. And it was put in as surplus instead ? 

A. Yes, SIr. 

Q. Mr. Lees, I think you have stated that you came home 
407 Saturday morning from St. Louis, when you went down there 
to receive the money ? 

A. I think it was, sir; Saturday morning. 

Q. Do you remembes the day of the month ” 

A. I don’tremember. I think it was sometime about the 15th of 
the month. 

Q. It was the Saturday before the Monday when the arbitration 
paper was signed ? 

A. Yes, sir. 

(. Where did you go on arrival here ? 

A. Home; to my residence. 

Q. What did you do all that day ? 

A. Well, I think I staid at home; had a nap; think I went to 
my place of business before I went home. 


- 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 185 


(). What did you do with the draft you had on your person ? 

A. I did not have a draft. 

Q). I thought you had a bank draft ? 

A. No, sir. 

(). What was it ? 

A. A check. 

(). What did you do with the check ? 

A. I deposited it with the Com. Exchange National Bank. 

Q. When ? 

A. Some time in the afternoon. 

(). To whose credit ? 

A. To my own. 

(). Was it to the credit of Lees & Hendricks ? 

A. I don’t remember. 
40S (). Don’t know whether it was to the credit of Lees & Hen- 
dricks or your own ? 
A. I could not say; the books of the bank would show. 

(). Had you a private account there outside of Lees & Hendricks? 

A. Yes, I think I had, sir; I know I had. 

(). When did you get home in the evening ? | 

A. In the evening I could not say what time I went home; I 
presume at an early hour. 

Q. Did you see anybody in connection with the receipt of this 
money before you went home? 

A. Saw Anderson Fowler on the street. 

(). When did you see him” 

A. In his office. 

(). [low long were you in his office? 

A. Long enough—I presume I was ten minutes or a quarter of an 
hour; perhaps twenty minutes. 

(2. About what hour of the day? 

A. That would be some time in the afternoon. 

(). After vou deposited the check or before? 

A. I could not say. 

(). What did he say about the money with you, if anything ? 

A. [Ile] asked me if [1] had got it. 

Q. And you told him you had? 

A. L told him I had. I told him I had got a banker’s check. 

(). And had deposited it? 

A. Yes, sir. 
408} Q. Did you say anything about finding whether the banker's 
check was good ? 

A. I told Mr. Fowler that Wilson had given me a banker’s check 
of $40,000 and I was in debts of the draft that Wilson had exchanged 
for it, and whether or not I had better ascertain, and went to the 
bank to ascertain and the bank did not know, and I stated the facts 
to Mr. Fowler in their office, and Mr. Fowler said, You are out of the 
$25,000 besides if this draft should turn out not to be good, and I 
began to feel pretty squally about it, and I went down to Mr. Smith’s 
and telegraphed to the president and he could not get a reply that 
day—until that day we settled the arbitration paper. 

24—174 
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Q. You telegraphed to see whether it was good ? 
A. Yes, through Mr. Smith. 
(). And ascertained Saturday that it was good ? 
A. No, sir. 
). Did James Wilson come up with you? 
\. Yes, sir. 
). Did you see him Saturday evening? 
A. I don’t think I did. 
d. Didn’t you see him Saturday evening ? 
\. I might have seen hin. 
(). Was not that the particular occasion that you saw him? 
A. I don’t remember. 
409 (). Are you not certain that you came down town and had 
an interview with him’? 
A. I don’t remember. 
). Had you an interview with him ? 
A. I don’t know. It might have been possible. If you allude to 
the conversation I could tell. 
Q. Did you have any conversation with Mr. Wilson in reference 
to this money that evening—the ownership and your interest In it? 
A. I could not say. 
Q. Didn’t you come down to Wilson’s Hotel ? 
A. If I did it was at Mr. Wilson’s request. 
(). Didn't you come down ? 
A. I could not say. 
(). You don’t swear you did not? 
A. I could not state. Mr. Wilson has seen me many times in 
these transactions ? 
Q. Didn’t you come down to meet him Sunday ? 
A. I think I did. 
(). Take your buggy and went to your packing-house and then to 
see him? 
A. I could not say. 
(). When did you meet him on Sunday ? 
A. I don’t know. I[ don’t know as I saw Mr. Wilson on Sunday. 
Q. Did you know what hotel he was stopping at? 
A. Yes, sir. 
Q. What hotel ? 
A. The Palmer House. 
410 (. You don’t know that you saw him on Sunday ? 
A. I don’t think I did. 
(Q. You are pretty certain that you did not see him Sunday ? 
A. I don’t think I did. 
Q. Did you see him Monday before this arbitration agreement 
was signed ? 
A. No, sir; I did not. 
Q. You can swear to that positively ? 
A. Yes; | know what I done that morning up to that time. 
Q. When did you first see Wilson on Monday ? 
A. I won’t be positive; I think Towle’s office. 
Q. That is where you agreed to meet ? 
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A. That is where we agreed to meet. 

(). That is the first time you saw Wilson ? 

A. I won’t be positive but that I saw Wilson in the exchange or 
in Fowler’s office. I won’t be positive whether I saw him at Fow- 
ler’s oftice, but at the time of our meeting in the arbitration matter 
it would be about noon before I saw Wilson. 

(). Is it not a fact that Wilson, in the first instance before that 
meeting in Towle’s office, urged you to hang on to the money ? 

A. No, sir. 

Q. Didn’t he advise you to hang on to it in any way? 

A. No, sir. 

Q. In any conversation you had with him * 

A:. Wilson told me that he would hold me responsible for 
411 the money and papers he agree- to give them. 
Q. Well, Wilson got the papers he wanted when he came? 

A. Yes, sir. 

(. Wilson’s own lawyers had drawn it up in the first place ? 

A. I don’t know whether Fowler’s or Wilson’s lawyers; I supposed 
they were as much Fowler’s lawyers as Wilson’s. 


, 


» 


Whereupon the further examination of witness was adjourned to 
Monday, December 27th, at 2 o'clock p. m. 


Monpay, December 27th, 1880. 


Examination continued pursuant to adjournment. 
Present: As before. 


Kk DWARD LEEs, witness. 


Cross-examination continued by Mr. Hunrer: 


(. When you received the telephone from Turner that Wilson 
had telegraphed him to come to St. Louis did you know what Wil- 
son wanted you to go for? 

.B No, sir. 

(). Did you know that it was about this patent matter at all? 

A. We had no other business with Mr. Wilson without it was that ; 
it might have been that we did not know at the time. 

(). Well, you refused to go to St. Louis and Wilson came up here 
in a day or two? 

A. Yes, sir. 

(). And you met in Anderson Fowler's office? 

A. Yes, sir. 
112 Q. Well, why didn’t you enter into discussion with him 
then as to what he wanted you to do in St. Louis? 

A. Because I was afraid and didn’t want to interfere between him 
and what Mr. Fowler was doing for us. 

Q. You did not want to know what was done ? 

A. Not until Mr. Fowler had seen him further, and Mr. Fowler 
had not seen him then. 

Q. You did not propose to interfere until Fowler had seen him ? 


A. No, sir. 
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Q. Did Wilson know at this time that you had made an assign- 
ment to Fowler? 

A. He did not know; he told me that; that is all I know. He 
said he understood there was an arrangement for Fowler to control 
our interest, and said that it was very funny that he should receive 
a dispatch during the summer months—dispatch after dispatch as 
to the price he could get; he said $40,000, part to be paid in cash 
and part in stock, and he was willing to take the stock ; and then 
Anderson Fowler afterwards dispatched to him, ‘‘ What do you in- 
intend to pay Lees & Hendricks & Co. for their interests?” 

Q. That is what Wilson told you? 

A. Yes, sir. 
413 Q. Where did he tell you that? 

A. He told me this on our road from St. Louis; likewise at 
the Palmer House. 

Q. What time did he tell you this at the Palmer House ? 

A. After this trouble commenced. 

Q. Give me the date; was it after you returned from St. Louis? 

A. Yes, sir; I could not exactly give the date; he told it more 
than once at the Palmer House after that time. 

Q. Was it before you turned the money over to Anderson Fowler? 

A. Before and after; it was on our way from St. Louis; 1t must 
have been before, because we were not on our way then. 

Q. You state in your direct examination that Mr. Wilson asked 
several questions which you avoided answering until you could see 
Mr. Fowler; why did you avoid answering his questions ? 

A. On account of Anderson Fowler having our interests in his 
hands. 

Q. If that was your interest why not talk about it? 

A. We did not know what Mr. Fowler had done, and didn’t want 
to dictate, and we had always been cautioned by Mr. Fowler not to 
talk with Wilson. 

Q. Had you not seen Anderson Fowler before Wilson’s arrival at 
that time? 

A. Yes, sir; a day or two previous to then he sent a dis- 
414 patch and asked him what he would give for Lees, Hendricks 
& Co.’s interest. 

(. Had you not discussed this matter with Anderson Fowler? 

A. Yes; talked with him about it, and after that he dictated this 
dispatch himself; I undertook to write it, and he took it out of my 
hands, and Frank Clifton wrote it and he dictated the dispatch. 

Q. Well, what did that telegram offer Wilson? State the amount 
that he would have to pay for Lees & Hendricks’ interest. 

A. That was the sense of the dispatch, “ What do you intend to 
give for Lees & Hendricks’ interest ? ” 

(). It was not an offer then ? 

A. No, sir; Wilson came in a day or two. 

(). Was there no answer to that? 

A. Afterwards there was an answer toit, but it did not comethrough 
me. 

Q. Who paid your fare and expenses down to St. Louis ? 
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A. Lees, & Hendricks. 
(). | thought you were, or did send over to Frank Clifton and he 
got you a dicket ? 
A. Y es,eso I did ; but they were paid back again : | took my 
money and paid my expenses with the exception of that ticket. 
Q. Do you swear to that ? 
A. } 
(). 


Yes,tsir. 
Yourpaid them for that ticket ? 

A. No, sir; I defrayed my expenses all but that ticket. 
blo (. You never paid them back ? 

A. I don’t know whether Mr. Hendricks did ; better prob- 
ably ask Mr. Hendricks whether it was allowed or not; I could not 
say; I did not get the dispatch until four o’clock in the afternoon— 
notice about going—and I had not time to go and buy a ticket, and 
[ had to telephone down if I must have a sleeping berth. 

(). You. said that before this sale took place you met Anderson 
l‘owler in’ his office, and you spoke about the offer that Wilson had 
made; where did that conversation take place? 

A. What offer? 

(). ‘The:offer of sixty-five thousand dollars for the State of Mis- 
sour. : 

A. That was after Mr. Wilson arrived in Chicago : the morning 
after the interview between Mr. Wilson and Anderson Fowler. 

(). Whére? 

A. In the down town office, on La Salle street. 

(). Who was present? 

A. I think James Harrison, myself, Anderson Fowler, and James 
Wilson ; { don’t remember any one else being there. 

Q. What conversation took place between you in the presence of 
these people 

A. Between me and Anderson Fowler? 

(). ‘The. general conversation ? 

A. No general conversation took place after I went there; 
1146 Mr Fowler took me one side, where the telephone is, and 

asked whether I was willing to sell out for 865,000, and I told 
him that 1 thought it was a very good offer; he said Wilson wants 
$5,000 colmiMIssIONS, and I told him that I thought he ought to have 
it. 
). It wus all in the same room with these gentlemen ? 
\. In the same room; connected with the telephone. 
(). You say this was a private conversation between you ? 
. oo 
). Did‘anybody else hear it? 
A. Not‘to my knowledge; they would have to have pretty quick 
ears to heir it. 

Q). That is the only time you had a talk with him on that subject 
previous } your colng to St. Louis? 

A. Yes, sir. ; 

(. I think that you have stated that on Monday morning Mr. 
Anderson Fowler and Mr. Frank Clifton came to your packing- 
house, and that Mr. Fowler there demanded the money that you 
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had brought from St. Louis; was Frank Clifton present at that time 
he had the talk with you? 

A. Yes, sir. 

Q. What did Fowler claim on that occasion ? 

A. He claimed the money; said it was time to make a settlement 

now. 
417 Q. He said it was his money? 
A. He said it was his money; I asked him how that came. 

By Mr. Grecory: I suggest that counsel is entitled to all that was 
done and said there, but he should not lead the witness to answer 
by insinuating questions. 


(). Did Anderson Fowler claim that he owned all your interest at 
that time? 

A. He did not directly. 

Q. How did he claim it—what was his language at the time? 

A. i couldn’t exactly tell what his words were in Mr. Anderson 
Fowler making any such demand; I didn’t talk a great deal with 
Mr. Fowler; I don’t know what I did say to Mr. Fowler at that time; 
I was under excitement. I sent in then by Mr. Russell, our book- 
keeper, for Mr. Hendricks—he was in the back room—to come out, 
and Mr. Anderson Fowler made the remark: Mr. Lees isn’t the kind 
of man I want to talk with; and then he and Mr. Hendricks figured 
on the debt, and Mr. Fowler made it $4,000 more than Mr. Hen- 
dricks that we owed him. He put in one-half of what James Wil- 
son — to him. 

Q. He made a claim, did he not, for the whole of the money; 
418 _—_ didn’t he claim the whole $40,000 ? 
A. He asked for the $40,000. 

(). He said it was his? 

A. Probably he did, and that is what excited me—the $40,000 
probably. 

Q. Isn’t it a fact that he claimed the whole of the money? 

A. I wouldn’t say he claimed the whole of the money. [| told him 
I had trusted the thirty-three thousand dollars with him, and | 
thought it was very little to let me go on and collect this. 

Q. What I want to get at, Mr. Lees, is, whether he demanded or 
claimed the whole of $40,000 of that money? 

A. I think he did. 

Q. Now, I want to ask you further, did he claim or did he not 
that your interest had been assigned to him and belonged to him; 
didn’t he make that claim at that time? 

A. He did not before Mr. Hendricks came in, I believe. 

Q. That is, in the conversation with you he claimed to have the 
entire assignment of that interest? 

[ A. ] 

Q. And did you denied it? 

A. Yes, sir, and do now. 

©. Well, when Hendricks came in, state what he said; he said he 
wanted to speak with a man that was not excited, didn’t he? 

A. Yes, sir. 
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419 Q. And Hendricks and he went to talking. Do you remem- 
ber what Fowler said to Hendricks then ? 

A. He said, Now let me see, what do you claim; and they went 
to the desk and went to figuring, he and Hendricks did. 

(). Fowler did? 

A. And Hendricks. 

(). Didn’t he ask Mr. Hendricks what his claim was? 

A. Yes, he then, with Mr. Fowler, figured and he put in half of 
what Wilson owed him. 

(). This figuring there on the part of Mr. Hendricks was at the 
request of Mr. Fowler, and didn’t he ask Mr. Hendricks to show 
what your claim was ? 

A. Yes, sir. 

(). That was what the figuring was done for ? 

A. Yes, sir. 

(). It was agreed upon, finally, between Mr. Hendricks [and] Mr. 
fowler that you should deliver up the money and arbitrate the 
matter ? 

A. Well, provided Mr. Hendricks could get my consent. 

(). You and Hendricks gave your consent and went down to a 
law office? 

A. Went down to the Board of Trade, and Mr. Hendricks went 
to a law office. 

(). When did you get to the law office ’ 

A. Sometime about mid-day. 

Q. That same day? 
420 A. Somewhere — afternoon. 
(. You consented to arbitrate, did you not? 

A. I consented to an arbitration, but not the one that was drawn 
up. 

(). But there was an arbitration paper drawn up and signed ? 

A. Yes, sir. 

(). Those that have been introduced in evidence? 

A. Yes, sir. 

(). Mr. Lees, why didn’t you carry out your agreement to arbi- 
trate ? | 

A. Because Mr. Fowler was to arbitrate the case on the day it was 
drawn up. Then when he came back he didn’t give us any satis- 
faction. 

(). Was not Mr. Fowler always ready to arbitrate? 

A. No, sir; we was to arbitrate that day. 

(). Did you appoint your arbitrators ? 

A. No,sir; he got all the money and then didn’t want to arbitrate. 
He was to appoint his arbitrator, but didn’t want to talk any more 
about it after he got his money. 

(). Did you ever ask him to arbitrate ? 

A. Not that I know of. 

(). The fact was, you went immediately to consult a lawyer? 

A. Not immediately. 1 think we did a day or two after. 

(). And you decided you would not arbitrate ? 


A. We did. 
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42] Q. Didn't you consider arbitration a fair way of settling 
anything of that kind ? 
\. I suppose it was if we could have done it [in] a square way ? 

Q. You did not appoint an arbitrator ? 

A. No one got as far as that. 

(Q). In fact, you never attempted to arbitrate after the papers were 
drawn ? 

A. We did not, sir. 

Q. I think you stated in your testimony that before the arbitra- 
tion papers were drawn up Mr. Fowler took Mr. Whipple out into 
the other room and talked with him privately ? 

A. Yes, sir. ; 

Q. Are you not mistaken about that; isn’t it a fact that the papers 
were drawn up and signed, and that Mr. Fowler then took them 
out—the paper in his hand—and talked with Mr. Whipple? 

A. He took him one side before them papers were ever signed, sir. 

Q. That may be so, but is it not a fact that the paper was drawn 
up,and before Mr. Fowler would sign it he went out and talked with 
Mr. Whipple? 

A. He took him out before any pen was put on the paper to sign. 
He and Mr. Whipple went into the fartherest room in the office 

while Mr. Wilson talked to myself about the arbitration to Lees. 

422 Q. Mr.Wilson was making some talk about the arbitration ? 

A. Yes. He told us what it should be; told us what was 
necessary—a very short form. 


» 


Redirect examination by Mr. Grecory : 

Q. On page 65 of your deposition you speak of entrusting $55,535 
in money in Anderson Fowler’s hands. State what money was paid, 
and state when it was paid, as near as you can. 

A. I gave, I think, Frank Clifton a check the first day after New 
Year’s for twenty-thousand dollars. The rest was given in notes, and 
afterwards paid. 

(). That is the money you referred to, is it? 

A. That is the money I referred to, sir. 

Q. In your interview with Anderson Fowler in December, 1876, 
how was it that the sum of $100,000 was fixed upon as the price 
which the licenses from Mo. and III. were to cost ? 

A. He said that that was what he could buy them for. 

Q. If you know anything more about the price or terms—what 
Mr. Fowler said they were to be—state. 

A. No, sir. 

(Q. Where were you born ? 

A. I was born in England—Buxton, Derbyshire, England. 

(). Well, where did you go to school ? 

A. Went to school in Buxton, at a place called Longley. 
423 Q. How [long] did you go to school? 
A. Until I was 15 or 14 years of age. 

Q. When did you come to this country ? 

A. Came to this country in the fall of 1857. 

Q. Did you go to school in this country any ? 
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A. No, sir. 
Q. What did you do when you came here ? 
A. Went to work. 

Q. How? What did you do? 
A. Followed my business. 

Q. What did you do? 

A. Butchering. 

Q. Went into a butchering shop ‘ 
A. Yes, sir. 

Q. What sort of animals did you kill? 

A. All sorts of animals. 

(). Where was that? 

A. New York city. 

(). Ilow long were you there? 

A. About 6 or 8 years. 

(. What had you been doing ? 

A. Serving my apprenticeship. 

(). You went into a butcher shop when you were 14 years old ? 
A. Yes, sir. 

(). How did you manage to get over here? 

A. I came out here; always had an inclination to come out here. 
Q. How long did you stay in New York? 

A. I lived in New York at the time 


By Mr. Hunter: I want to object to these questions in 

424 reference to Mr. Lees’ personal history, and so on, as irrelevant 

and incompetent, and also as improper on a redirect examl- 

nation. These objections will lie to all these questions previously 
asked. 


A. I staid in New York from ’57 to 


63. 

(). Engaged in the butchering business ’ 

A. Engaged in butchering and packing. 

(). Came here in 1865 ? 

A. Came here in 1865. 

(). What did you do? 

A. Came out here as inspector for J. K. Fisher; inspected for him 
one season; then went as foreman for R. M. Graves & Co.; from them 
I went to Davis, Polk & Co. 

(). When did you ever go into business for yourself? 

A. I started in business for myself in August, 1867. 

(). What did you go into then? 

A. Opened a meat market on State street, between 21st and 22nd. 

Q. A retail shop? 

A. Yes, sir. Previously I went into a Broadway market on the 
corner of State and 22nd streets, and then went as partner in the firm 
of Lees & Corrigan ? 

(Q. Who made up that firm ? 

A. Lees, Corrigan & Co., and Mr. Hendricks and Mr. Hall were 


Q. Since then you have always been with Mr. Hendricks? 
425) A. The following year we bought Mr. Corrigan out, and 
25—174 
25—17 
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from that time it has been Lees, Hendricks & Co. One year 
after making that firm with Lees, Hendricks & Co. Mr. Hall was 
the Co After that it was Lees & Hendricks, but always went as 
Lees, Hendricks & Co., but there was no Co. attached after that year. 

(. Page 73, to the question you were asked, “Well, when was 
the agreement made with Mr Fowler?” the reply was, “When 
| was in New York,” &c. Now I want you to state the season of the 
year when you were in New York that you allude to. 

A. It was in the summer of 1877. 

(). You speak somewhere in the cross-examination of James Wil- 
son having told you that Anderson Fowler was interested with him 
in the purchase or proposed purchase of these licenses under the 
agreement of October, 1878, or proposed to have some interest with 
him. State when you first learned that Anderson Fowler had any 
such agreement with James Wilson. 

_A. It was after this controversy began. Hetold me so in the Pal- 
mer House. 
Q. By this controversy you mean this suit? 

A. Yes, sir. 


®. You didn’t know it before the commencement of this suit, did 
you ? 

A No, sir. 
426 By Mr. Grecory: Counsel for complainant states that he 


holds in his hand an original agreement dated Jan. Sth, 

LST), signed, respectively, by Lees and Ilfendricks: by R. J. Hen- 
dricks, by Edward Lees, and by Anderson Fowler, which is produced 
to him by the counsel for the defendant, Anderson Fowler, now at 
this taking of the deposition. The same is shown to the witness, 
and he is asked to recognize these signatures to this document. 

A. Yes, sir. 

(). You recognize the signatures as genuine signatures ? 

A. Yes, sir. 

(). Do you recognize any part of the handwriting in the body of 
this instrument ? 


A. I do not. 


by Mr. Husrer: I want this stated that counsel for Anderson 
Fowler produced this original document at the request of Mr. Greg- 
ory for the purpose of Inspection. 


Q. Now please state, Mr. Witness, at what place in this city—which 
of the places—was this instrument signed on the 15th day of Jan., 
1879. 

A. At the Union Stock- Yards. 

Q. Do you mean down at the packing-house—at the office of the 
packing-house ” 

A. Yes, sir. 

Q. Have you a clear recollection of that fact—that is, when that 
was signed ? 

A. Yes, sir. 
427 Q. Now, did you take this paper into your hand at the 
time you signed it and read it? 


- 
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A. No, sir. 

(). Was it reduced to writing then, or was it already in a state of 
writing when that interview was held ? 

A. It was already written. 

(). Now, Mr. Witness, there was another document signed there 
at that time, as you have testified; now, are you certain that this 
document was signed down at the packing-house, or may it not be 
true that it was signed at the second interview ? 

It may have been. I won't be positive whether it was signed 
down town. 

Q. My point is that whether you signed it at the packing-house 
or signed it at what is called the down-town ollice; did you aut either 
place take it into your hands and peruse it before you signed it? 

A. No, sir. 

(). And was it already reduced to writing when you came to the 
place where it was signed ” 

A. I think Mr. Fowler ordered one written—one written at the 

packing-house and one was already written when we signed. 
428 (). There was a document reduced to writing by George 
Harding at the stock-yards in your presence ? 

A. Yes, sir. 

(). You remember that fact ? 

A. Yes, sir. 

(). You remember the statement of one of the agreements bear- 
ing that date, copies of which are set out in your bill, were signed 
at which office—I call vour attention to the first so as to identify 
it—one of them to which I refer is set out on pure 11 of the twen- 
tieth COpy of your amended bill ? 

A. Well, now, Mr. Gregory, I cannot remember which was signed 
at the packing-house or which was signed down town. 

(). You cannot remember distinetly which ”? 

A. No, sir. 

Q. Now, there Is a paper Which has already been introduced in 
evidence as “ Exhibit Q 2;” look upon that now shown you and 
state whether the original of which that is a copy was actually 


signed at which office. Refresh your recollection if you can. 
A. I think that was signed at the down-town office. 
120) Q. Now look at the paper which is m: arked “ Exhibit Q 1.’ 


Is this copy of that which is set out on prRLLLC ll of your bill 
referred to? Look at that and tell me, according to your best recol- 
lection, when that was written and signea. 

I think that was one that was signed at the down-town office 
ae 
Q. That is your best recollection that those were signed at the 
down-town office ? 

A. That is my best recollect that these two papers were signed at 
the down-town office. I think they were held by Frank Clifton in 


escrow. 
(). Now, by your writing on it at that second interview, Jan. 15th, 


1879, the one at the down-town office, do you recolleet whether or 
not any other paper was signed by you and Anderson Fowler than 
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these of which the copies are set up as “ Exhibit Q 1” & “ Exhibit 
Q2”” 

A. Not to my knowledge. 

Q. You don’t recollect whether they were or not? 

A. No, sir. 

Q. You don’t mean to deny whether there was? 

A. No, sir. 

(. So that you have no distinct recollection.of whether this long 
agreement of Jan. 18th, a copy of which is set’ out on the printed 
pages 9 and 10 of your amended bill, was made at the down-town 
oftice or at the packing-house? 

A. I could not say, sir. 
430 Q. It was signed that day at one of these places by you ? 
A. Yes, sir. 

Q. And do you state that it was drawn up and prepared ready for 
you to sign at whichever place you sign it? 

A. All the papers was. 

®. In the cross-examination ities was made to Anderson 
Fowler either dictating or instructing George Harding as to the 
drawing of some paper which you signed. If anything of that sort 
was done, state whether or not it was that document that he then 
and there dictated. ' 

A. He dictated some document for Mr. Harding to draw up; 
whether it was that I could not say. 

Q. If this was already drawn up, then it was not done then ? 

A. I think that was the document that was already drawn up, 
and the other one was written on the back of another paper, | 
think. 

By Mr. Grecory: I offer in evidence the original agreement of 
Jan. 18th, 1879, a copy of which is set out on pages 9 and 10 of the 
printed copy of the bill, and I desire that the original agreement 
shall be produced at the hearing for the inspection of the court. 

By Mr. Hunter: Certainly we will. 

By Mr. Gregory: I offer it now to master in chancery to mark 

it as an exhibit to this case, with permission to Major 
451 Hunter to take it into his possession until wanted in the case. 
The above document was marked “ Exhibit No. 116 Lees.” 

Whereupon the further examination of the witness was adjourned 
to 2 o'clock p. m., Dee. 28th, 1880. 

Turespay, Dee. 28th, 1880. 

Redirect examination of Epwarp Lees continued pursuant to ad- 
journment. 

Present: As before. 


By Mr. GreGory: 


@. There has been introduced in this case an exhibit marked 
“Exhibit J. W. B.,” &. I will ask you to take that exhibit into 
your hands and say if you ever saw that document before, and when 
and where you you saw it, and who it was signed by. 
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A. It was signed by myself and Robt. J. Hendricks. It was drawn 
by George Harding ‘at the office of hs Union Stock-Yards, Hall 
Bros., on the 18th of Jan., 1879. 

(). Y ou speak of Mr. Harding having been called back into the 
oflice by Mr. Fowler for some purpose; when he was called back 
what document did he draw up? 

A. This one. 

Q). That is the one you have testified to as “ Exhibit J?” 

A. Yes, sir. 

(). At whose request did he draw that up, if anybodie’s ? 
452 A. At the request of Anderson Fowler 
Now, you have testified that there was another agree- 
ment signed there prior to the signing of the one you have last 
spoken of. Will you look upon the copy being a part of “ Exhibit 
i. ose, ister, Ke., heretofore introduced in evidence, and state 
whether that is a copy of the agreement that was then executed ? 

A. And is the one that was produced by George Ilarding at the 
stock-yards. 

Q. Did you sign the original of that ? 

A. We did. 

(). Hlow did you come to sign it? 

A. At Anderson Fowler's request and Mr. Harding’-. 

(). Now, you were asked on cross-examination on page 74 of the 
printed copy of your testimony, “Are you aware of the fact that Wil- 
son Was anxious for Fowler to buy the half interest in it?” to which 
you answer, I am aware of the fact, and Anderson Fowler said so. 
Now, what do you mean by saying that Anderson Fowler stated so? 

A. I clon’t understand the question yet. 

(). I repeat the question. Was your answer to such question, 
“Are you aware of the fact that Wilson was anxious for Fowler to 
buy a half interest in it—have you ever become aware of its being 
a fact that Wilson was anxious for Fowler to buy a half interest in 
it?” 

A. Not till after the commencement of this suit. 
4538 (. You have stated elsewhere, it is stated in Anderson 
Fowler’s answer filed in this suit, that he had an agreement 
with James Wilson to participate in the purchase at his option ; do 


you now know that he so stated in his answer—the answer of An- 


derson Fowler filed in this case ? 

A. Yes, sir. 

(). Did Mr. Fowler ever state to you anything of that sort ? 

A. No, sir. 

Q. Did you know it from Mr. Fowler in any way other than 
through his answer? 

A. No, sir. 

Q. Did you understand the question that I have referred to as 
being on page 74 when you made your answer to it? 

[ did not understand it if I answered it in any other way than 

I have. 


By Mr. Pace: I object to the examination of the witness, the 
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witness having properly answered the question, and he has been led 
around by leading questions to make the answer he has made. 


Q. Mr. Witness, did you understand the purport and import of 
the question when I put it to you, which I have thus repeated in 
several forms ? 

A. No; not until you put it in reference to the bill. 

Q. Then is it true that you have been led by the interrogator to 

make any answer that is different from the fact when you 
(54-485 answered the question t 
A. I did not understand the question. 

Q. Well, have you been led by the interrogator to make any an- 
swer that is different from the fact? 

A. If I answered it any different, I was. 

(). Have I led you to make any answer that is different from your 
knowledge of the fact ? 

A. No, sir. 7 

By Mr. Hunrer: I object on the ground that the several questions 
and answers speak for themselves. 

(Q). State what, if anything, Mr. Wilson ever told you about that 
matter. 

A. Mr. Wilson told me in the Palmer House that he had.some 
negotiations with Anderson Fowler for an interest in that sale; that 
is the first I ever heard. 

(). When, with reference to the commencement of this suit, that 
he so told you in the Palmer [louse ? 

A. It was about the time of the commencement of this suit. 

Q. On page 73 of your testimony you say Mr. Fowler told us to 
go to the down-town office in theafternoon. The next question is as 
follows: “To a down-town office of a lawyer?” to which you answer, 
Yes, sir. Did he tell you to go to a down-town office of a lawver? 

A. No, sir. 

(). You mean to say that he did not ask you to go to the 
156  down-town office of a lawyer but to his own office ? 
A. Yes, sir. 

(). Mr. Witness, there seem to have been five different papers signed 
on the 18th of January, 1879, including the paper that Harding 
wrote and the assignment of Anderson Fowler and the paper that 
Harding entered on the paper, and the two short papers you have 
testified as to when you signed the paper that Harding wrote on the 
paper and the paper which Harding presented to you. Now do you 
remember distinctly where you signed the other three ? 

A. Down to Mr. Fowler’s down-town office. 

Whereupon the further examination of the witnesses in this case 
was adjourned to 2 o’clock p. m. December 29th, 1880. 


WEDNESDAY, January 5th, 1881. 
The examination of the witness Epwarp Lees continued pursuant 
to adjournment. 
Present: Mr. Gregory, counsel for complainants, and Mr. Page, of 
Hunter and Page, counsel for the defendant, Anderson Fowler. 
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Redirect examination by Mr. GreGory : 


(Q). Mr. Lees, you have introduced in evidence here a letter from 
Fowler Brothers dated November 13th, 1876, and another dated 
December Ist, 1876, being exhibits herein. Look at these two letters 
and say what the reference to the “ Wilson letters patent” means. 


137 By Mr. Pace: I object to the witness refreshing his recol- 
lection from what purports to be copies of the letters. 


A. Yes; they are two letters written by Fowler Brothers and to 
us between the time of his going to Kansas City and his return to 
New York—the two letters that was sent to us between our first 
meetings with Anderson Fowler on this oleomargarine part of it and 
our going into it. 

(. What is the meaning there of the words “ Wilson letters 
patent ” about canning meats; what does that refer to in the letter? 

A. Beeause we had been talking about going into the business ; 
we was going into the business with Mr. Fowler. 

(). Were you talking with him about going into the business of 
putting up canned meats at that time? 

A. Yes, sir. 

Q. In the cross-examination of you by Mr. Hunter and on page 
57 of your deposition there is an allusion to your meeting at Mr. 
Pratt’s office, and the question put to you by Mr. Hunter then was 
this, “ This meeting at Pratt’s office was to see whether the title was 
all right before you went any further,” to which you answer, Yes, 
sir; and the next question is by Mr. Hunter, “ And you found that 

the title was not what you expected.” Ilad you any expecta- 
458 tion or knowledge about the title whatever then, or was it a 
matter that was new to you? 

A. No, sr. 


By Mr. Pace: I object to that question as Joth leading, and also 
that expectations are not to be tried in this case. 


(). Did you have any expectations about anything in reference to 
the matter ? 
By Mr. Pace: Same objection. 


A. No, sir. 

(. Was the matter new to you entirely * 

A. Yes; we did not know anything what was coming up; noth- 
ing at all about it. 

(). Was there any talk between vou and Fowler and Hendricks on 
the 18th of January, at the packing-house interview, about Fowler 


, 


releasing Lees and Hendricks from any indebtedness * 


} 


Objected to. 
A. No, sir. 


(). Did he then agree to release you from your indebtedness in 
consideration of your selling him the licenses? 


By Mr. Pace: I object to that question because it is leading and 
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because the considerations of these agreements appear in the instru- 
ments themselves; and I protest again against the witness having 
the answer put in his mouth by counsel. 

Q. Was there any talk at that interview about your selling to 
Anderson Fowler your interest in these licenses ? 

Same objection. 

439 A. No, sir. 

Q. Was there any talk at the last interview on the same 
day at the down-town office about your selling your interests in the 
licenses ? 

A. No,sir; there was never any talk about our selling the licenses 
to Anderson Fowler—that is, at that time. 

(. Was there any treaty between you and Anderson Fowler at 
the down-town office as to the particular terms of this assigment to 
him ? 

A. No, sir; none at all; not that I remember of, more than we 
were going to give him signatures to further our interests. 

(). To the paper that he presented to you ? 

A. To the paper that he presented to us. 

(Q). State whether or not at the time you were in New York, in 
December, 1876, you knew that Wilson was a member of the United 
States Dairy Company. 

A. No, sir; I did not—that is, on my first trip to New York. 

(). When did you, in point of fact, learn, if you did learn, that 
Wilson was interested in the dairy company ? 

A. The first time that I knew of Mr. Wilson having an interest in 
the dairy company Mr. Anderson Fowler told me in New York, 
when I went down there on behalf of the St. Louis factory. 

Q. What year ? 

A. That would be in the winter of 1877. 

440 Q. What, if anything, on that subject did Mr. Fowler then 
tell you? 

A. He told me—Mr. Fowler—when he was going to dispatch order- 
ing them to shut up the factory. I told him that the license would 
be running—would be going on just the same—and he said he could 
fix that. I asked him how, and he said Wilson could fix it; and I 
asked him how Wilson could fix it. Why, he said, Wilson is the 
dairy company—he controls the stock of the dairy company. 

Q. Well, did he tell you anything else abovt Wilson in that con- 
nection ? 

A. Not that I can think of just now. 

Q. Did he say anything about his expecting any interest in the 
Commercial Company through the favor of Wilson? 

Objected to. 

Q. Yes; he told me Wilson was going to make him a director. 

(). A director of what? 

A. In the Commercial Company in New York, and probably the 
vice-president of the company. 

Q. On page $7 of your examination you were asked if you were 
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satisfied to take $4,500 in shares of stock of the Lees & Hendricks 
Packing & Provision Company in place of ‘the $10,000 to be loaned 
to you, and you said that you had to be satisfied—we had 
441 been talking with parties who were going into into business. 
What do you mean by the latter part of that answer—you 
had been talking with parties who were going intobusiness—do you 
recollect? 

A. O, the meaning of that is that I had been talking to parties 
that we used to do business with formerly when it was the firm of 
Lees, Hendricks & Co.; that we should be in business to sell them 
goods again. 

Q. You say you had to be satisfied; which did you want? 

A. Wanted the $10,000. 

(). Why did you have to be satisfied ? 

A. Because we had not other choice; we had to do as he wanted 
us to do. 

Q. Did you make any effort on your part to buy into this patent 
in December, 1876, or at any other time before that, with Anderson 
Fowler any cheaper than the one-third of one hundred thousand 
dollars? 

A. We left it entirely to Mr. Fowler. 

(). Did you make any effort to get it cheaper? 

A. No; because Mr. Fowler told us what the price would be, and 
we supposed he had got it as cheap as it could be got; we supposed 
we got it the same as he got it. 


Cross-examination by Mr. Pace: 


Q. You have stated in your redirect examination that at 
442 that interview at the stock-yards Mr. Harding dictated a 
paper, did you not? 

A. Mr. Harding wrote the paper. 

(). Who dictated the paper ? 

A. Mr. Fowler. Whatever dictation was made was by Mr. Fowler. 

(). Who dictated the paper that you refer to? 

A. It was done between Mr. Fowler and Mr. Harding. 

Q. You have stated, on your redirect examination, that a paper 
was dictated on that day at that place. Who dictated that paper? 

A. Kither Mr. Fowler or Mr. Harding. 

Q. How do you know that the paper was dictated ? 

A. Any question that was asked was asked of Mr. Fowler. 

Q. You state that a paper was dictated on that day. Now, if you 
cannot state whom it was dictated by, how do you know that it was 
dictated ? 

A. I saw Mr. Harding, and any questions that was asked was 
asked to Mr. Fowler. 

Q. In your answer on page 106, in your cross-examination with 
reference to that transaction, you say that Anderson Fowler either 
dictated the paper, &c. State whether or not that is the paper— 

that is the document in question that was dictated. 
443 A. (Referring to paper.) He dictated some paper for Mr. 
Harding to draw up. 
26—174 
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Q. Now, sir, what do you mean by dictating that paper? 

A. I mean that that paper—any talking—any questions asked by 
Mr. Harding was answered by Mr. Fowler. 

(. How do you know that? 

A. I was present. 

Q. You heard the answers to questions put by Mr. Harding ? 

A. I heard no questions that he did not ask Mr. Fowler when he 
was writing that up. Ile was down there writing. 

(). Who was doing the writing ? 

A. Mr. Harding. » 

(. How do you know? 

A. Mr. Harding sat there. 

Q. Did you sit near him? 

A. No, sir; we was standing up. 

(. You know that Mr. Harding did the writing ? 

A. Yes, sir. 

(). And Mr. Fowler did the talking—gave the instructions ? 

A. Yes, sir. 

Q. You were aware of what passed between Mr. Harding and Mr. 
Fowler ? 

A. I did not see which did the business. 

(. Did you close your ears? 

A. I was not paying attention; I was standing and talking. 
444 Q. You understood the transaction generally ? 
A. No; Mr. Fowler was for us. 

Q. Although you had an interest jointly with Mr. Fowler and 
was present, vet you did not know what was going on ? 

A. I told you that Mr. Harding talked with Mr. Fowler in regard 
to what he wanted to know. 

Q. Now, sir, you had no interest in those parties whatever ? 

A. No further than Mr. Fowler had for us. 

Q. You are claiming to have an interest now, ain’t you? 

A. lam claiming an interest so far as it goes. 

Q. You are claiming a moneyed interest in the subject-matter of 
this suit, are you not? 

A. Mr. Fowler 

(Q. Answer the question. Are you not claiming a moneyed inter- 
est in this matter now ? 

A. Yes, sir. 

(). Was your interest at that time any less than it is now? 

A. No, sir. 

Q. Then you had an interest? Why did [you] not pay attention 
or did you purposely withdraw your attention from the subject-mat- 
ter of this conversation ? 

A. The very simple reason that we were talking over an- 
445 other matter, and Mr. Fowler sat down there and told Mr. 
Harding 

Q. Did you sign that paper ? 

A. | did, sir. 

Q. How did you sign it? 

A. I signed it with my hand, sir. 
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(). Was the paper passed over for you to sign? 

A. Yes; laid on the desk and we were called up to sign. 

(. You were called up and sat down at the desk ? 

A. I don’t think I sat down at the desk; [ think I stood up. 

(). Did you ask Mr. Fowler what was in the papers? 

A. No. sll 

Q. Did you make any attempt to find out what was in the paper- ? 
A. No more than we had talked it up. 

(). You had talked it up? 

A. Mr. Fowler and Mr. Hendericks and I had talked this business 


together, and Mr. Fowler wanted these papers, so as to sue Mr. Wil- 
Son. 
You supposed that the paper contained the subject-matter of 
what you had talked up? 
A. No, sIr. 
(). That is, vou considered that you signed that paper without 
considering that the thing was talked up? 
A. We considered that Mr. Fowler would answer for us. 
LAG Q. Why did you suppose that? 
A. He said that he was getting these signatures to fetch 
Mr. Wilson to terms; | saw Mr. Fowler dictating, because I was 
right there: we did not take notice what was answered. 
(). Heard him, but did not take notice ? 
A. If Mr. Harding had any questions to ask he asked Mr. Fowler. 
(). You say you signed two documents there on that occasion ; 
how do you know; you identified one that you signed on that ocea- 
sion; how do you identify it’ 
A. | identify one by its being on the back of one of our contracts. 
(). Which was that? 
A. The one George Harding drew up. 
(). How did you identify the other? 
A. That was brought to us to sign. 
(). There were five documents brought to you to sign that day ; 
which was the one signed there? 
A. It was signed 
By Mr. Gregory: Your name was on it. 
A. Yes; my name was on it. 
(). Your name was on all the five documents you signed that day. 
A, Yes, sir. 
(). How do you identify that particular document as the one 
signed at the stock-yards? 
447 That is the one drawn by George Harding. 
(). These five documents drawn on the 18th of January, 
LS76, and you testify positively that two of these documents were 
signed at the stock-yards, and you identify one and don’t identify 
the other; I want to know how you identify that one? 
A. The other one was signed by George Ilarding, at the request 
Anderson Fowler. 
(). How do you know that that is the document—the one that was 
presented to you? 
A. Because we had to sign it. 
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Q. That is true, but did you not sign the other five ? 
A. The balance was signed down town. 
Q. How do you know which two were signed at the stock-yards? 
A. One was ‘signed by George Harding, “and one was written on 
the back of another instrument. 
Q. Which one was on the back of another instrument ? 
A. The one drawn by George Harding. 
Q. What was the other one? 
The other was something that George Harding was to give 
hens to go for James Turner. 
By Mr. Grecory: Just answer that: they documents speak for 
themselves. 
A. They speak for themselves. 
448 Q. I want you to tell me how you identify the two docu- 
ments at the stock-yards from the three documents signed 
down town, at the down-town office. How do you know them ? 
What are the marks of identification of those which you signed at 
the stoek-yards. 
A. For the very simple reason that they had to get James Wil- 
son’s signature on them. 
Q. Was Mr. Wilson there? 
A. No, sir. 
By Mr. GREGOR y: It is a matter of memory. 
By Mr. Pace: I object to being interfered with by counsel in the 
examination of this witness. The witness is in my hands for exam- 


ination. 


Q. I want to know how you distinguish those two documents 
from the other three documents. 

A. IL identify them by my signature being on them and Mr. An- 
derson Fowler’s signature on them. 

Q. Is not Mr. Anderson Fowler’s signature on them—the three 
signed down town? 


By Mr. Gregory: Ask him to produce them. ‘The witness is en- 
titled to have the documents produced to him when being examined 
upon them. 

449 Q. I will ask you to testify from memory. When you were 
examined in chief you testified from memory, and I want you 
to testify in the same way now. 

By Mr. Gregory: The documents were right before him when I 
examined him, Mr. Page. 


Q. There seems to have been five papers, including the paper that 
Harding wrote, the assignment of Anderson Fowler, and the two 
short papers you have “testified to, and you signed a paper that 
Harding had prepared. Do you remember testifying in reference 
tothem? And I ask you to testify from memory in reference to 
them 

A. We signed two papers at the stock-yvards. 

Q. You have testified to a paper that George Harding brought up 
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there already written, and you have testified to two papers signed at 
the down-town office that were already written. Now, how ‘do you 
identify this one? 

It is the one with all of the signatures. 

Q. Didn’t the ones signed at the stock-yards have the signature of 

James Wilson? 
A. No; but they was to have all the signatures. 
Q. His signature was not there at that time? 
A. No, sir. 
150 Q. How did you know that James Wilson’s signature was 
to be attached to that document ? | 
A. They said they had to get it—Fowler said it. 
ra Did they te] you why ? 
No, sir. 

° Did they bring to your notice the contents of them by reading 
the documents ? 

A. No, sir. 

(. You did not ask for the contents? 

A. No, sir. 

(). You did not seek to find out their contents ? 

A. No, sir; we looked to Mr. Anderson Fowler to take care of us, 

(). Now, sir, you state that down at the stock-yards you had no 
talk about selling your licenses. Are you sure that you — not testi- 
fied here before that you ti alked about se ‘ling these licenses ? 

A. If I have testified so it was a mistake. He was going for Mr. 
Turner; he was going to fetch him to terme. 

(). Will vou swear that that was the purport of what he said, 
which was that you were to sign these papers for Anderson Fowler 
for his and your interest; will you swear that that was all that was 
said ? 

A. There was nothing said. 

(). You state that Mr. Harding was there. 

A. Mr. Harding was taking his constitutional smoke, as he 

called it. 
451 Q. Will you state the conversation when Mr. Harding 
came in? 

A. Mr. Fowler said, We can put this right on the back of that doc- 
ument. 

(). You were in the room when he said it? 

A. Yes; me and Mr. Hendricks walked to one side of the room 
when he was getting the paper. 

(). Now, do you know that Mr. Fowler gave any instructions? 

A. If tliere was any instructions given they were given by Mr. 
Fowler. If there was any occasion for instructions Mr. Fowler gave 
them, what Mr. Harding was not able to dictate himself. 

(). low do you know? 

A. He had no one else. 

(). How do you know there was any instructions? 

A. Lam certain that it was brought up at Mr. Fowler’s request; 
and everything that was done there was done at Mr. Fowler's re- 
quest. 


- 


206 EDWARD LEES ET AL. VS. ANDERSON FOWLER. 


Q. I want to know how you know there was any instructions or 
dictation given ? 
A. It was done by Anderson Fowler. 
Do vou know whether any instructions were given—any questions 
asked by Mr. Harding of Mr. Fowler? 
A. I say if there was any—if there were—-they were given by An- 
derson lowler. 


452 (Question read to witness.) 


A. I say if there were any given. 

(). I insist upon an answer to that question. Do you know 
whether there was any questions asked or instructions given? You 
can answer that yes or no. I am asking whether, as a matter of 
fact, you know whether there was any instructions given by Mr. 
Fowler to Mr. Harding? 

A. I could not say any more than that; if there were any they 
were given by Mr. Fowler. 

A. I don’t want your supposition; [ask you whether, as a matter 
of fact, you know that or not? 

A. I say that if it was done it was by Mr. Fowler. 

Q. Then you decline to answer that question as asked you, then, 
do you? 

A. I have done my endeavor to answer it. 

(Q). Do you consider that you were answering it when you proceed 
to make a hypothesis ? 


By Mr. Gregory: Do you understand what hypothesis means ? 


A. No, sir. 
Q. A hypothesis is a supposition. 


By Mr. Grecory: A myth looked up by Mr. Page. 

By Mr. Pace: The notary will please state that I object to being 
interfered with by Mr. Gregory; I have the witness in hand and I 
decline to have him coached now at this stage of tne proceed- 
Ings. 

453 Q. Now, I want to know whether, as a matter of fact, not 

what you suppose—not what might have been—but the mat- 
ter of fact whether you know that any instructions were given that 
day by Anderson lIowler to George Harding—not what you sup- 
pose ? 

A. I cannot recollect the words; I know that if there was any 
they were answered by Mr. Fowler. 

(. Was any questions asked ? 

A. There was; Mr. Harding asked some questions and Mr. Fow- 
ler answered them; what questions were asked were answered by 
Anderson Fowler to George Harding. 

Q. Then there was [a] conversation took place in your presence 
between Anderson Fowler and George Harding ? 

A. No conversation; Mr. Harding asked questions of Mr. Fow- 
ler and he answered them. 
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Q. There were questions asked by Mr. Harding and answered by 
Mr. Fowler? 
A. I think there was. 
(Q). Have you any recollection as to what the purport of those 
questions and answers were? 
A. I have not. 
(). You were present in the room? 
A. | was present in the room; me and Mr. [Hendricks were talk- 
Ing. 
(. You state that you signed three documents at the down- 
454 town office, have you not, on the 18th day of January, 1876? 
A. I may have signed more than three; I signed all the 
papers that Mr. Fowler asked for that purpose. 
(). You have stated that you signed three at the down-town office ? 
A. Yes, sir. 
(). Can you state which those three were? 
A. No- definitely. 
(). Did you take the paper in your hand? 
A. No, sir. 
(). Where was it when you signed it? 
A. In the office 
Q. Was it in Fowler’s hands or on the table or desk? Where 
was It? 
A. On the desk. 
(). Did you sit down to the table or desk and sign it? 
A. I would not be positive whether I sat down or stood Uy). 
(). Did you have an opportunity to inspect the paper? 
A. Don’t think so; no, sir. 
(). You did not try to inspect the paper? 
A. No, sir. 
(. You did not ask what it was about, did you ? 
A. No, sir. 
(). You can read and write, can't you, Mr. Lees” 
A. Yes, but I am not well up in authography business. 
155 ‘The question that was asked me a little while ago 


Redirect examination by Mr. Grecory : 
Q. Mr. Fowler told you what was in those papers at the down- 
town office and asked you to sign them? 
A. Yes, sir. 
Q. You did not know yourself what was in them ? 
A. No, sir; he said we was to come down town to the office to 
sign some papers he was to take to New York. He wanted a full 


swi-g at him. 
By Mr. Pace: Are you through with Mr. Lees? 
By Mr. Grecory: Yes, I am through. 


Whereupon the further taking of testimony in this case was ad- 
journed to 3 o’clock p. m. of January 7th, 1881. 

At which time the parties met, and on account of the absence of 
of the witness, Mr. Hendricks, a further adjournment was taken to 
3 o'clock p. m. of Monday, January 10, 1881. 
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456 Exuipit 100 Lers. 
Téleqram. 


N-. 168. 


Reed at N. E. cor. Third and Olive streets, St. Louis, Mo. 
Dated Chicago, Noy. 14, 1879. 


To Wilson & Lees, Lindell Hotel, St. L.: 
Will wait over to morrow at Mo. Inconvenient. Be sure have 
everything perfect. 
ANDERSON FOWLER. 
11 paid. 
457 Exuipir 101 Lees. 
Telegram. 
No. 275. 
Ree’d at cor. La Salleand Washington Sts., Chicago, Ils., Nov. 30, 
1878. 
Dated New York, 30. 
To Edward Lees, Board of Trade: 
Wilson very ill in bed; asks you hold or renew note thirty days. 
W. M. D. 
13 paid. 
Sent telegraph to Wilson, as you sent it, by C. P. & P. Co. Give 
due bill 60c. Was it correct? Fr. C. 


458 Exuipit 102 Lets. 


Offices of Lee & Alvord, attorneys and counsellors at law, 
20 Nassau, street. 
New York, January 25th, 1879. 
You will please take notice that a bill of exchange for thirty-three 
hundred and _ thirty-three ;°,", dollars drawn by you upon James 
Wilson, Esq., Coal & Iron Exchange, 21 Courtland St., New York, 
endorsed by you, is protested for non-payment, and that the holders 
look to you for payment thereof. 
Yours, etc., R. A. PIPER, 
Notary Public. 
To Lees & Hendricks. 


459 Exuipit No. 108 Less. 
JAN Y 2n, 1877. 
Ree’d of Mess. Lees, Hendricks & Co., this date, twenty thousand 
dollars. ) 
20,000.00. FOWLER BROS. 
I. CLIFTON, 
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AGO Exutpit No. 104 Less. 
Telegram. 


Dated New York, 1, 1877. 
Received at St. Louis, Mo., 7.50 a. m. M’eh 2. 
To R. J. Ilenderson, Ashbrook’s p k’g-house : 
Oil rejected; rendered at too high temperature and too much 
stearine left in; Wilson and Turner’s matter unsettled. 
ANDERSON FOWLER. 
IS pd; lif rate. 


AG] Exuteirr No. 105 Lees. 
? 
. Telegram. 


Dated New York, 19, 1877. 
Received at St. Louis, Mo., 8 a. m. Jan. 20. 
To R. J. Hendricks, Ashbrook’s . 
Keep Wals sober; don’t pay for anything but choice fat; tallow 
and fat lower here. 
FOWLER BROS. 
15 paid; HL. lh. 


162 Exuipit No. 106 Lees. 


Telegram. 


Dated New York, Ap >. 

Received at No. S80 West Twelfth street, Chicago, April 5, 1877. 
To Lees, Hendricks & Co. : 

Does Turner want to carry out ten per cent. arrangement? Will 
give positive answer Monday. We are trying to consolidate all 
American interests. 

ANDERSON FOWLER. 


25 paid. 
463 Exuipit No. 107 LEes. 


Telegram. 
Dated New York, 6th. 
Received at No. 80 West Twelfth street, Chicago, Ap’! 6th, 1877. 
To Lees, Hendricks & Co. : 
Having had so much trouble with Turner, would get his proposi- 
tion in writing before taking any action. I think well of it. 
FOWLER BROS. 


22 paid. 
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464 Exuipir No. 108 Lees. 
Telegram. 


Dated N. Y., 4, 1877. 

Received at —, via Chicago, May 5, 1877. 
To Lees, Hendricks & Co. : 

Get your counsel to answer Turner’s papers served upon me. 
Send us name of counsel. Work along with Skinner. Proceed 
on our and your notes with some lawyer. 

ANDERSON FOWLER. 


28 pd, H]. rate. 


AGS kexuipit No. 109 Lees. 
P.O. box 4548. 17 Droapway, New York, May loth, 1877. 


Messrs. Lees, Hendricks & Co., Chicago. 

Dear Sirs: Mr. Skinner, the lawyer from your city, called to-day 
and said he had entered appearance for Mr. Fowler in the Turner 
ease, but as he did not consider Mr. Fowler's telegram to you of 
4th May as giving him authority to do so he said he would with- 
draw his action on behalf of Mr. Fowler on his return to Chicago. 

Mr. Fowler’s telegram to you of 4th May requested you to employ 
your counsel to act for him in the matter and to act with & consult 
with Mr. Skinner as representing Mr. Wilson. 

Please get Mr. Cadman (your counsel) to answer Turner's papers 
for Mr. Fowler, as well as for yourselves, proceeding on our & your 

notes as requested in our telegram of 4th May. 


AGG Please let us hear from you by return mail that this has 
been attended to, & much oblige, 
Yours, truly, FOWLER BROS. 
AGT exuinir No. 110 Lees. 


Ti leqgram. 
Dated New York, 22. 
Received at West End, Twelfth-street bridge, Chicago, Aug. 22, 
1877. 
To Lees & Hendricks: 
Have you any place suitable to put St. Louis machinery in Chi- 
cago? We could make money manufacturing. 


ANDERSON & FOWLER. 


AGS Exnuipir No. 111 Less. 
Telegram. 


To Anderson Fowler, 17 Broadway, New York : 
Yeasty will rent his factory on terms in contract, stipulating that 
it don’t affect suit now pending. 
KE. LEES. 
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469 Exuibit No, 112 Less. 
Telegram. 

Dated New York, 17. 

Reeeived at West End, Twelfth-street bridge, Chicago, Sept. 17, 
1877. 
To Lees, Hendricks & Co.: 

At what can vou rent Turner’s place? Answer. No doubt about 
right to manufacture. 


ANDERSON FOWLER. 


470 Exutpir No. 113 Lees. 
Telegram. 


Dated New York, 14. 

Received at West End, Twelfth-street bridge, Chicago, Sept. 14, 
1S77. 
To Lees, Hendricks & Co.: 

Can you rent Turner’s factory and get to work imnyediately ?- Wire 
best you can do. 


15 p'd. ANDERSON FOWLER. 


47] Exuipir No. 14 Lees. 


New York, Sep. 8, 1877. 
Messrs. Lees, Hendricks & Co. 

GFENTLEMEN: Your favor came to hand, and so far as I can see 
there will be a good demand for this oleo butter; at present we are 
vetting 75 to 84 for it in England, & selling all we ean get hold of. 

This nets 15 to 17 in New York for the oil. We ought to make the 
butter to cost us not over 13 at the outside, so that there seems to be 
a good 2 to 4¢. per Ib. profit to make the stuff. We have the hydraulic 
pressed out and Wilson sends to-day pans, &e. I will get him to send 
cutters, V¢c., on next week. The sooner we get to work the better. | 
um quite sure there is plenty of money in it. Lam sending Mr. 

Stabo out: please tosee him: he will reach ¢ ‘hicago on ‘Tuesday. 
172 =With kind regards to Mrs. Lees, I remain 
Yours truly, ANDERSON FOWLER. 


473 Exurpir No. 115 Lees. 
Ti legram. 
Dated New York, 13, 1877. 
Received at —, via Chicago, Sept. 14. 
To Lees, Hendricks & Co.: 

Letter reed: butter manufacture rood business : secure suitable 
building; I will supply capital after your paying notes; have no 
doubt of result: could Lees ColMle — New York ‘4 

ANDERSON FOWLER. 

26 pd; IL. rate. 
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474 Exuipbit No. 116 LEEs. 
Power of Attorney. 


Know all men by these presents that we, Lees, Hendricks & Co., 
of the city of Chicago and State of Illinois (which said firm is com- 
posed of Edward Lees and Robert J. Hendricks), have made, consti- 
tuted, and appointed, and by these presents do make, constitute, and 
appoint, Robert Stabo, of the city, county, and State of New York, 
our true and lawful attorney for us, and in our name, place, and 
stead, to make, enter into, sign, and deliver a contract or agreement 
in writing between us, the said Lees, Hendricks & Co., and James 
Turner, James Wilson, and Anderson Fowler in relation to the sur- 
render of a patent for making oleomargarine, or of some interest or 
right in or under said patent, the terms of which said agreement or 

contract have already been settled and agreed upon between 
475 us, the said Lees, Hendricks & Co., and said James Turner, 

James Wilson, and Anderson Fowler, giving and granting 
unto our said attorney full power and authority to do and perform 
all and every act and thing whatsoever requisite and necessary to be 
done in and about the premises as fully to all intents and purposes 
as we might or could do if personally present, hereby ratifying and 
confirming all that our said attorney shall lawfully do or cause to be 
done by virtue hereof. 

In witness whereof we have hereunto set our hand and seal the 
twenty-seventh day of January, in the year one thousand eight hun- 
dred and seventy-seven. 


LEES, HENDRICKS & CO. [sEAL.] 


Sealed and delivered in presence of— 


MALCOLM GRAHAM. 


Word authorizing substitution stricken out before execution. 


476 ' 117 LEEs. 
Telegram. 

Dated New York, — 18 —. 
Rec'd at cor. La. Salle and Washington Sts., Chicago, Ills., Noy. 18, 
187%. : 
To H. 8. Towne, cor. R and Alph and Dearborn Sts. : 

Wilson telegraphs the two I]linois counties are needed to com- 

gra] 

plete transaction with first-class party and for you to forward papers 
for them to him at Lindell House, St. Louis. We consent, 


C. D. DESHLER. 
477 Exuipbit No 117 Legs. 
Mr. Towle, trustee : 


Please deliver to James Wilson the license for the counties of 
Madison and St. Clair, Illinois, from the United States Dairy Co., 


->- 
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now in your hands as executed in blank by said U.S. Dairy Com- 
pany, on the surrender to you of this paper. 
Dated Noy. 15, 187%). 
ANDERSON FOWLER, 
JAMES WILSON, 
LEES & HENDRICKS. 


7S Eexurpeir 118 -LEEs. 


Agreement made January 18, 1879, between the ‘firm of Lees and 
Hendricks, of the city of Chicago, a copartne rship composed of 
Edward Lees and Robert J. Hendricks, and Anderson Fowler, of 
the city of New York. 

Whereas an agreement was heretofore entered into by Lees, Hen- 
dricks & Co., James Wilson, and Anderson Fowler, which was dated 

December 29th, 1876, and a further agreement was entered into by 


said parties together with James Turner, dated October 1, 1877, and 


another agreement was entered into by the said parties and said 
Turner, dated December 27, 1877, each of which agreements is re- 
ferred to as and is mads a part of this agreement, as is also agree- 
ment made Oct. Ist, 1878, between Lees and Hendricks and James 
Wilson : 
These presents now witness that said Lees and Hendricks 

i179 ~=and the several members of that firm do hereby, for value re- 

ceived, grant, bargain, sell, assign, transfer, and set over to 
Anderson Fowler, his executors, administrators, and assigns, forever, 
all right, title, and interest of said firm of Lees and Hendricks, 
and of each member of that firm, of, in, and to any of and all the 
licenses heretofore issued by the United States Dairy Company (of 
the State of New York) to use its patents In the State- of Missouri 
and Illinois, and in and to the property referred to in the said agree- 
ments above mentioned, and each of them, and in and to the corpora- 
tion or corporations agreed to be formed by the said agreements, sothat 
they hereby assign and transfer to and vest in said Fowler and his 
executors, administrators, and assigns all and every right and inter- 
est of every name and nature which at any time heretofore said Lees 

and Hendricks, or either member of that firm, had— 
480 (1.) Under any and every license issued by said United 

States Dairy Company for the use of its patents in Missouri 
or I}linois. 

(2.) To the factory and real and personal property and rights 
agreed to be conveyed by Mr. Turner to the prospective Illinois 
Oleo Company under the agreement of October 1, 1877, or other- 
wise. 

(3.) To any share or interest in that or any other company or any 
other property or equity or claim, demand, or right under said agree- 
ments, or either of them. 

And Messrs. Lees and Hendricks hereby covenant and agree to 
duly execute, acknowledge, and deliver to said Anderson Fowler or 
his representatives or assigns any and all such further assignments 
und instruments as he or they (paying the expense thereof) may 
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request, fully and perfectly to convey and assure to him and them 
the property, rights, and interests above referred to. 
In. consideration of the assignment and transfer hereby 
481 made, Mr. A. Fowler takes Messrs. Lees and Hendricks’ place, 
and agrees to perform their duties and covenants under said 
agreements in so far as they are therein liable to any other person 
or persons, and he hereby agrees to save them harmless from all loss 
or damage by reason of any covenant or agreement therein upon 
their part. 
In witness whereof we have hereunto set our hands and seals 
January 18th, 1879. 
LEEKS & HENDRICKS. [| 
R. TT. HENDRICKS. [ SEAL. 
EDWARD LEES. | 
ANDERSON FOWLER. | 


48? COMPLAINANTS ‘TESTIMONY. 
Deposition of Robert J. Hendricks. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Kkpwakp Lees & Ropertr J. HENDRICKS 
s. 
ANDERSON FoOwLer ef al. 


Testimony taken before E. B. Sherman, a master in chancery of said 
court, by stipulation of parties hereto, on the 4th day of Decem- 
ber, A. D. 1880. 

Present: Charles A. Gregory, Esq., counsel for the complainant, 
and Hunter & Page, by Mr. Page, counsel for the defendant, An- 
derson Fowler, and C. k. Offield, counsel for James Wilson. 


Ropert J. Wenpricks, a witness called on behalf of the com- 
plainant, being first duly sworn, was examined in chief by Mr. 
GREGORY, and testified as follows: 

Q. You are one of the complainants‘in this case? 

A. Yes, sir. 

(). State your age, place of residence, how long you have 
483 lived here, and what has been your business during the last 
ten years. 

A. 37 years of age; am living at present at the stock-yards, Chi- 
cago; I have been here about nine or ten years, and, with the ex- 
ception of a hiatus of a few months, I have been in the provision 
business with the exception of the first year. 

Q. What firm have you been a member of during that time, if 
any; what was the style of the firm ? 

A. For the last 7 years have been a member of the firm of Lees, 
Hendricks & Company. 

Q. Who was the Lees of that firm ? 


wf 
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A. Edward Lees. 

Q. One of the complainants in this suit? 

A. Yes, sir. 

(). State what persons among the defendants you are acquainted 
with. 

A. Tam acquainted with Mr. Anderson Fowler, James Wilson— 
in fact, all of them, I think—I know all of the defendants. 

(). State when you first became acquainted with Anderson Fowler. 

A. My impression ‘is it was In 1576. 

Q. What part of the year? 

A. In the autumn, I think; November or December; possible Oc- 
tober; I could not tell when I did first meet him. 

(). Where did you first see him ? 

A. The first time I recollect of mecting him was when Mr. 
484 — Lees and I went to have some talk with Mr. Anderson Fowler 
and Mr. James Turner about negotiations to enter into busi- 

ness with them. 

Q). In what city? 

A. In this city. 

(). Where was it? 

A. It was in the office of Mr. Turner’s atterney, on Monroe street; 
I don’t recollect the number. 

(). What was the attorney’s name? 

A. James Turner. [In pencil:] (Mr. Pratt.) 

(). Well what transpired at that interview; what was the subject of 

, conversation—business? 

A. I would not say positively whether I met him there the first 
time or at the house of Mr. Robert Fowler, either one place or the 
other. 

Q. What was your business ? 

A. It was talking about the oleomargarine business; the idea of 
our having an interest in it with Mr. Fowler in the manufacture of. 
oleomargarine, and also the cutting of meats. 

(. What was said and done with reference to cutting meats ? 


By Mr. Pace: I object to that as having no pertinancy in the case. 


Q. Tell all the talk about the meat-cutting business. 
A. Mr. Turner already had a factory in operation, in a 
185 small way, cutting meats, and had also a license, as we un- 
derstood, from the United States Dairy Company for the manu- 
facture of oleomargarine. ‘There was some negotiations as to our In- 
terest. The plan proposed then was was that we were to have a 
one-third interest in cutting meats and a one-sixth interest in the 
oleomargarine. When we came to look up the license we found that 
Mr. Turner had not a full straight license; that he was under obli- 
gations to Mr. Wilson to pay a large some of money for the one-third 
interest that Mr. Wilson held—— 
Q. Stop a minute. When did you learn that? When did you 
come to look it up? 
A. After things were nominally arranged for our entering into 
business relations with them. 
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Q. I am asking about this interview with James Turner and An- 
derson Fowler. I don’t want you to jump a month or two. 

A. These two meetings were within a day or two of each other. 
At one of the meetings Mr. James Turner was not present, but Mr. 
Anderson Fowler was. 

(. Who else was present ? 

A. Mr. Robert Fowler, Mr. Anderson Fowler, Mr. Lees, and myself, 

and I think Frank Clifton. At the meeting at Mr. Turner’s 
486 _—s attorney’s office we first saw the license. 
(. Cannot you fix the date of this as to month and year? 

A. It was seven or eight years ago. 

Q. Do you think your partner can fix it? 

A. I don’t know whether he could or not. I think it was in No- 
vember, 1876. It was a few months before our going to New York 
to meet Mr. Fowler—two or tliree months before that—that is as 
near as I can fix it. 

Q. Upon what other occasions did you see Mr. Fowler in Chicago 
during that fall? 

A. I saw him once or twice after that on ‘change or about town. 

Q. What was the result of the negotiations about meat-cutting ? 

A. No result. It fell through when we found Mr. Turner’s license 
was not as we supposed it was. 

Q. Do you know Frank Clifton ? 

A. Yes, sir. 

(). What relation did he hold to Mr. Anderson Fowler at that time 
that you last spoke of? 

A. He had charge of their down-town office. 

Q. As confidential clerk and bookkeeper ? 

A. Yes, sir. 

Q. Did he at either time either come to you or write to you with 
reference to your taking an interest in the Mege patent ? 


487 By Mr. Pace: Objected to. 
A. He sent a note over to our office, in December, 1S76— 
By Mr. Pace: That is objected to; the note is the best evidence. 


Saying that—it was apparently a telegram—to have “ Ed,” T think 
just the word “ Ed,” come to New York. 


By Mr. Pace: Do you propose to have him state the contents of 


that? I object to that. 

Q. Did you ever have any conversation with him ? 

A. I very rarely saw Mr. Clifton; Mr. Lees did our business on 
‘change, and saw Mr. Clifton and Mr. Fowler most of the time, and 
all I know about the conversations was mostly what Mr. Lees told 
me when he came home. 

Q. State at whose invitation and request, if anybody’s, you in- 
vested in the licenses for Missouri and Illinois under the Mege pat- 
ent. 

A. Mr. Fowler. 

Q. Anderson Fowler? 
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A. Yes, sir. 

(). State whether he first called your attention to that business or 
not. 

A. Yes, sir; he did. 

Q. State what representations or recommendations about it he 
made. 

A. He spoke very highly of the business; said that he 
488 thought it a grand thing; avery large paying thing; a great 
deal of money in it. 

(). Did he talk with you considerable about it—a good deal? 

A. He never talked with me early in the negotiations, excepting 
on those two oceasions of which I have spoken; most of his conver- 
sations were held with Mr. Lees. 

(). State what representations he made to you, if any, with refer- 
ence to his ability to obtain an interest for you in this patent. 

A. After the Turner negotiations fell through and Mr. Lees went 

n to New York at his solicitation, and this information to Mr. Lees— 
said he could buy a party 


By Mr. Pace: Do you know this conversation of your own knowl- 
edge ? 
A. I only know this from what Mr. Lees told me. 


By Mr. Pace: I object to any conversation between him and Mr. 
Lees that was not made in the presence of Anderson Fowler. 


(). Did you go to New York yourself at any time? 

A. Yes, sir. 

(). Who did you see there? 

A. Anderson Fowler and Mr. James Wilson. 
489 (). Now, state what representations, if any, he made to you 
as to what he could do and would do. 

A. He told me that hethought the business a very good business— 
a very good business indeed; would pay very finely—and told me 
the price at which the State- of Missouri and Illinois could be bought 
for, and said whether we would take a one-third interest or not he 
should take it any way. 

(). State at what price he represented to you that a two-thirds in- 
terest in the Mege patent for the States of Missouri and Illinois could 
be bought at. 

A. $66,666.66, making for the whole interest a $100,000. 

(). State whether or not it was represented to you that he would 
purchase for you a third interest if you would take the same. 


By Mr. Pace: Please note my objection to the manner of the ex- 
amination as being leading. 


A. He so stated. 
(). State what he represented to you in that regard. 
A. He represented that we should have a third interest in these 
States; that Wilson was holding the sale for us for $100,000, 
490 ~=and we could have a one-third interest for one-third of that 


sum. 
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(). Well, state whether he made the representation to you or not ; 
if so, what it was, with reference to the way he and you would go 
into the purchase. 

A. We were to go in jointly ; that we were to have—that the pur- 
chase price for the two States from the dairy company or Wilson, 
whoever might buy it, was $100,000; that he could buy it for that, 
and wecould have the one-third interest for one-third of the amount. 
(). Well, state whether you gave him authority to purchase for 


A. We did give authority to purcliase. 

(). And was the purchase consum-ated ? 

A. It was. 

(). Were you acquainted with James Wilson at the time of these 
negotiations in the fall of 1876? 

A. I was introduced to him by Mr. Fowler in New York in De- 
cember. 

(). About what date in December? 

A. My recollection is about the 23d or 26th. 

(). Was it at the time you were in New York in December? 

A. Yes, sir. 

(). You were there at no other time than in December ? 

A. Not of that year. 
49) (). Had you known Wilson at all before that ? 
A. No, sir. 

(). Had you known anything about the value of the patent or 
license except what you obtained through Mr. Fowler? 

A. Through Mr. Fowler and Mr. Turner. 

(), Do you know what Mr. Fowler paid for the two-thirds interest 
which was divided between you and him in the Mege patent for 
Missouri and I]linois ? 

A. Only what he stated. 

Q. What did he say ? 

A. 866.666. 

Q. Did he tell you that was what he paid—did he represent to 
you that that was what he paid for it? 

A. That is what I understood ; that is what he told me. I don’t 
know that he mentioned that in so many words, but that was the 
whole idea, that he was buying it at a better figure than we could. 

Q. Did he use that expression, “that he would buy it as low as 
he could "—anything of that sort ? 

A. The only thing that he said in that regard was 
). IT am speaking of what he said to you. 

A. That he could buy it for that sum and we could have it at 
the same price. 

42 Q). Did he represent that that was the price that it cost 
him ? 

A. Yes, sir 

(). State what it-was to an equality in the trade—whether you 
were to be upon an eqality in the trade. 

A. We were to be perfectly equal. * 

(). Did he so state and represent to yoa ? 


7? 
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A. Yes; we had not money enough to pay and he said he would 
advance the money to Wilson and take our note for the difference. 

(). Did you know at the time that you entered into this econtract— 
that is, before you went down to New York in this month of De- 
cember—that Fowler himself, of Fowler’s firm, already owned an 
interest in this patent ? 

A. No; all I know is that they were negotiating for an interest. 

(). You did not know that they already owned an interest ? 

A. No, sir: I did not know it. 

(). You say they were negotiating for an interest; state whether 
you mean we should understand that they were negotiating for an 
interest in vour behalf. 


Mr. Pace: I object to the manner of this examination. 


A. What I mean by that was that Mr. Fowler said that he 

193 would go on to New York and see whether he could not buy 

the license after the negotiation with James Turner fell 
through. 

(). State whether or not he made any representations to you about 
the formation of a joint stock company to manufacture under said 
license. If so, what was the representations in that regard? State 
what he said to you in conversations with him. 

Ile stated that all of our conversations in these negotiations 
were that a stock company should be formed, after the licenses were 
procured, for the manufacture of cleomargarine. 

Q. Well, what was the condition of your capital with reference to 
being able to go on and supply capital yourself, or you and Lees t 

by Mr. Pace: Please note an objection on the pret of Anderson 
Fowler to the witness bei ing examined upon any of these points that 
are contained in written contracts, on the ground that the written 

iustruments themselves are the best evidence. 
Ld A. At this time we had all of our capital in our packing 
business here, and after paying the $55,000 we figured that 
ve should have some money left. 

(). | want to know whether you expected to furnish the capital to 
vy into the manufacture of oleomargarine under this license or 
whether you expected that a joint stock company would be formed 
and furnish capital ? 


by Mr. Pacge: Objected to—that the expectations of the witness 
cannot be used as evidence. 

A. We did not suppose we should be called upon for any capital. 

Q. Why did you not suppose that you would be called upon; 
what was the arrangement between you aud Fowler in that regard ” 

A. In the first negotiations ? 

Q. At and before you signed the agreement for the purchase of 
the license? . 

A. There was nothing said about capital except what was said in 


the agreemeit. 
(). State whether or not you would have bought from Fowler the 
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interest in the said licenses or contracts for the Mege patent if you 
had known that he intended to sell an interest of his own in 
495 them to you. 

By Mr. Pace: Objected to on the ground that it is incompetent 
and improper. 

A. I should not have bought; would not have been willing to 
have bought if I had understood it that way. 

(). Did you, at the time of the filing of the original bill in this 
in this case, know that Anderson Fowler had then had already de- 
ceived you in regard to the original sale to you in selling to you a 
part of his own interest instead of purchasing for you at the lowest 
price 4 

By Mr. Pace: That question is objected to on the ground that it is 
incompetent and assumes a state of facts nut proven in the case. 


A. We had heard an intimation of something of the sort, but 
nothing definite, nothing that we could act upon. 

By Mr. Pace: Answer objected to. 

A. What led you afterwards to believe such to be the fact? 

By Mr. PaGe: Same objection as above. 

A. It was so stated. 

(). By whom ? 

A. James Wilson. 
496 By Mr. Pace: Objected to on the ground that what James 
Wilson stated cannot bind Anderson Fowler, unless made in 

his presence. 

Q. State what Mr. Wilson said to you in that regard, and when? 

A. I could not give the language. 

(). State when it was first—what year, what month ? 

By Mr. Pace: Objected to unless it is shown that Mr. Anderson 
Fowler was present. 

A. It was after the negotiation for the sale of Missouri. 

(). That negotiation was in November, 1879, was it not? 

A. November—along in the fall. 

(). November, 1879, was the time recited in the bill here? 

A. November, just after that negotiation. 

Q. In what city was Mr. Wilson when he made that statement to 
you? 

A. Chicago. 

Q. Well, did James Wilson state to you the price at which An- 
derson Fowler bought the interest ? 

By Mr. Pace: Objected to as leading, and all these statements of 
James Wilson not in the presence of Anderson Fowler objected to. 


497 (. I don’t remember that he did state the figures. 
(). What did he state about it? 
A. He stated that he did not pay as much as we paid. 
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(). State the kind of business, something in regard to the extent 
of business, the business capacity and wealth of Anderson Fowler 
during the last four years. 

A. He had one of the largest pork-backing establishments here; 
always heard them spoken of and judged very wealthy and shrewd 
—. men. 

(). | am speaking of Anderson Fowler? 

A. He is reputed to be very wealthy. 

Q. Did he make any representations to you in the fall of 1876 as 
to his pecuniary condition ? 

I have not any recollection that he did. 

(). Well, at any time sinee, state whether or not you were led 

any time to believe that he was wealthy? 


By Mr. Pace: Objected to. 


A. He made the statement that he was a man of wealth, with a 
great deal of money. 

Q. Where was the principal oflice and place of business of the 
United States Dairy Company? 

A. In New York city. 

(). In 1876 and after? 
1S A. In New York city. 
Q. Where did James Wilson reside then and since? 

A. At that time he resided in New York city, and I presume 
does still. I do not know. 

(). State whether or not, if you know, that James Wilson was a 
au director and manager of the United States Dairy Company in 
LS76. 

A. I so understood it. 

(). You so understood it from whom? 

A. From Mr. Fowler, and I heard Mr. Fowler say that James 
Wilson controlled the dairy company. 

(). State whether or not you were ready and willing and de- 
sirous that a stock company should be formed for the purpose of 
manufacturing oleomargarine under the Mege patent license. 

A. Yes, sir; always was. 

Q). State whether you ever did anything and tried to bring about 
the formation of such a company. If so, what? 

A. I wrote and spoke to Mr. Fowler about it, and I sent on papers 
to Springfield to get a license. 

Q. State whether you ever drew up papers for. subscription for 
stock of the same. 

A. All the preliminary papers were arranged and the name 
499 of. the company was arranged in New York. 
Q. Was any such company ever formed in point of fact? 

A. No, sir 

(). Why not’ 

[A.] There was always some excuse; Mr. Wilson was always com- 
ing round to form the company, and Mr. Wilson never came 


By Mr. Pace: Objected to. 
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I wrote to Mr. Fowler about that; he would answer that Mr. 
Wilson was expected to come out soon; then the thing would go 
abead. 

(). State whether you ever went down to St. Louis to engage in 
the business of manufacturing oleomargarine under the patent 
spoken of in this suit. If so, when? 

A. In January, 1877. 

Q. What did you do then? 

A. I went there and found that a factory had been hired, ma- 
chinery set up, fat bought, and stock being made—stock made when 
I got there. 

(). Who was carrying it on there? 

A. It was carried on in the name of Fowler Brothers; they had 
sent their engineer from Chicago and put up the machinery, sent a 
young man by the name of Wells te superintend the business, buy- 

ing materials and things of that sort, and a young man by 
500 =the name of Scott, who had charge of the eash. 
(). State under whose advice and direction and manage- 
ment the business was carried on while it was carried on? 

A. Anderson Fowler. 

Q. Who supplied the capital? 

A. Drafts were made by Mr. Scott and Mr. Wells, both sending 
drafts on Fowler Brothers, New York. 

(). Those drafts were to procure money to carry on this business 
with? 

A. Yes, sir. | 

(). State what time vou devoted to the business there, and in 
what manner you devoted your time and services to the business. 

A. I was there for nearly two months; [ was in New York for a 
week or ten days of that time. When I got to St. Louis I found Mr. 
Wells and the men there had made a contract for fat for a month, 
and the fat delivered was not suitable for the business, was rancid, 
and a majority of it could not be used for the business. I wrote 
to Mr. Fowler about it, and went on to New York and saw Mr. Fow- 
ler about it, and he wrote a telegram to Mr. Wells, I think, telling 

him not to take any fat from the parties that they had made 
501 the contract with, if it was not suitable for the business. 

Q. Did you make this contract for fat which resulted in such 
poor fat being delivered ? 

A. No, sir; the arrangement was made there for a month.before I 
ever saw St. Louis. Mr. Wells wanted I should go down and _ see 
the parties who were to deliver the fat—Messrs. Goodman & Barr; 
I went down and talked with them, labored with them, told them 
the fat was not such fat as I understood the young men were to get 
from them—— 

Objected to. 

Ile said it was; I wrote to Mr. Fowler and Mr. Fowler said that 
these men had no authority to make a contract, and sent a telegram 
to Mr. Wells not to receive fat not suitable for the business. 

Q. Did any suit grow out of that? 
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A. They commenced a suit and sued out an attachment. 
(). Was that settled up afterwards? 
A. It was arranged by Mr. Fowler through a broker friend of his 


in St. Louis that we should have an arbitration. I arranged all the 
facts as well as | could, and went before the arbitrator and ex- 

plained the matter as this as well as | could, and they deeided 
502 = that it was a contract and must be carried out. 


By Mr. Pace: The last part of the answer objected to as irrele- 
vant. 

Q. State whether or not you devoted yourself faithfully to the 
business during the time you were there. 

A. I did; and went there every day that I was in St. Louis, and 
I got ill from exposing myself to the hot airs of the room in the 
business. 

(). Go on, and state how you worked. 

A. And I went about the State and tried to arrange with parties 
there for butter fat to be sweet [and] suitable to the business. 

(). Did the business succeed or not? 

A. It did not. 

Q. Why not? 

A. Well, as I said, the fat was very poor, and it seemed irapossi- 
ble at that time to make an arrangement for suitable fat. Just as we 
closed up the factory I made an arrangement with a St. Louis house ; 
had an arrangement for sweet fat. 

(). When did you close up the business? 

A. In February, 1879. 

(). Under whose directions did you close it up” 

A. Mr. Lees went on to New York—— 


503 By Mr. Pace: Objected to. 


Ife told me that Mr. Fowler had telegraphed to St. Louis to close up 
the factory. 

. What did you do? | 

A. I went down there within a week or so to get my clothes .. in 
the Lindell Hotel/ and found the factory was closed up. 

Q. Then what did you do? 

A. I eame back to Chicago and went about my business here. 

(). State whether or not the business of manufacturing under the 
license under this patent was engage- in in Chicago. And, if so, 
when and to what extent ? 

A. Mr. James Turner had manufactured it here for a time, but in 
our purchase from Mr. Wilson —; we also purchased six notes. 

(. I want tospeak about the business. 

A. It was manufactured by James Turner before we obtained an 
interest. 

Q. Did you engage under this license; did you have anything to 
do with the manufacture of oleomargarine ; if so, in what year and 
for about how long a time? 

A. Tn October, 1877. 

Q. You began then—how long did it last? 
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A. It lasted for about two months. 
(). Who conducted the business ? 
504 A. Mr. Edward Lees. 
(). Under whose direction and advice ? 

A. Mr. Anderson Fowler. 

(). How did he direct and advise ? 

A. He would write us letters and post us as to the market, and 
advise us what to do. 

Q. Why was this business di-continued ? 

The price of oleomargarine fell off and we could not see any 
money in it. 

(). How long was the business carried on here under that man- 
agement? 

A. About two months. 

(). Under whose arrangement was it discontinued ? 

A. We made the arrangement. 

Q. Did you receive any direction or advice from Mr. Anderson 
Fowler as to discontinuing it ? 

A. I think we wrote to him that we did not see any money in it, 
and we thought it had better be discontinued 

Q. Did he advise you to discontinue it ? 

A. Yes, sir. 

Q. What sort of service did you put in; how diligently did you 
work in that experiment? 

A. We worked there night and day; we frequently staid there 

until 10 or 11 o'clock at night when the kettles were coming 
505  off—the whole business—to see that everything was going on 

right. 

Q. What arrangement was made with reference to supplying 
money for running the business here in Chicago; who was to sup- 
ply the money ? 

A. Mr. Fowler. 

Q. Who did supply it, in point of fact ? 

A. Mr. Anderson Fowler, or Fowler Brothers. We refused to make 
ourselves liable for any money invested in the business. 

Q. In the manufacture here in ( ‘hicago ? 

A. Yea, oir. 

Q. Did Anderson Fowler furnish any more than his proportion of 
the capital required to run the business here and in St. Louis? 

As I say, all the money, so far as | ocr came from Fowler's 
in ‘both places—all the cash. The drafts were made on Fowler 
Brothers in New York, in St. Louis, and the money we had here 
same from Fowler Brothers’ office here. 

Q. Was that business a profitable or losing business ? 

A. Unprofitable. 

(. How much was the indebtedness incurred on account of the 
experiment here and in St. Louis? 

A. The books for St. Louis were kept in New York, so that 
506 I have no means of knowing—have never seen astatement— 
never had any account of the business there whatsoever. 

Q. Have you ever asked for any account or statement? 
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A. No, I never have. 

(). How was it with reference to the Chicago branch; who kept 
the books? 

A. I kept them. 

(Q). Well, what was the result; how much did you run behind ? 

A. I figured that there was a loss of from a thousand to twelve 
hundred dollars when we turned the factory over. The factory was 
turned over to Mr. James Turner at Mr. Anderson Fowler’s request. 

(). Will you state—that is, so far as you know, according to the best 
of your knowledge—what was the indebtedness incurred in the busi- 
ness here in Chicago, started in October 1877—about how much ? 

A. Mr recollection is between a thousand and twelve hundred dol- 
lars, deducting the stock and everything from the money advanced. 

Q). Has Anderson Fowler ever made any claims upon Lees, Hen- 
dricks & Company for losses in St. Louis and Chicago ? 

A. Yes, sir. 

(). Well, state at what. times, how many times, and what 

claims. 
OT A. He has not made any written claim; he has spoken of 
them several times in person—that we owed him that amount 

of money. 

(). How much money ? 

A. Something over $8,000 in St. Louis; something like $5,000 
here, | think. 

(). Has it been your belief that Lees, Hendricks & Company owed 
as much as $8,000 in St. Louis and $3,000 here? 

By Mr. Pace: Objected to. 

[ A. ] 7 

(). Has any account been rendered of the factory, kettles, ma- 
chinery of the St. Louis factory? 

A. No, sir. 

(). Who took possession of that; what became of it? 

A. Mr. Fowler took possession of the books of the factory. 

(). Who got the things, or the proceeds of them ? 


By Mr. Pace: Objected to. 


A. I afterwards understood that Mr. Wilson paid the rent of the 
factory ; Mr. Wilson telegraphed me to go to St. Louis and arrange 
for a new lease of the factory from 

(). Do you mean lease it from Fowler? 

A. No; lease the building. 

(). For tlre purpose of this factory ? 

A. Yes, sir. 

Q. Who took the machinery, accounts, and fixtures ; what became 

of them? 
508 A. They were left right in the building and were sold with 
the license of the State of Missouri; when the license of the 
State of Missouri was sold they were included in the sale. 
(). You mean the sale of November, 1879? 
A. Yes, sir. 
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(. State whether it was any loss or detriment to you or not to 
engage in the business there—you and Lees to engage in the busi- 
ness in St. Louis? 

A. It took me away from my business here—— 


Dy Mr. PaGe: Objected to as irrelevant. 


A. Our business run down; we lost money. 

(). When you speak of your business running down, what busi- 
ness do you mean? 

A. Our packing business. 

(). Did Mr. Lees remain here to carry on the business of Lees, 
Hendricks & Company ? 

A: Ten, a. 

(). How did the experiment of carrying on the business under 
this licence, in October, 1877, atfeet the packing business of Lees, 
Hendricks & Co.? 

A. At that time we had closed out our packing business. 

(). And were devoting yourselves to this business exclusively ? 

A. Yes, sir; exclusively. 

(). I wish to call your attention to the agreement dated Oc- 

509 tober Ist, 1878, between Lees & Hendricks and James Wilson, 

for the sale of Lees & Hendricks’ interest in this patent, 

which has already been In evidence, and ask you to state under 

what circumstances that contract was made (handing witness paper), 
how did it come about to be made? 

By Mr. Pace: Objeeted to. 

A. That agreement is the outgrowth of another agreement. 

(). IT want you to tell all about it; how the parties tried to buy of 
you and you tried to sell. 

A. About in December, 1877, we received a telegram from New 
York from Anderson lI owler, stating that Mr. James Wilson was 
willing to purchase our one-third interes- for the license in Mis- 
sourl and pay us $30,355.53 and interest on the same; I went on to 
New York and made such contract with James Wilson ; that con- 
tract was never carried out. 

(). Do you mean to say that — a contract to sell to him your inter- 
est for that sum of money ? 

A. Yes, sir; that was never carried out. 

Q. Why was it not carried out ? 

A. Because James Wilson never paid us anything; we were al- 
ways promised 

Q. Did you send any correspondence; have any conversation with 

any one with reference to that? 
510 A. I did when I went on to New York. 
(). State what they were. | 

A. Mr. Fowler held out encouragement that Wilson would carry 
out his contract, and before the papers were signed Mr. Fowler gave 
his consent to our selling out to James Wilson and upon James Wil- 
son paying him any money that we might owe him. 

(). In addition to this contract ? 


—_— 


et 


-— 


—_ — 
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A. Yes, sir. 

Q. The contract was to be that he was to pay you what you had 
paid and with its interest, and also whatever indebtedness you owed 
to Anderson Fowler on account of the St. Louis and Chicago ex- 
periments In this manufacture, was it ? 

A. That was it. 

(). How long was that kept afoot ? 

A. It ran along until the negotiations in this agreement which 
you asked me to testify to now. 

Q. What did Wilson do with reference to consum-ating it and pay- 
ing the money ; what did he do with the contract ” 

A. Kept severely away from us, and we could not get any satis- 
faction from him. 

(Q). Did Mr. Fowler, while that contract was afoot, make any repre- 
scntation to vou with reference to James Wilson as to his conduet 

and character or not? — , 
oll A. About that time he was giving Mr. James Wilson a very 
bad character at times. 

(). State what he said—state anything he said that you remem- 
ber—or represented to you. 

A. This time, when | went down to New York, he told me that 
he thought Wilson would carry out that contract. 

(). What did he tell you after that ? 

A. I don’t think I had any conversation with him in reference to 
Mr. Wilson after that. All along, from the very inception of this 
matter, at times he has said that be had not any confidence in Wil- 
son; told me at one time, when I wanted to vo and see Wilson 
about the purchase of our Interest, told me that he would ro and see 
Wilson. 

(). Did he ever say anything about a contract with Wilson * 

A. Not to me. 

(). Did he ever tell you at any time that Wilson had abseonded ? 


} 


) 
By Mr. Pace: Objected Lo. 


A. Mr. Fowler never said anything of that kind to me. 
() Did Mr. Wilson at any other time make any other offer for 
your Interest or Lees & Hendricks’ interest in the Mege patent ? 
A. He made an offer of 810,000. 
(). In October, 187%? 
O12 A. In the spring of 1879. 

Q. Did he in the spring of I8S79 make overtures for the 
purchase of it? You say about December he made an offer to pay 
you all you put in. 

A. Yes, sir. 

Q. And then after that did he make any further offer, renewed 
offers ? 

A. Then he offered cash, as I say, for our interest. Upon that 
olf-r Mr. Lees went on to New York. 

(). When was that? 

A. That was in October, 1878, or September, IS7S. I think Mr. 
Lees was in New York almost a month before this agreement was 
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signed, Mr. Wilson holding out inducements to him constantly that 
he would soon be in a condition to pay him the-money, and finally 
the agreement of which this is a copy was made—$10,000 in accept- 
ances. 

Q. With whom was that contract to be lodged until its perform- 
ance? 

A. Mr. B. B. Hutchinson. 

(). Was that contract ever carried out ? 

A. No, sir. 

Q. Why not? 7 

A. Because Mr. Wilson did not pay the money. 

Q. Has Mr. Wilson ever made any statements to you since 

513 as to why it was not carried out? If so, state what they were. 


By Mr. Pace: Objected to on the ground that statements of Mr. 
Wilson cannot bind Mr. Anderson Fowler unless he was present. 


A. He stated that the reason that it was not carried out was be- 
cause Mr. Anderson Fowler interfered with him to such an extent 
that he could not carry it out. 

(). Please state more definitely what he said. What do you mean 
by interfering? Did he or not tell you that Anderson Fowler wished 
him to carry it out or wished him not to carry it out? 


By Mr. Pace: Objected to. 


A. He said that Anderson Fowler interfered with him; did not 
want him to carry it out. 


By Mr. Grecory: Question withdrawn. 


Q. State what Mr. Wilson said, if anything, that Anderson Fow- 
ler did to interfere with the carrying out of the contract—paying the 
money. 

A. I cannot state, of course, the exact words, but the purport of 
Mr. Wilson’s statement was that Mr. Fowler did not want him to 

carry it out and interfered with him to prevent him doing it. 
514 (. State whether or not Mr. Wilson was endeavoring to 

sell his interests in the license under the Mege patent at the 
time he was negotiating with you to buy your interest. 

A. He so stated to us. | 

Q. That is, he stated to you ? 

A. That he was negotiating a sale, and that he had a sale con- 
sum-ated virtually. He did not disguise the fact that was what he 
wanted of it was to sell again. 

Q. State whether or not Anderson Fowler ever requested of Lees 
& Hendricks to give him security for the indebtedness of Lees «& 
Hendricks to him on account of his advances in the manufacturing 
experiment in St. Louis and Chicago. 

A. Yes; he did request us. 

Q. More than once? Did he ever urge you to give security or 
pay the money ? 

A. I could not say the number of times, but more than once. 
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Q. State whether you became embar-assed—you personally and 
your firm—and lost money after you purchased into the patent. 
A. Yes, sir: we did. 
(). State when that was, how it came about, what was the 
015 condition of your firm, and whether Anderson Fowler knew 
of your — embarrassments. 


By Mr. Pace: Objected to as irrelevent. 


A. In the summer of 1877 we lost money, and in the summer 
or—— 

(). You say we; specify who. 

A. Lees and Hendricks lost money, and I wrote to Mr. Fowler, 
Mr. Anderson Fowler, stating that fact and saying 

(). You need not state what you said to him. What condition did 
that leave you in; how serious was the embarrassment? 

A. We had little or anything left. 

Q). Did you pay all your debts ? 

A. Yes, sir. 

(). Paid all the debts of Lees & Hendricks ? 

A. Yes, sir. 

(). Then what was the condition of the firm ? 

A. I say we had little of anything left. 


By Mr. Pace: Objeeted to as irrelevant. 
, 


(). What information did Anderson Fowler have of that fact? 
Did he ever make any proffers of assistance ? 

A. Whenever he talked with us he talked in a very friendly, cor- 
dial way, and always seemed to have a desire to assist us. 

(Q. Did he so state to you ? 

A. Yes, sir; I don’t know that I can state the special time 
516 when he did¢say that, but that was the way he talked, he 
always talked, to Lees & Hendricks. 

Q. Now, Mr. He ndricks, I want you to bring your mind up to the 
date of about Janu: iry, 1879. St ite whether at that time, January, 
1879, Mr. Anderson Fowler was here in Chicago. 

A. Yes, sir. 

(). Did you have any interview with him about that time ; if so, 
when and where and under what cireumstances ” 

A. I had an interview with him at the stock-yards office of the 
Anglo-American Packing « Provision Company. 

(). Can you give me the date? I will refresh your memory if you 
want the agreement. Those agreements were of the 18th of Jan- 
uary. 

A. It was on that day—the day one of these agreements was dated. 

Q. Under what circumstances were you induced to meet him down 
there? State how it was brought about. 

A. Before Mr. Lees went to the stock-yards, to the office of the 
Chicago Packing & Provision Company, Mr. Lees came over to where 
I was, early in the morning— 

Q. How e: arly ? 

A. About 7 o'clock, perhaps half past 7—it was between 7 and 
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S—and said that Mr. Anderson Fowler had been over to see 


517 him and wanted us both to come over to the packing-house 


of the Anglo-American, he wished to see us. 

Q. And what did you do” 

A. | went over there about between 10 and 11 o'clock, just as soon 
as we could arrange business to leave. Mr. Lees and | went over 
together. 

Q. Who did you see there? 

A. We met Mr. Anderson Fowler and a gentleman he introduced 
to us as Mr. George Harding, of Philadelphia. 

(Q). A lawyer—the celebrated patent lawyer ? 

A. Yes; a lawyer—attorney. 

(). Who else was present ? 

A. Mr. Samuel Schunemann. 

Q. What transpired at that meeting between you and Anderson 
Fowler; what was said by Anderson Fowler and by you, and what 
was done? 

A. Mr. Fowler told us when we went into the office that the mort- 
gage on the butter factory of James Turner had been foreclosed, 
and the property was irretrievably lost from the fault of James Tur- 
ner not paying the mortgage, and said that Mr. Harding, who had 
purchased Turner’s interest in the two States of Missouri and ITh- 
nois, wanted to commence an action against Mr. Turner for fraud— 

yes, I think he said fraud—and he would like us to make an 
518 assignment to him of our interest in that matter. 
Q. What did you do; what reply did you make to that? 

A. Mr. Harding said that Turner had an action against us for 
non-fulfillment of contract. We had never formed the stock com- 
pany, as we had agreed to, and could make a very strong case against 
us,and if we went to law it would cost us a great deal of money, and 
that he would not himself take the case for five thousand dollars, I 
think. Hesaid that that was the best way out of it, and Mr. Fowler 
advised us to do it. We hesitated, and finally, at the solicitation of 
Mr. Anderson Fowler, we made the assignment to George Harding. 
We did make an agreement with him ? 

Q. Well, what did you do with Anderson Fowler? 

A. After we had finished with Mr. Harding, Mr. Harding went 
out into the hallway to smoke, and then Mr. Anderson Fowler began 
talking about our own affairs—about the money we owed him in St. 
Louis and Chicago, and stated that he had some notes against James 

Wilson, and that he was going to commence suit anyway and 
919 bring him to terms. 
Q. I wish you would state, as near as you remember, what 
Anderson Fowler said. 

A. Iam stating. That he should commence suit against Wilson 
anyway to try to collect his claim; that he could bring him to time 
or terms, and it might be better if had our claim also, and asked us 
to let him have it so that he eduld commence suit, and I told him 
that it was all we had in the world, and that we expected to get the 
money out of them; and he said, | don’t want to make any money 
out of you at all; I don’t want you to think that lam going to make 
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any money out of you; anything that [ get out of others you shall 
have your share of; then he went on to express his friendship and 
sympathy with us, and finally offered to loan us $10,000 to go into 
business with, and we finally made the pa——. 

(2. You mean the papers dated the ISth of January, 1879, which 
have already been introduced in evidence ? 

A. Yes, sir. 

(). What consideration—the papers of that date, the con- 
520 tracts of that date, recite “for value received;” what was the 
consideration that you were to receive for making this assign- 

to Mr. Anderson Fowler ? 

A. The consideration was that he was to pay our share of the 
money that was recovered. 

(). Was he to have any part” 

A. Only such part as we might owe him under old transactions. 

(). Was that the agreement ? | 

A. That was the agreement. 

(). Well, state all that took place there, as far as you ean. 

A. After Mr. Harding had gone Mr. Samuel Schunemann came 
in for perhaps ten or fifteen minutes and spoke to Mr. Lees and my- 
self; staid there a little while and then went out again. 

By Mr. Pace: I object to the statement of witness as to the con- 
tents of agreement; the agreement speaks for itself, and is expressed 
in full. 

Q. You say you made the assignment to Anderson Fowler for 
value received ; what was the language and form of that assign- 
ment? 


FES cient 


Whereupon the further examination of witnesses In this case was 
adjourned to two o’clock p. m. of Monday, Deeember 6th, 1880. 


O2] Monpbay, December Oth, LSSO—2 o'clock }. mm. 
Present: As before; Mr. Booth for Messrs. Hunter & Page. 
Ropnert J. HeENDRICKs, witness. 

Direct examination continued by Mr. Grecory : 

Q. You say you made the assignment to Anderson Fowler of 
your interest In these licenses—the papers for that assignment re- 
cite the consideration for Fowler’s receiving it; did he ever pay you 
any money for that assignment, as such, then or ever? 

A. No, Sir. 

(). Was there any agreement between you and him that he should 
pay you any money for the assignment ” 

A. There was never any agreement that he should pay us any 
money for the assignment. 

(. State as specifically as you can what the real consideration and 
undertaking on his part was for that assignment. 

A. The assignment was made for his convenience in order, as he 
said, that he might bring James Wilson better to terms or to better 
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terms. The consideration was that we were not to lose our owner- 
ship, but our rights were to be preserved the same as though 

522. an assignment had not been made; we were not to lose any- 
thing pecuniarily by the matter. 

By Mr. Boorm: Objected to as not responsive to the question and 
as incompetent. 

Q. State what he was to do, if anything, in consideration of that 
assignment. 

A. He was to bring a suit in our name against Mr. James Wilson. 

Q. On what paper ? 

A. On the notes that we held of James Wilson, which was part of 
what we assigned. 

Q. Were those notes of acceptance ? 

A. Acceptances; but he said that he did not want Mr. Wilson to 
know that he held the assignment for some reason of his own. 

Q. Did your ever afterwards tell Wilson before the safe in No- 
vember, 187%), that you had placed your interest with Anderson 
Fowler ? 

>y Mr. Boorn: Objected to as leading and incompetent. 

A. No, sir. 

QQ. Did you inform him in any way ? 

Same objection. 

A No, sir. 

(). You.have efsewhere stated that he asked you to make an as- 

signment of your interest in those licenses as security for the 
525 moneys that Lees & Hendricks owed. What, if anything, 

was said on that subject, 7f anything? State whether the 
matter was talked over, and what was said. 

A. The matter of our indebtedness was spoken of on that occa- 
sion, and in the afternoon of that day an agreement was drawn up 
in relation to it. 

(). Was this agreement put in evidence in this case? 

A. One of these agreements put in evidence in this case; it re- 
fers — one of the shorter agreements in the case. 

Q. Had this assignment which you made to him anything to do 
with that indebtedness which Lees & Hendricks owed him ? 

A. Certainly; it was all one and the same. 

Q. Well, what had it to do with it? What was the assignment 
made for? 

By Mr. Booru: Objected to; that assignment shows for itself. 


Q. You can state the purpose and object for which that assign- 
ment was made? 

By Mr. Boorn: Objected to as incompetent. 

A. Mr. Fowler’s convenience in prosecuting Mr. Wilson, and se- 
curity to him. 

(). Security for what ? 

A. For money that we owed him. 
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Q. On account of what? 

A. Well, losses in Missouri and Illinois in the manufacture of 
oleomargarine. 

524 Q. What, if anything, did he say about disposing of this 

interest of yours? 

By Mr. Boorn: Objected to as incompetent. 

Q. Did he say he would make an effort to dispose of it? 

Objected to as leading. 


A. I don’t recollect that he did on this oceasion ; he did formerly 
make overtures to us. 

(). In the morning: of this day ? 

A. He did in general terms. 

(). Well, state what they were. 

A. I have already stated that any money that came out of it 
should be ours; of course, after paying him what was due him. 

(). What was done afterwards, if anything, toward suing Mr. 
Wilson on these acceptances ? 

A. Some little time after the date of these agreements—my recol- 
lection is that — a couple of months after—we received a document 
from New York, which we were to fill up and return, purporting 
to be an account against Mr. James Wilson on these acceptances— 
to come from Mr. Anderson Fowler’s attorney in New York. 

(). Was a suit or suits brought against James Wilson on those 
acceptances, so far as you know for a fact? 

A. No, sir: nothing further than I have stated. 
O25 (). Was any reason given for not bringing the suits? 
A. I have no personal knowledge of any. 

(). Did you ever have any knowledge that Anderson Fowler was 
to be interested with James Wilson in any sale that you should 
make of your interest to James Wilson ? 

A. No, sir; all the time of that negotiation we had reason to be- 
lieve that Mr. Anderson Fowler was acting in our interest, as our 
friend. 

(). What reason had you to believe such to be the case? 

By Mr. Boorn: Objected to as incompetent. 


A. He always professed friendship for us, and whenever the matter 
came up always seemed to be on our side. 

(). Did he or not offer to act in your behalf in making that sale 
or negotiation of that sale to James Wilson; did he ever make any 
offer to do it? 

Objected to. 

A. Yes, sir. 

(). State whether you ever had any advice or assistance of any 
counsel or attorney in these. negotiations that were made as of the 
1Sth of January, 1879. 


By Mr. Boornr: Objected to. 


A. Never had any counsel. 
30—174 
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(). Did you or Lees & Hendricks have any advice or assist- 


). 
526 ance of counsel in the matters of the contract of December 
between Anderson Fowler and Wilson ? 


Objected to. 


A. No, sir; we relied wholly on Mr. Fowler in that matter. 

(). Was the contract.of December 29th, 1876, already prepared 
and in writing of that date when you were requested to sign it? 

A. No,sir; it was drawn up in Judge Fullerton’s office while | 
was in New York, I think it was; my impression is that a portion 
of it was drawn Uy?) before | went into the office, and then some addi- 
tions were made, but the contract was not complete. 

(). What exhibits were aflixed to that contract, or part of them, 
ven to you at a later period ? 

A. The Turner contract and notes, you mean? 

(). The Turner contract and some exhibits, recitals in the patent, 
Wwe. 7 

A. I think the whole of them were read in my hearing; we did 
not get the contract or notes of any of it until some time afterwards. 

(). They were sent to you afterwards ? 

A. Yes, sir. 

(). How soon? 

A. They were left with Mr. Fowler; Mr. Fowler was take our note 

and pay Mr. James Wilson or the dairy company. 

O27 Q. The whole matter was left with Mr. Fowler to fix up? 
A. Yes, sir; he sent the agreement. 

d. Did he afterwards send you the papers ? 

A. Yes, sir. 

). How? 

A. Through Mr. Clifton. 

(). Sent to you by mail to Chicago? 

¥ Yes, sr. 

Q. And brought to you by Mr. Clifton ? 

A. Yes, sir; we received them from Mr. Clifton’s possession—Mr. 
James Turner’s notes. 

(). You have said something with reference to the agreement with 
Mr. Fowler of January 18th, 1879, to furnish you $10,000 to go into 
business with; was that to be a loan which you were to repay, or 
not? 

A. Yes, sir; a loan; he was to loan us $10,000. 

(). Did he ever make that loan ? 

A. He never did. 

Q). Out of what shape did that result? 

A. There was nothing done about it for a month, or perhaps two, 
after the agreement was signed; we talked with Mr. Fowler once or 
twice about it, and came to the conclusion that it was not wise to en- 
gage in business just then, and finally Mr. Fowler proposed that a 
stock company be formed bearing the name of “The Lees & Hen- 
dricks Packing and Provision Company,” in which himself and his 

brother Robert, Frank Clifton, and Mr. Lees and myself 
528 were to be stockholders; Mr. Lees was to have $2,500 of the 
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stock, I was to have $2,000, he and his brother were to have 
$4,500, and Frank Clifton $1,000, making a total of $10,000 of capital ; 
the stock was to be presented to us in lien of the loan. 

Q. When you say gave to you, do you mean that it was a gratu- 
ity to be given to you; were you to pay them afterwards ? 

A. It was to be given to us. 

Q. Gratuitously do you mean? [In pencil:] (Was it not to pay 
for assignment ”) 

A. Yes, sir; this was several month after. 

(). Were those papers which were placed in the hands of B. P. 
Hutchinson in escro- ever delivered up by Mr. Hutehinson ? 

A. They were not. 

(). Has that matter ever been consum-ated ? 

A. It has not. 

(). The matter of that agreement for sale to James Wilson for 
$10,000; has that ever been carried out by James Wilson ? 

A. It has not. 

(Q). How have the parties viewed that since the spring of 1S70—as 
a subsusting agreement or as one which was terminated by default ; 
what was the fact about that? 

A. [don’t exactly understand you, Mr. Gregory; it was terminated 

by default as I understood it. 
O29) Q. Then, in order that you may understand what I mean, 

I will read a line or two from Anderson lowler’s answer. He 
says: “ We believe the complainants long since became satisfied that 
the said Wilson had surrendered all said claims to said property by 
conveyances to him.” Now is that a fact, that the parties have re- 
garded that agreement as terminated by default, and his rights ter- 
minated by default ? 

A. I so understood it. 

(). And so treated by the parties before the commencement of this 
suit ? 

A. Yes, sir. 

(). Now, state whether it is a fact that this contract of December 
29th, 1876, was made in consequence of your repeated solieitations 
or request to Anderson Fowler to permit you to purchase of him, or 
whether, in point of fact, it erew out of the persuasion and solici- 
tation by Anderson Fowler to induce Lees and Hendricks to invest 
in that patent. 

By Mr. Boorn : Objected to. 


A. We never importuned Mr. Fowler to engage in business with 
him. <All solicitations from beginning to end came from Mr. An- 
derson Fowler. He sought us out in the first place, and has sought 

us out on every occasion since. 
O00 (). He personally, and whouw else did he use? 
A. Ifis confidential clerk, Frank Clifton, first brought it to 
vur notice, and was the go-between. 

(). Now, state whether the purchase by fowler Brothers into this 
license Was or was not made after he opened negotiations with you 
inviting you to become interested in the same” 
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A. After, according to the best of my knowledge and belief; I never 
heard anything of it at all until after. 

Q. Did he or did he not profess to have an interest in the matter 
at the time fof] the negotiations with you prior to the 20th of Decem- 
ber, 1876? 

A. He claimed that he had not interest, but was desirous of hav- 
ing one. 

(). It is stated in the answer of Anderson Fowler that the manu- 
facturing business we have alluded to in St. Louis was under the per- 
sonal supervision and control of one of the complainants (meaning 
you). Now, is it a fact that it was under your supervision and con- 
trol, or is it a fact that you were acting under the control and direc- 
tion of Anderson Fowler? 

By Mr. Boori: Objected to as leading. 


A. I was there acting under the direction of Anderson Fow- 
531 ler. He wrote me and telegraphed me several times to take 
full control and send his man Wells home. 


By Mr. Boorn: I object to the answer—the letter would be proper 
evidence. 


Q. State whether or not you were neglectfuld and inefficient in 
your manner of conducting that business, or whether you conducted 
it to the best of your ability. 

A. I did all I could to make it a success. 

Q. What was the fact with reference to your efforts and those of 
Mr. Lees in the manufacturing experiment in Chicago ? 

A. We both labored for the interest of the concern, and did all in 
our power to make it a success. 

Q. What was the immediate occasion of the want of success in the 
Chicago experiment; what was the condition of the market? 

A. The market for oleomargarine fell off by the time we got our 
factory in running order, and Mr. Fowler and Mr. Wilson in New 
York refused one contract in which there was money; the contract 
held by James Turner, which we was ready to and he almost in- 

sisted on our accepting, was not accepted. Mr. Lees and I had 
532 nothing whatever to do with placing the goods upon the 

market, excepting as directed by the gentlemen from New 
York. 

Q. What gentlemen? Give their names. 

A. Mr. James Wilson and Mr. Anderson Fowler; all of our in- 
struction- came from Mr. Anderson Fowler. 

Q. State whether or not if you heard anything that Anderson 
Fowler was desiring to be interested in the purchase of James Wilson 
from you you would have permitted Anderson Fowler to make the 
negotiations for you to sell the same to James Wilson. 

By Mr. Boor: Objected to as incompetent and improper. 

A. We certainly should not. 

Q. How many times did you see Anderson Fowler at that period 
when he was here in January, 1879? 
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A. My recollection is that I saw him twice. 

(). Both on the same day, January Lsth, 1879? 

A. Yes, sir. 

Q. Now, was the contract—any contract that you signed that day 
and set out in the answer—drawn up by you or Anderson Fowler 
or by his procurement? 

By Mr. Boorm : Objected to. 

533 A. All of the agreements were drawn up by Anderson 
Fowler or his solicitor; none of them by ourselves. 

(). Did, in point of faet—did you see them drawn up? Were you 
present when they were drawn up? 

A. My recolleetion is that Mr. George Harding drew up one of 
the contracts while we were there; the other was ready Lo sign. 

Q. When you were requested to sign it it was already prepared ? 

A. Yes. 

Q. Was that in the forenoon or afternoon of that day? 

A. In the forenoon. 

(Q). State whether, when you signed those short agreements of that 
day—who drew them up—that is, were they drawn up by you or 
under your direction ? 

By Mr. Boorm: Objected to. 


A. No, sir. 

O. By whom were they put in writing ? 

A. My impression is that Frank Clifton wrote one. It was in his 
handwriting. 

(). Was he present when you were presented with them ? 

A. Yes, sir. 

(). Who directed him to write it? 

A. Mr. Fowler. 

Q. Did he dictate it to him ? 

A. I think they were all drawn up, those latter agreements, 
D8 before we came to the office. I think they were drawn up in 
the afternoon when we came down town. 

(). Were they signed when you were at the office? 

A. The one which was written by George Harding. 

(). Were the others ? 

A. No, sir; they were prepared afterwards in Mr. Fowler’s down- 
town office. 

Q. But you wish to be understood that they were prepared and 
ready for you? 

A. Yes; that is my possition. 

(Q. Were you present at any time in the fall of 1876 when you 
gave your instructions that you did give to Anderson Fowler to pro- 
cure for you an interest In those patents? Were you present or was 
it done by Lees or by you both together ? 

A. It was done by Lees in the fall. I was not present. 

(Q. Were you present at any time when Lees was with Fowler and 
such instructions were given ? 
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A. No, sir. Mr. Fowler telegraphed for Mr. Lees to come on to 
New York. 
Q. Was that prior to your going there? Was that a separate 
time? 
A. Yes, sir. 
Q. Were any representations made to you by Anderson Fow- 
530 ler as to your making a considerable profit on account of your 
holding two interest notes of Turner, guaranteed by Charles 
Weston? If so, state what representations were made on that be- 
half. 
By Mr. Boorn: Objected to as leading. 


A. I remember its being spoken of as a good thing, reducing the 
cost of the license to just that amount of money. 

Q. How was Charles Weston represented as to solvency—I mean 
to say how was he reported by Mr. Fowler? 

A. As being a wealthy man; I cannot swear that Mr. Fowler ever 
said anything to me on the subject. 

(). State whether or not you had any trouble or embarrassment, 
loss of time, distress of mind growing out of the complication with 
James Turner in relation to his rights in the matter; state about 
them all. 

By Mr. Booru: Objected to as incompetent and immaterial. 


A. There was negotiations between us and James Turner when I 
was in New York at one time. 

(). How did you happen to go to New York at that time; did 
anybody invite you to come to New York—ask you to come there? 

A. My memory does not serve me. I was in New York and 
536 Mr. Turner was there, and an agreement was made—a verbal 
agreement was made—that Mr. Anderson Fowler and James 
Wilson, Mr. Lees, and myself were parties, and Mr. Anderson Fow- 
ler told me that it was unnecessary for me to wait to sign that agree- 
ment, and that if I would leave a power of attorney he would see 
that the agreement was carried out, and at his solicitation I gave a 
power of attorney to his confidential clerk, Robert Stobo—a power 
of attorney to carry out that agreement. 

Q. Did you give that power of attorney to Robert Stobo at the re- 
quest of Anderson Fowler? 

A. Yes, sir. 

Q. Does he occupy an office with Anderson Fowler? 

A. He occupies his office; he was his confidential clerk. I came 
back here and in a short time Mr. James Turner presented a bill to 
us for a large amount of money which he claimed was due him un- 
der a contract made by James Wilson, Anderson Fowler, and our- 
selves. 
sy yoursel ves—how? 

»y Robert Stobo under that power of attorney; we found that 

he had made a contract such as we had never dreamed of— 

537 nothing like the agreement which we had made with these 
gentlemen. 
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Q. Was it such an agreement as was contemplated by the power 
of attorney ? 

dV Mr. Boorn: Objected to; the power of at torney will show for 
itself. 

A. No, sir. 

(). Well, what did you do? 

A. We refused to carry out the agreement, and Mr. Fowler and 
James Wilson were very much obliged to us for refusing, because it 
got them out of a bad scrape, and Jame Turner commenced a suit; 
we had a suit against him twice and a great annoyance and bother. 

(). What was the upshot of it? 

A. The result of it was that we made another agreement. 

(). That was set aside and another agreement was made? 

A. That was set aside and we made another agreement with 
James Turner by which we became possessed of the factory on 
Archer avenue, and agreed to give him 20 per cent. 

By Mr. Booru : Objected to—the entire answer—as immaterial and 
irrelevant. 

(). These complications and negotiations lasted during how many 
months between you and James Turner and these other parties ? 

A. Nearly a year, I should say. 
538 (). How did it affect your business, spirits, &e.? 

Objected to. 

A. It cost us the neglect of our business and we were in a state of 
constant state of anxiety over the matter. 

(). This werry and anxiety—was it well known to Anderson 
Fowler? 

same objection. 

A. We wrote him in a very confidential way and talked with 
him in the same way; he knew our position. 

(). I now call your attention to matters that transpired in No- 
vember, 1879, relating to the negotiations just preceeding the sale 
of the interest in Missouri, and I will ask your attention first to the 
proposed sale by him. 

A. James Wilson telegraphed from St. Louis. 

(). ‘To whom ? 

A. To me or telegraphed to James Turner to telegraph to me, 
or to let me know that he had some very important business in St. 
Louis and asking me to come on. 

(). Well, did you go? 

A. I told Mr. Turner that I had not time; could not leave my 
business; he wanted me to see Mr. James Wilson. 

(). Were you actively engaged in business at that time ? 

A. I was secretary and treasurer of the Lees & Hendricks Packing 

Company, and we were very busy. 
539 (). It was carrying on a large amount of business ? 
A. Yes, sir. 
(). Requiring all your time and attention ? 
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A. Yes, sir. 

Q. Did you go to St. Louis? 

A. I did not. 

Q. What then? 

A. The next day—I think, the next day—another telegram came 
to Mr. Lees requesting him to go to St. Louis from Mr. James Wil- 
son in the same way, and Mr. Lees returned the same answer; Mr. 
Lees was buying cattle and on ’change, while I was attending to the 
packing-house, and neither of us could leave very weil. 

(). What else came to you—anything else—about it? 

A. The next I knew about it Mr. Lees came up and told me he 
had just had a meeting with Mr. James Wilson and Anderson 
Fowler. 

Statements in reference to the meeting objected to. 


Q. Where? 

A. At Mr. Fowler’s oflice, and that Mr. Fowler wanted him to go 
on to St. Louis with Mr. James Wilson and sign some papers and 
finish up the negotiations for the sale of the State of Missouri. 

Q. Well, were you asked to give your consent to the sale of 
540 ‘this interest in the State of Missouri? 
A. Yes, sir. 

Q. By whom? 

A. By Anderson Fowler. 

(Q). Did you give your consent ? 

A. We did; Mr. Lees went on to St. Louis. 

Q. And Mr. Lees returned with money ? 

A. He returned with $40,000. | 

Q. What was the next thing you knew about this or participated 
in? 

A. The next thing that occurred Mr. Anderson Fowler and Mr. 
Frank Clifton came to the office of Lees & Hendricks Packing and 
Provision Company early one morning; I was in the back room— 
the back part of the packing-house—and Mr. Lees sent out for me 
to come into the office. When I came into the office I found Mr. 
Lees was in a violent state of excitement with Mr. Anderson Fowler. 
When I came in Mr. Anderson Fowler said to me, I want to talk 
with a sensible man; he says, Mr. Lees is crazy; he says, I cannot 
tell what he wants. I says, All that Mr. Lees wants—all that I want— 
is for you to do what is rightand carry out the agreement; that he 
knew that we were to have our rights unimpaired in any settlement 

that we made, and that all we wanted was to have that agree- 
541 | ment carried out. Then he says, I don’t understand what 

you want, and I step-ed to the desk and figured out that 
there was $15,140, besides the loss of $8,000 that he claimed we 
owed him, and that he offered to put in $4,500 of stock in the Lees 
& Hendricks Packing & Provision Company, which would leave us 
$8,000 for our share of the estate, and Mr. Fowler said that he could 
not do that, and he took the pencil and figured out this way: he put 
in the money which he claimed Mr. James Wilson owed him 

Q. On what account ? 


es 


\ nd 
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A. On account of the losses in the manufacture of oleomargarine 
in St. Louis. 

Q. Did he put in the Chicago account too ? 

A. Nothing was said about the Chicago matter in this conversa- 
tion; at any rate he figured out $4,000 more than I did. 

(). You made this offer to throw in the amount to pay for your 
stock in the Lees & Hendricks Packing & Provision Company for 
the purpose of making everything satisfactory ? 

A. ‘To make satisfactory settlement without any trouble. 

Q. Mr. Lees has not yet turned over the $40,000 ? 


Q. What did Mr. Fowler claim that you owed him in 
o42 making the figures—the claims of what you owed him from 
the St. Louis experiment? 

A. Yes; he claimed one-half of what James Wilson owed him. 
[ know the way he figured it; there was about 45 or 48 hundred 
dollars, instead of 8 or 9 thousand dollars, and Mr. Fowler then said 
that he was willing to leave it out, to arbitrate the matter; that we 
could continue in business together and have a peaceable settlement, 
and that three disinterested parties could decide better-than going 
Into courts. 

Q. You say that Mr. Lees then and there seemed under great ex- 
citement ; what did you learn was the occasion of that excitement; is 
he a drinking man? 

A. No, sir. 

(). Had he been drinking ? 

A. No, sir. 

(). What was the oceasion of his excitement ? 

A. Oceasioned by Mr. Anderson Fowler demanding that the 
whole of the money should be turned over to him—the whole of 
the $40,000. . 

(Q). And Mr. Lees was unwilling to give it up? 

A. Naturally. 

(). As a matter of fact he was ? 

A. Yes, sir. 

Q. Well, what next; where did you go from that place ? 

A. Mr. Anderson Fowler asked me to submit the whole 

043 case to arbitration and to use my influence with Mr. Lees to 
have it done in that way, so that we could go on with our 
packing business, and I did use my influence with Mr. Lees and 
finally secured his consent to submit the whole matter to arbitration. 

(). Where did you go then ? 

A. We then came down town, and after a little went to the office 
of Messrs. Offield & Towle. 

(). Who were they ? 

A. Attorneys. 

(). Whose attorneys were they ? 

A. I think Mr. James Wilson was the first who mentioned the 
gentlemen to us. 

Q. Were they your attorneys—what had you to do with them in 
any way, anything? 

vl—174 
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A. No, sir. 

@. At whose instance did you go there ? 

\. Mr. Fowler’s. 

). Anderson Fowler’s ? 

A. Yes, sir. 

d. Was James Wilson here then ? 

A, No, SIP. 

). Who did you see there—what did you do there ? 

A. The paper was drawn—— 

). Who was there ? 

A. Mr. Lees, Mr. James Wilson, and Mr. Anderson Fowler. 
Q. Was Mr. Towle there? 
YX 


No, sir. 
(). Was Mr. Whipple there ? 
544 A. Mr. Whipple was there. 


(). Whois Mr. Whipple? 
A. He is an attorney in their office. 
(Q). What transpired there ? 
A. A paper was drawn up by which we proposed to submit. the 
cause to arbitration. 
Q. Who drew that up? 
> 


By Mr. Bootn: Objected to. 

A. Mr. Whipple. 

( Is it the paper or a copy of which is set out in the original 
bill? 

A. Yes, sir. 

(), State what conversation occurred—anything that you may re- 
member. 

A. I don’t remember any special conversation—there was some 
conversation. 

(). State what James Wilson said and how he acted there in refer- 
ence to this matter—what did he want you to do? 

A. James Wilson was very anxious to have everything settled and 
he had negotiations pending for the sale of Illinois, and if we held 
out we should jeopardize the property. 

(). State how persistent he was on that subject. 

A. Very persistent indeed, and used all the influence he had with 
Mr. Lees, seemed yery anxious, and Mr. Lees broke down completely. 
(). What do you mean by breaking down. Explain what you 

mean by that. 
DAS A. He burst into tears and I had to take him aside. 
(). What was the reason of that? 

A. It was on account of the detaands of Mr. Anderson Fowler. 

by Mr. Boorn: Objected to. 

A. He seemed to feel that Mr. Anderson Fowler would still get 
the better of us,as he had and had tried to do before in every propo- 
sition we had had; said he had done wrong in signing the papers 
and lost all confidence in Mr. Anderson Fowler and everybody else. 


Objected to. 


— 
4-- P 


» 
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Q. Did you or Mr. Lees thereupon pay over to Mr. Anderson 
lowler the $40,000? 


( bjected to. 


A. Yes, sir: took it over to the Corn Exchange Bank and author- 
ized the cashier to pay over the $40,000. 
Q. What reason did Mr. Lees give for paying over the $40,000? 


by Mr. Ly MOTIT: Objected to. 


A. The only reason that he had was the same reason that in- 
fluenced me, to save litigation and to try to have our interest, the 
packing company, go on. 

(). Ilas Anderson Fowler ever paid you any part of that 840,000 ? 

A. No, sir. 

(). Or Mr. Lees? 
AG A. He has not to my knowledge. 

(). What afterwards was the result with reference to the 
interest in the State of Ilhnois? 

A. The interest in Illinois was sold by James Wilson. 

(). For how much ? 

A. $75,000. 

(). In money ? 

A. In money. 

(). Were you requested or not to give your consent—your permis- 
sion—for the sale of [lhnois”? 

A, We were, 

(). By whom? 

A. by James Wilson and Mr. Fowler. 

(). And you pave permission under certain circumstances ? 

A. Yes, sir. 

(). Are you acquainted with the handwriting of Robert Strobo, 
Anderson Fowler’s clerk. 

A. Yes, sir. 

(). State whether the paper how shown to you Is in his hand- 
writing, whether you ever received the same and from whot. 

A. 1. I have received letters from him; have seen him write in 
New York; know his handwriting. 

(). Is this his handwriting ? 

A. Yes, sir. 

Q. Who did you receive that from, and when? 
O47 A. it is dated November 13, LS76, from Fowler Brothers in 
the handwriting of Mr. Stobo. 

(). Look at the paper now shown you and state in whose hand- 
writing, and whether you ever received the same or not. 2. 

A. That is in the handwriting of Mr. Stobo; received in due 
course of mail about the time it bears date. 

(). Look at the pauper how shown you and state whether you ever 
received the same and when. 

A. 3. It appears to be a telegram from Frank Clifton, who is 
lowler’s confidential clerk. 

Q. Did you ever receive it and when ? 
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A. I received it about December 4th, 1576. 

Q. State in whose handwriting that is, and whether you ever re- 
ceived the same and when. 

A. 4. It is in the handwriting of Anderson Fowler, and was 
ceived about January 15th, 1877. 

Q. You know his handwriting well, do you not? 


‘c- 


Dy Mr. Boorn: It is understood that all objections Thay be made 
to these, the same as if made separately. 


[A.] 5. This is a telegram we received from Fowler Brothers at 
the time it bears date. 

(). Note that is 1877, but no month ; can vou not tell from 
O48 the contents what month that was? 
A. No. 

(). State what that is. 

A. 6. It is a telegram received January 22nd, 1877; it bears 
— January, 1876, but must'be January, 1877,as [ had no communica- 
tion with him in January, 1876. 

(. State what that next is. 

A. (& 7.) This is a telegram written by myself January 26th, 
1877, sent to Edward Lees from New York. 

(Q). To Edward Lees at Chicago ? 

A. Yes. 

(). In one part of it, it ‘says: “ William Ready for beef ;” what 
does the word Wiil mean ? 

A. Anderson Fowler. 

(). Explain what that means. 

A. It isa cipher; we agreed that Will should stand for Ander- 
son Fowler. 


Objected to. 


Q. Any other ciphers in that ? 

A. No, sir. 

Q). Sti ite whether you ever received the next paper shown you. 

A. 8. The next isa te ‘legram from Anderson Fowler; no month 
in this; 27 of —, 1877. 

Q). Don’t you know about the time it was by reference to the con- 
text? 

“4 Those Turner notes that were sent on from New York. 

About what month ? 
x I should say March or April, 1877. 
Q. The next paper; what is that paper ? 
549 A. 9. A letter dated January 50,1877, written by Anderson 
l‘owler to myself while I was in St. Louis and received by me 
in St. Louis. 
-(. State what that is. 

A. 10. Thatisa telegram from Anderson Fowler, which I received 
while I was in St. Louis, dated February 2nd, and the date on this 
has no month. 

(Q. When did you receive it? 

A. Must have received it in February. 
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Q. What is this? 

A. 11. This is a letter dated Febru: ary 27th, 1877, received by me 
while at St. Louis, from Fowler Brothers, in the handwriting of 
Robert Stobo. 

Q. The next? 

A. 12. This is a letter received on or about February third, 1877, 
by me in St. Louis, and is in the handwriting of Anderson Fowler. 
13. Here is another letter, dated lhebruary Sth, 1S77. in the hand- 
writing of Mr. Anderson Fowler and addressed to Mr. Lees; I pre- 
sume received by him. 15. The next is a telegram, ad lressed to 
I. Lees, dated Chicago, Feb. -rd, 1S77, signed Anderson Fowler. 
16. Here is a letter, dated the 26th of February, 1877, from Goudy, 
Chandler & Shinner to Lees, Hendricks & Co., of this city, received 

by us. 17. A letter in the handwriting of Anderson Fowler, 
550 ~=with an addition to it in another handwriting on it when I 

received it; received by Lees & Hendricks, at Chicago. 18. 
Hlere is another, dated February 28th, 1877, received by us—the 
body of the letter in the handwriting of Anderson Fowler, an addi- 
tion—copy of a telegram, with an addition—in the handwriting of 
Anderson Fowler, and the other in that of somebody else. We re- 
ceived that in Chicago about the time it bears date. 20. The next, 
a telegram received by Lees & Hendricks, dated — 28, 1877, must 
have been February 28, 1877; signed by Anderson Fowler. 21. 
This is a telegram received by us February 25th, 1877, from Ander- 
son Fowler. 22. Letter, dated December 14th, 1877, in the hand- 
writing of Anderson Fowler and received by Lees and Hendricks. 

(). I read from it these words: “I have no faith in what Wilson 
says; am afraid there is to- much faith in your remarks.” Was 
reference there m;: ade to your ren arks ? 

A. My recollection is that I was annoyed beeause Wilson did not 
come out and organize the stock company, and — made some re- 
marks. 

Q. The remarks, whatever they were, were addressed to Anderson 


’ 
>” 


Fowler, compl uning of Wilson ‘ 


A. Yes, sir. 
By Mr. Boorn: I object to testimony as to what remarks 
59] were in the letter. The letter is the best evidence. 


> — | 

A.| 23. Telegram, received by us, signed Anderson Fowler, dated 
— 14,1877. I think it was February. 

(. In that telegram are the words, “What date does the contract ex- 
pire?” What contract does it refer to? 

A. Theeontract with James Turner, I think ; | could not state posi- 
tively; 1 think I can refresh my memory upon thatsubject. 24. This 
is a telegram received by us signed Anderson Fowler, December 19th, 
1877. 25 _ This isa letter in the handwriting of Anderson Fowler, re- 
ceived by me about March 2oth, 1878. 

(). Whatis that? 

A. 26. This is my answer to Mr. Fowler’s letter dated—a copy of 
my answer dated March 28th, 1878. . 
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Q. Did you send the original of which this isa copy to Mr. Ander- 
son Fowler? 

A. I did. 

(). Did you mail it to him and prepay it? 

A. Yes, sir. 

(. You allude here in one sentence—“I had no interest with Mr. 
Lees in pork-packing.” What does that refer to? 

A. Mr. Lees had an individual interest in a pork-packing business 
at the stock-yards, and I had no interest with him. 

Q. Does, then, that allude to some personal deal or invest- 
552 mentof Mr. Lees in which you had no interest? 
A. It does; it alludes to a personal investment. 

(). At the time you wrote this letter how were you occupied in busi- 
ness ? 

A. Iwas with C. H. Mulligan in Chicago. 

Q). Receiving pay from him? 

A. Yes, sir. 

Q. How much pay? 

~ [ think he paid me $100 a month. 

That was the business you were then engaged in? 

4 Yes, sir. 

(). St ite what that is. 

A. 27. It—atelegram received by us September 18th, 1877, signed 
aude l’owler. 

Q. Here is another letter, together with its envelope, which has 
been identified as an exhibit heretofore, marked “exhibit R. W. B., 
Master,” &e. I would simply ask you to look at itand say what it is 
if you ever received it. 

A. Yes, we received it. It isa letter in the handwriting of Ander- 
son Fowler, dated May 16th, 1879. 

(). Received by you? 

A. Received by us about the time it bears date. 

(). Is that the envelope attached to it in which it came? 

[A.] 28. Yes, sir. 


By Mr. Gregory: I now put the above papers identified 
553. by the witness, numbered from [1] to 28 inclusive, in evidence. 

Papers hereto attached and marked Exhibits No-. 1 to 28, re- 
spectively. 


By Mr. Boorn: Exception is taken to the competancy, relevancy, 
and the sufficiency of proof of these papers. 


(Q. Mr. Hendricks, what are these five papers marked 20? 

A. 29. The first is a 90-day note, bearing date January first, 
1879, made to the order of Fowler Brothers, the original signed 
signed by Lees & Hendricks. 

Q). They were all given in payment of that contract of December 
29th, 1S76? 

A They were all given in payment of the purchase price of the 
license due on the Illinois contract of December 29th, 1876; these 
notes are renewals. 
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(). But were paid in due course? 
A. Yes, sir. 


The five notes are together marked Exhibit 29. 


(). State what that is. 

A. 30. That is a copy of a telegram from Anderson Fowler to 
us, dated—my recollection is that it was received in December, 
1876. 

(Q. Whose handwriting is that? 

A. 31. I think it is Frank Clifton’s; I could not swear positively, 
however. 

(Q.] What is that? 
5A A. 52. A telegram to Lees and Uendricks, signed James 
Wilson, dated December 20th, 1877, received by us. 

(). What is that? 

A. 33. That is a telegram received by us December, 1877, signed 
James Wilson. 

(). What is that? 

A. 34. This is a telegram dated October 5th, 1S78, received by 
us, signed James Wilson. 

(). What is this? 

: A. 35. This is a telegram received by us December 26th, 15 
signed James Wilson. 

(). What is that? 

A. 36. This is a telegram received by us November 15th, 1879, 
signed James Wilson. 


he 


"5 


‘ 


The above papers, numbered from 29 to 56, inelusive, were here 
offered in evidence, and are hereto attached, marked respectively 
exhibits No-. 29 to 56, respectively. 


By Mr. Boorn: The same objection is made to these papers as to 
those just previously offered in evicence. 


Whereupon the further examination of the witnesses in this ease 
was adjourned to 2 o'clock p. m., December Sth, 1SS0. 


55D Tuurspay, December 9th, 1881. 

Parties met pursuant to adjournment, and, on account of 
the engagement of Mr. Gregory in court, the further examination of 
the witnesses was adjourned, by consent, to 2 o'clock p.m., December 
Oth, 1SS0. 


Iripay, December 10th, 1880. 


Parties met pursuant to adjournment, and, on account of the con- 
tinued engagement of Mr. Gregory in court, a further adjournment 
of the case was made, by consent, to 2 o'clock p. m., December 11th, 
ISSO. 


SATURDAY, December 11th, LSS0. 


Examination continued pursuant to adjournment. 
Present: As on first day, except Mr. Otfield, not present. 


PAS EDWARD LEES ET AL. VS. ANDERSON FOWLER. 
Rozpert J. Henpricks, witness. 


Direct examination by Mr. GrrGory : 


Q. I notice on page 2 of your testimony herein that you say In 
answer to a question of mine, “It was in the office of Mr. Turner’s 
attorney, on Monroe street,” &c. Have you any correction to make 
to thatanswer? = If so, make it. 

A. I wish to correct it by saying that it was the office of an attorney 

on Monroe street where we were taken by Mr. Anderson 
556 Fowler to meet Mr. James Turner. 

Q. On page 3 of the printed copy, in one of your answers, 
you use the words “At a meeting at Mr. Turner's attorney’s office” 
you first saw the license. 

A. I mean that that should read at an attorney’s office—Pratt & 
MeCoy’s office. 

Q. Now, Mr. Hendricks, how many times did you ever see James 
Wilson between December, 1876, and November, 1879, if at all; 
what is the fact about that ? : 

A. The only time I saw him was when I was in New York nego- 
tiating that contract of sale in December, 1877. 

Q. Did you see him more in all that interval than that once? 

A. I have no recollection of having seen him at any other time 
I did not see him. 

Q. Did you have any knowledge of Mr. Lees having seen Mr. 
Wilson during all the interval between December, 1876, and No- 
vember, 1879? If so, state what you know about it. 

A. Mr. Lees went to New York twice in that interval and saw Mr. 
Wilson; the last time wasin the fall of 1878S. 

(). When was tie first time ? 

A. In the summer of 1877. 

Q. Did he, to your knowledge, see him anywhere at any times other 
than those ? 

A. Not to my knowledge. 

Q. State through whom was all the business done that you 
557 did with Mr. Wilson, whatever it was, during that interval. 

A. With Mr. Anderson Fowler. We always went directly 
to him, Mr. Anderson Fowler’s oflice, before we made any moves, to 
get his advice and counsel. 

(). State who the persons were who owned the stock in the Lees 
& Hendricks Packing and Provision Company at and before the 
time of the filing of your supplemental bill herein, and state the 

respective amounts of stock they then held. 


By Mr. Pace: Objected to as incompetent and irrelevant. 


A. The original stockholders were Anderson Fowler, 20 shares ; 
Robert D. Fowler, 25 shares; Henry Lees, 25 shares; R. J. Hen- 
dricks, 20 shares; Frank Clifton, 10 shares, making the ‘apital stock 
$10,000. 

Q. After getting the business fairly under way, state whether or 
not, after this suit was brought, you had any difliculties among the 
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owners of the stock of the Lees & Hendricks Packing & Provision 
Company ; if so, state what they were, what was done. 

By Mr. Pace: Objected to as irrelevant, having no pertinency to 
the issue. 

A. After the commencement of this suit we had a great deal of 

trouble with Anderson Fowler. Te first deposed me from the 
598 position in the company of secretary, and then his attorney, 

Mr. Hunter, was electe- as stockholder, and Mr. Lees was de- 
posed from the position as president and I was removed from the 
treasuryship. They took possession of the books. 

(). Who is they? 

A. The Fowlers took possession of the books and of the company. 
We protested, but without avail. 

(). Well, what was done towards getting you out of your place of 
business—that of the Lees & Hendricks Packing and Provision 
Company ? 

By Mr. Pace: Objection mterposed here. 


[A.] We went there the next morning and found the Fowlers were 
in possession—had there own men there. We were turned out and 
a notice—published in the paper that there was a change in the man- 
agement. 

(). State who had theretofore been the working men and had 
carried on the business of that company up to that time? 

By Mr. Pace: Objected to. 

A. Mr. Lees and myself. 

{). Under whose advice and management had you carried it on, 
"under anybody’s? 

A. Mr. Fowler’s, by general advice. 

Q. What, so far as you know, was the occasion or cause of your 
being turned out of the offices and the conduct of the business? 


eee 
— 


By Mr. Pace: Objected to as irrelevant. 


5d59 A. Beeause of our bringing this suit, as stated by Mr. 
Fowler; he intimated before we got along with the suit that 

if we did bring suit it would terminate our business relationship. 

Q. What did Mr. Anderson Fowler do with reference to his posi- 
tion in the company, if anything ? 

A. He resigned his position as director, and Mr. ILunter, of the 
firm of Hunter & Page, was elected in his stead. 

(). Have ‘you ever received any pay or any salary since the time 
you were turned out ? 

Same objection. 

A. I have not. 

(). Have you received any money, any dividends, from your stock 
in this company at any time, or has Mr. Lees ? 


Objected to. 
A. | have not: neither has he. 
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Q. Has any dividends ever been declared ? 

A. Not that J am aware of, 

(). State who kept the books of the corporation up to the time 
you were turned out. 

same objection. 

A. I did; it was under my general supervision; I kept the books. 

Q). State through whom the goods, products of the Lees & Hen- 

dricks Packing and Provision Company, were sold during all 
560 = the time that you were connected with the company. 

Objected Lo. 

A. A very large percentage of them were sold to the firm of Fow- 
ler Brothers, in Kurope—England. 

Q. What have you to say with reference to their charges, com- 
missions, for their services in these matters ? 

By Mr. Pace: Objected to. 

A. They were larger than other concerns were paying; we were 
paying two and a half per cent. more commissions than other con- 
cerns 1n the same line of business paid; bank charges were larger 
than usual. 

(). Were any charges made by them for doing the business which 


you and your partners considered illegal and excessive ? 


Objected to. The conclusions of the witness are incompetent. 


A. We considered these charges which I have spoken of as exces- 
sive and wrong. 

Q). Did you ever at any time complain against them ? 

A. We mentioned the fact to them. 

Q. Why didn’t you prevent it? 

Dy Mr. Page: Objeeted to. 


A. We were powerless; we were in the minority in the direction ; 
were powerless to change them. 

(Q). What do you say as to the credit of the name of Lees & Hen- 

dricks and the goods manufactured by Lees & Hendricks for 

561 along time before and at the time of the formation of this 


company 4 


By Mr. Pace: Objected to as irrelevant and incompetent. 


A. It has always stood very high, both in this country and in 
Europe; everything that bore their name. 

Q. What do you say as to their value and popularity of the goods 
that bore your brand before you went into this corporation ? 


By Mr. Pace: Objected to. 


A. We always consider it worth a great deal of money. 

(). Question read to witness. 

A. The goods were more valuable for bearing our name; we had 
always been very careful to put up good goods that would be satis- 
factory to the trade. 
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(). What do you know about Mr. Fowler, if anything, having given 
a release to James Wilson for claims of Anderson Fowler against 
James Wilson on account of demands had and would have growing 
out of this oleomargarine business under their joint ownership 
therein ? 
By Mr. Pace: Objected to on the ground that the documentspeaks 
for itself. 
A. Mr. Wilson told me that he had done so, and asked us to give 
the same sort ot il release. 
ob2 (). Did Wilson present you with a written COPY of such re- 
lease for you to sign ? 
A. He did. 
(). When was that ? 
A. After the sale of Missouri and Illinois. 
(). After the bringing of this suit ? 
A. Yes, sir; after the bringing of this suit. 
(). After your knowing about this suit, one of the defendants hav- 


ing given the same sort of a release to James Wilson ? 


Objected to. 


A. Mr. Wilson told us that Mr. Hardy had also given such a re- 
lease. 

By Mr. Pace: I object to the statements of Mr. Wilson ; they can- 
not bind Mr. Fowler. 

(Q). What did Wilson say about the form of that release; did he give 
you a copy of it? 

Same objection. 

A. He presented a copy to us to sign. 

(). What did he say; did he say it was a copy, or not. of the one 
that Fowler did sign ? 

A. I cannot say whether he did or not. 

(). Ilave you ever received a dollar of benefit from your stock in 
the Lees & Hendricks Packing & Provision Company ? 

Objeeted to. 

A. Not that I am aware of. 

(). What has been the result to you, pecuniarily, of your conneec- 
tion with the Lees & Hendrick- Packing & Provision Company ? 
O05 Objected to. 

$ 

A. We ldést money by entering into the business. 

(). What has been the salary you have been allowed ? 

Same objection. 

A. I was allowed 365 a month. 

(). Hlow much was Mr. Lees ? 

A. $125. 

(). How did that salary compare with what your services were 
worth as a business man ” 
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A. I always considered it a very meager salary; so did Mr. Fowler. 

Q. Who fixed the salary ? 

A. Mr. Anderson Fowler. 

By Mr. Pace: I object to all testimony pertaining to the man- 
agement or conduct of the business of the Lees & Hendricks Pack- 
ing & Provision Company as having no connection whatever with 
this case. 


Q. Now, you may state why you were willing and you consented 
to go into that business on that salary. 

A. We were anxious to get into business. 

Q. What were you expecting from the stock ? 

A. We were expecting from our connection with Fowler to 

564.  makea great deal of money out of our stock; that the busi- 

ness would pay largely and pay for devoting our time to it; 

the company bore our name and we felt that we were working fon 
oursel ves. 

Q. State whether or not, from your knowledge of the business of 
your packing company, the business has been largely profitable to 
Fowler Brothers. 

A. Yes, sir; it has; at the time we left there the business had 
made for the stockholders three or four thousand dollars. 

Q. State whether or not you have asked to have a division of the 
capital or to have allowed to you any part of the profits on the same 
before the filing of this bill. 

A. We did ask. I spoke to Mr. Robert Fowler about it and asked 
him to use his influence to get a settlement. 

Q. As the matter is situated is the stock of any paractical value to 
you and Mr. Lees? 

A. Is it not; it isa close corporation and we could not sell the 
stock in the market. 

Q. Could not sell it and cannot get any dividends out of it? 

A. Don’t get any dividends out of it. 
565 Q. Well, now, practically how has the thing been run and 
operated ? 
A. In avery high-handed way, I consider. 

(). On whose part? 

A. On the part of the Fowlers. 

Q. Mr. Hendricks, you have shown us—produced here these letters 
and telegrams. I want to ask you as to all these telegrams whether 
or not they are the original telegrams received by you or your part- 
ner, as the case may be, except where they purport on their face to 
be a copy ? 

A. They are the originals. 

Q. You received them and acted upon them as such ? 

A. Yes, sir. 

Q. Mr. Hendricks, please state when you consented to accept Wil- 
son’s proposition to take your interest for the $10,000 of his accept- 
ances; state whether, in addition to those acceptances, Wilson was 
to assume the indebtedness of Lees & Hendricks to Anderson Fow- 
ler as a part of the consideration for the proposed sale to him. 
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By Mr. Pace: Objected to on the ground that it is leading and 
that the document speaks for itself. 
566 A. Yes; that was the consideration, and we were very 
anxious to get money to go into business with; we were 
under pressure. 
(). State what circumstances you were in at that time pecuniarily ; 
why you were willing then to sell for that price. 
Objected to. 


A. Wehad not sufficient money to engage in business, and thought 
that by selling it at that time and.getting the ten thousand dollars 
we could engage in our old business—packing business—in a small 
way and make money again as we had done before. 

(). State whether or not it was the immediate cash you wanted 
which induced you to sell at that price. 


By Mr. Pace: Objected to as leading and incompetent. 


A. It certainly was the inducement; we were extremely anxious 
to get onto our feet again—get into business—and the ready money 
was a very great inducement at that time. 

(). Something has been testified to in this case heretofore with 
reference, at same time, to your despondency, and it has been said— 
you stated once the words to this effect, without quoting the words— 
you would be glad to get out, as far as your interest was concerned, 


speaking of your interest, Ilendricks’ interest, for some- 


O07 thing like ten cents on a dollar; now, please v1Ve us your 
explanation of that, if you have any. 


By Mr. Pace: Objected to. 


A. At the time we were engaged in the manufacture of oleomar- 
garine at the Turner factory, and things were working badly—I was 
working hard and getting all greased up and discouraged—I was 
talking with Mr. Turner one day in the office about the business, 
and my recollection is that I said to him that I would sell, knowing 
that he was not a buyer, hor likely to become a buyer ; I said, In a 
blue sort of way, that I would take five thousand dollars for my In- 
terest in the factory there. 


By Mr. Pace: Answer objected to on the ground that it contains 
conversation with Mr. ‘Turner not in the presence of Anderson Fow- 
ler, and as to him is incompetent. 

Q. Did you ever make the offer or not as a business offer to sell 
your interest for both States for any such price ? 

A. I never did. 

(). It is stated in Anderson Fowler’s answer to your bill that Lees 

W Hlendricks requested Fowler, as a prarr' of the consideration 
568 for the agreement which they made with him on January LSth, 

IS79, to loan them $10,000. Now, state whether, in point of 
fact, that was a request made by complainants to Anderson Fowler 
or it was a prof-er of a gratuity on the part of Anderson lowler—a 
kindness on the part of Anderson Fowler. 
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By Mr. Pace: Objected to as leading and incompetent. 


A. It was an effer from Anderson Fowler to us. He offered to 


loan us money to engage in business. First he offered us $5,000, 
and we said that it was a small amount,and he then said that he 
would loan us $10,000. 

(). State whether you have received any part of the proceeds of the 
sale of these licenses for either Missouri or I}linois. 

A. We have not. 

(). State at whose instance the corporation know- as the Lees & 
Hendricks Packing and Provision Company was formed. 

Objected to as irrelevant. 

A. Anderson Fowiler’s. 

(). State whether or not, if Anderson Fowler had advanced $10,000 

as a loan, as he proposed, you would have gone into the Lees 
569 & Hendricks Packing & Provision Company, or whether it was 
your intention to go into business on your own account. 

By Mr. Pace: Objected to as leading and’ as incompetent and 
irrelevant. 

A. It was our intention decidedly, in preference, to engage in busi- 
ness by ourselves. 

(). Did you so tell him? 

A. Mr. Lees had the conversation with him when the company 


Was arranged. 

Q. Well, how was it with yourself? Did you tell Frank Clifton 
anything of that sort? 

Objected to. 

[A.] 


Q. If you got the advance what should you have done? 


By Mr. Pace: I object to the intention of this witness as incom- 
petent. 

A. If we had got the advance we should have gone into business 
under the firm name of Lees, Hendricks & Company. 

Q. State whether you ever asked the advice or consent of Ander- 
son Fowler with reference to making the contract with Wilson for 
the sale of your interest to him as proposed by Wilson in the latter 
part of 1877. State what you did and said with Anderson Fowler 

in that connection. 
O70 A. I went to see Anderson Fowler and asked him in his 
office in New York city—asked his consent. 

(. Did you ask his advice about it? 

Q. I asked his advice about it in the first place, and he told me 
that he considered rt a good sale; that he would sell his own inter- 
est at the same price, and after some talk with Mr. Wilson and Mr. 
fowler Mr. Fowler gave his written consent to the sale to James 
Wilson upon James Wilson agreeing to pay Anderson Fowler the 
moneys owed by Lees & Hendricks on the losses in St. Louis. 

Q. When was that ? 


OF 
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A. It was in the fall of 1877, I think, when we made the first con- 
tract with Wilson—summer or fall—no; it was after; it was in the 
winter of 1877 when I went to New York, and after we had closed 
up both the Chicago and St. Louis business. 

A. It was in the year 1877? 

A. I got back here New Year’s day, 1575S. 

(). Did you take any steps to make the negotiations and sale of 
your interest without advising with Anderson Fowler about the 
sale ? 

A. I never did. 

(). The promissory notes which you have produced here as 

O71 a part of your testimony appear to have the name of the 

maker torn of from the lower hight-hand corner of each of 

them. State whether they were the original notes and by whom 
they were signed. 

A. They were the original notes, and after they came In we tore 
the name of Lees & Hendricks off from them to destroy their nego- 
tiability. 

Q). They were accordingly paid in due course? 

A. Yes, sir. 

Whereupon this examination was adjourned to 2 o’clock p. m. of 
December 14th, 1580, to take the testimony of Edward Lees. 


SaTuRDAY, Dee. 18th, 1880. 
KM xamination of witness, Ronerr J. Wenpricks, continued pursu- 
ant to adjournment. 


Present: Charles A. Gregory, Esq., counsel for complainants; Jolin 
A. Hunter, Esq., counsel for defendant, Anderson Fowler. 


Cross-examination by Mr. Hunrer: 


(). When did you first become connected with this oleomargarine 
patent? 

A. In the winter of 1876. 

(). Had Anderson Fowler been interested in it previous to this 

time to your knowledge? 
D72 A. Not to my knowledge. 
Q. Had Fowler Bros. been interested in it previous to this 
time? | 

A. Not to my knowledge; I don’t know-that any of them were 
interested when we first became interested—when it was first pro- 
posed to us. 

Q. What do you know about James Turner’s first connection with 
it, and when did he first become connected with it? 

A. It was in the fall or winter of 1876 when we had an interview 
with Mr. Fowler that I first knew anything about it. I might have 
known incidentally that he had bought a patent. 

(). Had he manufactured any previous to this time? 

A. He was manufacturing at this time. 

(). Under a patent—the Mege patent? 

A. Yes, sir. 
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(. How long had he been interested in this patent prior to the 
time that you and your firm and Anderson Fowler came into it? 

A. A few months after the time that | first heard that he had 
purchased a license; perhaps not more than a month—I could not 
tell how long. 

Q. You had several meetings and interviews with James Tur- 

ner, Anderson Fowler, Clifton, in Chicago, had you not, be- 

573 fore you went into this business? 
I think I only had one interview in which those gen- 
tlemen were present; Mr. Lees may have had more; I think he did. 

Q. Then you only had one interview with Mr. Anderson Fowler 
in Chicago previous to going into the business ? 

A. Only only interview in which Mr. ‘Turner was present ; one in- 
terview at Mr. Robert Fowler’s, another interview at Pratt & MeCoy’s 
office, and may have met them somewhere, only one that I recollect 
now, and may possibly have met them somewhere on ’change or 
somewhere about town. 

Q. How long was it prior to your going to New York that you 
first had an interview with Mr. Fowler in reference to this patent? 

A. I should say a month, or perhaps two months, before, in Oct. 

Nov.; I should think it was Dee. when I went down to New 
York. 

(. Did you or Mr. Lees go to New York ? 

A. Mr. Lees went first; I went afterwards. 

(. When did Mr. Lees go to New York? Iam speaking now of 
your negotiations prior to the contract of Dee., 1576. 

A. Mr. Lees went to New York somewhere in the latter half of 
December. I think he was there one day and came back here about 

Christmas. 
O74 Q. Then when did you go? 
A. I went almost immediately after his return. I was In 
New York on the 20th of Dee., I remember. 

(). You consum-ated the agreement ? 

A. Yes, sir. 

Q. Which of your firm was it that signed that agreement in New 
York ? 

A. I signed it. 

Q. On behalf of your firm? 

[A.] Yes, sir. 

(). How was the agreement executed—in_ triplie: utes, Cac ‘hh one 
copy ? 

A. Yes, sir; a letter-press copy, I think we had; .1 am not sure 
about that. 

Q. When you returned home did you show the contract to Mr. 
Lees ? 

A. I did. 

Q. And you read it over together ? 

A. I didn’t bring the contract with me; it was lefi in possession 
of Anderson Fowler. 

Q. When did you get it from New York? 

A. Not till a month or six weeks later. 
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Q. When it arrived did you and Mr. Lees look at it and discuss 
the matter ? 

A. Yes, sir. 

(). It was satisfactory to you at that time? 

A. Yes, sir; I don’t know that any objection was made. 

Q. I think you have stated that you went into this thing at the 
request of Anderson Fowler ? 

A. Yes, sir. 
O70 Q. And did you go into the speculation and enterprise be- 
cause Mr. Fowler requested you, or because you and Mr. Lees 
considered it good as a matter of speculation ? 

A. Well, we relied upon the judgment very largely of Mr. Fowler 
in the matter; he first proposed it tous. The idea was we would 
go into the beef-canning business; that was what we wanted more 
than the other. 

(). Is it not a faet, sir, that Mr. Anderson Fowler was not a com- 
parative stranger to you at this time—vou had just met him a 
month before? 

A. He was to me; Mr. Lees had known him. 

Q. And Mr. Lees had only known him before this negotiation 
about this patent—how long? 

A. Mr. Lees knew him—I don’t know, except by reputation. 

Q. Well, was Mr. Anderson Fowler’s reputation such that you 
would trust him to that extent at that time? 

A. We knew that he was a very wea-thy man—doing a very 
large business. 

(). Was it because Mr. Anderson Fowler requested you to go tnto 
this business or because you and Mr. Lees considered it a satisfactory 

enterprise—is not that a fact? 
O76 A. He brought it to our notice—we should not have known 
anything about it—and he praised it so highly that he 
thought it was a good thing. 

(). [ want to get at the reason that prevailed with you and Mr. 
Lees in going into this enterprise; was it becanse Mr. Anderson 
Fowler requested you to go in with him, or was it because, on In- 
vestigation, you considered that it was a good thing, and that the 
enterprise would be a success ? 

A. It was not simply because of his request; we never inyesti- 
gated into the thing—except Mr. Fowler gave his statement, we re- 
lying on his opinion; we never examined into or investigated it 
at all. 

Q. Do you know whether Mr. Fowler had examined into the 
manufacture ? 

A. He said he had. 

(). He had seen it in New York ? 

A. Yes, sir. 

Q. Was it not in operation in New York when you and Mr. Lees 
went down there? 

A. It was. 

Q. Did you know that fact? 

A. Yes, sir. 
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2). Did Mr. Lees go to the factory ? 
A. I think he did. 
Q. During your stay in New York did you go to that factory in 
New York? 
O77 A. I just went up there. I know nothing about the result. 
[ know nothing about oil or stearine or the products except 
what Mr. Fowler told me. 

Q. Who did Mr. Fowler get the statements from—from James 
Wilson ? 

A. I think at the time of signing this contract he had bought an 
interest, as | understood it—had an interest at the first of our nego- 
tiations. I know he told me at that time. 

Q). IL asked you where did he get the statements of the manufactur- 
ing results ? 

A. That is from the commercial company—Mr. Wilson’s com- 
pany—in which Mr. Fowler was a stockholder, as 1 understood. 

(). It was in successful operation at the time, was it not? 

A. Yes; in operation. 

Q. Mr. Hendricks, you profess to be a reasonably careful business 
man, do you not, in business matters ? 

A. Yes; reasonably careful, I suppose. 

(). Are you accustomed to sign agreements—written documents— 
without knowing what is in them ? 

A. No; not as a rule. 

(). You know what the contract of December, 1876, contained, did 
you not? 

A. It was read over in the office, but I relied upon Mr. Fowler— 
Mr. Fowler’s judgment more than I did my own. 

(). In whose office was it read over? 
o78 A. Read over in the office of the attorney who drew it up. ' 
(). Who was that attorney ? 
judge Fulierton, of New York. 

(), You had confidence in Judge Fullerton as a lawyer to draw 
It up? 

A. I was taken there by Mr. Fowler. I knew nothing about 
Judge Fullerton except I have heard of him in the newspapers. Mr. 
Fowler recommended him very highly. 

Q. I think you have stated that after the signing of this contract 
you discovered that Mr. Fowler was interested in the sale to you and 
to himself by James Wilson previously to the execution of this con- 
tract of Dee. 29th, 1876. 

A. I don’t think I stated it exactly that way. 

(). What have you stated about that ? 

A. Of course there was something in the contract about a transfer 
from Fowler, but I supposed all along that Mr. Anderson Fowler or 
l‘owler Bros. were buying it for us. I never supposed that we were 
buying from Fowler Bros. or from Anderson Fowler. 

(). When did you first discover that Fowler Bros. were interested 
in this deal? 

A. It was mentioned in the agreement—something about an as- 
signinent from lowler Bros. 
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Q. At the time you signed it ? 
A. Yes, sir. 
o79 Q. Then you knew at the time you signed it the exact state 
of facts, did you not? 

A. Yes, sir. 

(). Knew they had a license ? 

A. Yes, sir; for Mo. and for Ill. 

Q. Mr. Hendricks, have you discovered any representations made 
by Mr. Anderson Fowler at the time, prior to and at the time of the 
execution of the contract, that were not true ? 

A. I have been told that he did not pay the price he agreed. 

Q. I want to know of your own knowledge, not what you may 
have heard. Have you discovered of your own knowledge that any 
of his recommendations were true? If so, state what these recom- 
mendations were. 

A. I cannot know of anything of that kind except what somebody 
tells me in such matters. 

(Q). | want simply to know of your own knowledge — you know 
that, or whether you were simply acting on hearsay. 

A. 1 don’t know of anything exce-t what has been told me in re- 
lation to that matter. 

Q. Did you have any negotiations with James Wilson at that'time 
in reference to this purchase ? 

A. No,sir; Mr. Fowler did all the business with Mr. Wilson. — Mr. 

Wilson was present during the drawing of the contract, and 
980. I saw him several times. 
(). And diseussed the matter with him ° 

A. Never discussed with Mr. James Wilson the price of the licenses 
or any details of the trade; all my conversation- were with Mr. Fow- 
ler. 

Q. Were you present at the time the contract was drawn and the 
terms agreed upfon] with Mr. Wilson and Mr. Fowler? 

A. The terms were substantially agreed upon before | went to Sew 
York. All I did was to go with Mr. Wilson and Mr. Fowler to the 
attorney's office and draw up the agreement. 

Q. You spoke of the formation of a joint stuck company for the 
manufacture of this oleomargarine in Chicago. State whether it was 
understood at the time you and Fowler went into this thing that 
there was to be a company organized. 

A. Yes, sir. 

Q. You intended to manufacture this oleomargarine through a 
company here in Chicago, did you not? 

A. Yes, sir. 

Q. Can you state the reasons why this company was not formed 
as contemplated ? 

A. The arrangement was for Mr. Wilson to come out here to put 
it on the market, and when I wrote to Mr. Fowler he said that Wi- 

son had promised to come; but he did not come. 
531 Q. Then whose fault do you think it was that the company 
Was not organized ? 
A. I have no means of knowing, except what I have stated. 


; 
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Q. Was it not a fact that Mr. Fowler was as anxious as you was 
for the organization of this company ? 

A. He always said he was anxious to have it done. 

Q. Mr. Hendricks, you have stated, I think that you did not ex- 
pect and was not required to put up any capital for the manufacture 
of this oleomargarine here in Chicago. Is that so? 

A. It was represented to us that the stock company, when formed, 
— there would be enough stock sold so that there would not have to 
be any capital. The capital would all come from the stock. 

Q. Is it not a fact that you agreed to put up your share along with 
James Wilson and Anderson Fowler for the manufacture of this oleo- 
margarine ? 

A. I think there was something—some agreement or understand- 
ing that the stock of the company would furnish all of the capital 
and that we would not be required to furnish any. 

Q. That is the only explanation of your statement in your testi- 

mony that you would not be required to put up any capital ? 
582 [A.] That was my idea of it, sir, under the original agree- 
ment. 

Q. In the agreement [of] Dee. 29th, 1876, if I remember rightly, 
either you or Mr. Lees agreed to devote yourselves to the manufact- 
ure of this oleomargarine ? 

A. Either one or the other of us. 

Q. In pursuance of that you went to St. Louis, did you not, to 
take charge of the business there? 

A. Yes, sir. 

(). Did you take charge of the business in St. Louis and run it 
while you were there ? 

A. The business, when I got there, was in charge of some men 
that Mr. Fowler and Mr. Wilson had sent on there. I devoted all 
my time, but I never fully took charge, because these young men 
had all the financial arrangements, and it was not changed. 

Q. After you went there you were manager, substantially ? 

A. Substantially. 

Q. It was so understood there and so intended, that you should 
be, was it not? 

A. Yes, sir. 

Q. I think that you have stated that in December, 1877, that you 
received a telegram from Anderson Fowler stating that James Wil- 

son was ready to purchase your third interest for the amount 
083 you paid, and you went on to New York and made a trade 
with him. Please state what that trade was. 

A. A contract to sell our interest in the States of Mo. & Ill. to 
James Wilson for thirty-three thousand three hundred and thirty-three 
dollars and interest from the time of the purchase, and afterwards 
the further agreement that James Wilson was toassum- and pay up 
our indebtedness to Anderson Fowler growing out of the business 
of manufacturing under the license. 

~Q. The only connection that Anderson Fowler had with this trade 
was that you agreed to pay him the amount of money that you was 
indebted to hii for losses in the manufacture of oleomargarine ? 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 261 


A. We went on, and Anderson Fowler gave his written consent 
to the trade upon Wilson’s agreeing to pay the the amount due him. 

Q). And you sold to Wilson on those terms? 

A. Yes, sir; Mr. Fowler advised us to do so. 

Q. What did you take—eash ? 

A. Simply a contract. 

(). Was that contract ever carried out? 

A. No, sir. 

(2. Wilson failed on that? 

A. Yes, sir. 
oOS4 Q. Do you know how it was; what was the reason that he 
failed to pay that, if you know ? 

A. I don’t know. 

(). Is it not a fact that the manufacture of oleomargarine at that 
time had begun to be a failure in December, 1577, almost, in New 
York and elsewhere ? 

A. They were manufacturing it in Boston and all -bout the 
country, Boston, New York, and Philadelphia and Cleveland and 
round about. I don’t know whether they were manufacturing it at 
a loss or not. 

Q. Why did you not hold Wilson to his contract? 

A. Well, it ran along for some time, and then it was proposed that 
we sell to him again and get the cash next time; we never took any 
steps to collect, and made another contract. 

Q. Why did you not insist upon the payment of the thirty-three 
thousand dollars that he agreed to pay? 

A. Well, Mr. l’owler represented to us that he was vorthless. 

Q. Is it not a fact that Wilson and another oleomargerine stock- 
holder had failed ? 

Q. Not that I know of, except what Mr. Fowler told Mr. Lees ; 
he never told me anything about it; I did hear that he was in 

trouble. 
D8 Q. You have stated that in October, 1878, you made 
another deal with Wilson by which you agreed to sell him 
all your interest in the Mege patent for Missouri and Illinois for ten 
thousand dollars. 

A. And the payment of what we owed Fowlers. 

(). Besides ? 

A. Yes, sir. 

Q. Did you have that contract in writing ? 

A. Yes, sIr. 

(). Contract has been introduced in this case? 

A. It has. 

Q. Do you know why Wilson failed to carry that agreement out? 

A. He never did. 

Q. Why didn’t he carry it out? 

A. I don’t know. The reason he gave me was that Mr. Fowler 
would not allow him to or hindered him—prevented him—words to 
that effect. 

Q. What had Fowler to do to prevent him carrying the contract 
out with you? 
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A. I don’t know. 

Q. Is it not a fact that at that time he and Mr. Fowler were occu- 
pying hostile relations to each other? 

A. I don’t know anything about that. 

Q. Were you not aware that Mr. Fowler was bitter towards Mr. 
Wilson ? 

A. I know Mr. Fowler spoke very bitterly of Mr. Wilson. 

Q. Of Mr. Wilson or Mr. Fowler ? 

A. I don’t know. 

Q. Wilson then failed to carry out his contract ? 

586 A. Yes, sir. 

Q. Did you get any money ? 
\. No, sir. 
). You agreed to take acceptances, I believe ? 
\. Yes, sir. 
(). And the acceptances were never paid ? 
\. No,sir. 
). And by reason of that the contract was never carried out ? 
A. Yes, sir. 

(. In October, 1875, did you consider the condition of the oleo- 
margarine manufacture had any prospect of success ? 

A. I was endg-ed in other business, and paid very little attention 
to it. 

Q. Is it not a fact that you didn’t consider it of any great value ‘ 

A. I alway- considered it valuable if it could be worked properly 
and properly put upon the market; considered it valuable if it could 
be arranged in the way it was first proposed, in connection with the 
beef-packing business, so that we could get our own fat and have it 
sweet and in could condition. 

(. Is it not a fact, Mr. Hendricks, that Mr. Anderson Fowler took 
an option from Mr. Wilson to purchase one-half of the interest you 
sold him for this ten thousand dollars from you? 

A. I never knew anything of it until Mr. Fowler stated some- 
587 thing of it—until Mr. Fowler stated something of that sort 
in his answer. : 

Q. Were not you aware of it before ? 

A. No, sir. 

(. Were you not aware of the fact that Mr. Fowler refused to take 
he option ? 

A. I never knew anything about the option that he had from 
Wilson. 

Q. I want, Mr. Hendricks—I want you to state exactly what Mr. 
Wilson said to you in reference to Anderson Fowler interfering with 
him in carrying this last contract with him out. 

A. Iecannot give the exact language The purport of what Mr. Wil- 
son said was that he would have carried out the contract if it had not 
been for Fowler. 

Q. Didn’t he inform you at that time that he would not carry it out 
with you because Fowler would not take the one-half interest with 
him in 1t? 
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A. No, sir. I never heard anything about Fowler’s having a half 
interest at all. 

(. That was substantially what was said. Do you say you cannot 
give the exact words? 

A. Yes, sir. 

Q. That if it had not been for Anderson Fowler he would have car- 
ried the contract out? 

A. Yes, sir. 

Q. You were aware that Anderson Fowler and he were not on good 

terms, were you not? 
588 A. As I said before I knew that Mr. Fowler spoke very bit- 
terly of him ; didn’t speak friendly of him. 

Q. Do you—that Mr. Wilson at that time would be inclined to do 
a favor to Mr. Fowler? 

A. What time? 

(). At the time of this contract. 

A. I only know what was said as to their relationship. I know 
that Mr. Fowler spoke of Mr. Wilson bitterly. 

Q. Did it not appear that all the way through this transaction— 
through this negotiation — that there was a bitter feeling between 
the two ? 

A. Mr. Fowler seemed to be very bitter against Wilson when he 
was absent and very friendly with him when he was present during 
that negotiation. The only time I saw them together was in New 
York. 

(). At what date—December, 1876? 

A. It was in the fall of 1877. I didn’t see Mr. Fowler and Mr. 
Wilson together after 1877. 

(). Mr. Hendricks, I wish now to come to the contracts and assign- 
ments of January 18th, 1879. You have stated in your testimony 
what purports to be a conversation between you and Anderson Fow- 
ler in the office of Fowler Bros. at the stock-yards in the presence 

[of] Mr. Harding, and also with Mr. Fowler after Harding 
589 stepped outinto thehall. Youstate that Mr. Fowler informed 

you that the mortgage on the a factory of James ‘Turner 
had been foreclosed and lost—the fault of Turner not paying the 
mortgage. Were you not aware of that ped before ? 

A. ”No, sir. 

(). How did Anderson Fowler find it out, if you know? 

A. I don’t know, sir. 

Q. You stated that he also informed you that Mr. Harding had 
bought out Turner’s interest and was going to sue him on account 
of this foreclosure; was that the first time you were aware of the 
fact that Harding had purchased Turner’s interest ? 

A. I had heard that he had purchased it before. 

Q. From whom did you hear? 

A. I think Mr. Lees had heard from Mr. Turner. 

Q. Didn’t you hear it direct from Mr. Turner yourself? 

A. I couldn’t say positively whether from Mr. ‘Turner or from Mr. 
Lees that I heard it. 


IGA EDWARD LEES ET AL. VS. ANDERSON FOWLER. 


Q. You also state that Mr. Harding informed you that Turner 
had an action for non-fulfillment of contract against you ? 

A. Yes, sir. 

Q. Had he any action against anybody else for non-fulfillment of 
contract ? 

A. I suppose he had an action against all the parties to the con- 

tract. 
ov0 (). Anderson Fowler among others? 
A. Yes, sir. 

. Who else? 

A. James Wilson. 

Q. You considered that Mr. Turner had a eclaimn of some kind for 
non-fulfillment of contract against you ? 

A. Inever considered the claim—never considered it would amount 
to so very much. 

©. You state that he claimed to have a claim, and that he had 
threatened suit upon it? 

A. I had heard that. 

Q. You didn’t wish to have any such suit or any trouble with 
Turner ? 

A. I didn’t know the terms of the contract. I didn’t know that 
Mr. Harding had placed himself in Mr. Turner’s position. 

@. You did at the time of this conversation ? 

A. I know that he had bought Mr. Turner out, but I didn’t know 
the terms of this agreement. 

Q. You came to the conclusion this time that the best way to set- 
tle this matter was to make this assignment that Mr. Harding re- 
quested ? 

A. Mr. Fowler advised it; said that he was going to do it; had 
done it. 

Q. In order to avoid this litigation—this suspense ? 

A. Yes; he said that he had an action against Mr. Turner, 
591 and if Mr. Harding brought suit against us it would be 
good, and Mr. Fowler told us that a suit against James Tur- 

ner would not amount to much. 

(). Because he was insolvent? 

A. Yes, sir. 

Q. You state that after you had finished with Mr. Harding Mr. 
Harding went out into the hallway to smoke, and you and Mr. Fow- 
ler commenced talking about your affairs? . 

A. Yes, sir. 

Q. About the money you owed him in St. Louis and Chicago? He 
informed you that he had notes against James Wilson, did he not? 

A. Yes, sir. 

Q. Were you aware of the fact that he held those notes before? 

A. Yes; I think he had mentioned it before. 

(). They were for considerable amount? 

A. Yes, sir; I was informed they were. 

Q. Were you aware that he had been trying to collect those notes 
for some length of time? 

A. I didn’t know anything of my own knowledge except that he 
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told me that he had them. I didn’t know but he had got the money 
on them some time before that. 

Q. Please state just what Mr. Fowler said to you in the exact 
words, if you remember them; and if not, as near as you can. 

A. I have given the conversation in my testimony as near 

592 asl can remember it. He wanted us to sign our receipt to 

Mr. Harding, as he was going to bring a suit against Mr. Wil- 

son; any way he could bring him to terms better if he could use 
those acceptance- of ours. 

Q. What acceptances do you refer to? 

A. Those given by James Wilson on the contract of 1878. 

Q. Then it was the acceptance that he wanted particularly, not 
the patent? 

A. Ile wanted the whole of our interest, subject to our indebted- 
ness to him really as security for our debts. 

Q. After you- conversation with Mr. Fowler what agreement did 
you arrive at with him? 

A. Mr. Fowler called in Mr. Harding and Mr. Harding drew up 
as assignment. 

Q. State what agreement you arrived at with Mr. Fowler; you 
must have had an understanding—an agreement—before a lawyer 
was called on to draw up the papers? 

A. The agreement was that we was to have our share of the licenses 
just the same as though no new assignment had been made; that he 
didn’t want to make any money out of us, and after some little con- 
versation he offered to loan us ten thousand dollars to engage in the 
beef business with. 

(). I think you have stated that there was no consideration 
593 for this assignment from you to Mr. Fowler; was there some 
consideration in deal for your assignment? 

A. The consideration to us was to pay our third of the money 
when it was collected. 

(). What consideration was there to you direct at the time in order 
to make the assignment to him? 

A. The promise to pay us our third of the money and loan us the 
ten thousand dollars. 

Q. Without security excepting as he held the security of the 
licenses? What else was he to do? 

A. Well, release us to the amount owing in St. Louis and Mis- 
sourl. 

(). Release you from all indebtedness that you owed him? What 
else ? . 

A. That is all; he was to pay it himself out of the moneys he col- 
lected ; he was not to pay us the whole money realized. 

Q. Was there not an understanding on the part of Mr. Fowler to 
hold you harmless from all suits Mr. Turner might bring—hold you 
harmless ? 

A. I think there is something in the latter contract made in the 
afternoon after this conversation. 

Q. Mr. Hendricks, it is specified in contract and assignment the 
consideration upon which that assignment was made; why was it 

vi—I17- 
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not specified in that statement that you was to still retain an inter- 


est! 

O94 A. We trusted in Mr. Fowler in this just as we did in the 
loan. 

(). Why did you not put that agreement in writing when you put 


the assignment in writing ? 
A. Mr. Fowler drew up the papers. 
). Do you know who drew that up? 
\. I think that Mr. Harding drew up a portion of that. 
’. Was he Mr. Fowler’s attorney t 
A. Mr. Fowler called him in; I don’t know whose attorney he 
Was. 

(.). He was an independent party in the transaction, representing 
interests of his own? 

A. He came there for a purpose, | presume, which was aceom- 
plished when he got us to make assignment to him. He certainly 
came for Mr. Fowler. Mr. Fowler gave him all the instructions that 
were given to him. 

(). Was the assignment read over to you before it was signed? 
A. Yes, sir. 

Q. You knew the terms of that assignment ? 

A. Yes, sir. 

(J. Did you take any paper back from Mr. Fowler showing that 
you were still to retain an interest in the patent ? 

A. No, sir; we had no writing at all. 

(). Do you mean to say that you deliberately signed away every 
interest you had in that without having anything to show for it? 

A. Yes, sir; that is the way we did. 
OD (). In the three or four instruments made the assignment 
— absolute and complete, retaining the interest, as you still 
say, and which was in parole? 

A. Such appears to be the case. 

(). Do vou consider that a business transaction ? 

I do not; I consider it a very foolish and careless transaction. 
Is that the way you are accustomed to doing business ? 

A. ‘That is the way we did business with Mr. Fowler; I trusted 
him implisi/ly; he disarmed me entirely whenever I came into his 
presence, 

(). It is not a fact that every agreement that you have had in re- 
lation to this oleomargarine has been written out in detail, and in 
quite a large number of transactions running from 1876? 

A. Yes, sir. 

Q). Then the loan of this ten thousand dollars was part of the con- 
sideration for the assignment ? 

A. He volunteered that in our conversation; we were talking 
about the beef business, and he asked me if there was any money 
in it. 

Q. The loan of ten thousand dollars was previous to the signing 
of this contract, was it not ? 


A. Yes, sir. 
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Q. That was one of the reasons which induced you to sign the 
document, was it not? 

A. That was one of the reasons. 

596 Q. Do you mean to state here, Mr. Hendricks, that you were 

to receive the loan of ten thousand dollars without interest 
and security; that you were to have a complete receipt for that in- 
debtedness to Anderson Fowler; that he was to assume all your obli- 
gations in that transaction and defend you and hold you harmless 
in that for thesimple privilege of signing the papers; is that the 
transaction ? 

A. The release was not to be given to us; never was given to us 
until after the papers in the hands of Mr. Hutchinson were handed 
back to us. 

(). You were to have all this for the simple assignment to Mr. 
Fowler of this conveyance ? 

A. We were to hold the papers in escro- until the result of the 
deal was known with Wilson. 

(). The result was known, then, of the Wilson deal ? 

A. Yes, sir, and the papers surrendered. 

(). Then it [ is ] a fact that you were to receive all those benefits 
and privileges and be harmless from all suits, and Mr. Fowler was 
to take your Interest and hold it for you in trust and attend to it all 
for the simple privilege of having it made to him, so that he could 
use 1t with Wilson ? 

A. Yes, sir; that was the agreement. 

(). That was the agreement? 
O97 A. Yes, sir; he was to pay us our share of whatever came 
out of the licenses. 
). And gave vou all those besides ? 
A. Yes, sir. 

Q. 1 think you stated that Mr. Fowler wanted this for the pur. 
pose of pressure on James Wilson, to make him come to terms—set- 
tlement. Is it not a fact that Mr. Anderson Fowler requested you 
not to say anything about this matter—wished it kept seeret ? 

A. Yes, sir: he did so. 

(). It it not a fact that he wished it to remain a secret from James 
Wilson up to the sale of these two States ? 

A. That’s what he said. 

(). Hlow could Mr. Fowler want this to use as a pressure on James 
Wilson and didn’t use and couldn't use it if it was kept secret ? 

By Mr: Gregory: Objected to as asking a connundrum that the 
Witness cannot answer. 

A. I cannot follow the windings of Mr. Fowler's mind. 

Q. After this assignment took place was this ten thousand dollars 
loaned to you? 

A. No, sir. 

(). What was agreed upon between you and Mr. Fowler in lieu of 
the loan of ten thousand dollars ? 

By Mr. Grecory: I object to the form of the question ; it should 
not assume that anything was agreed upon. 
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598 A. Mr. Lees had a conversation with Mr. Anderson Fowler in 
- that regard and brought me a slip of paper upon which Mr. 


Fowler or somebody had draw- up the basis for a stock company, 
a division of the shares, which was substantially carried out in the 
Lees & Hendricks Packing and Provision Co., by which Mr. Lees 
was to have twenty-five shares of stock and I was to have twenty 
shares. 

(). Was this in place of the loan ? 

A. It was changed from the loan. 

(). And it was satisfactory to you at the uine? 

A. It was satisfactory, because we couldn't any — different. 

(). You were satisfied, were you not, with taking forty-five hun- 
dred dollars in cash in place of a loan of ten thousand dollars? 

By Mr. Grecory; Objected to; he never got forty-five hundred 
dollars in cash. 


A. We consented to the arrangement. 

Q. Did you demand or ask of Mr. Fowler this loan of ten thou- 
sand dollars when this agreement was made? Did you ever insist 
upon a loan of ten thousand dollars or ask for it? 

A. I never did in person; Mr. Lees did all that sort of business 
for our firm. 

( I want to know, Mr. Hendricks, whether this arrange- 
599 ment took the place of the loan, and whether it was a pro- 
visional agreement between the parties? 

A. Yes, sir. 

(). Mr. Hendricks, let me return to the conversation with Ander- 
son Fowler in the oftice of Fowler Bros., where this assignment was 
agreed u.on. Please state what portion of the conversation took 
place in the presence of Mr. Harding and what portion took place 
out of his presence. 

A. The first part of the conversation in relation to Turner was 
had in the presence of Mr. Harding and Mr. Fowler. 

Q. Was any portion of the conversation between you and Mr. Fow- 
ler in reference to to the assignment to him of your interest in the 
presence of Mr. George Harding ? 

A. No, sir; Mr. Harding left the office at that time. 

(. Went out into the hall ? 

A. Yes, sir. 

Q. Did he remain within hearing of the conversation ? 

A. He was outside of the door walking up and down the hallway. 

Q. When did he return to the office? 

A. When Mr. Fowler called him to draw up the assign- 

ment. 
600 (. Were you informed of the terms of the agreement then 
and there ? 

A. Mr. Fowler did, if anybody; Mr. Fowler did. 

By Mr. Grecory: Do you know anything about that? 


A. My recollection [is] that Mr. Fowler told Mr. Harding to draw 
up the papers, and Mr. Harding did. 


ee 
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QQ. Was it drawn up in Fowler Bros.’ office there just at that time? 

A. That is my recollection. 

Q. Did Mr. Harding sit down at the desk and draw this paper 

A. Yes, sir. 

(). Were you present when it was written—prepared ? 

A. He sat down at the desk and wrote it. 

(). Did Mr. Fowler state to him the terms of the agreement be- 
tween you and him to Mr. Harding ? 

A. I don’t know. 

Q. Ilow did Mr. Harding know what the agreement was unless 
Mr. Fowler told him if he was not present at the conversation? Is 
it not a fact that either you or Mr. Fowler informed him as to the 
terms of the contract? 

A. If he said anything about that Mr. Fowler must have done it 
if he knew it. 

Q. Was Mr. Lees present at the time the contract was being 

drawn ? 
601 A. Yes, sir. 
Q. Did Mr. Lees inform Mr. Harding of the terms of the 
agreement ? 

A. I don’t recollect that either of us did. 

Q. Did Mr. Fowler, in the presence of you and Mr. Lees, indicate 
to Mr. Harding the terms of the contract ? 

A. I don’t remember that part of it; that is very indistinct In my 
mind. I know I had nothing to do with it; it was drawn up by Mr. 
lowler’s securement. 

Q. I- was drawn up, was it not, at the request of both you and Mr. 
Lees; you were parties to that agreement, were you not? 

A. Yes, sir. 

(). Do you know whether Mr. Fowler said anything to Mr. Hard- 
ing in reference to your retaining an interest in the patent? 

A. I don’t know. 

Q. Don’t you know, as a matter of fact, that there was no state- 
ment made by you, Mr. Lees, or Mr. Fowler to Mr. Harding about 
your retaining an interest in the patent? 

A. I don’t remember anything being stated about it at all there 
in Mr. Harding’s hearing. 

Q. Why did you not state what the terms were if your lawyer was 
drawing it up? 

G02 By Mr. Grecory: I object to the suggestion or implication 
that it was his lawyer. 


A. I have stated that we trusted implicitly in Mr. Fowler. 

(). I am not asking you that. 

A. That is the reason—because we trusted in Mr. Fowler without 
any agreement. 

(). That is the reason you did not state to Mr. Harding what the 
terms was when he was drawing it up in writing ? 

A. Yes; we said nothing about the agreement at all; we were 
willing to trust Mr. Fowler, but it seemed he wasn’t willing to trust 
us. 
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Q. Was Mr. Shoenman present when Mr. Harding was instructed 
[as] to the terms of the contract ? 

A. Mr. Shoenman came in while Mr. Harding was in the hallway. 

Q. How long did he stay? 

A. Only a very short time—a few minutes ? 

(). Are you sure he staid a few minutes. 

A. That is my recollection of it. 

. Q. He came into the office while you had a little conversation be- 
ween yourselves ” 

A. While he was in there it was a conversation about their own 
matters and not in reference to this business. 

Q. You, with Mr. Fowler and Mr. Lees, were not discussing your 
matter in his presence ? 

A. Were were in conversation. 
603 Q. Didn’t you stop when he came in? 

A. I presume naturally we did. I don’t remember about 
that. 

Q. This was a matter you did not propose to have outsiders know 
anything about, was it not ? 

A. Yes, sir. 

Q. How long did you remain in the office of Fowler Bros. at that 
time ? 

A. Probably an hour and a half or two hours. 

Q. You signed all the papers before you left the office ? 

A. We signed two of the papers there; that is my recollection ; 
one for Harding and one for Mr. Fowler. 

Q. Did you sign any other papers after that ? 

A. Yes, sir; at an office down town. 

(. How long was that afterwards ? 

A. The same day, in the afternoon. 

Q. Well, did any conversation take place between you and Mr. 
Fowler in that down-town office in relation to the terms of your 
agreement ? 

A. Nothing; didn’t get the terms up there. 

Q. Well, was it discussed in the down-town office ? 

A. Not as to the assignment ; some discussion about papers. 

Q. Was the terms of the agreement between you and Mr. Fowler 

discussed at the down-town office ? 
604 A. No, sir; not the whole of it. 
Q. What portion of them was discussed ? 

A. There was no discussion as to the terms; he had some more 
papers there for us to sign, which we signed. 

Q. Then there was a discussion in relation to the terms of the 
contract at the down-town office ? 

A. I think that:an addition was made holding us harmless, which 
was made down town. 

Q. And that was the only change that was made in the papers ? 

A. Yes, sir. 

Q. Who were present at the down-town office when you signed 
the contract ? 

A. The Fowlers, I think, Mr. Clifton, Mr. Anderson Fowler, and 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 271 


Mr. Lees, and I think there was a clerk or two in the back part of 
the office. 

Q. Was Robert Fowler there ? 

A. I don’t remember. 

Q. Was Mr. Harding there ? 

A. No, sir. 

(Q). Was there any lawyer there ? 

A. I don’t remember. 

Q. Do you know who drew up the papers that were signed at the 
down-town office ? 

A. No, sir. 

Q. You don’t know in whose handwriting they are? 

A. No, sir. 
605 Q. Then the clause in the assignment holding you harm- 
less from all suits and liabilities under your contract in the 
patent matter was not settled down at the packing-house office ? 

A. It was not settled; it was not put into the paper up at the 
office. 

A. But it was discussed there, you are sure? 

A. Well, in general terms. 

Q. The exact terms of that portion of the agreement had not 
been agreed upon until you got to the down-town office ? 

A. No, sir. 

(). It was there settled ? 

A. Yes, sir. 

Q. But it was understood that you were to be protected from all 
claims under these oleomargarine contract- ? 

A. I think it was. 

Q. That was my understanding of it? 

[A.] Yes, sir. 

(). At the time you made this assignment to Mr. Fowler, what 
did you consider your interest in that patent worth in cash? 

A. I never put it in dollars and cents in that way. 

Q. Then you are not prepared to state what it was worth at that 
time? 

A. No, sir; I considered it of value because I spoke to Mr. Fow- 

ler about it. 
606 (). But of what value you cannot say ? 
A. No, sir; I cannot say what. 

Q. What took place next after your signing these contracts in the 
down-town office? 

A. We went home, I think; went back to the packing-house—I 
don’t remember. 

Q. When did you next have anything to do with this patent 
matter? 

A. Mr. Fowler's attorney in New York sent on papers to sue upon, 
and I signed them and returned them to him; that is the way it 
was agreed. 

Q. The suit was to be in your name? 

A. Yes, sir. 

(. Was suit ever brought in New York? 
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A. All the knowledge I have of the suit in New York was the 
signing of the paper to commence suit. 

Q. Who was that suit to be against ? 

A. James Wilson. 

Q. Do you know the date of that suit? 

A. No, sir; I don’t remember; the papers are in evidence, I 
think, there. 

Q. When did you next have anything to do with the patent- 
matter ? 

A. When we had a telegram from Mr. James Wilson in St. 
Louis. 

(). That was in November last ? 

A. November, 1879. 

Q. Believe that the first intimation that there was to you of 

a movement to sell the patent was by a telephone from 
607 ‘Turner? 
A. Yes, sir. 

Q. What did Turner telephone you ? 

A. The telegrams are in evidence; he read me atelegram from 
James Wilson asking me to come to St. Louis. 

Q. What did you answer Turner ? 

A. I answered him that I didn’t have any time to go. 

Q. Didn’t you state to him that you had no interest in it and 
couldn’t go’ 

A. No, sir. 

Q. Had not time and couldn’t go? 

A. Yes, sir. 

Q What next did you do? 

A. The next transaction was Mr. Lees’ interview with Mr. Wilson 
and Mr. Fowler; I don’t know anything about that of my own 
knowledge, only what Mr. Lees told me; the telegram came for Mr. 
Lees to go and he made the same answer—that he couldn’t leave 
his business. 

Q. Were you aware of the fact that negotiations were pending for 
the sale of Mo. and Ill. ? 

A. No, sir. 

Q. When were you first informed that negotiations were going on 
for the sale of the patent in Missouri? 

A. We had a telegram by telephone from Mr. Turner; he 
608 didn’t state what the business was. I didn’t know; nothing 
[was] said but that he wanted us to come on there; it was 

for our Interest to come. 

(. You understood that it was on the patent business ? 

A. I suppose- it was something of that nature. 

Q. Did you communicate with Mr. Fowler in reference to that 
telegram ? 

A. I think Mr. Lees did. I am sure I didn’t about that. 

@. You think he communicated it? 

A. I know he saw Mr. Fowler. 

Q. You think he communicated it ? 
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A. I think he saw Mr. Fowler. I know I didn’t see Mr. Fowler 
about it. 

Q. When did you see Mr. Fowler about this matter? 

A. After Mr. Lees went to St. Louis. 

Q. Had Mr. Fowler been on here ? 

A. He was here then. 

Q. Did you have any conversation with Mr. Fowler with reference 
to this sale? 

A. I asked him whether he had heard from Mr. Lees, and I think 
I told him that I had not much faith in Mr. Wilson’s making the 
sale. 

@. Where was that talk ? 

A. In Fowler Bros.’ office. 

Q. Did you have any talk with him about your interest at that 
time ? 

A. No, sir. : 
609 Q. Did he consult you personally about the sale of this 
interest ? 

A. He consulted Mr. Lees; he didn’t consult me personally. 

Q. Well, what next took place, Mr. Hendricks? 

A. Mr. Lees came home the next morning and brought forty 
thousand dollars with him. 

(). Did Mr. Wilson come back with him? 

A. I think he did come back with him, or shortly after. 

Q). Who had drawn the papers for the transfer of this patent to 
the persons who bought the Missouri patent ? 

A. I think it was done in Offield & Towle’s office. 

Q. Who was Towle representing at that time as attorney ? 

A. I don’t know; Wilson or Fowler, or both. 

Q. Don’t you know that he was Mr. Wilson’s attorney ? 

A. I know that he had been Mr. Wilson’s attorney. 

(). And that he was representing Mr. Wilson in these matters ? 

A. I don’t know who he was representing; I had nothing to do 
with that transaction; Mr. Lees had all to do with that. 

Q. When did Mr. Lees first lay claim to an interest in this money? 

A. He never ceased to lay claim to it always in our conver- 

sation. 
610 (). After he got it? 
A. Before. 

Q. He couldn’t lay claim to that money before he got it? 

A. He claimed an interest; he couldn't lay claim to it before he 
got it, of course. 

Q. After the money came on here you handed it over to Mr. 
Fowler, did you not? 

A. We did under protest. 

Q. And under an agreement to arbitrate, didn’t you ? 

A. Yes, sir. 

Q. Didn’t Mr. Fowler claim that this was his money; that he 
owned the whole of it? 

A. He never made any such claim in my hearing that he owned 
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the whole of it; he said something like this, when I came into the 
office, that Mr. Lees had the money and would not give it to him. 
(). Did not Mr. Fowler claim the money as his? 
A. Yes: he claimed it, if that is a claim. 
(). He said the money was his, didn’t he, and that Lees would not 
give it to him ? 
A. Yes, sir; and Lees just as strongly claimed that he was enti- 
tled to pay him only all that we owed him. 
(). When did this conversation take place, and where? 
61] A. In the office of Lees & Hendricks Packing & Provision 
Co. on the morning—I cannot give the date, excepting that 
it was the morning of the day of the agreement to arbitrate ; that 1s 
the only way I can fix the date. 
(Q). Was it not Monday morning ? 
A. Yes, sir; it was Monday morning. 
Q. Who came over with Mr. Fowler? 
A. Frank Clifton. 
Q. State what you heard about that conversation commencing ; 
What was your first acquaintance with it when you first came in? 
A. I was out in the packing-house, and Mr. Lees sent the book- 
keeper for me. [ came in there and Mr. Fowler met me at the door 
and said he wanted to talk with a cooler man or a reasonable man ; 
that Mr. Lees was so excited that he was not fit to talk with, and 
that he would not give him the money. I said, Mr. Fowler, lam 
perfectly cool; Mr. Lees does not want any more than his rights in 
the matter; you agreed with usto pay us our one-third of the money 
of the outgrowth of this business, and that is all we want now. He 
says, | don’t know what you want, and I says—I stepped to the desk 
and figured out that we owed him something like $9,000, and 
612  hesays, We have not got it all in, and then took a pencil and 
paper and figured the amount he claimed Wilson owed him, 
and it brought down the balance about $4,000. I told him it was 
not fair to charge us up with Wilson’s share of the loss; that he 
ought to give us $9,000. He said that he couldn’t settle on that 
basis, but was willing to make an arbitration of the whole difficulty, 
and thought as reasonable men we ought to be willing to do that, 
and wanted it written down and an agreement to arbitrate was 
drawn up. 
Q. Mr. Fowler simply asked you, did he not, what your demand 
was, and wanted you to state cool-y what your claims were ? 
A. Yes, sir. 
(). With a view to settlement ? 
A. Yes, sir. I supposed that we would have an amicable settle- 
ment. 
(). That is the way it was situated then ? 
A. Yes, sir. 
Q. Did he offer to give you $3,500 then and there? 
A. He made no offer. 
Q. You say that he figured that he owed you some $4,000? 
A. Yes, sir; his figures were something like $5,000 less than 
ours. 
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Q. Did he say he would pay you that? 
613 A. No, sir. 
(. Then he offered to arbitrate ? 
A. Yes, sir. 
Q. Did he claim that that was his money absolutely ? 
A. He made no claim or demand further than I have stated. 
Q. And wanted to have you and Lees agree to arbitrate ? 
A. Yes, sir, and he drew up an arbitration paper and signed it. 
@. You didn’t arbitrate ? 
| A. We found the arbitration paper was not binding; was not 
proper. 

Q. What was not proper? 

A. Mr. Gregory is the attorney. 

@. That the names of the arbitrators were not mentioned in it ? 

A. Yes, sir. 

Q. The offer was for you to name one, and the other party name 
one, and they name the third party; that is the usual customary 
form ? 

A. I don’t think so. 

Q. You put the matter in Mr. Gregory’s hands then ? 

A. Yes, sir. 

Q. How soon after the signing of the writing was it that you put 
the matter in Mr. Gregory’s hands ? 

A. Not until two or three days after; until the sale of Ill. 
” 614 A. Since the signing of that paper you have never sug- 
vested an arbitration with Mr. Fowler ? 

A. No, Ir. 

Whereupon the further examination of the witness was adjourned 
to two o'clock p.m. of Tuesday, December 21st, 1580. 

‘TUESDAY. Dee. ? | st, LSSO. 

Parties met pursuant to adjournment, and, Mr. Gregory not being 
able to attend, the examination was adjourned to two o'clock p. m. 
of Dec. 22nd. 

WEDNESDAY, Dee. 22nd, 18580. 

Parties met pursuant to adjournment, and by agreement the ex- 
amination was adjourned to two o'clock p.m. of Dee. 25rd. 

Tuurspay, December 23rd, 1880. 


Examination continued pursuant to adjournment. 


Present: As at last examination. 
Rozgert J. Hendricks, witness. 
Redirect examination by Mr. Grecory : 
Q. It is in evidence in this case that there was a meeting between 
Turner, George Harding, and others at the Grand Pacific 
Glo Hotel on the night of the 17th of January, 1579. Did you on 
the 18th day of January know that any meeting ot the par- 
ties had been held on the 17th, and did you know of the subject of 


it, either fact ? 
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A. I did not know of the meeting or subject of it until long after- 
wards, | 

Q. By “long afterward” how long do you mean ? 

A. Until several month- after it. 

Q. Had there been at that date, January 15th, 1879, any claim 
made upon Lees and Hendricks, or any other joint owners under 
these licenses for Missouri and Illinois, by the United States Dairy 
Company, for any royalty or any other matter of demand? 

A. The dairy company had made noclaim; James Wilson, whom 
we were given to understand was really the United States Dairy Com- 
pany, had arranged that we were not to pay any royalty—I don’t 
know that the time was fixed—until the business became prosper- 
ous. 

Q. Did you, January 18th, 1879, suppose that you stood in any 
danger of any claim on any kind at the hands of the United States 
Dairy Company ? 

A. No, sir; we did not suppose that we were In any danger from 

them. 
616 Q. Did you at that time, January 18th, 1879, know the 
terms or conditions of the trade between Harding and Turner 
that had been made long before ? 

A. All I know about: it was that there was some sort of a trade 
made between Harding and James Turner. 

(). Did you know of the terms and conditions of it ? 

A. Thad heard how much the acceptances were given for ; did not 
know anything about the provisions of the trade. 

Q. Now I call your attention again to the interview at Judge Ful- 
lerton’s officein December, 1876. At that interview what part did you 
take with reference to fixing the terms of the agreement made at that 
time ? 

A. I went there, to Judge Fullerton’s office, with Mr. Anderson 
Fowler and Mr. James Wilson; the thing was talked over, every- 
thing; Isaid but very little; Mr. Wilson and Mr. Fowler did all the 
talking and then we adjourned, and Judge Fullerton drew up the 
document. 

Q. What took place there between Fowler and Mr. Wilson, if any- 
thing, at that other interview ? 

A. After the contract was ready to be signed Mr. Fowler called Mr. 
Wilson out of Judge Fullerton’s office; went into the hallway or 

adjoining room and was gone a few minutes, and when they 
617 came in Mr. Fowler said that he had arranged with Mr. Wil- 

son to advance the money for us; we could pay what money 
we could, and give our note tor the balance. 

Q. He took Wilson out, did he, and hada private conversation 
with him ? 

A. Yes, sir. 


Q. Did you bring back from New York, and was there given to | 


you in December, 1876, any duplicate of this agreement about the 
purchase of the license or any part of the exhibits thereto, or any of 
the exhibits thereto, or any copy of the agreement; at that time was 


any given to you? 


Sy 


Lied 


| 


Sd 
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A. Nothing given tome whatever. I had none of the papers ; they 
were all left in New York; the contract and notes and ev erything of 
the sort was left there and sent on by Mr. Fowler to Mr. Clifton, who 
turned them over to us several months afterwards. 

Q. At the time when the $20,000 was paid—being part of the pur- 
chase-money for these licenses—h ad you a scrap of paper in your 
possession with reference to this transaction ? 

A. Nothing but a copy of Frank Clifton’s receipt for the § $20,000. 

Q. (Paper h: inded witness.) Can you tell me whatdate you arrived 

in New York at that time, December, 1876. Have you any 
618 means of fixing the date of your arrival ? 
A. By this letter of the 28th. This letter I wrote to. Mr. 
Lees from New York. It is in my handwriting and sent to Mr. 
Lees. 
By Mr. Grecory: I offer this letter in evidence. 


Paper hereto attached, marked “ Exhibit No. 37 Hendricks.” 

By Mr. Hunrer: i object to any memorandum made by the wit- 
ness as not evidence. 

Q. How many days did you stay there ? 
A. My impression is that I staid there until the afternoon of the 


(). Did you see much of Mr. Fowler while you were there ? 

A. Ile was very busy most of the time. 

(). Did*’you, in point of time, see much of Mr. Fowler—spend much 
time with him ? 

A. Not a great deal; an hour or two a day. 

(). State whether or not while you were there you telegraphed 
back instructions to Mr. Lees in reference to paying the money 
on this contract,and have you the telegram, the original telegram, 
which you then addressed to Mr. Lees? 

A. Yes, sir. 

Q. Is that the original telegram sent you from the Chicago 
office? 


A. Yes, sll 
619 By Mr. Grecory: I offer that in evidence. 
Paper hereto attached, marked “ Exhibit No. 38 Hendricks.” 
Q. State what that telegram is; where you were when you dis- 


pi utehed it. 
A. That telegram I sent to Mr. Lees from New York the 24th of 


January, 1877. 
. And is that the original telegram as delivered to Mr. Lees? 


It is. 


Mr. Grecory: I offer that in evidence. 
By Mr. Hunrer: Objected to as incompetent. 


Paper hereto attached, marked “ Exhibit No. 39 ILendricks.” 


Q. State what this letter is (handing witness paper). 
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A. It is one of my letters to Mr. Lees, dated December 30th, 1876; 
that is my handwriting. 

Q. Is that the identical let- which you sent Mr. Lees? 

A. Yes, sir. 

By Mr. Grecory: I offer that in evidence. 

Paper hereto attached, marked “ Exhibit No. 40 Hendricks.” 

Q. In this telegram, marked Exhibit 39, who does Willian therein 
refer to? 
A. Weused the word William to indicate Anderson Fowler. 
620 Q. Did you and Mr. Lees use that as a cipher to designate 

Mr. Fowler? 

A. Yes, sir. 

©. Who is Frank referred to in that letter ? 

A. My impression is that it is Mr. Wilson. 

Q. Did you agree upon “ Frank” asa cipher for Mr. Wilson—you 
and Mr. Lees ? 

A. Yes; I arranged that cipher—some of those names—-when I 
went down there. 

Q. What is that letter (handing witness paper) ? 

A. This is a letter from Mr. James Wilson’s office in New York, 
sent by William M. Dewey; I think he was a book-keeper for Mr. 
Wilson in Mr. Wilson’s office, confidential clerk and book-keeper, 
written from New York. 

(). There is introduced in this case a telegram signed W. M. D.; 
is that the same person who signed this letter? 

A. Yes, sir. 

Q. Did you receive this letter from New York? 

A. Mr. Lees received it: I saw it at the time. 

Paper offered in evidence and hereto attached, marked “ Exhibit 
No. 41 Hendricks.” 

Q. Look at that letter and state what it Is. 

A. This is a telegram I sent Mr. Lees when I was in New York. 

@. At the time it bears date ? 

A. January 24th, 1877. 
621 @. Is that the date it was delivered to Mr. Lees ? 
A. Yes, sir. 

Q. Who is W. M. therein referred to? 

A. That is Mr. Anderson Fowler, and the Frank therein is James 
Wilson. 

Q. The rest of it is not in cipher? 

A. No, sir. 

®. Who is Renwick referred to therein ? 

A. He is a patent lawyer that Mr. Fowler wanted me to go and 
talk with. | 

Q. Who does it refer to in the language “to go in behalf of the 
business?” 

A. Anderson Fowler. 

Q. That is the original telegram received by Mr. Lees in Chicago ? 

A. Yes, sir. 
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sy Mr. Grecory: I offer it in evidence. 
Paper hereto attached, marked “ Exhibit No. 42 Hendricks.” 
Sume objection. 


(). State what this is. 

A. This is a telegram that I received in February, in St. Louis. 
(). You in St. Louis received it? 

A. Yes, in 1877. 

(). From whom ? 

A. Anderson Fowler. 

(). Is that the original telegram as you received it? 

A. Yes, sir. 

By Mr. Grecory: I offer that in evidence. 


622 Paper hereto attached, marked “ Exhibit No. 43 Hen- 
dricks.” 


Q. Mr. Hendricks, you have been asked on cross-examination, 
page 85, printed copy, “Is it not a fact that every agreement that 
you have had in relation to this oleomargarine business has been 
written out in detail andin quite a large number of transactions run- 
ning from 1876.” I nowask youif there isany otheragreement written 
out of material character than those which appear in evidence 
arleady, as far as you know, such as you have testified about ? 

A. There was a contract with James Turner. 

(). That is in evidence and testified about. I mean between you 
and Anderson Fowler, other than those we have in evidence? 

A. No, sir. 

(). And when you replied yourself to that question you wish it 
so understood that there are only the transactions spoken of and in 
evidence ? 

A. Yes, sir. 

Q. While you were being interrogated on cross-examination of 
Mr. Hunter, with reference to January 15th, 1879, and on page 86, you 
say, We were to hold the papers in esero- until the result of the deal 

was known with Wilson, and the next question is, after the 
623 Wilson deal, Did you still hold them; and you reply, Yes, 

sir; and the papers were surrendered; was there not some 
misunderstanding with reference to that question ? 

A. There is. 

Q. State how you me-nt to testify in that regard. 

A. I me-nt until the papers were surrendered by Mr. Hutchinson. 

Q. You did not mean to say that the result was then known of 
what the Wilson deal would then amount to? 

A. No: it was not because the note was not due. 

Q. You were asked on page 89 this question: It was drawn up, 
was it not, at the request of both you and Mr. Lees? You were 
parties to that agreement, were you not? To which you replied: 
Yes, sir. 

A. When it was drawn up we made no request. 

Q. Did you request it to be drawn up? 
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A. No; I made no request for it to be drawn up. 

Q. On page 93 you were asked about the discussion ‘as to the 
{erms of the contract settled at the down-town office, so called. I 
ask how much discussion there was about it, and what, if anything, 
Mr. Fowler said about it. 

A. There was no discussion. It was just mentioned. Mr. 
624 Fowler said it did not amount to anything; there was no lia- 
bility. 

Q. Speaking of what lability ? 

A. From the dairy company. 

Q. And Fowler said that it did not amount to anything? 

A. No, sir; said something about rebate; do away with all lia- 
bility ; something of that sort. 

Q. Page 99, on the cross-examination, you were asked: “ And 
wanted to have you and Lees agree to arbitrate?” ‘To which you 
reply: Yes, sir, and drew up the arbitration papers and signed it. 
Do you refer to the arbitration paper that was drawn up in Mr. 
Towle’s office ? 

A. I refer to that arbitration paper. There was no other arbitra- 
tion paper drawn up. 

Q. Page 68, you seem to have thought, in answer to a question 
there, that you had a letter-press copy of the contract of December, 
1876. On further reflection do you think that you had any other 
paper, any letter-press copy ? 

A. We had only one copy. That is the one attached to our bill. 

Q. Had no other copy, did you? 

A. I had no other copy. I bad forgotten whether it was a letter- 

press copy or written. 
625 Q. Page 70, you were asked: “ Who did Anderson Fowler 
get the statements from—James Wilson?” And in answer 
to that you say: | think at the time of signing this contract, &e. Is 
your answer to that question correctly reported? 

A. No, sir. | 

Q. Now, what is your answer to that question as you wish to de- 
pose ? 

A. I think at this time I was informed that Mr. Anderson Fowler 
had an interest in the Commercial Company for the manufacture of 
oleomargarine in New York, or had had an iiterest in the Com- 
mercial Company. 

Q. Then, when you speak of his having an interest, you meant 
he had an interest in the Commercial Company or some company ? 

A. Yes, sir. 

Q. That was the way he was able to get statements—give state- 
ments as to the products ? 

A. Yes, sir. 

Q. Page 75, “Then you knew the exact state of the facts at that 
time?” is the question of Major Hunter, to which your reply seems 
to be, Yes, sir. What do you mean by saying yes? 

A. What I me-nt to be understood was that I knew what the 
contract contained. 

Q. Do you know the exact state of facts ? 
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A. No, Sir. 
626 Q. Did you know anything more than the contract con- 
tained? 
\. No, sir; nothing more. 

Q. Page 84, the question of Major Hunter is, “Do you mean to 
say that you deliberately signed away every interest you had in that 
without having anything to show?” To which you seem to reply, 
“Yes, that is the way we did it.” Now, did you ever sign away all 
your interest, and how much deliberation was there in it? 

A. There was no deliberation in it whatever. Mr. Fowler asked us 
to sign these papers, and we signed them, trusting in his promises 
to protect us. 

Q. Now, is it not a fact that they were driven through in a hurry 
by Mr. Fowler? 

A. Yes, sir. 

(. Well, was there any deliberation about it? 

A. We had no time to think of it; Mr. Fowler said that Mr 
Harding was in a hurry to get down town, and he was in a hurry 
to get on ‘change, and wanted the thing fixed up, and we sigtied 
without deliberation. 

(). Now, as to the second interview of that day with Mr. Fowler, 
at whose instance was it brought about ? 

A. Mr. Fowler's; he asked us to come down town in the after- 

noon. 
627 Q. All these documents here bearing date variously in Feb- 
ruary relating to Lees & Hendricks Packing & Provision 
Company; state whether they are all original documents. 

A. They are original notices of the change in the management of 
the company. 

Q. Do you know the signatures and are they genuine? 

A. Yes; they are. 

Q. You received these? 

A. Yes, sIr. 

Paper offered in evidence and is hereto attached, marked “ Exhibit 
No. 44 Hendricks.” 

By Mr. Hunter: Objected to as incompetent and irrelevant. 

Q. Did you know in the fall of 1878 from Mr. Lees or otherwise 
of Anderson Fowler making any proffers to sell to James Wilson 
your interest in these licenses ? 

A. Yes, sir; he did proffer at that time to negotiate a sale for us. 


> 


Recross-examination by Mr. Hunter: 
Q. Your counsel has introduced in evidence several letters and 
telegrams passing between you and Mr. Lees about the sign- 
628 ing of the contract of December 29th, 1876; are these all the 
correspondence by telegram or letter that you had in refer- 
ence to that subject at that time? 

A. I cannot state positively; I don’t remember any more; was 
only gone two or three days and I would only write every day or 
every other day. 

36—174 
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Q. Is it not true that you had other letters and telegrams which 
have been destroyed ? 

A. I think very likely there may be. 

Q. Have you introduced here all that you have preserved ? 

A. Yes, sir. 

(). These exhibits are all the correspondence between you and 
Mr. Lees in reference to this subject ? 

A. I don’t know of any more. Mr. Lees has several letters that I 
sent to him, or Mr. Gregory or Mr. Lees may have others; I could 
not state; I have not in my possession. 

(). Let us come to those assignments of January 18th, 1879. I 
want to ask your attention again to the interview you had at the 
down-town office of Fowler Brothers when the remainder of the 
assignment and contracts were executed by you on that day. I 

think you have stated in your redirect that the conversation 
629 down town was principally in reference to the claim of the 
dairy company in New York by you? 

A. That is my recollection. 

Q. Does not the contract as executed between you and Mr. Fow- 
ler include every claim of that nature and kind, Turner’s and Hard- 
ing’s and all? 

By Mr. Grecory: Counsel for the complainant suggests that 
whether that contract includes all these things the contract itself 
shows, and it should be shown to the witness. 


(). Was that your understanding that it included all claims of 


whatever nature which might arise under your contracts with ref- 
erence to the oleomargarine business ? 

A. I suppose that that paper of Mr. Harding’s did away with all 
the Turner matter, and that any claims that Mr. Turner might have 
against us for losses | supposed wus Included. 

@. That that was included in this contract; that was the inten- 
tion, that you should not be troubled with any claims of any nature 
or kind; that Anderson Fowler should assume them ? 

A. Yes, sir. 

Whereupon the further examination of witness in this case was 
adjourned to 2 o'clock p. m., December 24th, 1550, to take the testi- 
mony of Mr. Lees further. 


630 :, 
New York, Nov. 15, 1876. 
Messrs. Lees, Hendricks & Co., Chicago. 
Drar Strs: We shall let you hear from us in regard to the Wil- 
son's letters patent for canned meat in the course of a few days. 
Yours, truly, FOWLER BROS. 
STOBO. 


eS SS ae 
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New York, Dee. 1, 1876. 


Messrs. Lees & Hendricks, beef, &e., Chicago. 

Dear Sirs: Our patent lawyer is in Washington making investi- 
gations as to the Wilson’s patent for canned meats. 

When he returns, and if he reports favorably, we intend to go 
into the business. We shall let you know as soon as we hear from 
him which should be in a few days. 

Yours, truly, FOWLER BROS. 
STOBO. 


>.) 


632 do. Telegram. 
Number 7; time, 10. 


Dated Chicago, 4. 

Received at No. 9 West Twelfth street, near Lumber street, Chi- 
cago, Dec. 4, 1876. 

To Lees, Hendricks & Co.: 

Receipts seventeen ; forty-eight hours ; firm, shade higher. 

I. CLIFTON. 

Collect 15. 

635 t. 
New York, Jan’y 13, 1877. 
Mess. Lees, Hendricks & Co., Chicago. 

GENTLEMEN: We received notes from Frank & sent them back to 
Chicago to have them discounted there; we settled with Wilson & 
have everything closed, except to get a note of Turner’s from Wil- 
son; will then send contracts. I am trying to get Wilson to go to 
Chicago, and want to get matters closed up with Turner & start a 
colipany, if possible, WX if not to get LO work ourselves. 

As soon as Mr. Hendricks can go to St. Louis he may send Mr. 
Wells back to Chicago & save his expense. 

Young Mr. Scott, who is there, is responsible & can keep your 
books under Mr. Hendricks’ direction. 

We want oil from there as soon as possible. 
O34 Would sell the stearine to St. Louis to refiners for lard 
stock, consigning the tallow & oil to New York Wesend out 
two presses from here (hydraulic) & a steam pump. When these 
are got to work they will press all the stock you get. It will require 
aman who understands working hydraulic presses to put them up. 

The sooner Mr. H. gets there the better, as he can buy the fat 
cheaper than the men who are there now. 

Hoping to make this enterprise a very prosperous one, I remain 

Yours, truly, ANDERSON FOWLER. 


What about canning meats? St. Louis ought to be equal to Chi- 
cago for that. Have you found out how we can run that business 
yet? 
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639 (4) 5. Telegram. 

Dated New York, — 22, 1877. 

Received at —. 
‘To Lees, Hendricks & Co.: 

Turner here. What settlement should we make; what want over 
Mr. Anderson for? Wire. | 

14 paid ; 3 .// rate. FOWLER BROS. 


636 6. Telegram. 
No. 150. 
Krom New York. 
JAN’y 12, 1876. 
To Lees, Hendricks & Co., Cr. F. Clifton : 
Some time in Feb’y; cannot before; trying to get Wilson out 
this week. 


12 p’d. A. FOWLER. 


637 7. Telegram. 
Dated N. Y., 26 Jan. 26, 1877. 


To Edward Lees, 1137 State St. : 

Arrangements made with Turner; waiting — sign papers; ex- 
pect — leave for Chicago to-morrow night; William ready for beef 
if we say go ahead. 


R. J. HENDRICKS. 


635 8. Telegram. 

Dated New York, — 27th. 

Received at 
To Lees, Hendricks & Co.: 

Cannot get Wilson to go out; can’t find him to-day; will tele- 
graph to-morrow ; seut notes — Clifton. 


16 pd. ANDERSON FOWLER. 


639 9. 
New York, Jan’y 30, 1877. 
Mr. Hendricks, St. Louis. 

Dear Sir: Mr. Turner has been here all Monday & to-day & no 
agreement signed yet. He changed from the proposal made when you 
were here, and we will have to make best terms possible, & let Wilson 
go out to Chicago & get up the company. You will get to making 
butter as soon as possible, churning plenty of milk. Get all the 
information possible out of Walsh.; had an order for butter this 
week which we fill from here; sold at 18}; cost about 15c. to make 
it, and we made 2c. out of the stock besides; would like to get some 
of these profits out of St. Louis. : 

Tell Walsh that we want butter that when being used will spread 
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out with the knife on the bread. The first trouble is that it 
640 is too brittle. We want oil & stearine mark-ted promptly. 

Sell the stearine in St. Louis, & better forward the oil or make 
it with butter. 

The sooner you get into the canning the better for us. I think 
there is more money in that than the ‘butter. You may go ahead 
and I will join you in making a start. St. Louis, I think, is the best 
place; would allow no one into the place but your own men. 

Hoping | your health may be good, I remain 


Yours truly, ANDERSON FOWLER. 
P. S.—Let Wells return to Chicago; take charge yourself. 


641 10. Telegram. 


Dated New York, — 2, 1877. 
Received at St. Louis, Mo., 155 L, bet. 2 


To Lees, Hendricks & Co., Ashbrooks pack’g-house . 
Message too late; rented Turner’s house for six months. 


9 paid. ANDERSON FOWLER. 


642 ll. 


New York, Feb’y 2d, 1877 
R. J. Hendricks, Esq., St. Louis. 

Dear Sir: We hac your dispatch of this morning saying we 
“should not settle with Turner on better terms than first proposed,” 
to which we replied by wire, “ Message too late; rented Turner's 

house for 6 months.” 

This p. m. had your telegram reading, “ No doubt lability; at- 
torney advises four hundred dollars in settlement ;’ to which we re- 
plied by half-rate to-night: “Exercise your own judgment about 
settlement; take full management yourself; let Wells return Chi- 
cago; sell stearine Fairbank’s nine-eighth loose.” 

We do not think we ought to pay Behr anything for the contract, 
as we gave no authority for it, but we would not like to injure the 

new concern by quarreling about it, and so leave it to your 
643 own judgment to settle. 
We are keeping our accounts of the new concern under 
the head of R. J. Hendricks & Co. 
Yours truly, FOWLER BROS 
STOBO. 


644 12. 
Memorandum from Fowler Brothers, 17 Broadway. 
New York, Feb. 3, 1877. 
To Mr. R. J. Hendricks, St. Louis. 
Dear Str: I eannot understand how we are at all liable for con- 


tract, but on receipt of your telegram giving lawyer’s advice I want 
you to settle as you thought best & take full charge yourself, letting 
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Wells return to Chicago. Turner backed out of all his arrange- 
ments, and to get rid of trouble & annoyance we rented his place 
up to July of him at $275 per month. As soon as we are ready to 
take possession lam going out to Chicago on the 12th inst. & ex- 
pect to see Mr. Lees on the 14th. 

I must say that things are not turning out as profitable as I ex- 


pected. 
645 It will depend greatly on your management how we get 
out. 
Yours truly, ANDERSON FOWLER. 


P.S.—What about beef? Our people are anxious to have ship- 
ments both of fresh & canned beef to England. 


646 13. 
Memorandum From Fowler Brothers, 17 Broadway. 


New York, £eb. 5, 1874. 
To Mr. Hendricks, St. Louis: 


I hope you will manage to get the fat so as to get oil, &c., for- 
ward. Sell the stearine to Fairbanks at 9c. or over, loose; he bids 
9c. for 20,000 lbs. The concern here is paying well; 1,500.00 
weekly after all expenses. Fat cost here 64c. With’ fat at 5 c. with 
vou, we ought to make plenty of money. I am open to run the beef 
business if you can make it pay. I go out next Monday to Chicago, 
& will either ask you to come to Chicago or I will run down & see 
you, as your letters were in favor of a settlement. I send to Bentley 
to leave it to arbitration & to notify you. 


Yours, ANDERSON FOWLER. 


647 14. 
Memorandum from Fowler Brothers, 17 Broadway. 


New York, Feb. 5, 1877. 
To Mr. Lees, Chicago: 

My reason for settling with Turner was this, that I was really 
wearied out with him, and, as I am of opinion that we can make the 
concern pay better without him than with him, I got rid of him 
as best I could. At same time I think we are just as well without 
him. If, however, you are anxious to get him in again no doubt we 
can do so on our going to Chicago. The concern here is paying 
very well, say 1,250 to $1,500 dollars weekly, the expenses all being 
paid and the fat costing 6}c. With fat at 5 to 5ic. we ought to get 
our money out quick. 


Yours truly, ANDERSON FOWLER. 


ee ee ae” 


VS. ANDERSON FOWLER. 


A | 


EDWARD LEES ET 


645 15. Telegram. 
Number 31; time, 8.25 p. m. 


Dated, New York, — 3, — 

Received at 94 East 22d St., near Indiana Ave., Chicago, Feb’y 3, 
1887. 
To E. Lees, 1137 State [St.]: 

Rented Turner’s bottles factory to July; he returns patents and 
gets his notes. Wilson & myself expect reach Chicago fourteenth. 


20 paid. ANDERSON FOWLER. 


649 16. 
CHicaco, 26th Feb’y, 1877. 

GENTLEMEN: We are authorized by and for James Wilson, of the 
city of New York, to close a certain contract entered into on the 
ol day of January, 1877, by and between James Turner, of this 
city, as party of the first part, and the said Wilson, Anderson l‘ow- 
ler, and yourselves, as party of the second part. 

You are aware that the closing of said contract requires the sur- 
render to Mr. Turner ofsix certain promissory notes of his whereof 
you have two, Mr. Fowler two, and Mr: Wilson two. As we under- 
stand the matter Mr. Wilson has authorized us to pass his notes 
and receive for and to you all the reconveyance of the license 
from Mr. Turner as provided for in said contract, and requested 
us to call upon you for your two notes. We do so, and if you will 

place them in our hands they shall be surrendered to Mr. 
650 ‘Turner only upon his reconveyance of the license as in said 
contract provided. 

As the said contract must be closed up by the first of March your 
immediate attention will greatly oblige 


Yours truly, GOUDY, CHANDLER & SKINNER. 
Messrs. Lees, Hendricks & Co., city. 


651 17. 
New York, Feb’y 27, 1877. 
Messrs. Lees & Hendricks: 

I am sorry to say [ cannot manage to get Mr. Wilson to go out. 
He has given power of attorney to his | awyer to close that ‘matter 
out for him. He says that Turner’s contract does not bind us to 
take oleomargerine on hand, & that it does not bind us to take an 
inventory in March. To say the least of it things are very, very un- 
satisfactory ; hope, to have better news in a day or two. I sent the 
notes to Frank, «& you must try & protect your own interests as you 
think best. I never have been in such an uncomfortable predicka- 
ment. 


Yours truly, ANDERSON FOWLER. 
652 I send you to-night the annexed half-rate message: 


“Cannot get Wilson to go out; can’t find him to-day; will tele- 
graph to-morrow ; sent notes Clifton.” 
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Ted! 
O55 


18 & 19. 


New York, Fel. Sth, 1877. 


Mess. Lees [&] Hendricks. 

GENTLEMEN: I have seen Mr. Wilson, and it appears he has given 
Shinner power of att’y to settle his part of that agreement. It seems 
there is a disposition to extend the contract. Wilson says that the 
contract should have been settled & carried out in N. Y., & not later 
than to-day. I have been to see Judge Fullerton, but find he is out 
of the city, so I did not see the papers. I sent you the only copy I 
had. Iam inclined to think Turner does not intend to put in the 
damaged oleomargerine he has on hand,asI hear he has been offer- 
ing it for sale here. If Mr. Turner should have been on hand at 

N. Y. with his papers to-day we may have to prosecute the 
654 notes. Butter has fallen to 17e. for fine Western, so that it 
is as cheap as the butterine. 

"Tis useless to make haste at present. The time is past. So far 
the contracts have not been renewed, & so far as I can learn there 
will be more trouble in selling the oil than the manufacturing Co. 
have anticipated. It will all be wanted, however, later on. Ido not 
think we are loosing anything by the delay. 


Yours truly, ANDERSON FOWLER 


Skinner telegraphed to-day that you were willing to extend the 
contract. 

Notr.—The following is a copy of a night message sent to you 
this p. m.: 

“]T authorize you to extend contract for me fourteen days if you 
and your lawyer thinks best. See Skinner. Wilson and myself are 
of opinion that contract should have been closed here to-day.” 


655 20. 

Dated New York, 28th, 1877. 
To Lees & Hendricks : : 

I authorize you to extend contract for me fourteen days if you and 
your lawyer think best. See Skinner. Wilson and myself are of 
opinion that contract should have been closed here to-day. 


dod pd. ANDERSON FOWLER. 


656 21. 

Dated New York. 

Received at cor. Jackson and Clinton streets, Chicago, Feb. 25th, 
1877. 
To Lees, Hendricks & Co.: 

See Skinner. Wilson’s lawyer say- contract should be closed in 
New York to-day. Wilson says same. 


15 paid. A. FOWLER. 


ne ee — oe Ee 


ely eae ae «« 
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697 22 


' | New York, Dee. 14, 1877. 
Mess. Lees & Hendricks, Chicago. 
: GENTLEMEN: Your note received, and I have used all the influ- 


ence in my power to bear upon Mr. Wilson, but cannot get that 
note unless I put in the money to do so by lifting the note myself; 
if I did I never could get it from Wilson. I note what you say, and 
+ will go out myself between Christmas & New Year to settle up that 
acc. Jam glad Mr. Lees has started at something else. Don’t you 
| ' let Mr. Hendricks do anything until I go out. Would ship the oil 
if you can draw against it, say 10c. per lb. I have no faith in what 
Wilson says, & am afraid there is too much truth in your remarks. 
The company here are selling about 500 packages weekly, 
658 at about 16e. per lb. of an average, which pays expenses. | 
could help you out of butter, only the company have filled 

our people up before we started Chicago. 

Will write again soon. 


Yours truly, ANDERSON FOWLER. 
Hot) 23. Telegram. 
Dated New York, 14, 1877. 
4 Received at Ch’go, — 15, —. 
td 
¢ To Lees & Hendricks, beef-packers : | 
| Letter received ; ship oil; ten cents advance ; what date does con- 
tract expire? Going Chicago in fortnight, writing. 
17 paid; hf rate. A. FOWLER. 
O60 24. Telegram. 
‘ Dated New York, — 18, 1877. 


Received at Chicago, Dee. 19. 

To Lees & Hendricks, beef packers ; 

Wilson proposes contracting to pay you within six months all 
money invested by you with interest. Shall we accept contract ? 

20 paid ; h'lf rate. 

ANDERSON FOWLER. 
661 20. 
7 New York, March 25, 1578S. 
Mr. Hendricks. 

Dear Sin: Your letter received some time since. As regards 
ruse I have not seen the man at all. I understood you paid all 
your debts in St. Louis except the $6,000 you did not pay to me. 
You managed to let me into one lard suit out there, which was quite 
enough. If you did not pay him when there, why pay him now? 
I have not seen your drafts on Jenkins & Colen. Why not send 
them? How does Mr. Lees & yourself get on at the pork-packing. 
174 


8 ee cegae, ~h. —— eo a cn eee ey aay 
’ “ 
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I hear the beef business is not paying. Ilow did the suit with the 

St. Louis Beef Co. end? I hope to be in your city in April, when I 
expect to see you. 

662 Yours truly, ANDERSON FOWLER. 


Mr. Hendricks, room 6, 121 Dearborn St., Chicago. 


663 26. 
Marcn 28, 1878. 
Anderson Fowler, Esq. 

Dear Sir: Your letter — 25th inst. at hand. The whole letter is 
unkind, unfair, & a misstatement of facts. 

Your men, Walsh, Scott, & Wells, made the contract with Good- 
win, Bahr & Co. for the fat, & upon instructions received from you 
(while 1 was in New York) refused to receive any but selected fat, 
thereby causing suit to be brafugh]t. I could not help & should not 
be held to account for loss growing out of a contract which I did not 
make—in fact, which was made before I ever saw St. Louis at all. 
Your friend, Mr. Scott, had all charge of the funds at St. Louis, & 
paid all bill- himself. The matters then were all closed up while I 
was at Chicago & Mr. Lees with youin New York. I supposed, until 

Mr. Fruse came to Chicago, that his account had been paid 
664 with the rest. It is bad to be charged with act- for which you 

are in nowise accountable, after having lost every dollar you 
possess in the world [in] the venture and by the men who induced you 
to engage in the business. 

The drafts I gave to your Mr. Clifton three weeks ago & were for- 
warded by him in the name of Fowler Bros. I had no interest with 
Mr. Lees in the pork-packing. I kept their books up to the Ist of 
Feb-uary, since which time I have been with a friend in the real es- 
tate & collection business. 

The injunction against the St. Louis Beef Canning Co. did not 
hold. You will find me at room 6, No. 12! Dearborn St., when you 
come to Chicago. 


Yours respectfully, R. J. HENDRICKS. 
660 27. Telegram. 
Dated New York, 17, 1877. 
Received at —, via Chicago, Sept. 18. 
To Lees, Hendricks & Co.: 
Let Lees come — New York immediately; will fit up own ware- 
house at stock-yards 
13 pd; HL. rate. ANDERSON FOWLER. 
666 _ & a 
New York, May 17—1.30 p.m. 
Messrs. Lees, Hendricks & Co., c.o. Frank Clifton, Fowler Bros., 125 
La Salle St., Chicago, Ills.: 
Chicago, Ill. Carrier. 19 May, 9 a. m. 
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Exuipir R. W. B., master, Ke. 


o> 
—— 
— 
~] 


Memorandum. 
28. From Fowler Bros., 17 Broadway. 
New York, May 16, 1879. 
To Messrs. Lees & Hendricks, Chicago: 

GENTLEMEN: Your letter of 12th inst. duly received, and if I had 
not written our Liverpool house about the matter I would gladly go 
on on the basis you name; but, having put the matter before them, 
I must certainly wait their answer before doing anything definitely. 
[ see no reason, however, why you should not have your company 
completed. Our Mr. Phillips knows all the routine. Form the Co. 
for $10,000, and it can be increased. Afterwards, if we go to Atehi- 
son you will require to open a subseription-book for to take the 
stock. My brother would sign for my stock & his. You would 

have to sign for yours & Clifton for his. I will eable from 
668 — Liverpool about the 11th of June whether to go on in Chicago 
or Atchison. | | 
Sincerely yours, ANDERSON & FOWLER. 
669 29 


Lees, Hendricks & Co., 467 to 469 S. Canal street and 104 De Roven 
St. 
No. 6259. CuicaGo, Jan’y 2d, 1877. 
Corn Exchange National Bank of Chicago pay to the order of 
Messrs. Fowler Bros. twenty thousand dollars. 
$20,000.00. LEEKS, HENDRICKS & CO. 
Endorsed: For deposit acc’t. Frank Clifton, Fowler Bros., P. R. 
Hutiman. 
670 [Stamp.] 


$8,000.00. CuicaGco, Iuis., April 4th, 1877. 

Ninety days after date we promise to pay to the order of Messrs. 
Fowler Bros. eight thousand dollars at , value received, with 
interest at 8% per annum. 


No. —. Due —. 
Endorsed: Paid Fowler Bros. F. Clifton. 
671 [Stamp.] 
$5,000.00. Curcaco, May 4th, 1877. 
Ninety days after date we promise to pay to the order of Fowler 
Bros. five thousand ;$,y dollars at , value received, with inter- 
est a- 5% per annum. 


No. —. Due 


[Written across face:] Paid. Fowler Bros. I. Clifton, 
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672 Note. 
$5,393.94. Cuicaco, January 1st, 1877. 

Ninety days after date we promise to pay to Messrs. Fowler Bros., 
or order, eight thousand three hundred & thirty-three ,°;y dollars, 
at Fowler Bros’. office, 84 La Salle street, Chicago, with interest at 
the rate of 10% per cent. per annum, value received. 

No. 2. Due April 3d, ’77. va 

[Written across face:] Paid. 

Endorsed: Pay Frank Clifton, or order. Fowler Bros. Frank 
Clifton. 

For value received [we] guarantee the payment of the within note 
at maturity, with interest at — per cent. per annum after due until 
paid, waiving notice, protest, and diligence in collecting, and hereby 
agree to pay all costs and expenses paid or incurred in collecting 
tiie same. 

FOWLER BROTHERS. 
O7 3 Ne te. 
$8,000.00. Cnicaco, July 4, 1877. 

Ninety days after date we promise to pay to the order of Fowler «a, 
Bros. eight thousand dollars at the office of Messrs. Fowler Bros., 
Chicago, with interest at 5% per annum, value received. 

LEES — IHEN-. 

No. —. Due —. 

Endorsed : One hundred — sixty dollars’ interest paid on within. 
October Ist, 77. I. Bros. H. 

674 oU. Telegram. 

Dated New York, — 5, —. 

Ree’d at cor. La Salle and Washington Sts., Chicago, IlIs., Oct. 5, 
1878. 

To Lees, Hendricks & Co., care Board of Trade: 

I will answer you definately on Monday. 

JAMES WILSON. 

Collect. _ 


675 30. Telegram. 


Dated New York, — 25, 1878. 
Received at 80 —, 8 a. —, 6-26. 


To Lee & Hendricks, care Jas. Turner: 
Am working up matters in your interest; impossibie to bring 
them to a conclusion in an abrupt manner. 


18 p’d. JAS. WILSON. 
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G76 o0. Telegram. 
Dated Ch. Chicago, —, 25, —. 
Received at west end Twelfth-street bridge, Chicago, Aug. 23, 
1877. 
‘To Lees, Hendricks & Co.: 
Would like to see Mr. Ilendricks on ’change this morning. 
10 pid. rFRANK CLIFTON. 
O77 Sl. 
To Fowler Bros., Dr., 84 La Salle street, room 27, and stock-yards: 
Could Ed. Lees come to N. Y. this week? Would like to see him. 
A. FOWLER, 


Jackson & Canal. 


G78 o2. Telegram. 
Dated New York, — 19, 1877. 
Received at — Dee. 20, 5 a. —. 


‘To Lees & Hendricks, er. Moore P’k’g House: 
At Fowler’s request, telegraph to know if you accept my proposi- 
tion sent by him. Answer. 
JAS. WILSON. 
lS pd. Via A. & P. to Ch’go. 


67%) 33. Tel qram. 


Dated New York, 21, 1877. 

Received at U.S. Y’ds, Dee., 12.56. 
To Lees, Hendricks & Co., er. Moore I’k’g House: 

One of your firm come here immediately to close papers. I will 
pay expenses. Answer to Fowler. 


17 paid. JAS. WILSON. 
OSU 36. Tele gram. 


Dated St. Louis, — 13, —. 

Received at No. 58 West Polk street, Chicago, Nov. 13, 1879. 
To Lees & Hendricks: 

Be here in the morning without fail at Lindell Hotel. Bring all 
papers. 


13 paid. J. WILSON. 


681 Eexuipir 387 Henpricks. 
New York, Dee. 29th. 
Dear Ep.: Arrived here yesterday all right; saw Fowler, but Wil- 
son was out of town, so nothing was done yesterday; the $200,000 
due from ‘Turner goes to Wilson, Fowler, X ourselves, so if ‘Turner 
pays the notes we can afford to wait until the stearine pays the 
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other $150,000; Fowler is so busy that it is hard to get much of 
a talk with him; I hope to-day to have better luck; he thinks our 
terms, $10,000 cash, 10,000 10 days, 5,000 60 days, & $533.54 90 
days, is all right; says he does not think it policy for us to give up 
our business just at present. 


It is snowing here this morning; I will telegraph if I should 
draw for the $10,000 to-day or to-morrow. 
Yours sincerely, R. J. HENDRICKS. 
682 Exuipit 38 HENpRIcKs. 
Dated New York, —, 30 —. < 
Received at cor. La Salle and Washington Sts., Chicago, Ils., Dee. 
30, 1876. 
To Edward Lees, care Frank Clifton, Board of Trade: 
Give Frank ten or twenty thousand; go past office; letter Monday. 
10 p’d. R. J. HENDRICKS. 


‘ y 


683 Exuipir 39 HENpDRICKs. 
Dated New York, —, 24 —. 
Ree’d at 1 —, 24, 187-. 
To Edward Lees, 1157 State St.: - 
Feeling better; William has orders other side; butter nineteen ; 
Frank trying to get Chicago factory in company; know to-morrow 
afternoon. 


R. J. HENDRICKS. 


684 Exuibir 40 Henpricks. 
New York, Dee. 30th, 1876. 

Dear Ep.: We have the agreement made & signed. You are to 
pay over to Frank $10,000. I have telegraphed this day to that 
effect. If you could arrange to get the other $10,000, which is to be 
paid in 10 days, it would save giving a note for that amount. The 
remainder, $5,000, in 60 days, & $535.54 in 90 days, Mr. Fowler 
will take our notes. Iam togo to St. Louis as soon as I can to take 
full charge there. 

The papers, I think, are all right & are to be left in the hand- 
of Judge Fullerton until our money is paid & other small matters 
arranged. Neither party is allowed to sell or transfer any portion 
of his interest in everything, share & share alike. I don’t see any 
harm in borrowing some money from the bank; I think it better 

than giving a note for 10 days. Fowler seems on our side, & 
685 Ithink heis. If you conclude to get the $10,000 from the 
bank, telegraph Tusiday to Fowler- office so that we will get 
it before 2 o’clock. If Frank telegraphs from Chicago Tuesday we 
will get it intime. Iam to go tothe factory on Tuesday «& shall 
leave, if all is arranged Tuesday, for Chicago. 
Yours truly, 
LEES, HENDRICKS & CO. 
Per R. J. H. 


I wrote the firm name without thinking what I was about. 
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Exuipit 41 HeNpDRICKs. 


New York, Dec. 21st, 1878. 
Mr. E. Lees, Chicago: 

Dear Sir: On the 30th ulto. I wired you of Mr. Wilson’s illness, 
and again advised you of his condition — 3rd _inst., since which 
time he has been very ill & is still confined to the house. He de- 
sired me to write you, saying that as soon as he is able to be out 
and attend actively to business he will communicate with and 
fix the matter between you. 


Very truly, W. M. DEEN. 
OS7 Exuipit 42 Henpricks. 


Telegram. 
Dated N. Y., — 24, —. 


Ree’d at Chicago Jan’y 24th, 1877. 


To Lees, Hendricks & Co., Board Trade: 
Wm. thinks; say nothing; have Frank arrange Co.; willing to 
go into beef business with us alone; going; Lawyer Renwick talk-. 


R. J. HENDRICKS. 


688 Exuipit 48 Henpricks. 
Ti legram. 


Dated New York, — 2, 1877. 

Received at St. Louis, Mo. 
To R. J. Hendricks, Ashbrook’s P’g-House: 

Exercise your own judgment about settlement; take full manage- 
ment yourself; left Wells; return — Chicago; all stearine Fairbanks’, 
nine eight- loose. 


A. FOWLER. 
689 Exuipit 44 Henpricks. 


Cuicaco, Feb’y 13th, 1880. 
To Edward Lees, stockholder of the Lees & Hendricks Packing and 

Provision Company, Chicago, III. : 

You are hereby notified that a special meeting of stockholders of 
the Lees & Hendricks Packing and Provision Company will be held 
at the office of said company, rvom 9, 125 La Salle street, Chicago, 
Illinois, at four (4) o’clock p. m., on Mond: ay, February 19th, 1880, tor 
the purpose of electing a director in place of Anderson Fowler, re- 
signed, as the directors have failed to agree unanimously upon his 
successor. 

ROBERT D. FOWLER, 
President. 
< CLIFTON, 
» 


‘RAN 
sERT D. FOWLER. 


I K 
ROBE] 
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690 Deposition of Richard B. Kelly of the city of New York, 

taken before George Hoffman, a commissioner duly appointed, 

at the office of Kelly & Macrae, No. 237 Broadway, in the city of 

New York, in the State of New York, on the twentieth day of April, 
1880. 


Interrogatory first. State your name, age, occupation, and place of 
residence. 

Answer to first interrogatory. My name is Richard Bb. Kelly, 
twenty-eight years of age, attorney and counsellor at law by oecupa- 
tion, and reside [at] 130 East 61st street, in New York city. 

Interrogatory second. State whether you know the parties to this 
suit, or either ofthem. And,if so, how long have you known them, 
or either of them, respectively. 

Answer to second interrogatory. I do not know Lees or Hen- 
dricks, the complainants; I know Anderson Fowler; have known 
him at least six years, and I know James Wilson ; have known him 

for about six years. I only know James Harding by meeting 
691 him, he having had an office in the same building with me 
for about one year. 

Interrogatory third. Who eompose the law firm of Kelly & Macrae; 
where is your office and place of business ? 

Answer to third interrogatory. The firm of Kelly & Macrae is com- 
yosed of myself and of William I*. Macrae; our office and place of 
Sateen is at No. 237 Broadway, in the city of New York. 

Interrogatory fourth. Look upon the letter hereto attached, marked 
Exhibit A, and state in whose handwriting it is, if you know. State 
whether or not it was written by the direction of either member of 
your firm of Kelly & Macrae, when was it written, and to whom was 
it sent, and how sent. 


Exhibit A is shown witness. 


Answer to fourth interrogatory. That letter was written by Ed- 
ward C. Christie, who was at that time man-ging clerk for our firm. 
It was written by direction of deponent. It was written on the nine- 
teenth of March, 1879. It was sent either to Anderson Fowler or to 
Mess. Fowler Brothers at their office in New York city. It was de- 
livered at their office by somebody from mine. 

Interrogatory fifth. Why did you cause that letter to be 
692 written, if you say you caused it to be written ; for whom and 
at whose request did you act in causing that letter to be writ- 

ten ? 

Answer to fifth interrogatory. I caused it to be written to accom- 
pany a complaint so that that complaint should be properly veri- 
fied. I acted for Anderson Fowler and at his request when I caused 
that letter to be written. | 

Interrogatory sixth. Did you receive any answer to that letter ; 
if yea, from whom did the answer purport to come? Have you the 
answer in your possessiou; if not, what have you done with it? If 
you have the answer, produce it; attach it to your deposition. 

Answer to sixth interrogatory. I received from Fowler Brothers 
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the complaint verified. I have no recollection of receiving any other 
auswer, nor of any letter with it. I find no answer among my 
papers, and verily believe I got none. 
Interrogatory seventh. Did you receive the complaint referred to 
in said letter; if so, what did you do with it? Where is that com- 
plaint now? If you have control of it, produce it and attach 
693 it to your deposition ; if you cannot produce the original, then 
attach a true copy of said complaint. State the contents of 
said complaint. 
Answer to seventh interrogatory. I received said complaint and 
have it now in my possession. I produce it to be attached to this 
deposition. 


The complaint referred to is attached to this deposition, and is 
marked Exhibit b. 

Deponent here wishes note made of the fact that he acted in that 
matter for Anderson Fowler and on his retainer, and would have 
declined to produce and attach said complaint except that said An- 
derson Fowler has thereto consented, 


Interrogatory eighth. Did you ever file that complaint in court ; 
if yea, when and where? If nay, why not? At whose direction 
did you abstain from filing the same ? 

Answer to eighth interrogatory. I never filed said complaint. 
Under our practice it is not customary to file the complaint in such 
actions until we enter judgment. No one requested me not to 
file it. 

Interrogatory ninth. Did you commence a suit or suits against 

said James Wilson mentioned in that letter on said bills of ex- 
694 change oreitherof them; if yea, when and where; if nay, 
why not? 

Answer to ninth interrogatory. I prepared the said original sum- 
mons and complaint and the copy forservice. Nothing further was 
ever done, because it was impossible then to serve said James Wil- 
SON, although dilig ‘nt efforts were made so to do. He was absent 
from the State, and, from the best information I could get, he did 
not return until after the tenth of November, 1879, on which day 
we returned the drafts or bills of exchange in suit to Fowler Brothers. 

Interrogatory tenth. Did you ever. have those bills of exchange 
in your possession? From whom did you receive them? If you 
answer yea, What did you do with them, if anything ; to whom did 
you give them ? 

Answer to tenth interrogatory. I received the three bills of ex- 
change on ,March 17th, 1879, from Anderson Fowler or Fowler 
Brothers, and had the same in my possession until the 10th of No- 
vember, 1879, on which day we returned them to Fowler Brothers. 

Interrogatory eleventh. Have you any relations with said Ander- 

son Fowler as counsel in this present suit? Answer whether 
695 or not you have been retained by him; and, if yea, when 
were you retained in this suit” 

Answer to eleventh interrogatory. Both I and my partner were 
consulted by Mr. Anderson Fowler in relation to his answer in the 
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present suit. About January 5th, 1880, he first spoke to us in the 
matter, and we advised with Anderson Fowler in relation to his 
answer to the bill of complaint in this present suit and our retainer 
fee paid therefor. 

Interrogatory twelfth. Are you attorneys for Anderson Fowler or 
his professional counsel ” 

Answer to twelfth interrogatory. We are attorneys for him in 
some matters and for Fowler Brothers. 


RICH’D B. KELLY. 


696 Exuipit A. 
Richard B. Kelly, William I’. Macrae, Law office of Kelly and 
MacRae, 237 Broadway. 

Please direct all letters by mail to P. O. Box 1362. 

New York, 19th March, 1879. 
Messrs. Lees & Hendricks, Chicago, Ills. 

GENTLEMEN: We inclose herewith for verification complaint 
against James Wilson upon 5 bills of exchange. The verification 
may be made by one of your firm before a notary public, commis- 
sioner, or any person authorized to take affidavits, and there should 
be attached to the affidavit a certificate under the name and official 
seal of the clerk or other officer of the county in which the notary 
or commissioner resides, specifying that he is at the time of taking 
such oath duly authorized to take the same, and that such oath or 
affidavit purports to be wiken inall respects as required by the laws 
of your State. Please return complaint to us Culy verified and we 
will take immediate steps to collect the claim and press the matter 
to a speedy close. 

Very respectfully your ob't serv'ts, 
KELLY & MACRAE. 
Per ©. 


697 Summons. 
N. Y. Supreme Court. 
Trial to be had in the county of New York. 


Epwarp Lees AND Ropert J. Henpricks, Plaintiffs, 
against 
James Witson, Defendant. 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this ac- 
tion, and to serve a copy of your answer’on the plaintiff's attorney 
within twenty days after the service of this summons, exclusive of 
the day of service, and in case of your failure to appear or answer 
judgment will be taken against you by default for the relief de- 
manded in the complaint. 

Dated New York, 20th March, 1879. 

KELLY & MACRAE, 

Plaintiff's Attorneys, 237 Broadway, New York. 
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698 Enuipir B. George Hoffman, Commissioner. 
N. Y. Supreme Court. 
Trial to be had in the county of New York. 


KpwaArp Lees AND Ropert J. Hexpricks 
is, 


JAMES WILSON. 


The complaint of thie above-named plaintiffs by Kelly & MacRae, 
their attorneys. 

I. That on or about the 28th September, 1875, the plaintiffs above 
named, under their firm name of “ Lees & Hendricks,” made their 
three certain bills of exchange, as follows : 

” $3 333.00. C rie Lao). Sept. 28th, 1S78. 

“Sixty days after sight pay to the order of ourselves thirty-three 
hundred and thirty-three dollars, value received, and charge the 
same to account of— 


“LEEKS & HENDRICKS. 


“To James Wilson, Coal & Iron Exchange, 21 Courtlandt, New 
York.” 
* $3335.00. CurcaGo, Sept. 28th, 1878. 

“ Ninety days after sight pay to the order of ourselves thirty-three 
hundred and thirty-three dollars, value received, and charge the 


same to account of— 


“LEES & HENDRICKS. 


699 “To James Wilson, Esq., Coal & Iron Exchange, 21 Court- 
landt St., New York.” 
«33 999 Cuicaao, Sept. 28th, 1878. 
“Four months after sight pay to the order of ourselves thirty- 
three hundred and thirty-three dollars, value received, and charge 
the same to account of— 


“LEES & IENDRICKS. 


“To James Wilson, Esq., Coal & Iron Exchange, 21 Courtlandt 
St., New York.” 


LI. That Oli Or about the first day of f ctober, LS7S, the defendant, 
upon sight thereof, duly accepted each of said bills in writing for 
value received, and delivered the same to the plaintiffs. 

III. That at the maturity of each of said bills the same were duly 
presented for payment and payment thereof duly demanded and 
refused; whereupon the same were duly protested for non-payment, 
due notice of all which was given defendant. 

IV. That the cost of protest of said bills was three dollars and 
ninety-three cents. 

V. That no part of said bills of exchange or of said protest fee has 
been paid. 
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700 Wherefore plaintiffs demand judgment against defendant 
for the sum of ten thousand and two ,°,3, dollars with interest 
upon $38,334.31 from 38rd December, 1878, and with interest upon 
$3,534.51 from 2d January, 1879, and with interest upon $5,554.01 
from 4th February, 1879, besides the costs of this action. 
KELLY & MachAk, 
Attorneys for Plaintijs. 


Office & P. O. address: 237 Broadway, New York city. 
ee ? o/ 


701 Master's Report & Testimony. 
Circuit Court of Cook County. In Chancery. 
KpwAkD Lees AND Robert J. HENDRICKS _ ) 
Us. | ‘ y “yey 
. yr ‘ Gen. No. 5344S. 
ANDERSON FowLer, JAMES Witson, HENRY 5. > T No, 3446 
. . . . , s a o &@ Pe 
Towle, Benjamin P. Hutchinson, and Frank | 
Clifton. 


STATE OF ILLINOIS, |” 
Cook County, j e 
To the honorable judges of said court in chancery sitting : 

I, Walter Butler, master in chancery of said Cook county, de re- 
spectfully report that on the 4th day of March, A. D. 1880, at my 
office in Chicago, in said Cook county, complainant- appeared before 
ne by Charles A. Gregory, sq., their solicitor, and the defendants, 
Anderson Fowler and Frank Clifton, by John A. Hunter, Esq., of 
the firm of Hunter & Page, their solicitors, and the defendants, 
James Wilson and Henry 8. Towle, by Charles Kk. Offield, Esq., their 
solicitor, whereupon complainant’s solicitor introduced as a witness 
James Turner, who, being by me duly sworn, deposed and said in 
answer to the following interrogatories, as follows : 


702 Deposition of James Turner. 


(). What is your name, age, place of residence, and occupation ? 

A. My name is James Turner; I am 57 years of age; I reside in 
Chicago; I am a packer of provisions. 

Q. You have been subpcen-ed here to testify in this cause by the 
complainants ? 

A. I have. 

Q. How long have you done business in Chicago ? 

A. 23 vears. 

Q. Were you ever interested in the Mage patent for the manufac- 
ture of oleomargarine? And, if so, state when you became first in- 
terested 1n it. 

A. I have been interested in it. 

Q. Did you in the year 1876, about July or August, enter into 
any agreement with one James Wilson for a right to manufactur- 
in Illinois under the Mage patent? 

A. Yes, sir. 
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()..Did you then engage in the business of making butter under 
that patent ? 

A, Yes, sir. 

Q. State whether you are acquainted with Anderson Fowler and 
with Lees & Hendricks, the complainants in this cause, and with 
James Wilson, Henry S. Towle, Frank Clifton, & B. P. Hutchinson, 
parties in this suit. 

A. Iknow them all. 
703 (). Did you ever have any interview with Anderson Fow- 
ler and have conversation with him about the fall of 1876 
with reference to the business of manufacturing butter under this 
Mage patent? And if so, state when and where and under what 
circuinstances. 

The first time that I came across Mr. Anderson Fowler was on 
the cars going from here.to New York. We entered into conversa- 
tion, and I told him that I bad embarked in this oleomargarine 
business, and that I was going down there and try to consum-ate 
some definite arrangement; he said that that was in his line of 
business, and that if I entered into that business he wished I would 
call and see him at his office in New York, but I was busy and did 
not doit. Then, I should think, in September of that same year he 
Cume Up to Chicago, and then he or his brother, or both of them 
together, called at my office to see me; I was not in; my book- 
keeper made an appointment; they said they wanted to see me 
right away, and the book-keeper made an appointment with them 

to meet them at my house that night; when I got back 
704 he told me of it, and | told my book-keeper, Mr. Sullivan, 

that I wanted him to go up to my house and be with me 
when I had this meeting with Fowler. 

Q. Why did you want Sullivan ? 

A. These Fowlers bore the reputation of being pretty sharp, and 
I did not want to be one alone with them two. 

(). Proceed. 

A. So we met, and they told me that they wanted to take an in- 
terest with me in that business, both the butter business and the 
canning of beef and meats, and that they were abundantly able to 
furnish all the money that was necessary to make a very big busi- 
ness of it, and that it was right in their line of business in Europe, 
and they showed up the advantages that they had also in their dif- 
ferent houses established and their own brothers to run it for them, 
and that they also had got somebody in this city, some friends of 
theirs, that they were going to put into it in some — tv manage their 
part of the business; they did not tell me who it was that night, and 

they made another engagement for the next night; they stated 
705 ~~‘ that those friends livedin Chicago. I was anxiousto know who 

they were, as I wanted to know who I was to be associated with 
in business. The next night they came to my house again and 
brought with them Mr. Edward Lees, one of the complainants, and 
sald that he and his firm were the parties that they were figuring on 
to attend to their interest and to take a certain share with them in 
the operation. I had no objection to raise to it at all, and therefore 
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we agreed to meet in the city next day, I think, and we appeared 
before Mr. Pratt, the attorney, and there we began to negotiate and 
see how we could adopt some plan of partnership. Mr. Fowler ad- 
vocated one plan of a joint-stock company, and J did not like it, and 
[ told him that a joint-stock company was a very bad company un- 
less a man owned a controlling interest in the stock, and that I had 
had some bad luck in joint-stock companies, and I did not want any 
more of them. He said it would not be safe to go on with me as a 
partner, from the fact that I had given so many notes out 
706 ~=with James Wilson. He alluded to this contract under the 
Mage patent, and we spent a good deal of the time figuring on 
the thing & could not agree exactly; and finally I told him that if 
he dare not go in company with me for fear of becoming liable for 
those notes in some shape that I would sell him one-half my inter- 
est—which was two-thirds of the State of Illinois—in this patent 
for $100,000.00 (Mr. Lees was present at these interviews), and that 
I would take $60;000.00 and pay up those notes to Wilson. He had 
got himself posted exactly as to my financial standing, and told me 
of everything that | owed. I owed $20,000 to the bank. Mr. Fow- 
ler got to know all about that; that was at the National Bank of 
Illinois, and [ told him that on his paying me the $100,000.00 that 
I would pay the $60,000.00 of notes to Mr. Wilson and [I would pay 
the $20,000.00 to the National Bank of Illinois, and that would leave 
me clear and free from any indebtedness, except debts on real estate, 
but when I thought he was about to consum-ate something in that 
line they discovered a big flaw in my arrangements with 
707 ~=Wilson; that [ had no written contract with Wilson as to 
what he would do with his one-third; I had nothing but a 
verbal agreement; I had an option for the purchase of that one-third 
in my contract ; I could not control his disposition if I did not take 
the option. 

Fowler showed me that without a written contract Wilson was as 
much an owner of that patent and could do just as much with one 
share out of one hundred as I could do, or another party, with the 
ninety-nine shares, and so there was an impassable barrier there In 
the way which could not be removed, as it appeared. I then tele- 
graphed to Mr. Wilson quite a lengthy telegram. The sum and 
substance of it was that there were parties here from New York 
offering to buy one-half of my interest and pay me $100,000.00 cash 
for it, and out of that I would pay him $60,000.00 immediately, but 
the parties would not do anything unless he would put himself in 
writing as to the disposition of his one-third. He answered to that, 
referring me to his attorney, Mr. Skinner, of the firm of: Gondy, 

Chandler & Skinner. 
708 (). At that interview at Pratt’s whose attorney was Mr. 
Pratt ? 

A. Mr. Fowler’s, I suppose. | 

Q. Who did the talking and took the lead there in that matter 
of the negotiations ? 

A. Mr. Pratt and Fowler. 

@. Did Mr. Lees? 
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A. No; he stood by and listened; he seemed to be hanging on to 
Mr. Fowler. 

(J). Now, resume where you were before and proceed. 

A. I went and saw Mr. Skinner and asked him if he had heard 
from Mr. Wilson, and he said he had; and I said, He refers me to 
you, and stated the case to him, and the position I was in where I 
could realize the money and pay off all the notes and everything 
if Wilson would do so and so; and he said, When Wilson referred 
you to me it was nothing but a subterfuge. He knew that 1 had 
not the power to do anything in the matter. He said he had no 
instructions and no power to do anything at all that I wanted him 
todo. I then telegraphed back to Mr. Wilson and told him that 

Skinner said he had no power to act; to which telegram I 
709 ~~ believe I received no reply. That was the last I saw of Mr. 
Fowler then. 

Q. State any further transactions you had with Anderson Fowler 
in this matter, or with James Wilson. 

A. I think it was in December of the same year I went to New 
York, as things were in a pretty bad shape as regards this patent, 
and Wilson began suit against me for all these notes collectively and 
then separately. It injured me very much—my credit and my busi- 
ness. I went down in December to see what could be done with 
him; I rather think Wilson called me down. I went and saw him 
in New York, and he, after accusing me of not being smart, ete., 
said that those parties in Chicago wanted to buy out my Interest, 
and virtually had bought out my interest. I did not take much 
stock in what Wilson told me about these being Chicago parties 
down there. He said there were Chicago parties figuring with New 
York parties for my interest. But we got talking and he said he 
thought we had better go on and form a stock company, and he 

wanted to know if I would consent to it, and I said I would 
710 consent to almost anything that was to run the oleomar- 

garine business under this patent. Previous to this I had 
built quite a large factory in Chicago for that business, and put in 
quite expensive and extensive machinery, and Mr. Wilson was to be 
interested with me in this one-third, and that would virtually have 
paid me for one-third of that building. He agreed with me to put 
up that building, which I did at my own expense, and while I was 
doing that and carrying on my business at the same time he sued 
me on all these notes, and then i was called down by him to New 
York in December to see if I could not fix up with him and with- 
draw these suits. He said these were Chicago parties there In com- 
pany with New Yerk parties there that had really bargained for my 
interest in the whole concern, in which, as I say, 1 did not take any 
stock; I did not believe it at the time. 


Mr. Hunter objected to any interviews between Mr. Wilson and 
Mr. Turner as far as his clients are concerned, and in the ab- 
71] sence of his clients as irrelevant and incompetent. This ob- 
jection applies to all conversations heretofore testified to in 

the absence of Anderson Fowler. 
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Wilson proposed a company, and I consented. T asked him about 
the basis that he wanted to get up a company on, and he told me. 
I consented that I would see the parties, and he made an appoint- 
ment for me to meet — down at Anderson Fowler's office. I went 
down there, according to appointment, and met Mr. Fowler and Mr 
Hendricks, of Lees & Hendricks, there, and I learned from them that 
they had had already bought my interest out from under me and 
paid Wilson the money, and held my notes as security until they 
got me out, but we went to work notwithstanding that and made ar- 
rangements on the basis, I think, of a lease of the premises, that 
they should take hold of the business, and that I should give them 
back the title for the State of Illinois, I believe, or assign it to the 
company—no; I think there was no company about that business. 

I have had so many bargains with them that real-y I get 
712 mixed up about it. I think the first bargain was that I 
should lease them the premises from the Ist of March. 

Q. The agreement, whatever it was, that you came to In conse- 
quence of that meeting was put in writing, was It not? 

A. Yes, sir. 

Q. Take the paper which I now show to you and state whether 
that contains a copy of the agreement which was made at that meet- 
ing, or the result of it, as you understand it. 

Objected to by Mr. Hunter, unless the witness has the original 
here to compare it wit-. | 

A. This is the one that we drew up at that time. I see that the 
stipulations as the same as those we entered into, as far as I have 
read into it. 

Q. Where did this paper come from and in whos- possession has 
it been ? 

A. I think this is the one that has been in my office until quite 
recently, until within a few days past. 

Q. Did the meeting that you spoke of last take place some time 
between December 29, 1876, and the date of this agreement? 

A. Yes, sir. 
713 ®. You have not fixed the precise date of it. Did it take 
place some time between December 29, 1876, and the date of 
that agreement ? 

A. Yes, sir; it took place within two day- prior to this agree- 
ment. 

Complainants’ counsel offers said copy in evidence as an ex- 
hibit—X. 

Objected to by Mr. Hunter because it is not proved to be a copy 
and the original is the best evidence ; and because it is irrelevant 
and incompetent. Mr. Hunter also protests against this paper being 
made an exhibit by reason of the insufficiency of its proof as a copy 
and because the original is the best evidence. 

Q. Have you in your control the original of which that purports 
to be a copy? 

A. I could not say; my papers are at Judge Moran’s office. 
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Q. Was this agreement of which this purports to be a copy ever 
carried out? And if you say it was not carried out state what was 
the difficulty about it. 

A. It was carried out so far as my part was concerned. It was 

not carried out by the other parties ; they did nothing. 
714 Q. What was the difficulty ? 

A. The circumstances of that, as near as I can recollect 
them without having read them for years, was that I should rent 
them the premises, my factory, from March 1, 1877, until July 1, 1877; 
that on March Is t they were to take possession, and that ‘all stock 
and packages, everything in that line to be used in the manufacture 
of butter, ete., they were “to take and pay me the invoice value on 
that day. They did not come around, and I had one invoice taken 
of all the stock I had on hand, the packages, ete., which they would 
use in the business, and I also assigned, according to my recollee- 
tion, the license for the State of Illinois to these parties, and I made 
out a lease of the building, and,in the absence of Mr. Fowler and 
Mr. Wilson, I went and served it on Lees and Hendricks. I think 
Mr. Lees was the party in the office. I went and tendered to them 
this bill of sale, this lease, and license, and demanded the money ; 
it was something like $25,000.00 or $26,000.00 that the stock 

amounted to; they did not pay me; and I then sent through 
715 to New York t-o dispatches, one to Anderson Fowler and the 

other to James Wilson, of some eighty words in length, tell- 
ing them what had occurred that day ; that I had this day tendered 
to Lees & Hendricks this property, just as I have stated, and the 
payment had been refused; that I now tendered it to them and de- 
manded the payment of the amount of the invoice. 

Q. That contract was never carried out, you say. Was any sub- 
sequent contract made between you and the parties in writing? And, 
if so, state its date. 

Mr. Hunter objected to stating its date, unless the witness has be- 
fore him the original contract or some memoranda of his own from 
which he can refresh his recollection, and beeause this whole ex- 
amination is under objection, because of being irrelevant, incompe- 
tent, and states that he makes these general objections to save ob- 
jection to each question and answer separately. 


Q). Look at the paper I now hand you, and look at the signatures, 
and state whether they are the genuine signatures of the 
716 persons whose names they purport to be the signatures of. 
A. Yes, sir; this is the original document. 


Complainants’ counsel offer the document in evidence, and it Is 
marked Exhibit Y. 


Q. State whether it was a non-performance of the contract of Jan. 
31, 1877, Exhibit X, which led to the making of the contract of Oc- 
tober 1, 1877, shown in Exhibit Y. 

A. I had sued them after their failure, in March, to pay me that 
money as they had agreed to do on the former contract t, and they 
called me down to New York in the fall of 1877, and I went down 
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to New York and asked them if they wanted to go on with that suit 
at Chicago, or to act like business men and settle it. That was to 
Wilson and Lees, I think. I do not know but what it was with Mr. 
owler, too. They said they wanted to settle, but they wanted me 
to tell them what I wanted. I told them that we had made one 
bargain which I had endeavored to live up to and they did not, and 

that if that did not suit they should make a proposition of 
717 what would suit them, and they proposed a stock company 

in which I was so have certain stock; that I was to put in 
my factory and the license for the State of Illinois, and we selected 
a trustee, Mr. Towle, of this city, into whose hands all these docu- 
ment should be put, and he should hoid them until everything was 
performed. It resulted in that agreement of October 1, 1877, Ex- 
hibit Y. 

(). Was that agreement ever performed by Fowler, Wilson, & Lees 
& Hendricks ? 

A. Only a part of it was ever lived up to. 

-Q. Was any stock company therein contemplated ever made ? 

A. I believe not. I never heard of it. 

(). State whether or not Lees & Hendricks were not always will- 
ing that the stock company should be formed. 

A. Yes, sir. 

Q. They were desirous of it, were they not ? 

A. Yes, sir. 

(). State what you know about that. Did they perform their part 
and put in their notes, as they agreed, by surrendering the notes of 
yours which they held to the trustee, Mr. Towle ? 

A. Lees & Hendricks performed their part, as far as the notes were 

concerned. 
718 (). State what you know about Lees & Hendricks being de- 
sirous that the stock company should be formed as contem- 
plated by that agreement. 

A. They always told me that they were working to try to bring 
it about, and as far as they could do anything alone they did it. 

(). Did they state who stood in the way of it? 

A. Yes, sir; they could not get Wilson and Fowler along. 

Q. Could not move them up to it; is that it? 

A. Yes, sIr. 

Q. Did you deliver possession of your butter factory here to Fow- 
ler, Wilson, Lees and Hendricks ? 

A. I did as per contract. 

Q. What was done in that factory ? 

A. They did considerable fitting up to get things up to their no- 
tion, and they started to run; that was about October, 1877. 

(). State what took place between you, Fowler, Wilson, and Lees 
& Hendricks with reference to your disposition of that factory to 
them and delivering the things. State any conversation you had. 

A. I told these gentlemen, Messrs. Fowler and Lees and 

719 Wilson, before I commenced to negotiate for any company, 
or anything at all of the kind, it must be on the basis that 
whatever | promised or sold should be filled by this company. I 
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then told them that I had given a party in Germany a refusal of 
fifty or one hundred tons of this oil and they had the refusal of it 
until the 28th of that month, October, 1 think, 1877. I told them 
the price and everything connected with it. They agreed to do it; 
I told them I would not go on without it and | waited for the dis- 
patch until the 28th, and it came on the 29th, accepting my offer. 
Mr. Fowler and Wilson objected to my filling that order and diec- 
tated another dispatch to this party, to be signed by me, offering to 
them the same amount of oil at a higher price, stating that their 
telegram was one day late, for the refusal had run out, and that now 
they would furnish them at an advanced figure, to which the parties 
objected. The result was, they made me throw up that contract, 
they started their factory, and they never got any business that sea- 
son. They threw up the only contract they had a chance to 
720 make that season. 
(). Did Lees & Hendricks go to work there personally ? 

A. They did. 

(). What do you say about the diligence, care, and devotion to 
business exhibited by Lees & Hendricks at that factory at that time? 

A. It was ell that they could expect from anybody. 

(). What sort of workers were they ? 

A. Energetic; they did all they could—worked hard part of the 
time, night and day. 

(). What do you say about them as careful and attentive workmen 
or otherwise ? 

Objected to by Mr. IIunter on the question of character as busi- 
ness men as being improper and incompetent. 


A. I think they are very good business men. 

(). Did you see them at work in the factory ”? 

A. I did; and I was there all the time all along. 

(). About how long did the factory run? 

A. ‘Two or three months I should think. 

(Q). Did you, at any time after that—and, if so, when, and under 

what cireumstances—dispose of your Interest In the contract 

721 ~— of October 1, 1877, to George Harding ? 

A. I did; it was in New York in August, 1878, I believe; 
the assignment was in writing; I assigned the contract; what I sold 
was my Interest In that contract. 

(). State the circumstances under which you made that trade with 
George Harding. 

Objected to by Mr. Hunter on the ground that the witness has 
stated that it is in writing, and the written assignment is the evi- 
dence of the contract between them. 


A. I went to New York to dispose of my interest in some way, if 
| could, and applied to Mr. Wilson and told him that I wanted to 
dispose of it; that I had been disappointed; that they had lived up 
to nothing; that 1 wanted to dispose of my interest. He did not 
give me any encouragement at all—that he could do anything; but 
he did secure the attendance of Mr. George Llarding in New York, 
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and Mr. Wilson made the negotiations himself with him, and then 
came to me and told me that he had made arrangements; 
722 ~=that if I wanted to sell—if I would sell that property for 
$20,000.00, as I told him I would—he had found the man to 
buy it. 

Q. By the words, that property, you mean your interest in that 
contract of October Ist, 1877, do you? 

A. Yes, sir. He said he had only a few minutes to see Mr. Har- 
ding, and we should have to hurry right off to the boat. We saw 
Mr. Harding just before the boat left. 

Q. State what took place at that interview 

A. It was very short. Mr. Harding said Mr. Wilson had got him 
to agree to buy my interest in that contract for $20,000.00 for 50, 60, 
and 90 days, and that here was a form showing me—lI could pass 
the papers—the form of the assignment he wanted me to make on 
that trade, and asked me if that was satisfactory, and I told him it 
was. He then went on board the boat and got a piece of paper and 
wrote out three blank acceptances, each of them for one-third of 
$20,000.00 at 30, 60, and 90 days, and gave them to Wilson, and 
gave this form of assignment to Wilson for him to hand to me when 
I had executed this assignment—this contract; then we left. That 

is the last I saw of him. 
723 Q. And he departed ? 
A. Yes, sir. 

Q. You and Wilson went away together ? 

A. Yes, sir. 

Q. What did you do then? 

A. We got the contract and wrote on the form of assignment as 
given by Harding, and | signed it and handed it over to him. Ile 
gave me the acceptances that Harding had given him. 

Q. After signing it to whom did vou deliver it? 

A. To Wilson. 

Q. What took place, if anything, when he delivered you the ae- 
ceptances ; what was said and done? | 

A. He exacted from me a contract releasing all the parties to this 
contract of October 1, 1877, whereby I transferred to George Hard- 
ing any claim for damage or damages under that agreement, for him 
to sue or to do as he had a mind to with it, debarring myself from 
suing. 

Q. You say Wilson exacted that; what did he say? 

A. He said he would not deliver me the documents or acceptances 
until | had given him such an agreement, so they had an attorney 

in the room at our meeting, and they had that attorney go on 
724 = and draw a contract to that effect. This isa copy of the same. 
Q.- You executed such a contract and handed it to Wilson? 

A. Yes, sir. 

Q. Did he give you any copy of it at the time? 

A. He did, and this is it. It is marked Exhibit Z. 

Q. This is the identical piece of paper he handed you, is it ? 

A. Yes, sir. 
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The introduction of this exhibit is objected to by Mr. Hunter 
under his general objections. 


Q. Did you tell either Lees or Hendricks that you had made such 
a contract as that contained in the paper just handed to the master? 

A. I think not until recently. 

Q. Not until this suit was brought ? 

A. I think so. I have not talked with them until this suit was 
brought. 

Q. Did Harding pay his acceptances ? 

A. He paid one; the others were all protested, and he was sued. 

(). Did anybody endorse those acceptance; and, if so, whom ? 

A. The first acceptance was endorsed by Wilson. I got that dis- 

counted before I left New York. The second and third I 
725 ~=brought home with me, and | assigned them over to the First 

National Bank, and they sent them forward for collection ; 
they were protested, and they sued him. 

Q. Did you have any correspondence with Mr. Wilson about that? 

A. Yes, sir; when I learned that the first was protested I tele- 
graphed to him stating that Harding’s acceptance was protested. 
Ile did not answer me for two or three days, and then he answered 
that Harding’s acceptance was paid, and that Harding was good—I 
do not know—I think for half a million. 

(. Why were not the others paid ? 

A. I could not say; he didn’t pay them ; that is all. 

(). Did you have any treaty with Harding after that ; if so, when? 
A. Yes, sir; I had several letters from him. : 

(). Did vou have any interview or treaty negotiations with him ? 

A. I did in the course of the winter. 

(). That was*in 1878; when did you next see Harding ? 

A. The next time I saw him was at the Grand Pacific Hotel in 
Chicago; it was in January, 1879. 

(Q. Who was present at that meeting at the Grand Pacific 

Hotel? 
726 A. Messrs. Offield and Towle, Judge Moran, and myself 
and Mr. Harding. 

(). State what that meeting was held for, what purpose, and what 
took place at the time. 

A. Mr. Harding had been to my lawyer, Judge Moran, during 
the day and told him his trouble about certain acceptances, and that 
lhe wanted to see me, and wanted to know if Mr. Moran would bring 
me down that night for an interview at the hotel. Mr. Moran told 
him he thought he could, so he came around to my house that even- 
ing and wanted to know if I would go with him that evening to the 
hotel and see Mr. Harding. I said, Yes, sir; so we both went to- 
gether and found Mr. Harding there and Messrs. Offield and Towle, 
and we commenced to talk on this subject, and he said he was sued 
for about $14,000,00 and he could not pay it, meaning on my ac- 
ceptances, and that the suit had got so unpleasantly near that he 
had to come up and try to get the tlLing fixed. Ile said, also, that 
he found since he got here that 
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727 Mr. Hunter objected that if this interview resulted in an 

agreement in writing that that agreement in writing in the 
proper and only evidence in the case [that] the butter factory prop- 
erty had been sold. He wanted to know how the butter factory had 
come to be sold. 

Q. By the butter factory do you mean that property deseribed as 
yours in the contract of October Ist, 1877, which you were to convey 
to Mr. Towle, the trustee ? 

A. Yes, sir. 

Q. Proceed with your statement. 

A. He wanted to know what the facts in the case were; that he had 
heard that the butter factory had been sold, and Mr. Moran, [ be- 
lieve, replied, saying, You ought to know; you had the thing in your 
own hands. and vou ought to know what took place. He said he 
did not, and he said, You are aware that you took that assignment of 
that agreement conditioned that a mortgage of $2,000.00 on the prop- 
erty should be taken care of by yourself : that you paid so much 
subject to that; a mortgage of $2,000. OU he said he did. W ell, said 
he, it was your business to attend to it, and you did not attend to it, 

said Moran ; that the mortgages came due and were not paid, 
728 —s and the property was advertised and sold. Harding said that 

left him in a pretty bad fix and he said he saw now things 
had gone, and he was in a pretty bad boat and wanted a proposition 
made how to get out and settle up the wholething. Mr. Moran told 
him that whatever had been done in that affair he had done him- 
self and that he would meke him a proposition, and that was that pro- 
vided this whole thing could be settled up—all the litigation that ever 
had been ini \ugurated by either side and every body ‘connected with 
it—if the whole thing could be wound up under an agreement signed 
by each of these parties, that he would propose to Harding that he 
should lose what he had paid; that he would get back the accept- 
ances that were sued on and the suits be dismissed, provided Mr. 
Harding would give him such a document as would forever release 
Jas. Turner from any other suits. Harding agreed to do it if it was 
in his power to do it. 


Mr. Hunter, counsel for Anderson Fowler, protests against this 
whole examination as irrelevant & incompetent, Mr. Fow- 
729 ler not being present at these interviews, and objected to this 
course of examination, as no relief is prayed for in the bill 
or in the supplemental bill against any person or persons except Mr. 
Anderson Fowler, and because counsel seems to avail himself of the 
privileges of the master’s office to examine with reference to the con- 
versation between Mr. Turner and his counsel, Mr. Moran, and Mr. 
Harding and other persons not connected In any way, or professed 
to be in any way connected, with Mr. Anderson Fowler’s transac- 
tions. 
Counsel for the complainant asks Mr. Hunter if he appears here 
as counsel for either Harding or Wilson. Mr. Hunter says he ap- 
pears for no one except Mr. Anderson Fowler and technically 
730 of record for Mr. Frank Clifton; and as no relief is sought in 
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the original bill, in the amended bill, or in the supplemental 
bill against any person or persons except Mr. Anderson Fowler he 
therefore protests against this whole examination to-day as being 
improper, irrelevant, Incompetent, and will move to strike it out be- 
fore the chancellor. 


Q. What had he to ac-omplish in order to do it? Who did he 
have to get the consent of? 

He had to get the consent of Lees & Hendricks, Anderson 
fowler, and James Wilson. 

(). Had Mr. Harding any interview at that time with Anderson 
l‘owler at or before that meeting? 

The same day that we met at night; Mr. Harding went to the 
First National Bank with Mr. Fowler to make inquiries about me. 

Q. Did Mr. Fowler attend that meeting? 

A. He did not; he went with Mr. Harding, I believe, to see Judge 
Moran; Mr. Gage advised him, he told me, to see Judge Moran. 

(Q). Did you ever make any threat to sue Anderson Fowler on 

account of any breach in the performance of the agreement 
7ol of October. 1, 1877; if so, when and where’ 

A. I presume I did — a good many threats up to the time 
that I sold to Harding, but at the time that I sold to Harding I signed 
an agreement barring myself from sueing any of them for damages. 

(). Did you about that time make any threat — than you say ? 

A. | did. 

(). Did you after, making that agreement with George Harding, 
ever threaten to see any of the parties on account of the breach of 
the agreement? 

A. No, sir; I thought it was useless, because | had signed away 
my right to sue anybody. 

(). Did you cometo any written agreement that night at the Grand 
Pacific Hotel between you and Harding? 

A. The lawyers got at it and drew up a document, such a one as 
Mr. Moran dictated and advised, for Harding to pet all parties to 
sign before he would consent to this release and the withdrawal of 
these suits, ete. 

(). Did the other parties draw up any? 

A. Yes, sir; Mr. Offield and Harding and Moran, each of them, 
got at it, and from the three they made out to draw one that 

a 
732 (). By these suits you mean these suits on these acceptances 
a igainst Harding ? 
\. Yes, sir; by the bank. 
2. Were the : agreements thus propose «1 satisfactory or not? 
A. Yes, sir; they got them satisfactory before they got through. 
). Was any agreement signed ? 

A. If so, it was signed by ‘Harding: that is all. 

(). You did not sign any agreement in writing? 

A. No, sir; I do not remember that [ have signed anything; I do 
not think that there was anything drawn up for me to sign. 

(). What time did you break up and go away from this meeting ? 


, 
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A. I should tlrink, by the time Mr. Offield and Towle left, it must 
have been 12 o'clock; I stayed later, and Harding & Moran; I think 
it was about 2 o'clock when we got home in the morning; Harding 
stayed until i went away. 

(). What was done afterwards in that connection ? 

A. Mr. Harding took that document that was drawn up that night 
to get these parties to sign it; there was also an agreement made, | 

think, and a document drawn up that night, what to instruct 
733 Mr. Towle what to do in ease the signatures were obtained 

and everything settled; the same document that was drawn 
up there that night was signed by all the parties concerned and 
brought to Mr. Moran’s oflice. 

Q. Do you mean to say it was signed by Lees & Hendricks and 
Fowler & Wilson and Harding ? 

A. Yes, sir. 

Q. Have you in your possession any paper agreement relating to 
that signed by Mr. Towle and another signed by Mr. Harding? If 
you have produce it. 

A. This 1s the document. 

Complainants’ counsel offers it in evidence and it is marked Ex- 


hibit 1. 


Q. Is that the signature of Henry 8. Towle to Exhibit 1, the agree- 
ment that bears date the 20th day of June, 1879 ? 

A. Yes, sir; I think I could almost swear to that signature, but I 
did not see him sign it. 

Mr. Hunter admits that the signatures of Harding and Towle are 
genuine to Exhibit 1. 


Q. There is appended to Exhibit 1a copy of an agreement. Is 
that the way the document was handed to you with that 
734 = attached to it as it isnow? : 
A. I think so. 
Q. The copy of the agreement purporting to be dated January 15, 
1878, is that date, 78, correct or is that a clerical error for 1879? 
A. It should be 1879. 


Mr. Hunter objected to the copy attached to Exhibit 1 being in- 
troduced in evidence, as the original is the best evidence, and there 
is not sufficient evidence of its being a true copy of any paper. 


Q. Was the original of this agreement dated January 18, 1778, 
which is signed by Lees and Hendricks, Fowler, Wilson, & Harding, 
ever presented or shown to you ? 

A. It was. 

Q. On that having been executed did you thereafter give up the 
acceptances of George Harding? Did he get them back ? 

A. They were given up and the suits withdrawn. 

Q. Did you, in November, 1879, receive any dispatch from James 
Wilson purporting to come from him at St. Louis? 

A. Yes, sir; there were two dispatches from Wilson at St. 
739  Louis—I could not say just when it was, but it was last fall 
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or early in the winter—saying that in the absence of the ad- 
dress of Lees & Hendricks he wanted me to see them immediately 
and tell them, one or both, to come down; business of great im port- 
ance required their presence there at St. Louis. 

Q. What did you do? 

A. I immediately called them up on the telephone and had a con- 
versation with them; I[ forget whether with Mr. Lees or Mr. Hen- 
dricks or both of them; I got one of them and I told him the con- 
tents of this message; I read the message to him by telephone. 

Q. Did you receive more than one such dispatch from Wilson ? 

A. Yes, sir. T answered him; I gave him their answer, and in 
the course of another day or two I got another dispatch still more 
urgent, urgently requesting their coming down. In answer to my 
telephone to the first dispateh Lees & Hendricks said they had no 
time to go to attend to it, and they gave me to understand they 
should not go I then answered Wilson exactly, as near as I could, 

that they refused to come. In the course of a day or two I 
736 received the second dispatch from Wilson, more urgent than 

ever, that one of them should come. Lagain telephoned them 
the contents of this second message, to which their reply was about 
the same as it was before. I then telegraphed Mr. Wilson what 
their answer was, and also, for fear | was going to be bothered with 
any more of them, I gave him their address, so that he could tele- 
graph to them direct without going through me. 

(). Did Wilson come to Chicago after that? 

A. He did; I could not say how soon after; maybe a month and 
maybe less, but I think within a month. 

(). May it not have been much sooner, according to your recol'ee- 
tion ? 

A. It may have been a week; I do not remember just when it 
was. 


The further examination of witnesses in this proceeding, includ- 
ing the completion of the deposition of said witness James Turner, 
was then adjourned to the 5th day of March, A. D. 1880, at the hour 
of ten o'clock a. m., at the same place. 


At which latter time and place said examination of wit- 
737 nesses was adjourned to the 8th day of March, A. D. 1880, at 
the hour of 2 o'clock p. m., at the same place. 


At which latter time and place the further examination of said 
JAMES ‘TURNER, was continued, as follows: 

(). You.spoke of receiving certain telegrams from James Wilson 
from St. Louis; have you the original teiegrams you received to 
which you alluded, and will you produce them now as a part of 
your testimony ? 

A. I have those dispatches in my possession and I now produce 
them. 


Complainants’ counsel offers in evidence the two telegrams just 
referred to and they are marked Exhibits 2 and 3; to the introduce- 
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tion of which telegrams in evidence Mr. Hunter, counsel for Ander- 
son Fowler, objected. 


Q. You have previously testified that Mr. Wilson came up to 
Chicago after sending these despatches to you. State whether you 
saw him and conversed with him, and, if so, what he said in rela- 
tion to that. 


— 


1035 Objected to by Mr. Hunter as incompetent «& irrelevant, 
and a conversation between Turner and Mr. Wilson with 
which we have nothing to do. 


A. I did see him and talked with him; he said the business was 
that he had bought Fowler’s interest out of this patent—I under- 
stood it—for the State of Missouri and also [llinois, and that he had 
the money in his hands to pay over to Mr. Fowler, and lis object in 
getting Lees & Hendricks down there at that time was that he un- 
derstood there was some unsettled arrangement between them and 
Mr. Fowler, and he supposed it would be a good time for them to be 
aware of what was going on. 

(). State about when this conversation occurred. 

A. It was within two weeks after the date of those telegrams. 

Q. Do you mean to say that he told you that he had bought 
Fowler out or that he had sold out the Missouri interest ? 

A. | understood it that he was buying out Fowler’s interest, and 

that he had the money to pay over to him. It might have 
739 been that he was selling; he had the money in his hands, 

anyway, that was going to Fowler from the sale of this State 
or Missouri, or both. Iam a little indistinct about that; 1t was none 
of my business at that time; but he told me that he understood 
that the money that was in his hands Lees & Hendricks were inter- 
ested in. That is the reason he telegraphed up. 

(). In a previous answer you say they called me down to New 
York in the fall of 1877; whom do you mean by “they?” 

A. It was Wilson; he was always working with Fowler, and I 
me-nt they two, Wilson and Fowler. 

®. You did not mean Lees and Hendricks? 

A. No, sir; they were in Chicago. 

(). Now, 1n all these matters and negotiations between you and 
these parties, did Lees & Hendricks ever appear to take the lead in 
any of these transactions, or did they appear to be subordinate ? 

A. They were always acting in a subordinate capacity. 

Q. Whom did they seem to depend on and rely on? 


Objected to by Mr. Hunter. 


A. On Mr. Fowler. 
Q. Asa matter of fact,on whom did they rely and depend in these 
matters? 


740 Objected to by Mr. Hunter. 


A. On Mr. Fowler entirely. 
(. In a previous answer you say: “I told them that I had given 
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a party in Germany a refusal of fifty or one hundred tons of this 
oil, and they had the refusal of it until the 28th of October ;” who 
had the refusal of it? 

A. The parties in Germany. 

Q. A little further on you said: “I told them I would not go on 
without it, and I waited for a dispatch until the 28th, and it came 
on the 29th, accepting my offer ;” it came from whom ? 

A. It came from Meyer, at Bremen. 

Q). In another place vou say, in reply to a question about the 
diligence, character, and devotion to business of Lees & Hendricks, 
you say, “It was all they could expect from anybody ;” whom do you 
mean by they? 

A. I think | should have answered it and intended to answer it : 
“All that anyone could expect from anybody.” 

Q. After the meeting at the Grand Pacific Hotel, on January 17, 
1S79, you say that some contract was brought to you signed; did 
you ever have any conversation with anybody with reference to 
that matter? 

A. Yes, sir; I did, with two or three parties, probably— 
741 = among others with Mr. Schoenmann, the witness who is here 
present. 

(). State what it was. 

Objected to by Mr. Hunter. Mr. Hunter protests against this 
method of examination. 


A. I think that Mr. Schoenmann introduced the subject to me, if 
I recolleet right, by saving to me that he had learned that day 
the day before from a conversation that he overheard that [ had got 
the advantage of these gentlemen very badly in the butter business. 
[ asked him to explain himself, and he said that he happened to be 
at Mr. Fowler’s packing-house at the time mentioned, on that day 
or the day before, and lhe heard Mr. Fowler in very earnest conver- 
sation with Lees & Hendricks, and also this man Harding was there, 
at which Mr. Fowler told him that they had held me pretty tight 
for a number of years and had not used me right, and they thought 
that they had had me beat, ete., and used up, and that now [I had 
got the start of them very badly and had nearly ruined them for 
damages, and that Mr. Harding had got some arrangement whereby 
I could be settled with, provided they assigned some contract 
742 ~=6that he had with him for them to sign, and advised them 
very strongly to sign it; that he would sign it or had signed 
it, and that if they would all sign it they might get out of it. That 
was about the conversation. 


Cross-examination by Mr. Hunter : 
©. You have testified about receiving two telegrams from James 
Wilson from St. Louis with reference to Lees and Ilendricks’ con- 
nection with this patent, and that you telephoned the substance of 
the first message as well as the second. State fully what conversa- 
tion took place between you and Mr. Lees or Mr. Hendricks through 
the telephone. 
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A. I ealled them up, and somebody answered that was not Lees 
or Hendricks, and I asked him who he was, and he said he was one 
of Lees and Hendricks’ workmen. Said I, You go and fetch one of 
the principals here, and tell him here is a man that wants to serve 
a warrant on him; so they reported in a minute, and I told them 

that I wanted them to stand up and take it; that | was go- 
743 = ing to serve a warrant on them by telephone, and I really 

believe they thought I was going to do it by the way they 
acted; so then I told them to stand and listen and I would read it. 
I think I had Mr. Lees at one time and Mr. Ilendricks at another. 
So I read the dispatch to them verbatim, and I said, Now, that has to 
be answered either by you or by me. If you will answer it it will 
save me the trouble. They said I might answer it and tell him that 
they had not the time to come. With that I telegraphed back to 
Mr. Wilson, giving their answer. 

Q. Is that all that you said? 

A. That is just about all what was said. 

Q. That they had not time to go? 

A. Well, they might have added this to it—that they had been 
bamboozled enough on sucli trips. 

Did they not say that they were not interested in it? 

A. No,sir. 

(). Did they mention any inte rest at all in that telephonic dispatch 
about their interest ? 

A. No, sir; I do not suppose they knew what it was for, or what 
it was about. Williams’ d-spatch said, Come at my expense. I told 

them then and there. They said that they had had so many 
744 = dispatches calling them to New York so many times that 
they had got done running. 

Q. You had a ‘second dispatch in the evening ? 

A. Yes, sir; I did not get that until the next morning. 

Q. Did you call them up again by telephone? 

A. I did. 

Q. State what was said by you and by them the next morning. 

A. I read them the disppatch again. I told them [ had another 
warrant for them and I would read it to them. I did so, and they 
said they had no time to go—no inclination. 

Q. Where was their place at that time? 

A. On Canal street. 

Q. They were then running Lees & Hendricks’ Packing & Pro- 
vision Company ? 

A. I believe so; yes, sir. I answere- back to St. Louis and gave 
Wilson their answer and gave him their number. 

Q. You have stated that Lees & Hendricks were present & attend- 
ing to business all the time, and that they relied on Mr. Fowler en- 
tirely. Explain what you me-nt by that—their relying on Mr. 
Fowler. 

A. I should think that was in connection with our negotiations in 
New York. They were all present. I think that they relied on 

him. 
745 Q. Then you me-nt, by saying that they relied on Mr. 
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Fowler, to confine that to your. negotiations with Mr. Fowler 
and Lees & Hendricks and Wilson in New York when they origin- 
ally became purchasers into this patent ? 

A. That is what I was alluding to them. 

Q. You have stated in one of your answers that they appeared to 
be accoupying a subordinate capacity ; were they employees of Mr. 
lowler or of that proposed company; or in what was it they 
appeared to be acting in a subordinate capacity ” 

A. That also had reference to our negotiations in New York. 

Q. And not to any subsequent proceeding ? 

A. No, sir. 

(Q). You knew, as a matter of fuct, that they had become equal 
owners with Mr. Fowler in that patent, did you not? 

A. That is what I understood. 

Q. Then they did not occupy a subordinate capacity in their 
interests in that patent except as what appeared in that negotiations 
in New York when they originally purchased in? 

A. No, sir; they seemed to have sole control of it here when they 
took possession of the factory; there was nobody else there. 

(). Do you know who advanced the money to run this factory? 

A. I always understood that Mr. Fowler did. 

746 Q. This was preparitory, was it not, to the organization of 
the proposed company ? 

A. Yes, sir. 

Q. The intention at that time being to organize a company for 
the purpose of manufacturing oleomargarine ? 

A. Yes, sir; that was the agreement. 

Q. Do you know whether any steps were taken by you, by Lees 
& Hendricks, or by Fowler toward the organization of this pro- 
posed company ? 

A. I could not have taken any steps, for I did not have anything 
to do with it; they agreed to organize a company and to give me a 
certain portion of the stock after it was organized. 

(). Do you know of any of the others taking steps to organize the 
company ? 

A. I never did; if they did nothing was consum-ated. 

(). You were aware of the fact that they had sent down an appli- 
cation to Springfield and had a license to organize the company 
and had proceeded to a certain extent in organizing it? 

A. If I ever did I have forgotten it; perhaps they did. 

Q. Did you know of Lees & Hendricks’ also opening the factory 
in St. Louis? 

A. I have heard so—that is all. 

Q. Were you not interested in it? 

747 A. Not at all. 

Q. Do you know whether the factory that Lees & Hen- 
dricks undertook to run here for the concern paid or not during the 
time they were in control of it? 

A. I should not think it did. 

Q). Why didn’t it? 

A. They did not have any business. 
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Q. No demand for the oleomargarine ? 

A. There had been good demand, and I had a contract for, I think, 
100 tons, but Wilson & Fowler made me throw it up. 

Q. Was there any other demand in the markets of the world be- 
sides that one German option which you speak of ? 

A. It was an option until such a time, and then he took me up, 
but it happened to be one day behind time, and then those parties 
would not let me take it, Mr. Wilson and Fowler saying that they 
could do far better than take that contract. 

Q. The fact was that oil had gone up meanwhile, and they con- 
sidered they could do better than accept that proposition ? 

A. I do not know anything about that. 

Q. Do you remember at what price that option was? 

A. Twelve cents a pound, I believe. 
748 Q. What was the value of this product in New York and 
Liverpool at the time? 

A. At Liverpool there was no market for it. I never knew of any 
market for it at Liverpool. In New York it was worth the freight 
from Chicago more. 

Q. Do you know the reason why these parties did not proceed to 
organize the company that was proposed for the manufacture of 
oleomargarine ? 

A. I do not. 

Q. Were you not aware of the fact that it was admitted all ’round 
from the experience in the manufacture in Chicago and St. Louis 
that it would not pay at that time to go into the manufacture of 
this product—that it would be a losing business ? 

A. No, sir; I am not aware of anything at all of the kind. I do 
not know what their experience was in St. Louis, only by hearsay, 
but I had two cents a pound margin on that 12-cent contract, if I 
had been allowed to go on and fill it. 

(. Could you have manufactured it at a profit of 2 cents after 
the time when this option expired, considering the price of ma- 
terial ? 

A. Yes, sir. That would give me all the winter. 
749 (). Can you give me here what your raw material would 
cost and the cost of manufacturing during that winter ? 

A. Iwas buying rough fat that this was made from that winter 
at from four to five cents a pound. I was paying from some choice 
stock-yard fat 5} and 5} cents. No other materials except tallow 
entered into the manufacture of oleomargarine. There are several 
other articles that are products of this process, and they contribute 
part stearine, part oil, and a part goes back into tallow. 

Q. I wish to ask now with reference to how far the contract with 
you was carried out by these gentlemen. I refer to the contract 
where you were to get back your notes and get stock in the com- 
pany. 

A. It was carried out to the letter, as far as I was coneerned, on 
my part. On their part it was only carried out to the placing of 
my notes in the hands of the trustees to be surrendered. 


* 
ave 
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Q. Then Mr. Fowler and Messrs. Lees & Hendricks placed these 
notes in the hands of Mr. Towle, trustee, to be delivered to you? 

A. Yes, sir; they each held, as I understood, two notes, 
750  ~=there being six notes in all—Lees & Hendricks two, Fowler 
two, and Wilson two. 

. Did Wilson surrender his two ? 

A. Not on time; he did finally surrender them. 

Q. The n the only thing they failed in was the organizing of the 

company ? 

A. And the issuing of the stock and the furnishing of the money. 

(). I believe it is st ite “lin that agreement that you undertook to 
pay off a mortgage of $2,000.00 ; am I right? 

A. Yes, sir. 

(). Did you do it? 

A. It did not come due while I had any interest in it. 

(). When did it come due? 

A. I was in New York in August after these had all become due, 
and I saw no prospect of doing anything with any of them. I could 
not get them to carry out their contract, and I sold and assigned 
this contract to George Harding for certain considerations, he taking 
it subject to the mortgage, and he agreed with me to pay the mort- 
gage in writing on the assignment. 

Q). Hlow long was that after the execution - the contract ? 

A. I think the contract was made, if I recollect right, in 

751 October of the year before, and Lees & Hendricks went and 

occupied it during the winter and the next summer, nothing 

having been done all this while to furnish money, and in August of 

the year of selling I went down there and tried to settle the matter 

up in some way, and that is the time Harding bought me out, and 
I assigned this contract to him. 

Q. Why did you not sue Lees & Hendricks and Anderson Fowler 
for non-performance of this contract ? 

I had sued them before and they had sued me, and we sued 
back wards and forwards time after time; we got kind of tired of it, 
and I could not fetch nothing up, and I made up my mind if I got 
a chance to sell out the whole thing slick and clean I would do it, 
and I consum-ated it, as I thought, by selling it to Harding. 

(). When was this mortgage foreclosed ” 

A. It came due some time in the fall of 1575; in two or three 
months after I made this sale and assigned the contract to Harding. 

Q. Who held the mortgage ? 

A. I do not know who held it. The mortgage was given to 
Barker & Tuley, the gentlemen that I bought the property of. It 

was for purchase-money. 
702 Q. Who bought the factory after the foreclosure sale ? 
[ understood it was a party by the name of Culver. I 
have not seen him for years. 

(). Who owns it now? 

A. I do. 

Q. How did you come to buy it of Culver ? 
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A. It was sold two or three times, and finally T bought it back 
again. , 

(). Did you not have it originally bought out for you at the sale? 

A. I had nothing at all to do with it. 

Q. You did not in any way procure the sale under that mort- 


A. Yes, sir. 
QM. Whom did you purchase from immediately ? 

A. A gentleman of the name of Foster owned it when I bought it. 

(). Hlow did Lees & Hendricks manage the manufacture of this 
oil at the factory in Chicago; was it managed skilfully and prop- 
erly, in your opinion ? 

A. I do not believe that they understood the business enough to 
manipulate the manufacture of the articles themselves, but they got 
experienced help and went on and manufactured as well as most 
anybody could, I guess, out of the kind of stock they got. 


700 Q. About the time they went in there the manufacture of 


oleomargarine began to fall into some disrepute, did it not, 
in the markets of this country ? 

A. The demand seemed to all at once decline, all orders were 
withdrawn, and they got no business. 

Q. Was that the reason that they failed here in running profit- 
ably or was there any other reason in your opinion ? 

A. No, sir; | don’t think there was*’any other reason; with the 
help that they got and with the assistance that I was at all times 
ready to render them in the manufacture | think there was no 
trouble at al- if they could only get orders. 

Q. You say you were always ready to advise them as to the manu- 
facture; were they always prepared to follow your instructions or 
advice ? : 

A. Most generally. 

Q. Sometimes they did not? 

A. I thought they were a little headstrong at first, but they soon 
found out that I knew something about it. IT am under the impres- 
sion that the New York parties trie] to poison them against me as 
to what I knew about the business and they tried to go on without 
me, but after a while they came to and concluded that I knew some- 

thing about it. 
7o4 Q. Then the New York parties had not a very high opinion 
of your ability for manufacturing it? 

A. No, sir; they did not for some cause. 

Q. Was this Mage patent under which you had been manufactur- 
ing in controversy in the courts at the time ? 

A. Yes, sir; there was suit after suit commenced against a good 
many people, one in this city and others all over the country, in all 
the large cities. 

Q. The validity of the patent is still in controversy in the courts, 
is it not, here and elsewhere ? 

A. Yes, sir. 

Q. Do you consider the patent good ? 


Objected to by Mr. Gregory. 


“st 


a: 
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A. Ido not think that [ am competent to judge whether the 
patent is good or not. . 

Q. Ilave you ever been advised by any legal authority that it is 
not good ? 

Objected to by Mr. Gregory as immaterial and new matter. 


A. I do not think I have ever had any legal advice on that sub- 


ject as to whether or not it was good. 


Q. Would vou have sold out your interest in it so cheap if you 
had considered it a good and valuable patent ? 
755 Objected to by Mr. Gregory as immaterial. 

A. Things had become so complicated that whether it was good 
or bad | was glad to and almost obliged to sell it. 

Q. Hlow much did your interest in the patent for Illinois origi- 
nally cost you? 

A. The price that I agreed to pay Wilson was between $50,000.00 
and $60,000.00; that IT was to pay him for the two-thirds interest in 
[}linois. 

(). What did you finally sell it for ? 

A. I assigned the contraet or license for the State of Illinois over 
to this ecompany,Wilson, Fowler, and Lees & Hendricks, or [ believe 
that they wanted me to assign it to the original New York Dairy 
Company and let the dairy company issue a new license to these 
gentlemen, but my understanding was that I assigned over the one 
| had to this new concern or over to Mr. ‘Towle, as trustee for it. 

(). For how much ? 

A. I was to receive my notes all back and have so much stock in 
the concern. I also gave them a deed of the factory and ground on 

which it stood and ground enough to make 100 feet square, 
756 and placed that in the hands of Mr. Towle. If the New York 

Dairy Company had only protected us in the patent and given 
us the monopoly it would have been a very valuable patent. 


Redirect examination by Mr. Grecory: 
(). When you speak of the New York Dairy Company do you 
mean the United States Dairy Company of New York, so called ? 
A. Yes, sir; I think that is the name of it. 


Recross-examination by Mr. Hunter: 
(Q. You had not an interest in the patent, but only a license to 


manufacture in [linots ? 
A. That is the way they put it. 


Redirect examination by Mr. Grecory : 
Q. In that negotiation with Mr. Harding in August, 1878, in New 
York, did Harding agree, or did Wilson agree for Harding, that 
Harding should take care of the mortgage on your butter 
757 ~— factory in Chicago; was that matter talked of; was it known 
to Mr. Harding ? 
A. It was written on the assignment. 


41—174 
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Q. If it should turn out that there was nothing written in the 
assignment, still my question is whether that matter was talked of 
with Harding and whether or not he did not know that he was to 
take care of fhat mortgage. 

A. Yes, sir; that was my understanding ; the price I set on the 
butter factory was $20,000.00, and then whoever bought it to take 
care of the mortgage. 

(). Did you not start or give currency to any story that Robert 
Hendricks said he would sell his interest in the oleomargarine 
license in Illinois for $5,000.00? If so, state what you know about 
that. 

A. I was called to New York during the latter part of the winter 
that Lees and Hendricks ran thishouse. I was called to New York 
by Wilson, and Wilson told me that he had made Lees and Hen- 
dricks an offer for their interest ; he told me what offer he had made 
them; it was, I think, that he would pay them back the same money 
that they gave for it, and he seemed to be anxious for a reply. 1 
understood that he had made this offer for it through Mr. Fowler, and 

Mr. Fowler telegraphed them, and I[ told them that he 
758 — did not need to be anxious for a reply, for he would get that 

sure. And what will the reply be, said he. Said I, It is cer- 
tain that they are going to take it. He wanted to know why I was 
so certain. I told him that I overheard Mr. Hendricks say the other 
day that he was so hard up that they were ruined by this business ; 
that he was completely out of funds, and that he would take—I do 
not know—five or ten per cent. on all he had got in there to sell it. 
I told Wilson that, and that was what made me sure that they would 
take him up. 

(). Do you mean to say that Mr. Hendricks ever offered to a cus- 
tomer to sell his interest at that price, or do you mean to say that 
that was a remark of his at one time in a moment of depression ; 
what is the fact about it? 

A. I never knew him to make an offer of that kind to any cus- 
customer—nothing at all of the kind—but it was in one of his de- 
spondent freaks, which he had a number of, that he made that 
remark, 

(). Did you hear Lees say that he would part with his interest for 
any such sum ? 

A. No, sir; I do not recollect that I ever did. 


~~ 


Pov Recross-examination by Mr. Hunter: 


(). How did you come to assign this factory to George Harding 
and your interest in that contract when you had already deeded it 
to Mr. ‘Towle as trustee ? 

A. IL assigned to him whatever interest I had in that contract ; 
he merely stepped into my shoes. : 
JAMES TURNER. 

Subseribed and sworn to before me this 8th day of March, A. D. 
1SS0. 

WALTER BUTLER, 
Master in Chancery of Cook County. 
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760 Subpeana. 


STATE OF ILLINOIs, } 
i. - $8: 
Cook County, J 


The people of the State of Illinois to Samuel Schonemann [and] St. 

Clair Sutherland : 

You are hereby commanded to appear before me, at my office, 
room 27, Portland block, No. 107 Dearborn street, in’ the city of 
Chicago, in said county, on Monday, the Sth day of Mareh, A. D. 1880, 
at 2 o'clock p. m., then and there to testify the truth in a suit now 
pending in the circuit court of said Cook county, on the chancery 
side thereof, wherein Edward Lees et a/. are complainants and An- 
derson Fowler et al. are defendants, on the part of the complainants ; 
and this you shall in nowise omit under the penalty of the law. 

Given under my hand this 5th day of March, A. D. 1880. 

WALTER BUTLER, 
Master in Chancery of the Cirenit Court of Cook County. 


(Endorsed.) 


STATE OF ILLINOIS, | 
; 88: 
( ook: ( ounty, J 
li bB. Felsenthal, being duly sworn, under oath says that he 
served the within subpcena by reading the same to the within- 
named Samuel Schoeneman on the 5th day of Marc’:, A. D. 1SS0. 


ELI B. FELSENTHAL. 


Subseribed and sworn to before me this 5th day of March, A. D. 
LSSQ. 
sear. ] JOSEPH WEIGSELBAUM, 
Notary Public. 


STATE OF ILLINOIS, ) _. 
Cook County, ‘ seal 
Charles A. Gregory, being duly sworn, under oath says that be 
served the within subpeena by reading the same to the within- 
named St. Clair Sutherland this 5th day of Mareh, LSS. 
CHARLES A. GREGORY. 
Subscribed and sworn to before me, a notary public for said 
county, this Sth day of March, 1880. 
[SEAL. | ELI B. FELSENTHAL, 
‘ Notary Puhlie. 


T61 Subpana. 
STATE OF ILLINOIs, | 
; a - $8 
County of Cook, | 
The people of the State of Illinois to James Turner : 


You are hereby commanded to appear before me at my office, 
room 27 Portland Block, No. 107 Dearborn street, in the city of 
Chicago, in said county, on Thursday, the 4th day of Mareh, A. D. 
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1880, at 10 o’clock a.m., then and there to testify the truth ina 
suit now pending in the circuit court of said Cook county, on the 
chancery side thereof, wherein Edward Lees & Robert J. Hendricks 
are complainants and A. Fowler et al., defendants, on the partof the 
said complainants; and this you shall in nowise omit under the 
penalty of the law. 


Given under my hand this 2nd day of March, A. D. 1880. 
WALTER BUTLER, 


. , ~~ 
Master in Chancery of the Circuit Court of Cook County. 
(Ezdorsed.) 
STATE OF ILLINOIs, | . 
. 88 
Cook County, j 
Eli B. Felsenthal, being duly sworn, under oath says that he 
served the within subpana by reading the same to the within- 
named James Turner on the 2 day of March, A. D. 1880. 
ELI B. FELSENTHAL. 
Subseribed and sworn to before me this 2d day of March, A. D. 
1880. 
[ SEAL. ] DAVID W. MEDBURY, 
Notary Public. 
<> 


762 Exuipir Y. W. B., master, Xe. 


Agreement made October Ist, 1877, between Edward Lees and 
Robert J. Hendricks, composing the firm of Lees & Hendricks, of | 
Chicago; Anderson Fowler, of New York city,fand James Wilson, | 
of the same place, parties of the first part, and James Turner, of 
Chicago, Illinois, party of the second part. 


The parties of the first part hereby agree toorganize a corporation 
under the laws of Illinois for the manufacture of oleomargarine, but- 
ter, stearine, and analogous products under the patent owned by the 
United States Dairy Company of New York, such company to be 
located in the city of Chicago, and to be organized and in operation 
within three months from the date hereof. 

And the said parties of the first part also agree to provide suffi- 
cient working capital to carry on the business of the proposed com- 
pany upon the premises now occupied by Mr. Turner, and which is 
to be conveyed to said proposed company as hereinafter provided. 

For the purpose of being subsequently conveyed to the proposed 
company thus to be formed, Mr. Turner agrees to convey on or 
before November Ist, 1877, to Mr. Henry 8. Towle, of Chicago, 
with good title and by usual warranty deed, his present butter 

factory on Archer avenue, in Chicago, with all the ma- 
763 chinery and appliances used by him thereon, together with 
the plot of land whereon the same stands, and which forms 
a paral-elogram of one hundred feet, more or less, in front on Archer 
avenue by one hundred and twenty-five feet in depth. And Mr. 
Turner hereby covenants and agrees that if the actual frontage on > 


Or 
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suid Archer avenue is less than one hundred feet he will further 
convey to Mr. Towle of land adjoining the said premises in the rear 
au quantity sufficient to make up the entire plot or quantity conveyed, 
equal to twelve thousand five hundred square feet, superficial meas- 
ure. 

Mr. Turner hereby also agrees to assign and transfer to Mr. Towle, 
for the purpose of being subsequently assigned to the said company, 
the two-thirds interest now owned by him in the license heretofore 
issued by said United States Dairy Company to use its patents in 
said State of Illinois, and he also agrees to procure from Mr. 
Charles W. Weston his consent that Mr. Towle shall assign to the 
proposed company the one-third interest in said license and right 
to operate said patent now held in trust by Mr. ‘Towle, said last-men- 
tioned assignment and consent to be delivered to Mr. Towle on or 
before November Ist, 1877. 

The said land is now subject to a mortgage for twenty-five 
764 ~~ hundred dollars, but it isunderstood and agreed that said land, 
together with all the machinery, apparatus, and appliances 
now in use in said factory, shall be conveyed by Mr. Towle to the 
said company entirely free and clear of encumbrance, and with good 
title to the lands by the usual warranty-deed, and it is agreed that 
Mr. Turner’s wife will unite in the conveyance to Mr. Towle, and 
that any and all papers necessary to perfect the title of the proposed 
company to this property, reai and personal, and to the exclusive 
right to the said license will be executed by Mr. Turner and by Mrs. 
Turner where necessary, and that the licenses and all assignments 
thereof and all other papers incident thereto will be placed in the 
hands of Mr. Towle, to be by him transferred to said company. 

Mr. ‘Turner heretofore, in the year 1876, made his six promissory 
notes to James Wilson, each being for the sum of eight thousand 
six hundred and eleven dollars, and on some of these notes suits are 
now pending in the United States court in Illinois against Mr. 
Turner in favor of some of the parties of the first part hereto. Now, 
it Is agreed that on the due conveyance to Mr. Towle of the factory 
premises and property, real and personal, and of Mr. Turner's two- 
thirds interest in the said licens® and all rights thereunder, and on 

the execution and delivery of the said consent by said Mr. 
765 Weston, and the delivery of said instruments and papers as 

aforesaid, these suits shall be discontinued, each party pay- 
ing all his own expenses therein, and that the notes themselves shall 
be given up and surrendered to Mr. ‘Turner. 

Upon Mr. Towles conveying the factory premises and property, 
real and personal, and the said license and right to the proposed 
company it is agreed that it shall pay for the same in full-paid 
stock seventeen and a half (173) per cent. of its capital stock to Mr. 
Turner, which Mr. Turner agrees to accept therefor, said stock to be 
issued to Mr. Towle and by him forthwith transferred to Mr. Turner, 
unless there should prove to be encumbrances upon the property at 
that time, in whieh case said stock, or such portion thereof as may 
be agreed upon by the parties hereto, shall remain in Mr. 'Towles’ 
hands as security for the payment of such encumbrances until the 
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same are discharged of record, said stock to be released to Mr. Turner 
from time to time as he discharges the encumbrances in quantities 
proportioned to the encumbrances paid off. Mr. Turner having in 
operation certain slaughter-houses in the city of Chicago hereby 
agrees to sell and deliver to the proposed company the entire pro- 
duct of beef fat of said slaughter-houses at the market price of the 
same for tallow purposes at the time of delivery, and the company 
shall, while in operation, take all of such clean, sweet fat as it 
766 can use in the prosecution of its business at the said price. It 
is agreed that the company proposed to be formed shall be 
called the “ Illinois Oleo Company,” and that steps shall be taken 
as promptly as possible to organize the same. Meantime Mr. Turner 
agrees forthwith to turn over to Messrs. Lees and Hendricks the 
said factory property, real and personal, with all its machinery and 
appliances, so that they may proceed with the business of manutact- 
uring under said patent on accountof the proposed company. Mr. 
Turner hereby covenants and agrees to give his best influence and 
effort to further the interests of the proposed company, and he in 
particular covenants and agrees that, except so far as engaged 
therein in the proposed company, he will not engage in the manu- 
facture of oleomargarine, butter, or stearine from animal fats during 
the next ten years without the written consent of said company. 

It is mutually agreed that the seales recently erected by Mr. 
Turner, partly on the ground to be conveyed to said company and 
partly upon other adjoining land of Mr. Turner, shall be used for 
the mutual benefit and convenience of Mr. Turner and Messrs. Lees 
& Hendricks, and subsequently of said company, until such time as 
the company may require to use the ground upon which said scales 
are built, in which case Mr. Turner shall have the liberty to remove 
them to his own lands. 

It is mutually agreed by the parties hereto that all agreements or 

covenants heretofore existing between the parties hereto, or 
767 ~~ any of them, in respect to any matters or in anywise affecting 

the matters herein treated of are hereby abrogated and shall 
have no further force or effect. 

In witness whereof the parties hereto have set their hands and 
seals the day and year first above written. 


LEEKS, HENDRICKS & CO. [sEAL. | 
EDWARD LEES. [SEAL. 
ANDERSON FOWLER. SEAL. 
JAMES WILSON. SEAL. 
JAMES TURNER. SEAL. | 


Sealed and delivered in the presence of— 


768 Exuipit Z. W.B., master, &c. 

lor and in consideration of one dollar to me in hand paid, receipt 
of which is acknowledged, I hereby sell, assign, transfer, and set over 
to George Harding all my claim for damage or damages under a cer- 
tain agreement in writing made between Anderson Fowler, Lee-, 
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Hendricks & Co., James Wilson and myself, dated October Ist, 1877, 
with right to claim, demand, or sue for same in my name or other- 
wise, but at his own proper costs and expense, hereby ratifying and 
approving every act and thing that he, said Harding, may do in the 
premises, 
Witness my hand and seal this 28th day of August, 1878. 
(Signed) JAMES TURNER. [seat.] 


(The words “act and” on 15th line and “ said Harding” on 16th 
line interlined before execution.) 
Witness: 
(Signed) HENRY REMSEN. 


STATE OF NEw YORK, l. 
City & rc of New York, " 


On this 28th day of August, 1878, before me personally came 
James ‘Turner, to me known to be the individual deseribed in and 
who executed the above assignment, & acknowledged to me that he 
executed the same. 

(Signed) HENRY REMSEN, 
Notary Public (122), N. Y. Co. 
_— ct ony, 


. PATTERSON, New York. 


769 Exuipit One. W. bL., master, «ec. 


Whereas a certain agreement in writing was made and entered 
into between Edward Lees, Robert Hendricks, Anderson Fowler, and 
James Wilson, of the one part, and George Harding, of Philadel- 
phia, of the other part, which agreement was dated the 18th day of 
January, A. D. 1878; and whereas on the back of said agreement 
has been written by said George Harding and by him signed a cer- 
tain authority and direction to me dated January 22d, 1879, a copy 
of which said agreement, with a copy of said authority and diree- 
tion thereon written, is hereto attached; and whereas, by virtue of 
such authority and direction, I have settled all the matters and things 
existing between the said Lees, Hendricks, Fowler, Wilson, and Hard- 
ing and the said James Turner mentioned in said agreement and 
authority, and which grew out of certain contracts at various times 
entered into between said named parties relating to the oleomarga- 
rine patent held by the United States Dairy Company of New York: 
Now, therefore, I, Henry S. Towle, by virtue of the power and au- 
thority vested in me by said George Harding, and as his agent 
and attorney, do hereby release the said James Turner from all 

claims and demands, actions, and causes of action at law or 
770 ~~ in equity heretofore or now held or claimed by said George 

Harding againt him, said Turner, and also from all claims 
and demands of the said Lees and Hendricks, Fowler, Wil- 
son, or either of them, which in any manner arise under or grow 
out of the contracts existing heretofore between said last-named parties 
or either of them and said Turner relating to the said oleomargarine 
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patent, or the forming of a corporation in the State of Tllinois for the 
carrying on of said oleomargarine business or other matter, or thing 
with reference to said oleomargarine business or patent meaning 
and intending that this paper only applies to whatever power or au- 
thority I, the said Henry 8. Towle, have under the agreement and en- 
dorsement of said Harding above described. 

In witness whereof I have hereunto set my hand and seal, at Chi- 
cago, Illinois, this 20th day of June, A. D. 1879. 


HENRY 8. TOWLE. [seat] 


I hereby authorize and direct my attorney and agent, Ilenry S. 
Towle, to execute for me in the foregoing release, and [ hereby 
approve and ratify the settlement which he has made with the said 
James Turner. 


GEORGE HARDING. 


Whereas by an agreement made October Ist, 1877, between Edward 
Lees and Robert J. Hendricks, composing the firm of Lees & Ien- 
dricks; Anderson Fowler,of New York city,and James Wilson, 
7/1 of the same place, parties of the first part, and James Turner, 
of Chicago, party of the second part, the said James Turner 
became obligated to perform certain things therein set forth, and 
the parties of the first part became obligated to perform certain things 
therein mentioned; and whereas the said Turner was entitled there- 
under to receive certain stock in a COTMpPany to be formed; and 
whereas Ge OTrLe llarding, of Philade Ip hia, has by assignment become 
possessed of the certain interests of said Turner to said stock, and 
also his claim for damages for non-fullfilment of said contract; and 
whereas said Turner conveyed by deed a certain real estate to TLenry 
S. Towle in trust for a company to be formed under said agreement ; 
and whereas it is claimed by said Harding as assignee of said Tur- 
ner that certain damages have been inflicted upon said Turner by 
breach of said contract by the parties of the first part therein men- 
tioned; and whereas it is claimed by the parties of the first part to 
said agreement that said Turner has failed to comply with his con- 
tracts and undertakings thereunder: Now, it is hereby agreed by and 
between the parties hereto that all right of action or claim on be- 
half of the parties of the first part against said Turner are hereby 
assigned and transferred to ner Harding, and he is authorized to 
sue for and recover the same or to compromise and settle them, and 
said Harding is erent to direct said Henry 8. Towle, trus- 
772 ~—s tee as aforesaid, to institute suit or to settle the said claim 
and release said Turner or to convey to any one whom said 
Harding may request or designate any title, claim, or demand, or 
interest in said real estate mentioned in said former agreement; and 
said Harding agrees on his part to hold harmless from all damages, 
claim, demand, or suit against either of the parties hereto by said 
Turner under said former contract, and to defend all suits brought 
by said Turner, and to release all claim of the said Harding under 
his assignment from said Turner. 
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It witness whereof the parties hereto have signed their names and 
affixed their seals this 18th day of January, A. D. 1878. 
EDWARD LEES. [SEAL. 
ROBERT J. TENDRICKS. [sear 
ANDERSON FOWLER. SEAL. 
JAMES WILSON. SEAL. 
GEORGHE HARDING. SEAL. 


Kndorsement on back : 

[ hereby instruct and authorize Henry 8. Towle, trustee, to insti- 
tute suit against James Turner upon or under his warranty deed 
or covenants, or in his discretion to settle said suit and release to 
said Turner any claim mentioned herein, and to covey to Lewis Za- 
lin, or other party, the title to the property within referred to. 

January 22, 187%. 


GEORGE HARDING. 


lio Exuinit Two. W. B. master, &e. 


Received at 511 Archer Ave., cor. Quarry street, Chicago, Nov. 
4, 1879. 
Dated St. Louis, — 4. 


To James Turner: 

See Hendricks, of Lees and Hendrick- imm’d’y; have him take 
to-night’s or first train here at my expense, and report at Lindell 
Hlotel. Lose no time. This is confidential to every one but you 
and Lees or Hendricks. Wire answer. 

40 paid. J. WILSON. 
i74 Exuipit Tourer. W. B. master, €e. 

Received at 648 Cottage Grove -avenue, Chicago, Nov. 4, 1879. 

Dated St. Louis, Mo., — 4. 


To James Turner, 1578 Prairie Ave.: 

Your answer received. I do not know Lees’ or Hendricks’ ad- 
dress ; please see them both to-night if possible, and have Hendricks’ 
partner come, Mr. Lees. It is to their interest. 


30 paid. J. WILSON. 


7i0 Deposition of St. Clair Sutherland. 
M’cu 8, S30. 
Mr. Sunderland, —— Gregory. 


And on, the same day, at the same place, the same parties being 
present, complainants’ solicitors introduced as a witness St. CLAIR 
SUTHERLAND, who, being by me duly sworn, deposed and said, in 
answer to the following interrogatories, as follows: 

Q. What is your name, age, place of residence, and occupation ? 

The whole examination of this witness is objected to by Mr. 
Ilunter as irrelevant and incompetent, so far as Anderson Fowler is 
concerned. 
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A. My name is St. Clair Sutherland; I am 68 years of age; I 
reside 1n Chicago. 

Q. Do you know James Turner, Anderson Fowler, and Lees & 
Hendricks? 

A. Yes, sir. 

(). With reference to the fall of 1876 did you at that time have any 
connection with James Turner? If so, what was your relation with 
him? 

A. I was not in Mr. Turner’s employ, I. think, in 1876. I think 
that I did not go to Mr. Turner’s the second time until April, 

1877. 
776 (). Did you at any time in the fall of 1876, at the request 
of Mr. Turner or otherwise, meet at his house in the evening 
Anderson Fowler and Robert Fowler? 

A. Yes, sir. 

Q. State when and under what circumstances you were present at 
that meeting. 

A. I cannot exactly state whether or not Mr. Turner met me down 
in town or whether I was in his office (I was frequently there) when 
he called my attention to the fact — Anderson Fowler was going to 
his house that evening, and he requested me to be present there, and 
at his request | was there when Anderson Fowler and a smaller 
one, Whom I understeod to be Robert Fowler, came and had a con- 
versation with Mr. Turner in his parlor. 

Q. What was the subject of that interview? And state the conver- 
sation as well as you can. 

A. The interview lasted a considerable length of time. Mr. An- 
derson Fowler was there and Mr. Robert Fowler. They came there 
for the purpose of making arrangements with Mr. Turner to goin with 
him—to furnish means to make his establishiaent a large one—the 

object being for the manufacture of butter and oil, canning 
7ii—s Meats, and: packing meats, hides, and tallow, ete. The con- 

versation went on for a long time. Anderson Fowler did 
nearly all the talking. They came to no conclusion, but the ar- 
rangement was to meet the next night, and Anderson Fowler said 
he had some friends or some acquaintances—I cannot remember 
exactly the words—and he desired them to @o into the business, and 
they adjourned over then to meet, I think, the next night, when they 
would bring those acquaintances or friends to meet at Mr. Turner’s, 
I think. 

Q. What did you go down there for ? 

A. I went there at the request of Mr. Turner. 

Q). Did you contemplate any connection in the business with the 
parties ? 

A. No, sir. 

(). What did you go there for ? 

A. Mr. Turner and [ had talked over the matter, and he wanted 
some person there; the truth is he led me to believe from the con- 
versation that the understanding was that Mr. Fowler was slip-ery 
or something of that kind. There were two of them there, and he 
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would rather have some one there with him; he wanted a witness 
to the conversation. 

(). State whether or not at that interview Ande ‘rson Fowler inves- 

tigated into the affairs of Mr. Turner with reference to this 
775 patent and his business generally. 
A. Yes, sir: that matter was all discussed between Mr. 
Turner and Mr. Anderson Fowler. Mr. Turner was telling him his 
business and the kind of business they were In, and discussed this 
matter of this butter. I think something about Turner’s notes for 
the purchase was also discussed, and that Anderson Fowler would 
put in capital; that he was connected with a commission-house in 
Kurope, and they could send their products there and demand more, 
and it would be less expensive than it would be to ship it toa 
strange house. 
Did you see Lees & Ilendricks at work at the butter factory in 
LS77? 
A. Yes, sit 
(). l'requently t 
[ was there during all the time they were at work there ; they 
came there in October, 1877, and until along some time, I think, in 
lebruary, 1878, | saw them there. 
Was Turner's office at the same place 

A. It was in the same building; I was in Mr. Turner's oflice con- 
stantly, and Lees and Hendricks ased the oflice generally with us. 

What do you say as to their character and attention to 
779 ~~ the business and their diligence and devotion to their busi- 
hess ? . 

A. I must say I never saw t-o men work more faithfully than 
they did to make if successful, Mr. Hendricks particularly; he SOTNe- 
times stayed at it nights and days. Mr. Lees was there most of the 
time; he seemed to have done the outside business, and Mr. Hen- 
dricks was atte nding to the other. 

(). State what vou know about Mr. Hendricks ever making any 
remark about his being willing to take a small price for his interest 
in the license for Illinois. 

A. During the time that Lees & Hendricks occupied the butter 
factory (they Came there nn October, ISi7) il gentleman Cale there 
from Cleveland named Childs, or reported that he was from Cleve- 
land. He remarked that he had been to Pittsburg and Cincinnati 
to the different factories, and had an idea of Investing out here if 
he could make arrangements; and after he had left the office some 
considerable time Mr. Hendricks and I were in the office together, 
he Olh OC side of the desk and | Ol} the other. [ said to him, be- 
cause I was down on the thing—he was low-spirited, and told me how 

he had got into this and the money he had invested in it—and 
780. T remarked to him that I would sell it to that man if I got 

anything like a decent price; and he remarked to me that he 
believed he would, under the circumstances, being out of funds, with 
no capital to work on, that he would sell, he believed, his interest 
for $0,000.00. 

Q. Was he speaking with reference to his interest as separate from 
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Lees, and of his interest in Illinois as separate from the Missouri 
interest—speaking .about that butter factory and that license? 

A. I never had much of a conversation with Mr. Hendricks in 
regard to that Missouri portion, but I had frequent conversations 
with him [in] regard to the factory in Chicago. He spoke of his in- 
terest. Mr. Lees’ name was not mentioned in the conversation at all. 
Afterwards I informed Mr. Turner of that fact, that Mr. Hendricks 
was very low-spirited and that he told me that he would sell out for 
$5,000.00. 

Q. State whether or not he was speaking with reference to the Chi- 
cago interest then. 

A. I took it for granted that it referred to the Chicago interest 
altogether. I gathered that from the fact that Mr. Childs referred 

entirely to the purchase of the factory in Chicago, and 
781 that is the way the conversation occurred between Mr. Hen- 
dricks & myself. 

(). Did you ever hear Mr. Lees make any such remark ? 

A. No, sir. 

Q. This came up in connection with your conversation with Mr. 
Childs. Is it not a fact that the conversation took place after Mr. 
Childs went away, but was suggested by that ? 

A. Yes, sir. I was very intimate with Mr. Hendricks; he and | 
had spent a good deal of time together in the office, and we had a 
good many confidential conversations. 

(). Did you regard that remark of Mr. Hendricks’ as a business 
offer, or was it made simply as an explanation of his feelings at that 
moment of the conversation ? 

A. It was not a business offer; he could not have offered it me. 
(Q. Why could he not have offered to you ? 

A. He knew very well that I was not going into that business. 
Q. It was a matter of private talk between you ? 

A. Yes, sir. 


Cross-examination by Mr. Hunrer: 


752 Q. Had Mr. Childs made him any offer ? 

A. ‘They were around over the factory, Mr. Childs and Mr. 
Turner, and they were back through the factery, and I wis in the 
office, and I did not hear much of the conversation. 

Q. When did this oceur ? 

A. I do not know exactly the month; it was during the oecu- 
pancy of the factory by Lees & Hendricks; they went there in Oc- 
tober, 1877, and they left there in February, 1878, and it was between 
those dates; probably along in December or January; but I knew 
they had been there a long time before that. 

Q. Do you know what the business had been paying ? 

A. I do not think it was paying. I had. nothing to do with their 
keeping of the books. 

Q. Did you not learn from Mr. Hendricks that their factory in 
St. Louis also did not pay ? 

A. I rather think I had had conversations with Hendricks in re- 
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gard to that factory, and I was under the impression that that did 
not pay. 
Q. You advised him to accept an offer for the sale ? 
783 A. I made a remark to him that I would sell it under the 
circumstances—a young man like him, with no eapital—and 
if he could get any decent amount it would give him an opportu- 
nity Lo gO into a business. 

(). In your conversation with Mr. Hendricks both you and he 
came to the conclusion and discussed it, did you not, that this oleo- 
margarine business was not a success ? 

A. As far as the manufacture of the oil was concerned it was al- 
ways profitable, but when they came to manufacture the oil into 
butter no person seemed to make a success of the butter itself; there 
wis always a profit in the oil. 

Q. What was Hendricks’ opinion of the value of the process at 
that time? 

A. I do not think he ever spoke to me of what he thought the 
value of it was. 


ST. CLAIR SUTHERLAND. 


Subscribed and sworn to before me by said St. Clair Sutherland 
this Sth day of March, A. D. 1880. 
WALTER BUTLER, 
Mast rin Chance ry of ( ook County. 


All of which is respectfully submitted. Master’s deposition fee— 
§27.50—paid by compl't’s sol’r. 
WALTER BUTLER, 
Master in Chancery. 
Endorsed: Filed the eighth day of June, A. D. 1881. W. HL. 
Bradley, el’k. 


754 Deposition of John H. Wh ipple. 
Circuit Court of Cook County. In Chancery. 


Epwakb Lees AND Ropert HENDRICKS _ 7} 
i's, 
Anperson Fowrer, JAMes Witson, Henry 
S. Towne, Bensamin VP. Tlureminson, and 
RANK CLIFTON, 


| Gen. No. 33448. 
( ‘Term No. 3446. 


STATE OF ILLINOIS, ) | 
’ ~ SS. 
Cook ¢ ounty, j 


To the honorable judges of said court in chaneery sitting: 

[, Walter Butler, master in chancery of said Cook county, do re- 
spectiully report that on the 17th day of February, A. D. ISSO, at 
the hour of 10 ocicck a. li., in ny office In Chicago, in said Cook 
county, complainants appeared before me by Charles A. Gregory, 
I’sq., their solicitor, pursuant to the notices hereto attached, and the 
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defendant, Anderson Fowler, also appeared by John A. Hunter, Esq., 
of the firm of Hunter & Page, his solicitors, and the defendant, 
Henry 8S. Towle, also appeared, whereupon complainants’ solicitor 
introduces as a witness John H. Whipple, who, being by me duly 
sworn, deposed and said, in answer to the following inter rogatories, 
as follows: 

Q. What is your name, age, place of residence, and occupation ? 

A. My name is John H. Whipple; [ am 39 years of age ; 
78 CI egern in Chicago, Illinois; I am an attorney-at-law. 
. Do you know Edward Lees and Robert J. Hendricks, 
the ee Linants ? 

A. I have some acquaintance with them. 

Q: Do you know Anderson Fowler, James Wilson, Ilenry 8. Towle, 
and George Harding, the defendants ? 

A. I do. 

Q. How have you been employed—in whose office and in what 
capacity—for the last two or three years ? 

A. I have been employed in my own office, it being in the office 
of Goodwin, Oftield & Towle, of which firm Towle, the defendant in 
this suit, is a member. 

Q. Did you work for them on a salary ? 

A. Partially, and partially on my own account. 

Q. Were you present at an interview in Mr. Towle’s office about 
November 17, 1879, between said Lees and Hendricks, James Wil- 
son, & Anderson Fowler ? 

A. I was present at an interview between the parties, I think, on 
that date. 

Q. State what was the subject of the conversation between the 
parties at that time ard place. 

A. The interview was had with relation to the Hippolyte Meges 
patent and the right under it in the States of I/linois and Missouri. 

Q. State fully what was the subject of the conversation between 
the parties. 

A. Iam not able to give the conversation, or even the substance 
of the interview. It was in relation to that patent and the right to 

use it for the States of Illinois & Missouri. 
756 Q. Look at the paper now shown to you and state whether 
you are acquainted with that handwriting, and whose it 1s. 

A. Lam acquainted with it. It is that of Frederick C. Goodwin, 
a clerk in the oftice of Offield & Towle. It is marked Exhibit A. 


To the introduction of this exhibit in evidence defendants’ coun- 
sel objected because the original is the best evidence, and this pro- 
fesses to be a copy. 


Q. Look at the paper now shown you and state in whose hand- 
writing that is. 

A. It is the handwriting of the same party—Mr. Goodwin, a clerk 
in the office of Offield and Towle. It is marked Exhibit B. 

Q. Who drew up—that is, made—the writing of the two papers 
of which these purport to be copies ? 
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A. I drew two papers relating to the subject, but Iam not able to 
state whether these are copies of them or not. 

(J. Please read those papers and then state whether you did not 
draw up papers of which those purport to be copies. 

A. I suppose these to be copies of papers which I drew up. 

(J. From your recollection of the contents of the papers you state 
so, do'you? 

A. Yes, sir. 

Q. Who dictated these papers to you or gave you Instructions 
what to draw up? 

A. The paper Exhibit A was dictated partially by Mr. 
787 ~—- Fowler and partly by Mr. Wilson. ‘The substance of the 
agreement was stated as I understood it to be by the parties 
present. The parties present at that interview were Messrs. Lees 
and Hendricks, Mr. Fowler, and Mr.Wilson and myself. The paper 
Exhibit B was dictated on the following day by Mr. Wilson, there 
being present Messrs. Lees & Hendricks, Mr. Wilson, and myself, 
Mr. Fowler coming in just as the paper was closed and ready to be 
read over. The paper was read over by me in Mr. Fowler's pres- 
ence, and Mr. Fowler afterwards took it and read it over himself. 

(). Was any money paid over to Mr. Fowler at that last interview 
by Mr. Lees? 

A. I did not see any money paid over by anybody. 

Q. State what was stated by the parties, if anything, at either of 
these two interviews so as to induce Lees & Ilendricks to pay over 
the proceeds of the sale of the State of Missouri and two counties in 
Illinois under the license for manufacturing under this patent. 


Objected to by Mr. Hunter as leading. 


A. There was a controversy between Messrs. Lees & Hendricks and 
Mr. Fowler as to their interest, and I understood that Mr. Lees had 
in his possession a check for $40,000.00, which he refused to turn over 
to Mr. Fowler because Mr. Fowler did not make s6me concession or 
settlement with him for Lees & Hendricks’ interest in the matter. 
Mr. Fowler mentioned that he was willing to submit the matter to 

arbitration, and that paper, Exhibit A, was thereupon drawn 
788 up and signed by the parties. After that the parties seemed 

to be in harmony. Iam not able to state what was said and 
done. I cannot recollect it. I have not anything more than a gen- 
eral recollection of it. 

Q). State whether you have ever done any business as adviser or 
attorney for either Lees or Hendricks. 

A. I never have, that I now recollect. 

Q. In drawing up these papers, for whom were you acting as at- 
torney ? 

A. For Mr. Wilson. 

(). For Mr. Fowler also? 

A. No, sir. 

(). What concern did Mr. Wilson seem to have in the matter as 
to the division of money between Lees & Hendricks and Mr. 
Fowler ? 
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A. Mr. Wilson was endeavoring to get a sale of the right under 
this patent for the State of Illinois an] for’ the State of Missouri ; 
prior to the execution of these papers he had effected a sale for the 
State of Missouri and two counties in this State, Madison and St. 
Clair, and Mr. Lees had the proceeds of that sale, as | understood 
it, in his possession. The title of the patent for this territory was 
in Mr. Towle, as trustee, for the benefit of Mr. Fowler, Lees & Hend- 
ricks, and Mr. George Harding, of Philadelphia, as I understand 
the matter; I had had no connection with the matter prior to No- 

vember last, and prior to the execution of those papers In 
789 = that month J had gone to New York for Mr. Wilson to sur- 

render the title and get it revested in Mr. Towle, there having 
been a reissue of the patent. On my return, Mr. Wilson came to 
the office and was very anxious to get this trade closed up, and on 
the first day after Wilson came in (there were several interviews 
between these parties) the parties seemed to be in perfect harmony, 
but on the day prior to the execution of this paper Mr. Fowler had 
served a notice on me for Mr. Towle not to pass the papers for the 
counties of Madison and St. Clair over to Mr. Wilson, for the reason 
that he had not got his money, which was then in the possession of 
Mr. Lees. Mr. Wilson was anxious to have the papers, and [ had 
received a despatch from the secretary of the dairy company advis- 
ing Mr. ‘Powle to deliver the papers to Mr. Wilson for Madison and 
St. Clair counties; it was then that this controversy between l‘owler 
and Lees & Hendricks came in to interrupt the matter. 

(). Did Mr. Wilson say that he was very desirous indeed that this 
matter should be arranged between Lees & Hendricks and Fowler 
for any reason, and if so, for what reason ? 

Objected to by Mr. Hunter as leading. 


A. I do not recollect that Mr. Wilson said anything of that sort, 
but he seemed to indicate from his manner and the way he rushed 
around, ete., that he was very anxious that it should be closed 
790) soup; he talked of having a trade in tow for the rest of the 
State of Illinois, and said a good many things which I did 

not take any note of or care to remember. 

(). Was it not then and there stated by Fowler and by Wilson 
that an open and public quarrel between Fowler and Lees & Ilen- 
dricks as to their rights under the patent for [linois would frustrate 
the proposed sale for I]linois ? 

A. Wilson may have said something to that effect, but I do not 
think Mr. Fowler seemed to care whether the sale was frustrated or 
not. Ie seemed to use his position in the matter to prevent the sale 
unless Lees & Hendricks would deliver up to him the cheek; that 
seemed to be what he was particularly after. 

(). Were you present at an interview between Mr. Lees and myself 
and Henry 8. Towle on December 1, 1879, at your oflice and the 
office of Mr. Towle? 

A. I remember the interview, but I do not remember the date. 

Q. Do you remember at such an interview Mr. Lees giving any 
notice to Mr. Towle, as trustee, of any kind ? 
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A. I remember that you there wrote out a notice and handed it to 
Mr. Towle; whether it was executed by Mr. Lees or not, I am not 
able to state. 

Q. State whether at that interview Mr. Gregory read the original 
of the paper which is marked Exhibit A, of which you have spoken: 

A. He did, if that is a true copy of the original. 
71 Q. Mr. Gregory there expressed surprise at the wording of 
that paper, did he not? 

A. I believe he said it was not worth anything; that it was not 
binding as a contract, or something to that effect. 

Q. And asked you why it was written in that form, did he not? 

A. I think there was something of that sort passed. 

Q. State what your reply was. 

A. I do not believe I can give it now. I believe I stated that I 
knew at the time that the paper did not amount to anything; that 
I was not the attorney of Lees & Hendricks, and was aeting for 
Wilson. 

Q. And did you not state that you did not for that reason concern 
yourself whether it protected them or not? 

A. I believe I said something of that sort; yes, sir. At the time 
| was only interested in having Lees & Hendricks and Fowler come 
to some understanding, so that Mr. Wilson’s interests would be 
forwarded. 

(). None of these papers were drawn up at the dictation or request 
of Lees or Hendricks, were they ? 

A. They were present; they did not say anything that I know of 
that I recollect now; they were drawn up and read in their presence 
and signed by them. I think Lasked Lees & Hendricks if the paper 

was satisfactory after it was written; they said it was. 
792 (). During one or both of these interviews, were you not 
called aside privately by Anderson Fowler into another room, 
and did you not nave a conversation with him on the subject-matter 
of these papers ? 

A. I was ealled aside prior to the execution of the paper, Exhibit 
B, by Anderson Fuller. 

(). Did you have a private conversation with him ? 

A. I had a conversation between myself and him concerning the 
paper, 


Cross-examination by Mr. Hunter: 
(). State what that conversation was. 
Objected to by Mr. Gregory as out of our hearing and as hearsay. 


A. Mr. Fowler objected to the words “ part owners with Anderson 
Fowler,” I think, in the paper and wanted me to erase them, and I 
told him the words were not objectionable, in my opinion, and that 
it would mar the paper to erase them, and that as he was not a party 
to the contract they could not have any binding force on hita; it 
was something to that effect; I could not say that it was the precise 
language. 
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(). In that explanation of the effect of those words, did he do any- 
thing when he eame back into the room ? 
A. He made no further objection to the paper, 
(. You have mentioned several conversations between Lees & 
Ilendricks and Anderson Fowler and Wilson in your othice 
793 and Mr. Towle’s oflice; state what position Anderson Fowler 
took in these conversations with reference to the interest 
claim by Lees & Ilendricks in this patent and what he said with 
reference to it. 


Objected to by Mr. Gregory as calling for a conclusion of the wit- 
hess ; the question should be what was said there. 


A. I do not remember that Fowler ever expressed himself on the 
subject ; the parties talked of their interests on the day that piper, 
Exhibit A, was prepared, submitting their interest to arbitration, 
and at that time Mr. Kowler was not inclined to admit that they 
had any interest; it was only during the time that they had that 
controversy about the check that there was anything said about 
their interests. 


JNO. H. WHIPPLE. 


Subseribed and sworn to before me by said John H. Whipple this 
l7th day of February, A. D. 1850. 
WALTER BUTLER, 
Master in Chane ry of Cook County. 


Deposition of Th ary NS. Towle. 


And on the same day, at the same place, the same parties being 

present, complainants’ solicitors introduced asa witness HENRy 

794 8S. Towne, who being by me duly sworn deposed and said, in 
answer to the following interrogatories, as follows: 

Q. What is your name, age, place of residence, and occupation ? 

A. My name is Henry 8. Towle; I am 38 years of age; I reside 
in Chicago; Jam an attorney-at-law; Iam one of the defendants in 
this case. 

(. State if you know the parties complainant and defendant in 
this suit. 

A. I do. 

Q. How long have you known James Wilson? 

A. About four years. 

Q. How long have you known Anderson Fowler? 

A. I should think about a year. 

Q. Have you been attorney for either of these parties complain- 
ant or defendant ? 

A. Our firm have been attorneys for Mr. Wilson, and I have been 
the trustee for the interests of Anderson Fowler, which, I understand, 
are involved in this suit. | 

(). Have you ever done any business for Anderson Fowler for 
which you have received pay from him ? 

A. Nothing whatever, aside from my work as trustee. 
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Q. You have received pay from him in that connection, have 
vou? 

A. I have. 

(). State whether or not he has been in the habit of advising and 
consulting with James Wilson frequently in the matters concerning 
this patent, and concerning the interest in Illinois and Mis- 

sourl ? 
799 A. Not to my knowledge. 
(). llas he had interviews at your office with James Wil- 
son frequently ? 

A. Mr. Fowler and Mr. Wilson have met in our oflice, as near as 
I can now remember, three or four times. 

(). They have also transacted business in your office together in 
your absence, have they not? 

A. I understand such to be the case. 

(). You know that from the business that is carried on in your 
oflice, do you not? 

A. | know that to be the fact; I have been so advised on my re- 
turn. 

(). Do you not know that they have been intimate in their busi- 
ness relations for some years? 

A. I have known of their having some business transactions to- 
gether, but had the impression their relations were unfriendly rather 
than friendly. 

Q). Do you not know that they are joint owners in other territory 
than Missouri and I/linois under this patent mentioned in the bill 
of complaint ? 

A. I may have heard so; I could not be positive. 

(). Do you not know it from either Fowler or Wilson ? 

A. Not to my recollection, except as to the interest which they 
held jointly in Missouri and Illinois. 

(). State whether or not they were stockholders also in the United 
States Dairy Company. 

A. I know that Mr. Wilson held stock in that company, 
796 ~— but I have no knowledge that Mr. Fowler had any interest 
In it. 

©. Did not James Wilson own stock in the Commercial Com- 
pany in New York ? 

A. Some years ago Mr. Wilson stated to me that he was interested 
in that company; but I have no information that Mr. Fowler had 
any interest in that company. 

Q. Did Mr. Wilson ever tell you that Mr. Fowler was interested 
with him in some other joint-stock company concerning this patent ? 


Objected to by Mr. Hunter as hearsay. 


A. Not to the best of my recollection. 

(). Do you know the handwriting of James Wilson ? 
A. Yes, sir. 

(. Are you familiar with the handwriting of Anderson Fowler ? 
A. I have seen him sign his name a few times. 

(). Look at the document which purports to be the original agree- 
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ment between these parties, which is attached to the original bill of 
complaint in this cause; state if you know the signatures to that 
original agreement of December 29, 1876. 

A. I know the first signature to be that of James Wilson, anc the 
second, I think, is the signature of Anderson Fowler. 

Q. You would say so from the knowledge of the handwriting of 
Anderson Fowler that that is his signature to that paper? 

A. Yes, sir; I would. 

Mr. Hunter admits the signature of Wilson and Fowler 

797 and Lees and Hendricks. 


Q. Have you a counterpart of that original agreement in your 
possession ? 

A. Yes, sir. , 

Q. State whether or not the copies of agreements attached thereto 
as exhibits set out in the original bill of complaint are true copies. 

A. Iam unable to answer without comparing the same with the 
originals in my possession. 

Q. Have you the original of that document which is attached to 
the agreement of December 29, 1876, marked Exhibit A, and which 
forms a part of the bill of complaint in this cause, and which pur- 
ports to be signed by James Wilson and James Turner; have you 
the original of that? 

A. I could not say positively, but think that I have. 

Q. Have vou the original of the agreement which is attached to 
the original agreement set out in the bill of complaint and marked 
Exhibit B, which purports to be signed by James Turner and exe- 
cuted in the presence of John H. Whipple and C. Kk. Offield ? 

A. I have. 

(. You accepted, did you not, the trusts declared in those agree- 
ments, and have acted as such trustee ? 

\. I did and have so acted. 
Q. Hlave you in your possession the original of that paper which 
is marked Exhibit A, and of that paper which is marked 
798 Exhibit B, here introduced, and to which Mr. Whipple has 
just testified ? 

A. I have. 

Q. Will you produce them here now ? 

A. I will, with the understanding that the originals are to remain 
In my possession for my protection as trustee on account of other 
interests involved. 

Q. Will you testify to the genuineness of the signatures to those 
two original papers, to your own knowledge, whose signatures are 
those? 

A. The signatures of Anderson Fowler, Robert J. Hendricks, & 
Edward Lees are genuine; the papers are marked Exhibits C and D. 

Q. Have you the original in your possession of a certain paper 
served on you by Lees & Hendricks, dated December 1, 1879; 
served on you as trustee ? 

A. I have. 

Q. Do you now produce it? 
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A. I do; it is marked Exhibit E. 

(). Look at the paper now shown to you and state what it is. 

A. It purports to be a copy of the paper that I have last offered 
in — nee, and which is marked Exhibit E. 

Q). It was furnished by Lees & Hendricks at whose request and 
by whom ? 


Objected to (by Mr. Hunter)—copies where original can be pro- 
duced. 


I furnished — at the request of the solicitor of Lees & Hen- 
dricks ; the copy is marked Exhibit F. 
To (). Have you the original : agreement between Lees & Hen- 
dricks & Anderson Fowler and James Wilson and James 
rr date d October 1, 1877? 
. | have a duplicate original. 
a Will you produce it? 
I will. 

o Will you look at the signatures thereto and state whether the 
same are the genuine signatures of-the partics whose names purport 
to be signed thereto t 

A. To the best of ny knowledge the ‘Y are | | have no doubt of the 
genuineness of those signatures. It is marked Exhibit G. 

(). State what the paper is that I now hand you. 

A. It appears to be a COPY of the agreement of October l, Is7i7, 
the original of which | have just offered in evidence. 

(). State whether there is anything else on it; if so, what. 

A. I find written on the last page of said document what appears 
to be an assignment from Edward Lees & Robert J. Hendricks to 
Anderson lowler. 

(). In whose handwriting is the matter that you last spoke of as 
attached to that copy < 

A. Iam unable tostate. 


Complainants’ counsel offers said paper in evidence, and it Is 
marked Exhibit H, and the assignment on the last leaf of it 1s 
marked Exhibit J. 


(). Have you any other papers in your possession relating 

S00 to the interest under said patent for either Illinois or Mis- 

souri that are signed by Lees & Hendricks or signed by James 
Wilson or by Anderson Fowler? 

A. None since Lees & Hendricks acquired an interest in the ter- 
ritory mentioned except a copy of an assignment from Lees & Hen- 
dricks to Anderson Fowler dated January 18, 1879, the original of 
which was given to me, and from which I made a copy. 

(). Whom did you give the original to? 

A. Either to Anderson Fowler or to Mr. [Lunter. 


Mr. Hunter states that he has it in his possession. 

(). Have you in your possession the original of the agreement dated 
January 18, 1879, and signed by said Lees, Hendricks, Fowler, Wil- 
son, and Harding? 


Co 
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A. I have. 

Q. Will you produce it as evidence in this case ? 

A. I will. 

(. In the agreement made October 1, 1877, between Lees and 
Hendricks and Fowler and Wilson and Turner you are named as 
the party to receive in trust the conveyances of certain real estate 
from Mr. Turner, with good title by warranty deed of ‘Turner’s but- 
ter factory, on Archer avenue, in Chicago, with all the machinery 
and appliance, ete., as referred to in that agreement. Was that por- 
tion of Mr. Turner’s agreement in that behalf ever performed by 
him or by any one for him ? 

A. It was performed by Mr. Turner. 
801 Q. Perhaps you did not understand my question. Did he 
ever convey to you with a good and clear title, free from all 
encumbrances, the said property ? 

A. He conveyed the property in question to me as trustee, but 
subject to the encumbrances which you will find referred to if you 
read the balance of the agreement in question. 

(). Did he ever perfect the title in you of that property ? 

A. He did not if you have reference to the encumbrances. 

(Q. Was the property lost to you by reason of the encumbrances 
thereon ? 

A. It was sold through a foreclosure of the encumbrances in ques- 
tion without my knowledge by allowing the interest to remain un- 
paid when I had reason to Suppose it had been paid. 

Q. Do you know the date of that foreclosure or approximately 4 

A. I do not. 

(). Can you state by looking at this paper and remembering how 
long aiter the execution of that agreement was? 

A. The foreclosure was made some time during the summer 


. 


months of 1878. Judge Moran told me that; that is all 1 know of 


the matter. 

Q. You know that as trustee from your investigation of the 
matter ? 

A. Yes, sir; I do. 

(). Where does George Harding, one of the defendants in this suit, 
live? 

A. He resides at Philadelphia. 
S02 (). Wliat is his occupation or profession ? 
A. Counsellor-at-law, especially in patent cases. 

Q. Do you know his post-office address or place of his office ? 

A. | cannot give you it from memory, but I could if ai our office. 

(). Was it not 901 Walnut street, corner of 9th and Walnut streets ? 
A. I think that is the number, but as to the corner I cannot state, 
for | have never been at his office. 

Q. Is he distinguished for his ability as a patent lawyer ? 

A. He is; ranking as one of the first in the country. 

Q. A shrewd, skilful, and adroit lawyer ? 

A. He is considered a very able man in the management of the 
patent litigation. 

@. A shrewd man? 


» 
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A. I eannot answer that; I consider him a shrewd man, but he 
is known to be skilful in his profession. 
(). What is his reputation for shrewd ness and adroitness ? 


Objected to by Mr. Hunter. 


A. My knowledge of Mr. Harding is not suflicient to enable me 
to answer the question. 

(). I asked you for your knowledge of his reputation. 

A. I can only reply what I have answered, which is that he is a 
skilful lawyer and of high reputation in his branch of the pro- 

fession. 
803 (. Do you know of an interview at which George Harding 
was present, about the 17th day of January, ’79, in this city 
at a hotel? 

A. IL remember that Mr. Harding was here about that time; I 
cannot give the exact date. 

(). Was there an interview at which James Turner, Thomas 
Moran, George Harding, and you were present ” 

A. There was. 

(). Where was that meeting held ? 

A. I think it was at the Grand Pacifie Hotel. 

Mr. Hunter, as solicitor for A. Fowler, objected to any further ex- 
amination as to that interview unless it appears that Mr Anderson 
Fowler was present; this objection to apply to all questions with 
reference to that subject. 


(). At what time of day was that meeting? 

A. In the evening. 

(). When did the meeting begin and how long did it continue? 

A. I should say it begun about seven or half-past seven, and 
lasted until in the neighborhood of 10 o’clock ; it may have been 
later. 

(. What was the subject of consideration between the parties then 
and there? 

A. They met and consulted with reference to the Turner property, 
which had been sold at foreclosure sale, and, further, with reference 
to executing a paper which should convey to Mr. Harding all right 

of action for damages against Mr. ‘Turner. 
S04 Q. Did it result in the execution of any paper then and 
there between Harding and Turner? 

A. It resulted in the execution of the paper previously referred to. 

Q. Was any paper executed there between the parties, or any 
agreement made between the parties there ? 

A. There was an understanding as to the paper, which was exe- 
cuted, I think, the nextday. No paper, to my knowledge, was signed 
that evening. 

(). State whether Lees & Hendricks, or anybody in their behalf, 
was present that evening. 

A. I cannot be positive, but I think not. 

(). State what was the agreement made, unless you state it was 
in writing, between Turner and Harding then and there. 
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A. Iam unable to state as to the agreement or understanding 
arrived at further than appears in the paper which has been offered 
in evidence. 

Q. Did Turner have any notes of Mr. Harding’s ? 

A. He did. 

@. Did he have them there? 

A. He had two acceptances of George Harding’s for the amount 
altogether of about $15,000.00. 

Q. What was agreed on then and there with reference to those 
acceptances ? 

A. There was no agreement made at that date, to my knowledge, 
with reference to the acceptances; that was done afterwards. 

Q. State what you know about it. 
805 A. The subsequent agreement was made between Mr. Hard- 
ing and Mr. Turner, by which, on consideration of my quit- 
claiming to a third party all title and interest that I held in the 
equity in said property which had been foreclosed with him, Tur- 
ner was to surrender to Harding his aeceptances above referred to. 

Q. Was not that substantially agreed on in that meeting in parol ? 

A. I cannot answer positively. 

(). Was not that the object of the meeting? 

A. To the best of my recollection the principal object was to agree 
as to the paper which was executed the next day, and which has 
been referred to before. 

Q. And the giving up of the acceptances was to be a part of the con- 
sideration of it, was it? 

A. I cannot state that that was the understanding that evening. 

Q. Did you not have any advice or consultation with Anderson 
Fowler in that connection ? 

A. I cannot answer positively as to whether I saw Anderson 
Fowler at that date or not. 

Q. Had Anderson Fowler any connection with the matter on the 
next day ? 3 

A. Nothing further than that he signed the paper. 

Q. Had he had any interview with you on the day before or at 
any time previous to that? 

A. I cannot answer positively. My memory is not distinct, but 
it is my impression that Mr. Harding took the agreement to Mr. 
lowler’s office and he signed it. 

Q. Did not Anderson Fowler send for you and advise with 
S06 you about the matter? Did he have an interview with you 
about the matter ? 

A. It is possivle he did have. I cannot remember positively. 

Q. You know that Anderson Fowler was here at that time in this 
city, do you not? 

A. I think he was. 

Q. According to the best of your recollection did he not advise and 
talk with you about the matter previous to January 18, 1879, the day 
before or some earlier period ? 

A. I cannot now remember that he did. 

(. Was James Wilson in town at that date? 
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A. He was not. 

Q. If James Wilson signed that agreement which purports to be 
signed January 18, 1879, it must have been done some days subse- 
quent to that, must it not? 

A. It must have been. 

Q. Do you know where he signed it ? 

A. All I can say about Mr. Wilson’s execution of the paper is that 
Mr. Harding took the document with him to New York, as I under- 
stood, and after securing Mr. Wilson’s signature returned it to me. 

(). Did you not see Mr. Fowler in this city on his visit to Chicago 
in January, 1879? 

A. I would not be positive, but think that I did. 

Q). Did you not see him with reference to this very matter con- 
cerning the Turner agreement previous to January 18, 1879, and 
while was here on that visit ? 

A. I would not be positive, but it is my impression that the mat- 

ter was arranged entirely by Mr. Harding alone. 
507 (). State who drew up and wrote the paper that was signed 
January 18, 1879, to which George Harding is a party and 
Which has been referred to to-day. 

A. George Harding. 

(). It is his own handwriting, is it not? 

A. It is. 

Q. Do you know anything about James Wilson negotiating for 
the purchase of Lees & Hendricks’ interest in this patent in 1878? 

A. I do not. 

Q. Do you not know that he made them offers several times 
for it? 

A. If so they must have been made without my knowledge. 

Q. Has James Wilson always regarded this patent as a valuable 
patent ? 

Objected to by Mr. Hunter unless the witness knows of his own 
knowledge what Mr. Wilson thought of that patent. 


A. Iam unable to state, because I do not know. 

Q. Had he not always claimed to you & in your presence that it 
was a valuable patent ? 

A. Iam not able to state that he has. 

Q. I will ask you another question. Has or has not James Wil- 
son expressed to you his belief that this patent was a very valuable 
patent for the States of Illinois and Missouri ? 

A. There is no question but that he considered it of value if. it 
could be sustained in the courts, but as to how great value I am un- 

able to Say. 
SOS Q. For what price was the license of the United States 
States Dairy Company under this patent for the State of Mis- 
souri and the counties of St. Clair and Madison, in Illinois, sold in 
November, 1879, by James Wilson ? 

A. I could not answer, as the sale was closed in my absence. 

Q. Do you not know, as trustee, for what it was sold? If you do 
state your knowledge. 
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A. Not having been trustee for Missouri, and not having received 
any consideration for the two counties in Illinois which were in- 
cluded with Missouri, I am unable to state. 

Q. Have you any knowledge on the subject of what that territory 
sold for ? 

A. Not further than that I was informed after returning home 
that Mr. Lees went to Saint Louis and received $40,000.00 on ac- 
count of said sale. 

Q. How much were you informed that James Wilson received 
for it? 

(Objected to — hearsay testimony by Mr. Hunter.) 


A. I have no definite knowledge as to that. I do not know that 
I was ever informed. 

Q. Do you not know either from James Wilson or Anderson 
Fowler that it was sold for 865,000.00 ? 

A. I cannot be positive, as it was a matter in which I had no 
interest. 

Q. Do. you not know from the statements of those persons that 

that was the amount ? 
809 A. I do not think that Mr. Fowler ever stated to me any- 
thing about it. 

Q. Did James Wilson ever state to you anything about it ? 

A. Itis possible that he did; when I saw him soon after in St. 
Louis he stated the amount, Lut I cannot now give it. 

Q. Did you not see him repeatedly in Chicago about the time of 
that sale, both before and after the sale ? 

A. I think I saw him in Chicago twice before and once afterwards 
at St. Louis. 

Q. Did you not see him at your office at Chicago a good many times 
after the sale ? 

A. I have somewhat recently, but not until some time after the 
sale. | 
Q. Has it never transpired at any of these interviews between you 
and James Wilson what that territory sold for? 


Mr. Hunter objected to this cross-examination on direct examina- 
tion; that the whole examination is leading. 


A. I cannot be positive, but it is my impression that I have heard, 
either through Mr. Wilson or other parties, that Mr. Wilson received 
$20,000.00 or $25,000.00 for his interest in the State of Missouri, in- 
cluding two counties in I]linois. 

Q. Do you know that the territory of Missouri and the two coun- 
ties in Illinois were sold for $65,000.00 cash at least ? 


Objected to because the bill alleges the sale for $65,000.00 
810 and the answer of Anderson Fowler admits it, and therefore 
this whole examination is immaterial. (By Mr. Hunter.) 


A. I have no more definite knowledge as to the amount of con- 
sideration than I have already stated. 
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Q. Did you consent to pass the papers for the two counties in IIli- 
nois ? 

A. It was done in my absence through Mr. Whipple, who was at 
that time employed in our office. 

(). You gave your signature or consent to it? 

A. I did not. 

Q. How could it be done, when you were the trustee, by some 
other person ” 

A. It was done in the following manner: All the parties inter- 
ested in the former license and agreement for the State of Illinois 
having consented that a new license and agreement should be made 
out under the reissued patent with the party of the second part left 
blank, the two counties in question being included in a separate 
license and agreement, such separate license for those two counties 
Was received at my office in my absenee, and, with the consent of 
the parties for whom I was acting as trustee, was by Mr. Whipple 
delivered to Mr. Wilson. 

(). Where were you when you were absent ? 

A. At that time I was in Fairfield, in Wayne county, in this State, 

in another matter. 
S11 (Q). When was the State of Illinois actually sold? 
A. In the fore part of December, 187%. 

(). Was it actually sold before or after the filing of the bill in this 
cause? 

A. As far as I have knowledge it was sold after. 

(Q). For how much was the State of Illinois sold less the two coun- 
ties above named? 

A. The State of Illinois, including the two counties In Indiana— 
the counties of Lake & Porter—which were included to make up 
for the loss of these two counties in Illinois before referred to, was 
sold for $75,000.00 cash. 

(). Who were the purchasers thereof? 

A. A corporation organized under the laws of the State of Ohio 
called the National Dairy Company. 

(). Was James Wilson an incorporator in it? 

He has no interest in it to my knowledge. 

(). Is he a stockholder in it? 

A. Not to my knowledge. 

(). To whom was the proceeds of this State delivered, and what 
was done with the money? 

A. $25,000.00 of the amount was deposited in bank pursuant to a 
stipulation entered into between the parties to this suit, and the 
balance was paid over to Anderson Fowler and James Wilson. 

Q. Ilow much to Anderson Fowler? 

The amount that | paid Mr. Fowler was a little over $24,000.00, 
but this included a certain amount from Mr. Wilson in settle- 
812. ment of some old claims held by Fowler against Wilson. I 
eould not tell how much it was, but it was quite an amount. 

Q. You took up some notes that Fowler held of Wilson’s, did 
you? 

A. Yes, sir; some old transactions. 
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(). Fowler had theretofore had claims against Wilson which he 
claimed were overdue and unpaid, had he? 

A. The notes had not been paid, and I think they had been 
allowed to remain unpaid by some agreement between the parties. 

Q. They were long overdue? 

A. They were past due, and I think they had been allowed to run 
over by agreement between the parties. Ido not know anything 
about it. 

(). State to the best of your recollection how much that was on the 
face of them. 

A. I think the amount aggregated about $5,000.00. 

(). More than one note? 

A. I cannot be positive, but the amount that was deducted from 
Wilson’s portion and paid to Mr. Fowler was about $5,000.00. 

Q. Have you any memoranda or data in your oflice by which you 
ean tell what those papers were? 

A. I have not. 

Q. You saw them and took them up yourself, did you not? 

A. I saw them and they passed through my hands. 

(Q. How much money of the proceeds of Illinois did you pay over 

to Mr. Wilson? 
$15 A. I cannot remember positively, as I have not the papers 
here, but in the neighborhood of $20,000.00. Fowler got 
$24,000.00. 

(. What became of the $6,000.00, more or less ? 

A. $7,000.00 of the amount was paid by me, as trustee, to George 
Harding, which payment was made by direction of Mr. Fowler and 
Mr. Wilson. 

Q. Neither Lees nor Hendricks, nor any one representing them, 
Was present or gave any Instructions about the appropriation of any 
of this money, did they? 

A. None further than that acted on the stipulation signed by 
their solicitor authorizing this sale to be made on condition that I 
was to deposit $25,000.00 in the bank. That $25,000.00 is at present 
in the First National Bank. 

Q. How was it deposited there? 

A. The original stipulation provided that it should be deposited 
in the Commercial National Bank, where it was to draw interest. 
Immediately on my return to the city with the money after closing 
the sale L asked both Mr. Eames, the president, and Mr. Otis, the 
cashier, of this bank, whether they would so receive it. As they de- 
clined to pay any interest, 1 arranged to deposit it at the First 
National Bank temporarily, as I supposed, until the solicitors in the 
case should agree on some new stipulation, which, tomy knowledge, 

they have never done. 
$14 Q. Is that money on interest in the First National Bank? 

Q. Did Mr. Hunter, the solicitor for Anderson Fowler, consent to 
its being put into the First National Bank ? 

A. He did, because it was my bank and I suggested that place. 

Q. It is the bank of Anderson Fowler too, is it not? 
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A. It may be one of the banks of Fowler Brothers. 

Q). Did you advise with Mr. Hunter about the rate of interest to 
be drawn there, and, if so, did he give his consent to it? 

A. I did so advise, and he gave his consent. 

Q). Was it not the preference of Mr. Hunter that it should be put 
into the First National Bank instead of the Commercial National 
Bank? 

A. It was not. He wanted it to be placed in the National Bank 
of Illinois. 

(). But he agreed, didn’t he, to have it deposited in the First 
National Bank ? 

A. He agreed to have the drafts which I held deposited for collee- 
tion at the First National Bank. 

(). Take the paper which I now hand to you and state what it is. 

A. It is a Copy of the printed party of the agree ment, such as the 
United States Dairy Company were in the habit of issuing with 

their licenses under the old patent, before it was reissued. 
Slo (). Did this agreement accompanying licenses, so called, 

constitute a part of the licenses for the State of Missouri and 
State of Illinois in controversy in this suit ? 

A. It was a part of the license of Illinois, but I cannot state as to 
Missouri, for I never saw the licenses of that State. 

(). Are those words, two cents per pound, in the agreement for the 
State of Illinois ? 

A. I cannot be positive, but my impression is that the royalty was 
one cent per pound. 

(). The printed portion of this is the same as the printed portion 
of the tel ment accompanying the license for the State of Ilinois 
issued to the parties named in this suit as license-s ? 

It is. 

Complainants’ counsel offers the blank referred to in evidence. It 

is marked Exhibit k. 


(). Have you in your office a copy of the license for Illinois spoken 
of in this suit? 

A. I have not. It was surrendered to the United States Dairy 
Company before the new license and agreement were issued under 
the reissued patent, which surrender was made with the consent of 
the complainants In this suit. 

(). Have you ever seen the printed form of license issued by the 
United States Dairy Company with reference to the various patents 
spoken of in the bill of complaint? 

A. I have. 
S16 (). Look at the paper now shown you and _ state whether 
that is one of their forms partly in print and partly in blank, 
and whether that is tne form of license that was issued for the terri- 
tory of Illinois under this patent in the matter here in controversy. 

A. Itis. The same form was used when the first papers were 
issued in this State. 

(. Did you have the original license in your possession ? 


A. I did. 
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Q. What has become of it? 

A. It was returned to the United States Dairy Company when 
another license was issued under the last issue, the first having been 
under the previous issue of the patent. 

Q. What has become of that latter license that you spoke of ? 

A. It went to the National Dairy Company. It is not in my pos- 
session. 

Q. It was like this in all respects except reciting the number of 
the patents, & that the patent had been reissued, was it not ? 

A. I never compared it to speak with accuracy, but I think it was 
the same. I so understood it to be. , 

(). Something was said about [a] reissue. When was that reissue 
made of which you speak ” 

A. The second issue of the patent under which the last license 
was granted for this State bears date September 24, 1878. 

Complainants’ counsel offers in evidence the blank last referred 
to by the witness, and it is marked Exhibit Kk 2. 

817 Q. Look at the document now produced and state what it 
is. 

A. I cannot be positive without referring to the correspondence on 
file in our office with the dairy company ; but it was sent to Lees & 
Hendricks by me; it is in my handwriting; it was sent at the time 
it bears date. 

Complainants’ counsel offers said paper in evidence, and it is marked 
Exhibit M. Mr. Hunter objected to the introduction of any exhibits 
in evidence that Mr. Anderson Fowler is not a party to. 


Q. Did you understand that Lees & Hendricks were interested in 
the license for Illinois when you sent that letter to them ? 

A. I did. 

Q. You never had any notice of anything to the contrary, did 
you? 

A. I had not had up to that. time. 

Q. You had never been notified that Lees & Hendricks had as- 
signed their interest to Anderson Fowler up to that time, had you ? 

A. No, sIr. 

Q. When did you first obtain notice of such a fact? 

A. I cannot be positive, but I think I was first informed of the fact 
by Mr. Fowler during the latter part of November, 1879, when I met 
him in New York city. 

Q. I call your attention again to the interview at the Grand Pacific 

Hotel on January 17, 1879; you say that the result of that 
81S was an agreement in writing between Lees & Hendricks, 

Fowler, Wilson, and Harding, the original of which was after- 
wards put into your hands; was that agreement determined upon— 
I do not mean signed—in writing at that meeting? 

A. I think not fully. 

Q. You testified that Harding drew it up. How do you know that 
he drew it up? 

A. The matter was adjourned over to the next day, with the un- 
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derstanding that the necessary paper was there to be drawn and 
signed, and, as has been stated, Mr. Harding on the day following 
did prepare the paper, which was then signed. 

(Q). Where was he when he prepared it? 

A. I think he started on the draft of the paper at our office, but I 
think that the paper was written out at his hotel or at some other 
place than our office; I do not know where. 

(. But you do say that it had been agreed upon between you and 
Turner at that meeting in the evening that such an agreement 
should be executed as far as he and Turner were concerned ? 

A. I do not understand that Mr. Turner is a party to that paper 
or that he had to agree to anything at the meeting; the conversation 


was a general one, to see what arrangement could be made with Mr. 


Turner about this property, so that Mr. Harding could get back his 
acceptances; but Mr. Turner, as I understand it, was no party 
S819 to the agreement that was signed the next day. 

Q. Doyou state that the matter between Turner and Harding 
was agreed on in a real agreement at that meeting in the evening 
upon which Harding was to get back his acceptances from Turner ? 

A. No; I could not say that it wasagreed on, except in part. There 
was some conversation about how the matter could be arranged, but 
there was nothing definitely settled until some time after that meet- 
ing. 

(). Did you go away first and the others remain ? 

A. It is my impression that we all went away together. 

(). You are not positive as to that? 

A. J am not. 

(). Suppose I should tell you that the meeting lasted until two or 
three o’cloek at night, would you think that I was wrong? 

A. I do not know. 

Q. Then you did not stay until that hour? 

A. No, sir. 

Q. Who got you to go down to the Pacifie Hotel about this busi- 
ness ? 

A. Mr. Harding. I will state further that Mr. Offield, my partner, 
was present at that interview and represented Mr. Harding as far as 
he was represented by any one as an attorney. 

(). But Mr. Harding was present himself also? 

A. Yes, sir. 

(). You spoke about two notes held by Anderson Fowler 
820 which were given up to James Wilson. State what those 

notes were about. 

A. Iam unable to state. I never examined them, and could not 
give the amount or the dates or the length of time that they were 
to run. 

Q. Is Mr. Offield, who enters his appearance of record in this ease 
for James Wilson, your law wartner ? 

A. He is. 

(. You and Mr. Offield have acted as attorneys for James Wilson, 
have you not, in various matters ? 
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A. We have, and I wish to state that Mr. Offield is Mr. Wilson’s 
attorney in this matter. 

Q. Mr. Offield was served with notice to attend this examination, 
was he not? 

A. Not to my knowledge, as he has been absent from the city for 
some time, and I do not understand that Mr. Wilson is represented 
here at this time. Mr. Offield has been away on United States eourt 
business and only yesterday returned to the city. 

Complainants’ counsel offers in evidence a certain notice marked 
Exhibit N. 


(). State whether that is your signature, Service admitted—I1. 8. 
Towle, on the back of that document, Exhibit N. 

A. It is, but I wish to state that I called the attention of the gen- 
tleman who served the notice to the fact that it was improperly 

drawn; that Mr. Offield was the solicitor for Mr. Wilson, and 
821 that I admitted service simply for the purpose of showing 

my willingness to appear before the master as a witness on 
that date named in the notice, and did not do it as a solicitor for Mr. 
Wilson. 

Q. What is the impropriety in the notice to which you refer? 

A. The notice is addressed to Offield & Towle, when the solicitor 
of record is Mr. Offield alone. 

Q. Is that the only impropriety ? 

A. That is all. 

Q. Have you not advised with Mr. Gregory, the complainants’ 
solicitor herein, several times about filing an answer or allowing 
default of James Wilson in this case since Mr. Offield’s appearance 
was entered herein? 

A. I have, but simply as representing Mr. Offield and further on 
account of my having been interested in the matter as trustee for 
Mr. Gregory’s clients, as well as for other parties. 

(). Mr. Offield is in town, is he not? 

A. He is, having returned yesterday ‘after an absence of about 
two weeks. 

Q. You were also, in addition to this notice, subpcenaed to attend 
here as a witness, were you not? 

A. I was; and that is what I took that to be—a notice to appear 
here for examination. I did not expect a subpoena afterwards. 

Q. A duplicate copy of this Exhibit U was left with you at the 
time, was it not? 

A. Ido not now remember; if it was simply looked upon it 
$22 asa notice to me personally to appear here as a witness at 
this date. 

Q. Who paid you for your services rendered to Mr. Fowler or to 
Mr. Wilson in this matter ? 

Objected to by Mr. Hunter, because there is no evidence that he 
has rendered any services to Mr. Fowler or Mr. Wilson individ- 
ually. 


A. I was paid for my services as trustee in the matter in question 
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out of the fund received from the sale to the National Dairy Com- 
pany. 

Q. Has Mr. Anderson Fowler ever paid you anything for services 

A. He has not, except so far as he contributed toward this amount 
paid to me as trustee. 

(). Ilow much were you paid as trustee in this matter? 

A. $1,500.00 and expenses. 

(). How much were the expenses? 

A. Something less than $200.00. 

(). Will you recall the interview at your office between Mr. Lees, 
myself as his attorney, and yourself on Deceriber 1,1879, when you 
were served with the notice by Mr. Lees not to give up any papers 
or pass any title in this matter without further ‘notice? What did 
Mr. Gregory say to you then and there with reference to the pre- 
tended agreement for arbitration which has been introduced in evi- 
dence ? 

To the best of my recollection Mr. Gregory stated that he con- 
sidered it not binding and of no force unless all the parties were 
willing to carry out the terms therein stated. 
828 (). State what Mr. Gregory said with reference to Mr. 
Whipple being willing to draw such a document and what 
you said in connection therewith. 

A. There was some conversation that passed between Mr. Gregory 
and myself as to this, but I am unable to state what it was. 

(). Did you not state that if you had been present you would not 
have allowed such a paper as that to be drawn up in your office, and 
did you not say that to Mr. Whipple, or words to that effect, in the 
presence of Mr. Gregory ? 

All this conversation between Mr. Gregory and Mr. Towle in the 
absence of Anderson Fowler is objected to by his counsel; this ob- 
jection applies to the whole conversation. 


A. I stated in substance, as near as I can now remember, that if 
| had been in the city at the time I should have had a paper drawn 
which would have been more complete and formal, or something to 
that effect. 

(). Did you not rebuke Mr. Whipple for drawing up such a doc- 
— then and there in the presence of Mr. Gregory and Mr. Lees? 

. I think I did state that he had not taken as much pains with 
as papers as he should have done. 

(). Did you use those words to him? 

. I could not state what my exact words were. 
824 * Did you not rebuke him for drawing up such a paper 
in the presence of Mr. Gregory and Mr. Lees then and there? 


Objected to by Mr. Hunter; let him state what was said. 


A. Not being able to state the exact words that were used at the 
time I do not wish to attempt to state particularly what they were, 
but only in general terms as I have done. 

Q. You tien state, do you, that you cannot state the words you 
used in that connection ; ; you do not remember ? 
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A. Not with sufficient accuracy to attempt to repeat them, except 
in substance, as I have done. 

Q. Was not the effect and the purport of the words you used a 
rebuke to Mr. Whipple for drawing up such a document? 

A. What I stated was in substance what I have already answered. 

Q. State in whose handwriting is this document which I now 
produce to you. 

A. It is in the handwriting of Mr. F. C. Goodwin, who is em- 
ployed in our office. 

(). State whether or not Anderson Fowler has released James 
Wilson from any claims on him growing out of the manufacture in 
St. Louis and in Chicago under the license spoken of in the bill of 
complaint, and from all claims to any stock in any stock company 
proposed to be formed in the State of Illinois, specifying the agree- 

ment with Anderson Fowler and James Wilson, James Turner, 
825 and Lees & Hendricks, dated October 1, 1877, and other mat- 
ters; state what you know about any such release. 

A. A release has been executed which is in substance as you have 
stated. 

Q. Isn’t this a copy of it except as far-as the names of the parties 
are concerned ? 

A. I think it is, but I cannot speak positively. 

(). Did you not tell Mr. Gregory that it was ” 

A. I told him that it was an exact copy of a full release that Mr. 
Harding had given Mr. Wilson. 

Q. Has Mr. Fowler given a similar release to Mr. Wilson ? 

A. I could not say that it is exactly like this, but in substance it 
is the same. 

(). They were all drawn up in your office, were they not? 

A. Yes, sir. 

Q. And they have been delivered between the parties. 

A. I believe they all have been; yes, sir. 

Q. State what you did with this paper. It came out of your pos- 
session, did it not? 

A. Yes, sir. 

Q. To whom did it go, and for what purpose? 

A. This paper was drawn in our office at the request of Mr. Jas. 
Wilson, and delivered it to Mr. Wilson for the purpose of having it 
signed by Lees & Hendricks as I understood it. 


Complainants’ counsel now offers said paper in evidence, and it is 
marked Exhibit O. 


Q. State what is the date of the release from George Harding to 
James Wilson, and what is the date of the release from An- 
826 derson Fowler to James Wilson. 
A. I cannot give the exact date; but these papers were all 
dated and signed early in December, 1879. | 
Q. State when they were respectively delivered. 
A. Contemporaneously after the money was received by me and 
paid over in each case. 
(. Here is the document that I will hand to the master & have 
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him marked Document P, which 1 produce now for the purpose of 
identification and not to offer in evidence. State in whose hand- 
writing this instrument now marked Document P by the master is. 

A. It is in [the] handwriting of John TH. Whipp le, who, until re- 
cently, has been in our office. 

Q. ‘This, then, was drawn up in in your office ? 

A. I suppose it was; I have not yet read the paper to know what 
It Is. 

Q. Where does James Wilson reside, and where did he reside in 
December, 1876? 

A. In New York city, | suppose; I understood his family were 
living there. 

Q. He is a married man and has a family, has he 

A. Yes, sir. 

Q. Is he a man of large business ? 

A. Yes, sir. 

Q). An active, enterprising man ? 

A. Yes, sir. 

(. Is he an American ? 

A. That is more than I can answer. 

(). Is he an Irishman? 
$27 A. I do not know. 
Q. Do you know of what nationality he is? 

A. No, sir. 

Q. Do you know Anderson Fowler’s nationality ? 

A. No, sir; only I take him to be foreign-born. 

(). W he ‘re does Anderson Fowler reside, and where did he reside 
in the fall of 1876, and ever since? 

A. As stated previously, I have only been acquainted with Mr. 
Fowler for about a year; I have no knowledge of his residence for 
any length of time; I suppose he has been a resident of New York 
for the time mentioned. 

(. Do you regard him as a shrewd business man ? 


Objected to by Mr. Hunter. 


A. Ido; I mean that he is a very capable business man. 

Q. A man of large business capacity? 

A. Unquestionab ly so, and of high business reputation. 

(). Ilave you the rele: ase © xecuted by you of the date of June 20, 
1879, running to James Turner concerning the license under this 
patent ? 

A. No, sir; I have not; the original paper was delivered to Mr. 
Turner. 

Q. Have you a copy of it? 

A. I have. 

Q. Will you produce it and have it marked as [an] exhibit? 

Objected to by Mr. Hunter. 


A. I will. 
825 Q. State also whether that copy contains, endorsed on it, a 
copy of the authority or consent by Harding to make the 
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Objected to by Mr. Hunter on the ground that the paper speaks 
for itself. 

A. It has. 

The copy is offered in evidence, and is marked Exhibit X. 

Q. Look at the paper which I now hand you, and state what it Is, 
and in whose handwriting it is, and also the endorsements on the 
back of it; what that is, and in whose handwriting it is, and where 
the original thereof was executed, and when the original of that on 
the back was executed. 

A. It is a copy of the assignment which I executed, conveying 


back to the United States Dairy Company the title to the State of 


Illinois under license to use the Meges patent, the said assign- 
ment having been so executed about November 8, 1879, the consent 
on the back of the same having been executed by all of the parties 
for whom I was acting as trustee, with the exception of Mr. Hard- 
ing, who gave his consent subsequently, which consent was signed 
before I executed the assignment; I should say on the day previous, 
or a day or two before. This copy is in the handwriting of Mr. 
I’, C. Goodwin, a clerk in our office, and was made from the original 
before it passed out of my possession. ‘The original consent 
829 was signed by Mr. Lees for Lees & Hendricks. 
Said copy is offered in evidence by complainants’ solicitor and 
marked Exhibit L; to the introduction of which exhibit in evidence 
Mr. Hunter objected. 


(Complainants’ solicitor then offered in evidence a copy of a cer- 
tain other original instrument, which copy is marked Exhibit Y.) 


HENRY S. TOWLE. 


Subseribed and sworn to before me by said Henry 8. Towle this 
17th day of February, A. D. 1880. 
WALTER BUTLER, 
Master in Chancery, Cook County. 


Deposition of Orson Smith. 


And on the same day, at the same place, the same parties being 
present, complainants’ solicitors introduced as’ a witness Orson 
Smitu, who, being by me duly sworn, deposed and said, in answer 
to the following interrogatories, as follows: 


Q. What is your name, age, place of residence, and occupation? 
A. My name is Orson Smith; [ am 38 years of age; I reside in 
Chicago; [I am the cashier of the Corn Exchange Bank, in this 
city. ; 
830 Q. Do you know Benjamin P. Hutchinson, one of the de- 
fendants in this suit? 
A. Yes, sir. 
Q. Do you know Lees & Hendricks, the complainants ? 
A. Yes, sir. 
Q. Do you know Anderson Fowler? 
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A. Only by name. 
@. Do you know James Wilson ? 
Yes, sir. 

O. What connection, if any, have you with B. P. [Hutchinson ? 

A. I have been with him in the banking business for nearly ten 
years as cashier of the bank in which he is a partner; we occupy 
the same office. 

Q He was requested to come here as a witness to-day to produce 
certain papers which he has held in escrow, executed by Mr. James 
Wilson and Lees & Hendricks. State what he has said to you in 
that connection and what request he has made of you. 

A. He said that he knew nothing of it and that I knew all about it, 
and that he wished me to represent him in the matters, and that as 
tu the details of the papers he left that all to me as to what he 
should do. 

(). Did he request you to bring those papers down here ? 

He told me that I had the papers and [ should do with them 
anvthing that was necessary, the papers having always been in my 
charge wholly. 
S35 (). You came here at his request, did you? 
A. Yes, sir. 

(). Please produce the agreement between Lees & Hendricks and 
James Wilson, dated October 1, 1878, and the letter or letters accom- 
panying the same, if any. 

A. The papers are all here, the agreement «& the duplicate and 
the letter; I now produce them with the original envelope in which 
they came to Mr. Hutchinson. 

(). When were those papers received by Mr. Hutchinson ? 

A. About the time of their date, October 3, 1578. 

(). In whose possession have those papers been ever since October 

S75? 

A. In my possession in the safe of the Corn Exchange Bank. 

Q. In holding such papers vou were the agent of b. P. Hutchinson, 
were you”? 

I looked upon it in that light always. 

(). One of the letters is signed Van Derpool, Green and Cummings. 
State who they are. 

A. I only know from the letter they are attorneys in New York; 
[ produce them for inspection by the master and they are offered in 
evidence by complainants’ counsel, and for identification they are 
marked Exhibits L 1, L 2, L3, and L 4, but I wish to retain them 
in my possession until the hearing in the cause. 

Q. Do you know the signatures of Lees and Hendricks? 

A. Yes, sir. 


832 (). Look. Are those their genuine signatures to these docu- 
ments just produced ? 
Yes, sir. 
Q. Do you know James Wilson’s signature ? 
A. No, sir. 


Q. What has James Wilson said to you, if anything, about these 
documents that you have just produced ? 
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Objected to by Mr. Hunter. 


A. He wanted first that those papers should be given up, one to 
Lees & Hendricks and one to himself, and when I objected to de- 
livering them he afterwards said that it made not a particle of 
difference; that they were worthless, and that as far as his was con- 
cerned he cared nothing for it. 

Q. You understood that he wished them to be delivered up to be 
cancelled ? 

A. I understood that the matter in controversy was all settled 
and that they were no longer of any use whatever. 

(). Did he see the papers when he was speaking about them; did 
he admit his signature to them? 

A. He spoke of it as “ our joint agreement ” in our hands. 

Q. How long ago was that? 

A. I should say three months ago. 

Q). State how long you have known Lees & Hendricks. 

A. 6 or 7 years. 

Q. What is their reputation for honesty and integrity ; do you 

know here among business men on the Board of Trade 
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833 Objected to by Mr. Hunter as irrelevant, incompetent, im- 
proper, and counsel must know that the reputation of these 

gentlemen is not questioned. We have not intended in this suit 
and have done nothing to impeach them except by way of contra- 
diction. 

A. Their reputation is of the very best as far as [know ; they have 
always had the confidence of the officers and directors of the bank. 

Q. Do you know their reputation for truth and veracity ? 

Same objection by Mr. Hunter. 

A. I never heard it questioned. 

Q. What do you say about it from your own knowledge of their 
character ? 

A. I think they are truthful and honorable men. 

ORSON SMITH. 


Subscribed and sworn to before me by said Orson Smith this 17th 
day of February, A. D. 1880. 
WALTER BUTLER, 
Master in Chancery of Cook County. 


Deposition of Frank Clifton. 


And on the same day, at the same place, the same parties being 

present, complainants’ solicitor introduced as a witness FRANK 

834 Crirron, who, being by me duly sworn, deposed and said, in 
answer to the following interrogatories, as follows: 


Q. What is your name, age, place of residence, and occupation ? 
A. My name is Frank Clifton ; I am 32 years of age; I reside in 
Chicago; I am a clerk for Fowler Brothers. 
Q. Of whom is the firm of Fowler Brothers composed ? 
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A. Anderson Fowler, George Fowler, Robert D. Fowler, William 
Fowler, and John Fowler—®5 brothers. 

(). Where do they respectively reside ? 

A. John Fowler livesin Liverpool; William Fowler lives abroad— 
in England, I think; George Fowler lives in Atchison, Kansas; 
Anderson Fowler lives in New York city, and Robert D. Fowler 
lives in Chicago, [linois. 

(). They are Irishmen, are they ? 

A. So I understand. 

Q. How long have you been in the employ of Fowler Brothers ? 

A. About 16 or 18 years. 

Q. You occupy their office in Chicago, do you not? 

A. Yes, sir. 

Q. You are their confidential clerk, are you not? 

A. I suppose you might call it so; yes, sir. 

(. Do you know James Wilson, one of the defendants in this suit? 

A. Yes, sir; | know him. 

(. Do you know George Harding ? 

A. Yes, sir. 

Q. Do you know Lees & Hendricks ? 

A. Yes, sir. 

Q. How long have you known Lees & Hendricks? 
835 A. I have known Mr. Lees since 1870, and Hendricks for 
several years. 

Q. Did you know Hendricks in 1876? 

A. Yes, sir; I think I did. 

Q. You have been intimately acquainted with Mr. Lees and his 
family ? 

A. Yes, sir; very intimately. 

Q. You area defendant to this suit, are you not? 

A. I believe so. 

Q. You have put in an answer in this case, have you not, & afh- 
davits? 

A. Yes, sir. 

(). Who first called the attention of Lees & Hendricks to the Meges 
patent and the license for the States of Illincgs and Missouri spoken 
of in the bill of complaint ? 

A. I do not know whether it was Mr. Turner or Mr. Fowler ; 
probably both at the same time. 

Q. Did you not personally negotiate with Mr. Lees concerning 
the purchase into those licenses in the fall of 1S76” 

A. I had interviews with him about the business. 

(). At whose request ? 

A. Mr. Anderson Fowler’s. 

(). State whether or not Mr. Anderson Fowler personally or 
through you as his agent recommended to Lees & Hendricks pur- 
chasing into this license ? 

A. He telegraphed to Mr. Lees to come to New York, and there 
the negotiations were made as far as | know. 

(). When was that? 
A. In 1876, I think. 
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S36 Q. Do you know when the original agreement between the 
parties was signed ? 

A. [remember it was about December, 1876. 

Q. How long prior to that had there been any negotiations be- 
tween you and Mr. Lees ? 

A. I think it was through Mr. Turner that we first knew about 
the oleomargarine business here in Chicago. That is the first that 
I knew anything about it, and I went up to his factory and saw 
some of the butter, and Mr. Anderson Fowler and I thought it was 
a good thing. 

Q. Whoapproached Mr. Lees first about buying into that license ? 

A. I think it was Mr. Anderson Fowler. 

Q. When did you go down to James Turner's butter factory with 
Anderson Fowler ? 

A. I should think it was probably 5 or 6 months before Mr. Lees 
bought in. 

Q. And after that Anderson Fowler bought in ? 

A. He telegraphed, as I said, for Mr. Lees to come to New York, 
and then, after that, they both beught in. 

(). Anderson Fowler was interested in it before Lees bought in, 
was he not? | 

A. I could not say. It was a New York business that I knew 
nothing about. 

Q. Did Anderson Fowler ever request you to see Mr. Lees about 
buying in? 

A. He requested me in his telegram to send Mr. Lees to New 

York. I did not know what it was for; [ had no idea what 
837 it was for. I supposed it was on canning business. 
Q. Before December, 1876, did you not go down to Mr. 
Lees’ house repeatedly and talk with him about buying into this 
business ? 

A. No, sir. 

Q. Did Anderson Fowler recommend this patent as a very valua- 
ble and profitable patent to Mr. Lees ? 

A. I think he did; yes, sir. 

@. You did, too? 

A. At first 1 told Mr. Lees [ would not have anything to do with 
it; I did not believe in that kind of things. 

Q. But Anderson Fowler thought a good deal of it? 

A. Yes, sir. 

@. He thinks a good deal of it now, does he? 

A. I think he does. 

Q. I suppose you know he does from conversation with him, do 
you not? 

A. He never said particularly that he does, but I think from the 
way he talks that he does. He never talked with me particularly 
about it. That business is something out of my line entirely. 

Q. What did Anderson Fowler pay for his interest in the patent 
for the State of Illinois ? 

A. I have no idea what he paid. I know what Mr. Lees paid. 
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(). What did Anderson Fowler pay for his interest in the State of 
Missouri? 
A. I do not know. 
838 Q. What did Lees & Hendricks pay for their interest in the 
Sti ates of Missouri and Illinois? 

A. $33,533.33 ; that is my recollection. 

Q. Did they actually pay that money ? 

A. They paid me $20,000.00 in cash; they gave me their note for 
the balance with interest, which they afterwards paid. 

Q). ‘To whom was this payment of $35,535.53 made ? 

A. Made to me. 

Q. What did vou do with the money ? 

A» 1 deposited it in the bank and used it as I wanted. 

Q. In receiving this money and this note from Lees & Hendricks 
you were acting as the agent of Anderson Fowler, were you not? 

A. Yes, sir; I suppose so. 

(Q). And the money —— Anderson Fowler, did it not? 

A. As I was telling you, I do not know who got the money. I 
just credited it to I ‘owler Brothers, of New York, ‘and they credited 
it to any account that they saw fit as long as my cash-book balanced ; 
that is all that I looked at. 

(). About when was this money paid by Lees & Hendricks’ 

A. Shortly after the consum-ation of the sale that*this § $20,000. 00 
was paid; the note ran along some time and then was renewed once 
and finally paid. 

Q. What did Anderson Fowler do with the money received from 
Lees & Hendricks ? 

A. I do not know. 


839 The further examination of said witness was then adjourned 
until the Sth day of February, A. D. 1550, at the hour of 11 

o’clock a. m., at the same place, at which latter time and place the 

further examination of said witness was continued as follows: 


Q. Were you subpeenaed to attend here as a witness on behalf of 
the complainant ? 

A. Yes, sIr. 

(). Fowler Brothers have a business house in Liverpool, have they 


A. Yes, sir. 

(). Also one in East Atchison, Mo. ? 

A. Yes, sir. 

(. One in New York? 

A. Yes, sir. 

Q. And one in Chicago? 

A. Yes, sir. 

(). It is stated in the bill of compl: aint that there was a certain 
agreement, dated January 18, 1879, and a certain release at the same 
date signed by Lees & Hendricks and one signed by Anderson Fow- 
ler in your hands. Have you those original documents, and will 
you produce them ? 
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A. Those are the original documents, I believe, which I have just 
handed to you. 
(). Is that the signature of Anderson Fowler to the release ? 


A. Yes, sir. . 
$40 (. And the signature of Lees & Hendricks to the other 
paper? 


A. I believe so. 


lor identification the papers are marked documents “Q 1” and 
*Q 2” 


(Q). In whose handwriting are those originals ? 

A. In the handwriting of the book-keeper of Fowler Brothers at 
the packing-house in Chicago. 

(). Look at these two copies of the two documents Q 1 and Q 2 and 
state In whose handwriting they are, and whether they are true 
copies of those two documents. 

A. They are in my handwriting, and I suppose they are true 
copies. 

Complainants’ counsel offers the original- in evidence, and also 
these coples. 


Q. You made these copies for what purpose ? 
A. At the request of Mr. Lees. 


The copies are marked Exhibits Q 1 and Q 2. 


. By whom were the original documents, marked Documents Q 
1 or Q 2, given to you, and. under what instructions and for what 
purposes ? 

A. They were given me by Mr. Anderson Fowler and Mr. Lees 
with instructions that I should hold them until I got a paper which 
3. P. Hutchinson held in trust. When I got that paper I was to 
hand one of those papers to Anderson Fowler and one of them to 
Lees & Hendricks. 

Q. What was that paper which you refer to as being in the hands 

of B. P. Hutchinson ? 
84] A. An agreement between James Wilson and Lees & Hen- 
dricks. 

Q. You have ever since receiving these two documents held them 
in your possession and under those instructions ? 

A. Yes, sir. 

Q. At what place in Chicago were those two papers actually writ- 
ten ? 

A. I could not say. 

Q. Were they written in your presence? 

A. No, sir. | 

Q. Then you did not hear anything said between Lees & Hen- 
dricks and Anderson Fowler at the time those papers were signed 
and written ? 

A. No, sir. 

(). ‘There is mentioned in the original bill some other agreements 
of the date of January 18, 1879, between Anderson Fowler and Lees 
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& Hendricks, and one between them and George Harding; were you 
present at the making and execution of any of those ? 

A. No, sir. 

Q. ‘And did not hearanything said by the parties at the time those 
were made? 

A. No,sir. 

(). Has Anderson Fowler had considerable business relations with 
Lees and Hendricks ever since December, LIS76, up to the present 
time ? 

A. Yes, sir. 

(Q). Their business relation has been friendly, has it, during all of 
that time ? 

A. Yes, sir. 
S42 Q. And has consisted in correspondence by letters & tele- 
grams,as well as personal visits, has it? 

A. Yes, sir. 

(). Is Anderson Fowler a man of wealth, and has he been all that 
time ? 

A. Yes, sir. 

(). Do you know of any property in this country that Anderson 
Fowler owns in his own name? 

A. No real estate; at the present time he has some personal prop- 
erty here—some money. 

(). Does the firm of Fowler Brothers, as such, own property In 
this city % | 

A. Ido not know whether the deed of the packing-house is in 
their name or not. 

() Are you acquainted with the corporation known as the Lees & 
Ifendricks Packing and Provision Company ? 

A. Yes, sir. 

(). State when that was formed and whowere the stockholders 
and the board of directors of it. 

A. About May or June, 1879. 

(). It was talked up as being about to be formed for some time 
before it was formed, was it ? 

A. Yes, sir. 

(). Look at the letter dated May 16, 1879, and state in whose hand- 
writing it is, and if by that letter you can fix the date of the making 

of that corporation a little more definitel 7. 
$45 A. That is Anderson Fowler’s handwriting; [think it was 
later than May 16, 1879, but about that time. 

Complainants’ counsel offers in evidence said letter, and it is 
marked Exhibit R; to the introduction of which letter in evidence 
Mr. Hunter objected, and also to the further examination with  ref- 
erence to the Lees & Hendricks Packing and Provision Company, as 
irrelevant and incompetent. 

Q. Look at the paper which I now hand you and state what it is, 
and state whether Anderson Fowler was in Chicago at the time 
that paper bears date. 

A. It is in the handwriting of Mr. Bradley, our cashier at the 
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packing-house. Anderson Fowler must have been in Chicago at the 
time of its date. 

A. Anderson Fowler has been in the habit of visiting Chicago re- 
peatedly since December, 1876? 

A. Yes, sir. 

(). How often does he come ? 


A. Sometimes he will come once a month. sometimes in two or 


three months, sometimes in five or six months, and sometimes 
oftener; he never tells us when he is coming; he drops in on us. 
Q. Do you know of either Lees or Hendricks ever visiting New 
York at the request of Anderson Fowler ? 
A. You wr. 
S44 (). A number of times? 
A. Yes, sir. 
Q. If Mr. Fowler wanted them he would telegraph for them to go 
on there, would he? 
A. Yes, sir. 
Q. He generally in telegraphing for them telegraphed through 
you, did he not? 
A. Yes, sir. 
Q. They always respected his invitations to go down there and 
went accordingly ? 
A. Yes, sir. 
? 
The last paper referred to is offered in evidence by complainants 
solicitor and 1s marked Exhibit 8. 


Q. You know about the original formation of the Lees & Hen- 
dricks Packing and Provision Company, do you not ? 

A. Yes, sir. 

Q. At whose suggestion and motion was it that company was got 
up? 

A. Anderson Fowler’s. 

Q. Did you take any stock in it ? 

A. Yes, sir; $1,000.00 worth. 

Q. Did you pay for that yourself? 

A. Yes, sir; it was my own investment. 

(). How much did Anderson Fowler take in it? 

A. He took one-half of $4,500.00, and Robert D. Fowler took the 
other half of $4,500.00. 

(). Who took the rest of the stock ? 

A. It was given to Lees & Hendricks. 

(). Who paid for the stock that Lees & Hendricks took ? 
845 A. Anderson Fowler and Robert D. Fowler jointly. 

Q. Why did they pay for that stock and give it to Lees & 
Hendricks ? 

A. Anderson Fowler told me he wanted to help Lees & Hendricks 
along, and in consideration of that paper which was signed relating 
relating to the Mege patent. 

Complainants’ solicitor objected to any statement of Anderson 
Fowler in our absence, and asks the witness as to his knowledge 
about that. 


* 


* 
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A. I only know what I was told by Mr. Fowler. 

(). Look at the paper now shown you; state in whose handwriting 
it is; why it was drawn up, and, if by you, what you did with it. 

A. It is in my handwriting ; it was not quite clear in my mind 
whether it was the intention of Anderson Fowler to give Lees & 
Hendricks $4,500.00 without their paying for it, and to facilitate the 
business and help give the company formed a start, Mr. Lees and I 
went up and saw. Robert Fowler and told him what Mr. Lees’ un- 
derstanding in the matter was, and what I thought was about right, 
and so he gave them the $10,000.00 with the understanding that 
when Anderson Fowler came back from Europe, where he was at the 
time, that if his understanding was not that he should give Lees & 

Hendricks $4,500.00 outright that they should give him 
S46. back the money. 
(). Now, the expression here, “ we understood,” in consid- 
eration of our forming the company and running the same, the 43 
shares were to be given us paid up and not carried by the Messrs. 
A. & R. D. Fowler. State whom the words “ we understood ” refer to. 
Who are tlie “ we?” 

A. Messrs. Lees & Hendricks. 

Q. You made this out then as a statement of their understand- 
ing of what Anderson Fowler offered to do for them ? 

A. I made that out as a safety for myself. I was taking the re- 
sponsibility on myself of giving them the $10,000.00, and, not 
quite understanding the ugreement, [ made it out as expressing Lees 
& Hendricks’ understanding of the agreement of what Anderson 
l'owler meant to do. 

Q. You speak of giving them $10,000.00. What did you give 
them 810,000.00 for? 

A. ‘To form the company. 

(). It was a payment into the company of the entire capital stock, 
was it? 

A. Yes, sir. 

Complainants’ solicitor offers the paper last referred to in evi- 
denee, and it is marked Exhibit T; and Mr. Hunter, in addition to 

his general objection, already made, makes the particular ob- 
S47 jection to this paper that it is not signed and was made in the 
absence of Anderson Fowler. 


(). State whether or not Anderson Fowler did give to Lees & 
Hendricks 43 shares full-paid stock in the Lees & Hendricks Pack- 
ing and Provision Company. 

A. He and Robert Fowler did ; yes, sir. 

(). Those shares represent how much per share ? 

A. When they were given they represented $100.00 par value for 
each share. 

(). Then these 4} shares that are spoken of—what does it really 
mean ? 

A. It means 45 shares of that company, and would represent 43 
tenths of the capital stock, and represents $4,500.00, 

(). What was the entire capital stock ? 
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A. $10,000.00. 

Q. Did their interest remain 45 shares thereafter, or was anything 
done to change it? 

A. It was changed. 

Q. How was it changed, and under what circumstances, and at 
whose request ? 

A. Mr. Lees said he did not have capital enough to earry on the 
company. I went to Anderson Fowler and told him what Mr. Lees 
said, and he said, Suppose we all sell to Fowler Brothers one-half of 
our stock at par value, and they will pay two hundred per cent. for 
it. I took Mr. Lees with me to Anderson Fowler. He told Ander- 
son Fowler the same thing. Anderson Fowler said, Fowler Bros. 

will put in $10,000.00 if we will divide our stock—that is, I 
848 gave them one-half of mine, R. D. Fowler gave them one- 

half of his, Anderson Fowler one-half of lis, and Lees & 
Hendricks one-half of theirs. That constituted the stock, and all 
the stockholders, for which one half Fowler Brothers were to pay 
$10,000.00. It was understood that the additional $10,000.00 was to 
be put into the company. Mr. Fowler turned to Mr. Lees and asked 
him if he was satisfied, and he said, Yes, sir; and he turned to me 
and asked me if I was satisfied, and I said, Yes, sir. It was done 
for the benefit of the company. 

Q. Anderson Fowler wished to increase the business of the com- 
pany and its business capacity, didn’t he? 

A. Yes, sir. 

Q. And Lees, you state, said that he had not the capital to do it 
with ? 

A. No, sir. He said that the company had not capital enough to 
goon with their business. 

Q. Who became the president, secretary, and treasurer of the com- 
pany ? 

A. Lees and Hendricks. 

Q. Who was the president ? 

A. Mr. Lees. 

(). Who was the secretary ? 

A. Mr. Hendricks. 

@. Who was the treasurer ? 

A. Mr. Hendricks. 

Q. Who constituted the board of directors ? 

A. Mr. Lees, Mr. Hendricks, Anderson Fowler, Robert D. 
849 Fowler, and myself. 

Q. Who is the president of the company to-day, as you 
understand it ? 

A. Kh. D. Fowler. 

(). Who is the secretary to-day, as you understand it? 

A. R. M. Huffman. 

(). Who is the treasurer to-day, as you understand it ? 

A. iam. 

Q. When was the change made of these officers ? 

A. At the last meeting. 

Q. State why that change was made. 
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Objected to by Mr. Hunter on the ground that counsel is inquir- 
ing with reference to matters which have taken place subsequent to 
the filing of the amendments to the bill and the supplementary bill, 
and requires a new supplementary bill before it would be proper to 
go into this question, and instructs the witness not to answer the 
question. 

A. Under advice of my counse!, I decline to answer the ques- 
tion. 

(). I asked you to state why it was that Mr. Fowler gave them a 
present of $4,500.00 of the stock in the Lees & Hendricks Packing 
and Provision Company. You have not answered that question— 
the reason why he did it. Will you do so now’ 


Objected to by Mr. Hunter unless the witness knows of his own 
knowledge. 

S50 A. I do not know of my own knowledge. 

Q. Then you do not know of your own knowledge of any 
agreement theretofore with reference to that, or with reference to 
the assignment that was made on January 18, 1879? 

A. No, sir. 

Q. Were you present at any conversation between Anderson Fow- 
ler and Lees & Hendricks after January 15, 1879, in which the 
subject of the agreement of this last date was talked over by the 
parties ? 

A. No, sir. 

(. Was any corporation ever formed by any of the parties to this 
suit called the Illinois Ohio Company ” 

A. There was a charter applied for; that is all, I think. I think 
no corporation was ever formed under it. 

(). There was not, to your knowledge, any corporation formed for 
manufacturing under this patent by any of the parties to this suit, 
either in Illinois or in Missouri, was there? 

A. No, sir; except as I stated the charter was applied for. 

Q. Look at the document which I now hand to you, and state in 
whose handwriting it is and under what circumstances it was given, 
if you know. 

A. It isin my handwriting; it is dated November 19, 1877. It 
shows on its face what it was for. 

85] Complainants’ counsel offers the paper in evidence, and it 
is marked Exhibit V. 

Q. Why was the paper Exlnibit B given ? 

A. The $3,000.00 was given for the purpose of manufacturing oleo- 
margarine under this patent license. 

Q. ‘To whom was that receipt given ? 

A. To me. 

Q. It is now in the possession of Lees & Hendricks, is it not? 

A. Yes, sir. 

(. How did they happen to get it back ? 

A. Because they accounted for the $3,000.00. 

. Llow ? 
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A. Ido not know; I haven’t the account here; they put it into 
the Turner factory. 

(). They used it then in that part of the business which was car- 
ried on under this license in Chicago, did they not? 

A. Yes, sir. 

Q. Was not this paid back by Lees and Hendricks to you by their 
check ? 

A. I cannot say; it may have been; probably they accounted for 
it or paid it back in some way or else they would not have it back. 

Q. Did you give up this receipt to them ? 

A. Certainly I did, when I got satisfactory evidence that the money 
had been properly applied. 

Q. What did you get from them when you gave up this receipt 
to them ? 

A. | could not Say ; | do not recollect. 
852 Q. Your books would show if you received a check from 
them, would they not? 
A. That was about the time that I was only keeping a cash-book, 
but I could probably tell or I could write to New York and find 
out. 

(). Was there any other receipt that you received from them at or 
about that time? 

A. Yes, sir. 

(). What was it? 

A. It was a receipt for more money. I do not remember the 
amount now, but it strikes me now that it was $5,000.00. 

(). What was done with that receipt t 

A. Part of the money and stuff was turned over, and it was en- 
dorsed on the back of the receipt. 

(). Who has the accounts about that; whose books would show ? 

A. The New York books; the Chicage books would not show, un- 
Mr. Hendricks has it; it is not in our books. 

(. Have you not a recollection of $8,000 being given for which 
two receipts were given, of which this is one? 

A. I do not remember what the other amount was; there was 
another amount given. 

Q. Do you or not know why it was that Anderson Fowler ad- 
vanced this money spoken of in this receipt? 

A. I do not know, unless because Lees & Hendricks hadn’t it; it 

strikes me that I got orders from New York by telegram to 
853 advance Lees & Hendricks some money to manufacture the 
oil and butter & buy the fat. 

(). Do you not, on further recollection, recollect that Lees & Hen- 
dricks paid back the money expressed by these receipts ? 

A. No, sir: Ido not remember. 

(. Do the account-books of Fowler here or of Anderson Fowler 
show what was invested by Anderson Fowler in the St. Louis fac- 
tory ? 

A. No, sir. 

Q. Where are the account-book- which show it? 

A. At New York. 


* 
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Q. Do they show his investment in the Chicago factory ? 

A. No, sit 

(). Did you see George Harding when he was here last Novem- 
ber ? 

A. Yes 
(). He Was o re in town the day this suit was commenced, was he 
not ? , 

A. [ do not know whether it was the dav the sult was commenced 
or not. Ile was here last fall. Creorge Harding Was hot here On} 
the ord of last December. 

(). Do you know of Anderson Fowler ever making any offers of 


~ 
] : 


assistance to Lees & Hendricks for them to pack becf for him or to 
engage In business any way ? 


The thing was talked of at different times. Anything of that 
kind he would do direet with them and not through me. 
Sod (). Did you send any telegrams to Mr. Wilson for Mr. Fow- 
ler in November last ? 
[ could not say. [ would not be prepared to say. It is possi- 


ble that may have done SO, ana | may het, 

(). Did Anderson Fowler write any letters to James Wilson in 
November last ? 

A. I could not Say. 

(). Did Anderson Fowler send any despatches to George Harding’ 

A. I do not know whether he did or not. 

(). Did he write any letters to George Harding ” 

A. Ile did write a letter to George i, irding, but what the contents 
are | do not know. 

(). Have you a copy of that letter In your possession ? 

A. We never copy Anderson Fowler's letters, or, if we do, we tear 
the sheet out of the book and IVE him thie CODY, if they relate Lo 
his private business, 

(). low do you know, then, that he wrote a letter to George Har- 
ding? 

A. because I SaW if addressed Ol} the back of it 

(). Did you see it in the copy-book 4 

A. No, sir 

(). Dic you send il despatch for Anderson owl rand Mr. Lees to 
James Wi lson last November t 

A. Ido not know whether I did. | remember now offering to 
write one when Lees was present, but whether [ wrote it or not, | 
am not awe to say. 

Deo you kee au any copies of des} patches in the othee 

855 x We do when they are written *, the office, but when they 

are written on ‘change we do not. Ido recollect offering to 

write a despateh for Mr. Lees, but whether or not | wrote it T could 

not Say, nor of its contents. | have the Impression that | started to 

write a despateh, and that Anderson Fowler said, “ You go down 

about your business, and I will write the despatch,” and Lees was 
present at the time; that was a despatch to James Wilson. 

(). If Mr. Lees left here for St. Louis about the 15th of November 


) 


li—17: 
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last, would not that fact help you to state about the time when that 
despatch was forwarded ? 

A. I think it was a day or two before he went to St. Louis. 

Q. Do you know man a named Stobo, in New York ? 

A. Yes, sir. 
). What is his business ? 

A. He is Fowler Brothers’ confidential man in New York. I do 
not know whether he-is a clerk of Anderson Fowler or not. 


—_ 


(). Do you know the handwriting of Mr. Stobo? 
A. Yes, sir; very avell. 
(). Look at the paper now produced, dated December 18, 1577, 


New York, and state in whose handwriting it is. 
A. That is Mr. Stobo’s handwriting. 
Complainants’ solicitor offers the paper in evidence, and it is 
856 marked Exhibit W, and Mr. Hunter objects to the introdue- 
tion of said paper in evidence on the ground that it is in- 
competent and immaterial. Mr. Hunter admits that Mr. Gregory 
eave him notice this morning to produce the original of the agree- 
ment signed by Lees & Hendricks and Anderson Fowler, dated 
January 18, 1879, being the assignment between the parties on that 
date, and is ready to produce the same for the inspection of counsel, 
and to be used in evidence on the hearing. 
(). State what sort of a man Anderson Fowler is with reference 
to his capacity and ability for business and his shrewdness in his 
affairs. 
A. There is not a better business man in the country, I suppose. 
[ call him an able man. 
(). How long was the butter-factory business that was entered on 
here in September, 1877, the Chicago factory, run? 
A. I should think two or three months. 
(). How long was the St. Louis factory run? 
A. I should think three or four months. 
(). Who were engaged in the work ai the Chicago factory in the 
fall of 1877? ' 
A. The only time when I knew anything was when Mr. 
857 Lees and Mr. Hendricks were running it. I suppose it was 
in 1877. 


Cross-examination by Mr. Hunter: 


Q. When did you learn of this new interest in the manufacture of 
oleomargarine ? | 

A. When Mr. Turner and Mr. Fowler were talking the matter up 
In our office. 

Q. What had Mr. Turner to do with it? 

A. I understood that he had bought a certain portion of the State 
of Illinois for $100,000.00, for which he had given his note. I think 
it was one-third or one-fourth. 

Q. From whom had he bought this ? 

A. He had bought it from the dairy company in New York, 
through Wilson. 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. oat 


Q. Who owned the other two-thirds of Illinois ? 

A. The other two-thirds, | understand, were owned by the dairy 
company of New York. 

(). How did Anderson Fowler come to be interested in this enter- 
prise? 

A. He thought it was a good thing and wanted to go into it. 

Q. At the time you spoke of, when Anderson Fowler and Turner 
had an interview about it at your office, were any negotiations en- 
tered into with reference to it? 

A. They tried very hard, but nothing came of it. Anderson 
Fowle: tried very hard to get an interest with Turner, but nothing 

came of it. 
SoS Q. You have stated in your direct examination that Mr. 
Fowler telegraphed to you that Lees should go to New York. 
For what purpose did he wish to see Mr. Lees in New York ? 

A. [ had not the slightest idea at the time. 

Q. Did you subsequently learn ? 

A. I did. 

4 State what it was. 

In this oleomargarine business. 

> [fad Mr. Anderson Fowler at this time bought into the patent? 

A. Not that I am aware of. 

(. What was the result of the interview between Mr. Lees and 
Anderson Fowler in New York as to Fowler and him going in‘o this 
enterprise? 

A. They thought it was good—both of them. 

(). Was anything done at that time toward buying into it? 

A. Mr. Lees was to telegraph to New York whether he accepted 
Mr. lowler’s proposition. 

Q). Do you know what the proposition was; if so, state it. 

A. Yes, sir; I do 


Objected to by Mr. Gregory. 


They were to get the right of Illinois and Missouri for $100,000.00, 
jointly with Mr. Wilson. 

Q. How much of Illinois and how much of Missouri were they to 
get ? 
| A. They were to get the whole of Missouri and the balance of Illi- 
nois not held by Turner. 

Q. Were these Turner notes held by their company to go 

859 with the balance of Illinois and Missouri ? 


Objected to by Mr. Gregory, as he didn’t go into the matter of the 
Turner notes or the Turner contract antecedent to September 29, 
1876, and asked no questions upon it whatever. 


A. Yes, sir; the buyers of Illinois and Missouri were to get the 
Turner notes 

Q. Then, if | understand right, Lees & Ilendricks, Anderson 
Fowler, and Wilson were to purchase the patent for Missouri and 
the remainder of Illinois not held by Turner and receive Turner's 
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notes for $100,000.00, held by the New York Dairy Company, for 
S1O00.000.00 in eash ? 

A. That was the understanding, and Mr. Turner, though, reserved 
the right to buy the balanee of the State of Illinois for a certain 
sum: what it was I do not know: I did know at the time, but I 
have forgotten. 


Mr. Gregory objected to any testimony about the engagements of 


Turner on the ground that the written contract with Turner is the 
best evidence of the same, and obj ets that the writing between Lees 
& Hendricks and Fowler and Wilson of December 2, 1876, is the 
best evidence of the corre crmenht of those parties respecting the Sahie. 
(). State wl ether either Mr. Lees or Mr Hendricks informed 
SOU) — of the arrangement threat had taken place in New York 

with reference to the purchase of Missouri and the balance 
of Illinois and the amount of money they were to pay for it, and 
the faet that they were to receive these Turner notes for S 100,000.00, 
and what his services were at the time. 

A. Yes, sir: he did so state to me. 

(). Who stated it? 

A. Mr. Lees. , 

(). State what the conversation was and about the time it took 
place. 

A. It took place immediately on his arrival from New York ; the 
sale was to be all of the State of Missouri, with a portion of Ilhinots 
which was not already sold to Turner, and Mr. Turner’s notes for 
$100,000.00. Mr. Turner still had the right though to purchase the 
balance of the State of Illinois for a stated sum. 

(). Did Mr. Lees state to you what he thought about the deal, as 
to its being a cood speculation t 

A. He stated to me that he thought it was a good thing, and I 
suid, If you are to get those notes I think 1t is a good thing, too. 

Q. State what was the next thing which took place with reference 
to this purchase by Lees & Hendricks, Anderson Fowler, and Wil- 
son. 

A. Mr. Lees telegraphed to New York a day or so after that he 

accepted Mr. Fowler’s proposals. 
S61 Q. Do you know whether any agreement was drawn up 
between the parties after this embodying purchase of this 
patent ? 

A. There was some agreements drawn up, but what they were I 
do not know. 

Q. Llow much was each one to pay of this $100,000.00 ? 

A. $30,000.00. 

Q. Do you know whether or not Anderson Fowler paid that 
amount 7 

A. I do not know. 

Q. Do you not know whether or not Lees & Hendricks paid it? 

A. Yes, sir; they did. 

Q. Do you know whether or not James Wilson paid it? 

A. Ido not know. 


one 
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Q. Did you not subsequently learn in your conneetion with this 
oleomargarine business that the balance of the money had been paid 
by these gentlemen ? 

A. No, sir. 

(Q. Do you know whether Anderson Fowler would have gone into 
this oleomargarine business at this time if Lees & Hendricks had de- 
clined to join him? 

A. I could not say. 

(). Do you know of any steps being taken after the purchase of the 
patent for Missouri and the balance of Illinois to manufacture oleo- 
margarine in Chicago and St. Louis? Imf so, please state what they 
were. 

A. Yes,sir. Steps were taken in both places. At St. Louis 
S62 a place was fitted up and one in Chicago. 

(). Do you know whether any agreement or understanding 
had been arrived at with Mr. Turner in the meanwhile for the man- 
ufacture of the oleomargarine ‘4 

A. Yes, sir; there was a stock company to be formed; Mr. Turner 
was to get his $100,000.00 of notes back again; he was to put in his 
factory that he had up there into the company for his interest, and 
for that factory he was to have a certain proportion of the stock ; 
that was my understanding of it. 

(). Who had charge of the factory in) Chicago ? 

A. Lees & Hendricks. 

). low long did they run the Chicago factory * 
\. A short time. 

). Who advanced the money as the eapital ? 
A. Anderson Fowler. 

(). Do you know how much he advanced toward running the 
business in Chicago? 

A. I think it was about $8,000.00, 

(). Did Messrs. Lees & Hendricks advance any money toward the 
factory here? 

A. No, sir. 

(). Did James Wilson or Turner? 

A. No, sir. 

(). What was done with reference to manufacturing oleomargarine 
In St. Louis ? ) 

A. They starteda factory there; it did not pay and they shut it up. 

(). Who was in charge of the factory in St. Louis? 

A. Mr. Hendricks. 

863 (Q). Do you know how long they run the factory in St. 
Louis ? 

A. ‘Two or three months. 

(. Who advanced the money to purchase the materiai and carry 
on the business of this factory in St. Louis”? 

A. IT understand that the drafts were drawn on Fowler Brothers, 
in New York. 

Q. Did Lees & Hendricks advance any money toward running 
the factory in St. Louis? 

A. Not that I am aware of. 


; 
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Q. Did James Wilson ? 

A. Not that I am aware of. 

Q. Then Fowler had to run the whole business? 

A. So I understand. 

Q. Did the manufacture of ole: wiargarine pay in Chicago? 

A. No,sir. 

Q. State what was the result of the business here as far as you 


A. As far as I know it was a loss. 

Q. Do you know what the result of the manufacture of oleomar- 
garine under this patent in St. Louis was? 

A. As far as I know it was a loss. 

Q. Do you know how much of a loss? 

A. No, sir. 

Q. Can you approximate it? 

Mr. Gregory objected to the witness guessing. 


A. I was given to understand that the loss was about—I would 

not dare to venture a guess on that. I know there was a loss 

864 all around on both factories, but the books were kept in New 
York, and I knew there was a loss. 

Q. Do you know the reason why there was a loss? 

A. One reason was that the patent was not protected; another 
reason was that the fat cost too much. It is like any other factory 
business. The raw mate rial cost too much. After the y got it manu- 
factured into oleomargarine they could not find a profit: able market 
for it at that time, especially at the time of the Chicago business, 
when everything was at a standstill and depressed. 

(. You have stated that the patent was not protected. What do 
you mean by that ? 

A. Other people went to work manufacturing under it without 
any license. 

(. Were mot steps taken to stop it? 

A. I do not think there was. 

Q. Was it considered, after that experiment in Chicago and St. 
Louis, worth protecting? 

Mr. Gregory objected to the witness’ opinion on that subject and 
as new matter. 

A. It was not their business to protect it. It was the business of 
the dairy company to sent it. 

Q. T hey owned the patent for Missouri and Illinois, didn’t the y 

They owned the right to manufacture under that ps ate . 
865 O Was the patent at ‘th: at time, and is it not now, and ever 
since that time — been, in controversy in the courts ? 

A. Yes, sir. 

Q. Are you aware of the bill having been filed lately in the 
United States court in Chieago with reference to this patent for its 
use by the persons claiming ‘the license ? 

A. Yes, sir. 

Q. What was next done by Lees and Hendricks and Fowler and 
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Wilson with reference to this patent and Turner after this experi- 
ment in Chicago had failed and St. Louis ? 

A. Mr. Lees went into business at the stock-yards in the firm of 
Latham, Lees & Miller, in hog packing. 

Q. How long did Mr. Lees continue in that business ? 

A. One season, I think, three or four years ago. 

Q. What line of business did Mr. Hendricks engage in during 
that time ? 

A. I do not know. 

Q. What lines of business have Lees & Hendricks been engaged 
in from the time this Missouri factory and the Illinois factory 
of oleomargarine failed up to the present time ? 

A. They have been in the beef business, and Mr. Lees has been 
in the hog-packing business. 

Q. Do you know whether anything was done with this patent by 
these gentlemen and by Mr. Fowler or Wilson during all this time 
from the failure of these two enterprises up to the time of the sale of 

the patent out of which this suit has grown ? 
S66 A. Yes, sir; I know both Mr. Lees and Mr. Hendricks 
were anxious to realize something on it to start in their old 
business again of beef-packing. 

.Q. Do you know whether they were able to realize on it? 

A. They were not. 

Q. Do you know whether Anderson Fowler was able to realize 
on his interest in that patent” 

A. He was not. 

Q. During all this time what was the condition of the oleomar- 
garine market and the manufacture of oleomargarine in this 
country ? 

A. It was going on, I understood, by different parties without 
any license both here and in Boston and in New York. 

(). Up to the time of the sale of this patent for Missouri and [h- 
nois what was the license for Missouri and Illinois considered 
worth by the parties in this suit? 


Mr. Gregory objected to the answer of the question as to what 
may have been the views of any of the parties to this suit as to the 
value of that patent or license. 


A. I do not belieye Anderson Fowler valued it very highly, be- 
‘cause he told me he was sick of it. I never had any particular 
conversation with Lees & Hendricks about the value of it, because 
it was one of those subjects that I disliked very much to talk on, 

but I know Mr. Lees was willing to sell it in New York for 
867 $10,000.00. I never had any conversation with Mr. Hendricks 
on the subject as to what he thought it was worth. 

Q. Is it not a fact that Lees & Hendricks believed this patent to 
be of little worth from their experience in it and their investigation 
and were desirous of realizing whatever they could out of it for the 
purpose of forming capital to go into the beef business? 


Objected to by Mr. Gregory as being new matter not enquired of 
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by him in the original examination [and ]as immaterial to the issue 
in this suit. 

A. I know they were very sick of it, and I know they would have 
sold it. I know all the parties were sick of it. 

(). [ wish to ask you with reference to the matter brought out on 
direct examination. I believe you stated that you thought the pack- 
ing-house of Fowler Brothers had been deeded to some corporation. 
To what corporation was it deeded ? 

A. To the Anglo-American Packing & Provision Company. 

Q). Is that company one organized under the laws of the State of 
Illinois and doing business within the State? 

A. Yes, sir. 

(Q). Who are the owners of the stock of that company ? 

A. Fowler Brothers. 

Q. Then it is one of the assets of the firm of Fowler Broth- 

crs ? 
S6S A. Yes, sir. 

(). You have testified with reference to Lees & Hendricks 
getting $4,500.00 of the stock of the Lees & Hendricks Packing & 
Provision Company. State whether this had anything to do with 
the purchase of their interest in the license under the Mege patent 
for Illinois & Missouri. 


Objected Lo by Mr. Gregory as leading. 


A. That is what [I understood it for. 

Q. It is alleged in the bill of complaint that as part of the consid- 
eration for the execution of the assignment of Lees & Hendricks’ 
interest to Anderson Fowler that Anderson Fowler had agreed to 
loan them $10,000.00 for the purpose of going into business. State 
whether this $4,500.00 had anything to do with that portion of the 
consideration ; and, if so, state what it was. 


Objected to by Mr. Gregory on the ground that the witness testi- 
fied on the direct examination that he did not know anything 
about it. 


A. The $4,500.00 was in place of the loan of $10,000.00. 

Q. You have said in your direct examination, I believe, that you 
were not present at any of the conversations or interviews between 
Anderson Fowler and Lees & Hendricks with reference to the as- 
signment of Lees & Hendricks’ interest to Anderson Fowler, but 

that subsequently you were present ata conversation between 
869 them. State when that conversation took place. 


Mr. Gregory objected to any inquiries about the conversation on 
the ground that it is new matter not inquired of in the direct ex- 
amination. ) 


A. The Monday after Mr. Lees returned from St. Louis with the 
$40,000.00. 
Q. Do you know anything about Mr. Lees going to St. Louis? 


A. Yes, sir. 
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Q). For what purpose? 

A. To get the proceeds of the sale of the license for the State of 
Missouri and two counties in Illinois. 

(). At whose request did he go? 

A. Mr. Anderson Fowler’s. 

Q. Do you know who paid his expenses there ‘ 

A. I know | bought him a railroad ticket and a sleeping-car 
berth to St. Louis. I do not know who paid his expenses back; he 
must have himself. 

Q. Do you know in what capacity Anderson Fowler sent him 
down there? 

A. As his agent. 

Q. For the purpose of receiving this money and bringing it to 
Chicago ? 

A. Yes. sir. 

(). On Mr. Lees’ return to Chicago did he immediately hand over 
the $40,000.00 to Anderson lowler? : 

A. No, sir; it was not asked of him. 

Q. When was it asked of him? 
S70 A. On the Monday following. 

Q. What did Mr. Lees say? State the circumstances of his 
being asked for it. 

A. Mr. Lees was present, I was there, Anderson Fowler was there, 
and the book-keeper of the Lees & Hendricks Packing and Provision 
Co. He was sent out of the oflice after we had talked a little while, 
and then Mr. Fowler, after a general conversation, asked dir. Lees for 
that $40,000.00. Mr. Lees refused to give it up to him on-the ground 
that he was going to threw it into chancery. Mr. Fowler said, That 
ismy money, and Mr. Lees insisted that it was not his money; that 
it was his too. Mr. Lees said, | put $35,555.53 into this thing, and 
he said, Mr. Fowler, treat me like a man. We have gone In togethet 
and for God’s sake let us go out together. Mr. Fowler said, Lees, you 
have no claim on this money at all, and asked him where it was. 
Mr. Lees said, The money issafe. Myr. Fowler said, | want ny money. 
Mr. Lees grew very excited. Mr. Fowler then said, Send for Mr. 
Hendricks; I want somebody that I can talk to. Mr. Hendricks was 
then brought in, and Mr. Lees was still very much excited; and Mr. 
Fowler told him to keep quiet; that he wanted to talk with Mr. Hen- 
dricks. Mr. Fowler said to Mr. Hendricks, Have I always treated 

youright, Mr. Hendricks,and done everything that agreed to 
71 do? Mr. Hendricks said, Yes, sir, and made an exception. 

What the exception was I did not catch,as at that time I was 
trying to quiet Mr. Lees down a little, as | was very anxious to have 
the matter settled then and there. Mr. Anderson Fowler said, You 
have no claim whatever on this money; but toshow you that I want 
to do what is right by you, and treat you right, I will leave 1t to any 
arbitration of either merchantsorlawyersthat we sce fit to appoint— 
disinterested men. Then Mr. Fowler offered after that again that it 
they thought it was such a great thing he would give them an inter- 
est in the whole business, both in New York and In Chicago and Mis- 
sourl. Mr. Lees and Mr. Hendricks said that they did not want to 
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have anything to do with New York; that it was Chicago and Mis- 
souri that they wanted. Mr. Fowler then gave them until noon, I 
think it was, to make‘up their mind- about this arbitration on the 
money, about whether he had treated them right, or whether they 
had any claim on the money whatever. I know the $40,000.00 was 
paid over, because I rol the mone y less some e Xpenhses. 


. You have stated that Mr. Lees used the words $33,333.33 that 
he 8 id put t into the business. 
. Yes, sir; and he said, I have handed it to th: it boy (pointing to 
me). 
S72 (). State whether anything was said by Mr. Lees as to his 


claiming a one third interest in it at that time, or whether he 
asked to have that $33,333.33 paid back. 

A. He asked for his money, his $33,553.55, which he had given to 
me, pointing to me, which he had put in, and asked to be treated as 
aman; he and Mr. Fowler had gone in together, and, he said, For 
God’s sake let us go out together. 

Then nothing Wis suid about one-third interest V4 

A. No, sir; there was not. 

Q. Or that Lees & Hendricks were interested with Mr. Fowler in 
one-half of the proceeds that were to come from the interest held by 
him ? 


Objected to by Mr. Gregory as leading, as he has made the wit- 
ness his witness on new matter. 


A. I did not understand that he claimed anything of the kind. 


Crogs-examination by Mr. GkeGory on new matter: 


Q. You say $40,000.00, less some expenses, were handed over to 
you; how much money was handed to you ? 

A. $40,000.00, less the discount on the draft between St. Louis, | 
think, and New York. 

Then all the expenses taken out were the expenses of the ex- 
change ? 3 
S79 A. That is what I understood. 
Q. State how you came to purchase the ticket and sleeping- 
ear berth for Mr. Lees. 

A. Mr. Fowler told me, too but I asked Mr. Fowler if I should 
pay Mr. Lees’ expenses, and he said, Certainly. 

Q). Did Mr. Lees telephone to you that he was busy, and you would 
see to it to get it for him? 

A. Yes, sir; and then I asked Mr. Fowler who would pay his ex- 
penses, and Mr. Fowler said, Well, of course, get him a pass if you 
can. 

(. Lees telephoned to you to buy a sleeping-car ticket ? 

A. I tele phoned Mr. Lees what time the train left, and what trains 
there were for St. Louis, and he told me which road he wanted to go 
on, and I got the tickets and sleeping-car. 

(). Whom did you charge the moncy to? 

Anderson Fowler. 
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Q. Who paid the balance of the expenses down there and back ? 

A. I expect Mr. Lees did. 

Q. You have spoken of the fact that the business was not — 
able at St. Louis and Chicago. All the parties were sick of it, you 
say. By the parties you mean Wilson, Fowler, and Lees & Tien. 
dricks, do you? 

A. I do not know much about Mr. Wilson, Mr. Lees, Mr. Hen- 
dricks, and Mr. Fowler. 

(). You said all the parties ; whom did you meah 
S74 A. Lees & Hendricks and Anderson Fowler, because they 
were the only ones that | was thrown in contact with. 
Why do you mean to have us understand they were sick of 

A. Because other people were manufacturing the stuff with no 
royalty to pay, while they had a royalty to pay and had all this 
money in it. 

Q. They did not have to pay royalty if they did not manufacture, 
did they ? 

A. I think that was the understanding, but I think that was 
waived. 

(). The market with reference to the price of fat changes, does it 
not, from time to time? 

A. Yes, sir. : 

(). But this ill condition of the market with reference to butterine, 
wr its unprofitableness, ruled through 1877 & 1875? 

A. Yes, sir, and 1879 

(). But you are sure it was unprofitable all through 1877 & 1878? 

A. Yes, sir; all the time the stuff was being manufac ‘tured. 

(). It is a good deal better now, Is it not? 

A. I do not know anything about it. Butter was very low then. 

(). It has advanced a good deal in the last year ” 

A. Yes, sir. 

(. You undertook to state what Turner bought and what he paid ? 

A. Xes, sr. 
S70 Q. Do you know whether he bought 4, }, or 3 interest for 
Illinois ? 

A. I do not know exact fractions, but I know the notes, because I 
had them in my possession ; it was $100,000.00 of notes. 

The notes that you had, whatever they were, were the notes 
described in the contract between Turner and Nilson, were they not? 
I never saw the contract between Turner and Nilson. 

Q. Will you state under oath that you had $100,000.00 of Turner's 
notes? 

A. You are so pusitive now that I will not say they were 
$100,000.00. 

Q. Mr. Gregory says that he is not giving any testimony. 

A. They were a very large amount. 

Q. Then you do not remember what the amount was? 

A. Lam under the impression that they were $100,000.00, 

(). From what do you get that Impression ? 

A. From my own recollection of the matter. 

Q. Have you any written memorandum of those notes ? 
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A. No, sir; but I can easily get it. 
©. How can you get it? 
A. By writing to New York. | 
) How did you happen to have $100,000.00 of ‘Turner’s notes ? 
A. They were on the sale; I had a box at the trust com- 
876 = pany, and Mr. Lees gave me his notes to keep, and I put them 
In an envelope and marked them Lees & Hendricks’ private 
property, and put them in my box at the trust company. 
Q. Did Lees « Hendricks give you $100,000.00 of Turner’s notes ? 
A. No, Ss] 
). How ais ? 
A. I think it was two or three notes that they had. 
). How mueh each ? 
A. I could not tell you the amount of it. 
). Who else gave you some of Turner's? 
\. They were sent from New York by Anderson Fowler. 
). How many notes were sent to you from New York by Fowler 
Brothers ? 
A. A bundle of them; I could not give the exact number. 
(). Did you have any more of Turner’s notes than those which 
Fowler Brothers sent you and Lees & Hendricks gave you ? 
A. No, sl] 

Then, as you do not know how much you got from Lees & Hen- 
dricks and how much you got from Fowler Brothers, you would not 
know what the sum total was, would you ? 

If | wished to find out very particularly [ could ; it is my im- 
pression that I had $100,000.00. 

You have no knowledge about it, have you? 
Sid A. I know I[ had a large amount of notes of James Turner, 
endorsed by somebody in Chicago. I do not know who en- 

dorsed them. 

©. What was the dat » of those notes ? 

A. I do not know. 

(). You do not know the date or the amount nor who endorsed 
them ? 

A. I do not know the date, and I do not know the endorser, and 
[ am not sure of the amount. 

(). Do you know anything about the agreement between Turner 
& Wilson made in August, 1876? 

A. No, sir. 

(). Do you know the time for which these notes were given re- 
spectively t 

A. I do not know now. 

Q. Do you know the place at which they were payable ? 
A. They were payable in Chicago. 
At what bank ? 
At the First National Bank, I think; but I will not be posi- 
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tive. 
. Did you ever see the original contract of December 29, 1876, 
under which Lees & Hendricks purchased into the license ? 
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A. I think I had the original in my possession once, but I did not 
read it. 

Q. To that is pinned the agreement between Turner and Wilson 
under which certain notes of ‘Turner’s were given ? 

A. Yes, sir: [ do hot remember reading it. | know there were 
notes of ‘Turner’s. 

(). And these notes that you held—such as they were— 
S758 were notes oiven in accordance with that contract, were they 
not. 

A. Yes, sir; I so understood it. 

Q. Then, if that contract called for notes of $51,666.00 in the ag- 
gregate, you would think that you were mistaken in thinking that 
you had $100,000.00 of such notes, would you not ? 

A. I would, unless I should look over my memoranda and find 
that I did have $100,000.00 worth. 

(). You never had possession of that share of the notes which 
were to go to Wilson, did you ? 

A. No, sir. 

Q. Was there not aman by the name of Wells sent down to St. 
Louis to run that factory there ? 

A. Before Mr. Hendricks went there there was. 

Q. Who sent him there? 

A. Fowler Brothers. 

Q. He superintended and manufactured there for a while? 

A. Until Mr. Hendricks arrived. He staid there with Mr. Hen- 
dricks and managed the factory under Mr. Hendricks’ orders. 

(). State who bossed the concerns at St. Louis and at Chicago In 
the butter factories over Lees & Hendricks ; under whose advice and 
instruction generally did they act in the matter? 

A. Mr. Fowler’s, | suppose, but I do not know of any instructions 

except to go On and buy fat and manufacture the butter. 
S79 (). Didn’t Fowler give them instructions by telegrams and 
by letters. 

A. Certainly ; he gave them instructions what to do. 

Q. And Fowler advanced the money ? 

A. Yes, sIr. 

(). As to the factory in Chicago, is it not true that Lees & Hen- 
dricks declined to go into the business here if they had to advance 
any money? 

A. I do not know. 

Q. Did they not tell you so? 

A, No, sir. 

Q. Didn’t Mr. Wells make a contract for fat in St. Louis fora 
month before Hendricks went down there at all? 

A. Yes, sir. 

(). It turned out to be an unfortunate one? 

A. Yes, sir. 

(Q). And they lost money in it? 

A. Yes, sir. 

(). You spoke of the controversy in the courts about this patent. 
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A. There was one at Boston ; they had Mr. Riordan shut U}). 
The controversy I referred to is against Schumeman. 

(. When was that at Boston ? 

A. Three or four years ago, I think. 

(). Was re that suit at Boston commenced before Lees & Hen- 
dricks bought in? 

A. I do not know. 
(). You do not know where it was commenced ? 


i 


SSO A. No, sir. 


(). Where did the Schumeman controversy commence, if 


you know? 

A. The first I saw of it in the paper was about a week or ten 
days ago. 

Q. You have testified to two controversies in the courts; state any 
other that you have a knowledge of 

They were after them in New York too. 

Q. When did you hear that they were after them in New York ? 

A. This was where Mr. Wilson was running his factory—in New 
York. 

Q. Who was after them ? 

A. The dairy company was after another factory in New York 
that was manufacturing without a license. 
Did they go for them ? 

A. In some way. 

Q. What did they do to them ? 

A. They tried to shut them up. 

(. Do you know more about it? 

A. No, si 

(. State, | on your oath, whether this controversy in the courts at 
Boston was after Lees & Hendricks bought into the patent. 

A. No, sir; I do not say that. 

Q. What is your best knowledge about it? 

A. I understood it was after they bought. 

Q. Who did you understand that from ? 

A. From the Boston parties. 

(). Did you write to them about it? 

A. No, sir: I saw Mr. Riordon. 
881] Q. If Lees & Hendricks, or both, say it was before what 
would you say? 

A. I would say they were right. 

Q. Then you do not know ? 

A. Not about the Riordon suit; I know about the Schuneman 
matter. : 

Q. You stated that the United States Dairy Company owned two- 
thirds and Turner bought one-third ; now do you know that? 

A. I said it was a proposition, and I thought that the proposition 
was one-third, and I did not state it exactly. 

©. You have stated as to the conversation with Lees when he 
came back from New York after seeing Mr. Fowler? 

A. Yes, sir. 

Q. Did Lees tell you that Fowler was very anxious to go into it? 
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\. Tam not prepared to say whether or not he did. 
(). Do you recollect any of that conversation ? 
A. I do. 
Q. Didn’t Lees tell you that Fowler was very anxious and would 
take two-thirds if Lees & Hendricks would not take one-third ? 
A. I do not remember his saying it; he may have said it. 
Q. You do not remember that he did not say that? 
A. No, sir. 
Q. But Fowler, then, was not interested in the patent he was 
about to buy in? 
882 A. Not that I know of. 
@. What was the date when this conversation oceurred? 
A. It was either Christmas, 1876, or New Year’s, 1877. 
(). Did you understand, from what Mr. Lees told you, that Fowler 
had just then bought in for the first time with Lees ? 
A. I understood that Mr. Lees was to consult Mr. Hendricks and 
telegraph him the next day. 
(). After Lees came back did Mr. Hendricks go to New York? 
A. He did; but I do not know whether it was immediately or 
not. 
Q. Where was the contract signed of Lees & Hendricks’ purchase 
in the license? 
A. It was signed in New York, I think. 
(). When Lees came back from New York did he seem very much 
interested in purchasing into this patent? : 
A. Very. 
Q. And then you say Hendricks went down to New York? 
A. Yes, sir: but I do not know whether it was immediately after- 
wards or some time afterwards. . 
(). Did Lees tell you that he had had conversations with Fowler 
there about it? 
A. Yes, sir; in a general way. 
(). When he came back you had a conversation with him ? 
A. Yes, sir, and talked to him a ood deal about it. 
S83 Q. And he had become greatly interested about it and ex- 
cited about it, and thought he was going to make a good deal 
of money in it? 
A. Yes, sir. 
Q. Afterwards, you say, Lees & Hendricks managed to get sick 
of it? , 
A. Yes, sir. 
Q. The,more they saw Fowler about it they more they got of 
sick of it, did they? 
A. Yes, sir. 
Q. Fowler was very sick of it? 
A. Yes, sir; they all got sick of it. 
(. You state that Lees was willing to sell for 310,000.00 in New 
York; when was it in New York that you knew about it? 
A. In the summer of 1587S. 
(). How did you know that Lees was willing to sell for $10,000.00 
in New York? 
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A. Because IT was there at the time. 

Q. He made this offer to Wilson, did he? 

A. I do not know anything about it only that he was willing to 
sell and did sell; he agreed to sell for 810,000; I did not go with 
him in his conversation. 

©. Do you know of his ever making an agreement with James 
Wilson to sell for $10,000.00 ? 

A. Lees told me he did. 

(Q). Was it an agreement in writing ? 

A. Yes, sir. 

(Q). The same agreement that was lodged with B. P. Huteh- 
inson ? 
S84 A. Yes, sir. 
Q. You did not know of his making any other agreement 
and sale, $10,000.00, than that, did you ? 

A. No, sir. 

(. Have you ever read that agreement ” 

A. No, sir. 

(). You did not know its terms? 

A. No, sir; no more than that Lees took his acceptance for 
$10,000.00, 

(). That is all that you know about it ? 

A. That is all that | know about it. 

(). You are sure you never read that agreement ? 

A. I may have done so. I may have had a copy of it. 

Q. From whom did Mr. Lees learn of the United States Dairy 
Company’s interest in this patent ? 

A. I suppose from Mr. Fowler. I do not know otherwise. 

(). Do you know from any accounts at your oflice how much Fow- 
ler invested in St. Louis at the factory ? 

A. No, sir; I believe the drafts were drawn directly on New York. 

). Who drew the drafts ? 

A. I do not know. 

Q. You say that on Monday after Mr. Lees returned from St. Louis 
there was a conversation between Lees and Anderson Fowler, and 
that Lees was excited; he said that he would throw the matter into 
chancery ? 

A. So he said. 
850 (). They had considerable talk and debate about it, did 
_A. Yes, sir; high talk. 

Q. And before he got through he threatened to throw it into chan- 
cery, did he? 

A. Yes, sir. 

Q. It has got in there? 

A. So it seems. 

Q. But you do not state here under oath the precise connection 
in which he said that.he would throw it into chancery, do you ? 

A. Anderson Fowler said, Edward, give me that $40,000.00. It 1s 
mine. He said, It is not. I will throw it into chancery, Mr. Fow- 
Jer, and let it stay there. 
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(). That was in the course of the debate ? 
A. That was in the course of the debate. 
Q. You have not undertaken to state here to us the precise lan- 
guage that these parties used in this debate, have you ? 
A. In some parts I have. 
(). In the precise connection and order in which the language was 
used, have you ? 
A. As near as I could remember I have. It was a pretty exciting 
time. 
(). It lasted some time ? 
A. For one-half or three-quarters of an hour. It may be an hour. 
(). You had a number of interviews with Anderson Fowler about 
this case, have you not? 
A. Yes, sir. 
SS6 (). You have been requested to give aftidavits ? 
A. I have been asked what I knew about it. 
(). You have been requested by Anderson Fowler to give your 
affidavits about it ? 
A. Ile has asked me what I knew about it. 
(). And to give allidavits about it ? 
A. Yes, sir. 
(Q). And by Mr. Fowler's attorneys, Hunter & Page? 
A. Yes, sir; I have been asked by them to give my affidavits. 
Q). You have had frequent interviews with Ilunter & Page ? 
A. With Mr. Hunter at times. 
(). You have seehl a wood deal of Fowler here: he has been here 
recently within a few days ? 
A. Yes, sir. 
(). You have talked a good deal with him about it, have you not? 
A. I have talked with him a good deal more than he has talked 
with me. 
(). But you have talked together a good deal about it ? 
A. Yes, sir, | have; he has told me not to worry about it. 
(. Now, vou have told all you know substantially about 1t? 
A. Yes, sir; I think I have. 
(). Mr. Hunter asked you about the interview at which Mr. Hen- 
dricks came in while Lees was excited ? 
A. Yes, sir. 
S57 (). Is it not true that at that interview Mr. Anderson Fow- 
ler and Mr. Hendricks went to a desk together and had a 
long conversation together and made their figures with reference 
to the respective claims of the parties to the money t 
A. They had a long interview at the desk figuring there; what 
they were figuring on I do not know. 
(). Did you not hear that conversation ? 
A. I was talking to Mr. Lees then, and was not paying attention 
to them, and I was taking money in at the desk, and I was also out- 
side the partition with Mr. Lees. 
Q. Did you not hear Mr. Hendricks say to Mr. Fowler: “ Mr. 
Fowler, you promised to give us our one-third of what you received 
out of this license property,” or words to that effect ? 
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A. No, sir. 
Q. Do you mean to testify that Mr. Hendricks did not say that? 
A. Ido not say that at all; I say that I did not not hear Mr. 
Hendricks say that Mr. Fowler promised to give him one-third of 
it; I was talking to Mr. Lees, and there was some figuring done 
there; it wasin Lees & Hendricks Packing and Provision Com- 
pany’s office, on Canal street, in Chicago. 

(). It was in the counting-room, was it? 

A. Yes, sir. 

Q. You spoke about a partition ; was there any partition in it? 

A. Yes, sir; it went half-way up; I went with Mr. Lees 
888 around by the door, and Mr. Fowler had Mr. Hendricks at 
the other end, and they were talking together there. 

Q. How does it happen that you seem to remember what is favor- 
able to Mr. Fowler, but do not remember what is favorable to Lees & 
Hendricks? 

A. I have not stated anything at all about what Mr. Hendricks 
said. I merely testified to what Mr. Lees said. I heard none of what 
Mr. Hendricks said except what I have told you about. 

Q. Didn’t they make long figures about the investment in Saint 
Louis? 

A. There was some figuring going on there, but what it was I can’t 
tell you. 

Q. How long did this figuring last between Mr. Hendricks and 
Mr. Fowler? 

A. Probably three, four, or five minutes. Mr. Fowler told me to 
take Mr. Lees away and quiet him down, if possible, and that is 
what took me outside of the partition—trying to quiet Mr. Lees. 

(). But part of the time, when Mr. Hendricks and Fowler were 
figuring there, was not Mr. Lees standing right by the side of them ? 

A. No, sir; he was standing right in front of them. 

(). Do you not remember leaving Mr. Lees standing there at the 
desk with Hendricks and Fowler, and your going apart to make 
change? 

A. I walked to the window to make change all the time, and kept 
doing that until I took Mr. Lees outside of the partition. 

Q. Why were you making change there ? 
8S) A. Because I had sent the book-keeper out and I was dis- 
charging his duties at the window. 

(). What were his duties at the window? 

A. To take the cash as the customers came in—retail customers. 
I was a director of the company. 

(). Is it not true that while Hendricks and Fowler were standing 
at the desk—part of the time, at least—and_ figuring, Mr. Lees was 
there at the desk with them ? 

A. Not figuring, because there would not be room for them. 

(). Was not Mr. Lees standing and looking on? 

A. Yes, sir; exactly; but it was then that he commenced to say 
something, and I took him out. 

Q. After the figuring took place was it while you were there that 
Mr. Fowler proposed the arbitration ? 
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A. Yes, sir. 

Q. You were present when he proposed the arbitration ? 

A. Yes, sir. 

Q. And that was toward the end of the interview ? 

A. Yes,sir; in fact, he made the proposition twice. 

(. Where did the parties go after that ? 

A. Fowler and I went and got into our buggy and came down 
town. I went on the board then. I do not know where Mr. Fowler 

did go. I believe he went around to see Mr. Hunter. After 
890 ~~ that I know nothing about what was done. 
Q. The Anglo-American Packing & Provision Company is 
a stock company ? 

A. Yes, sIr. 

Q. When you speak of the assets being the assets of Fowler 
Brothers, you mean they are stockholders in it ? 

A. They are the only stockholders in it. 

@. All the Fowler Brothers constitute the stockholders of it ? 

A. Yes, sir. 

Q. You state that Lees & Hendricks were willing to sell under 
that agreement they made with Mr. Wilson for money to go into 
business with; were they very anxious to get money to go Into busi- 
ness ? 

A. That is what I supposed it was for. 

Q. Did you understand from them thet they were very anxious to 
get money to go into business with ? 

A. I understood from Mr. Lees that he was very anxious to go 
back into the beef business again. 

Q. And he wanted capital to go into business with ? 

A. Yes, sir. 

Q. Did not James Wilson telegraph to Mr. Hendricks & Mr. Lees, 
or one or the other, or both of them, to come down to St. Louts to 
look after their interests there? 

A. He telegraphed to Mr. Hendricks through Mr. ‘Turner. 

(). When was this? 
$91 A. Before Mr. Lees went down; a day or two before he got 
the $40,000.00. 

(Q). Mr. Hendrick- didn’t go; did he then telegraph to anybody 
else ? 

A. He telegraphed to Anderson Fowler. I do not know whether 
he telegraphed for Mr. Lees. 

Q. What did he telegraph to Anderson Fowler ? 

A. I do not know; it was one of Mr. Fowler’s private telegrams, 
and I onty opened it, and thought it was for Mr. Fowler and handed 
it to him. 

Q. Can you not state the contents of that telegram ? 

A. No, sir. : 

(). Couldn’t you remember it if I should read it to you? 

A. No, sir. 

(). What were the contents of that telegram to Turner ? 

A. I did not see it. 
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Q. Did you telegraph to Mr. Harding, or did anybody under your 
direction or advice ? 

A. No, sir. 

Q. Did you write to Mr. Harding any letter? 

A. No, sir. , 

Q. Or was any written under your direction or advice ? 

A. No, sir. 

(). Was any written to your knowledge ? 

A. I said this morning that there was. ~ 

(). Has not the contents been reported to you? 

A. No, sir. 
S92 Q. But you do know that there was a letter sent by Mr. 
Fowler, and that Mr. Fowler wrote it? 


A. Yes, sir. 
(). What is the date of that ? 
A. I do not remember. 


(). About how many days before Mr. Lees went to St. Louis ? 

A. Iam not prepared to say that it was at the time that Mr. Lees 
went to St. Louis or before or after. It strikes me the letter was writ- 
ten, but whether it was copied by one of the young men in our office 
I do not know, but I remember seeing the letter on the desk and tell- 
ing one of the young men to post that letter and say it was addressed 
to George Harding. 

(). According to the best of your recollection, was it not before Mr. 


Mr. Lees went down for their 840,000.00 ? aM 
A. I could not say. 
©. But it was about that time ? 
A. Yes, sir. 
(Q). And about that affair ? 
A. I could not say, because I never saw it. 
(). State as near as you can when the negotiations with Mr. Lees 
concerning his taking an interest in this license property first began ; 
state what season of the year it was. 
A. It must have been the fall, because I spent the summer in New 
York, and I did not leave New York until the fall. I generally 
came back from New York at that time—in October or on the 
$893 first of November. 
Q. Had you ever heard anything about the matter before 
you came back ? 
A. Not that [ remember. 
A 


(). Did you not hear something about it in New York ? 

A. No, sir. 

(). Ilave you any recollection of Anderson Fowler going to Mr. 
Turner's house with Mr. Lees in the fall of 1876? 

A. Ihave an indistinct recollection of Mr. Lees and Mr. Fowler 
going up there together. | 

Q. Have you a recollection of requesting Mr. Lees to meet Ander- 
son Fowler at Robert Fowler’s house ? 

A. Yes, sir; I remember that Mr. Lees and I went up there to- 
gether. 
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Q. Have you not a recollection that Mr. Lees, Anderson Fowler, 
and Robert Fowler then went to James Turner’s house ? 

A. I do not remember. : 

Q. You spoke of making copies, at the request of Mr. Lees, of the 
exhibits marked L 1 and L 2? 

A. Yes, sir. 

(). When were those copies made for Mr. Lees ? 

A. I think it was after he came back from St. Louis. 

Q. Did you not frequently in the fall of 1876 go up to Mr. Lees’ 
house and talk with Mr. Lees and his wife about this matter of the 
butter patent ? 

A. Yes, sir; very often. 


S94 Q. But you cannot fix the date any more definitely than 
you have now ? 
A. No, SII 
Q. But the negotiations ran through a considerable period of 


time? 
A No, sir; Ido not think they did; I think it was a very short 


time—two or three months. 


PRANK CLIFTON. 


Subseribed and sworn to before me this 15th day of lebruary, A. 
D. 1880, by said Frank Clifton. 
WALTER BUTLER, 
Master in Chane ry of Cook County. 


All of whieh is respectfully submitted, lebruary LS, 1SS0. 
WALTER BUTLER, 
Mast ; aD Chane rl of Cook County. 
895 Exnuipit N. 
In the Cireuit Court of Cook County. In Chancery. 
Epwakp Lees & Ropr. J. Ilexpricks 
Us. 
ANDERSON FOWLER ef al. 
STATE OF ILLINOIs, | 
. 
Cook County, * 
Il EBRUARY, 1850. 
Messrs. Hunter & Page, sol’rs for deft Fowler: 

Please take notice that I will proceed to take the depositions of 
Frank Clifton and B. P. Hutchinson in the above-named cause, on 
behalf of the complainants, on Tuesday, February 17, instant, at 10 
o'e’k a. m., at the office of & before Walter Butler, master in chan- 
ecery of said court, when & where I shall be pleased to have you 
attend. 

Yours truly, CHARLES A. GREGORY, 
Sol’r for Compl't. 


Service by copy admitted and all objection to length of time of 
notice waived. 
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896 In the Cireuit Court of Cook County, of the January T., 1880. 
In Chancery. 


EDWARD LEES AND Ropert J. HENDRICKS 
VS, 
ANDERSON FOWLER ef al. 


STATE OF ILLINOIS, } 
Cook County, =f 


To Messrs. Hunter & Page, to Messrs. Offield & Towle, sol’rs : 

Take notice that on the 17th day of February, 1580, at 10 o’clock 
a.m., before Walter Butler, Esq., one of the masters in chancery of 
said court, at his office, No. 117 Dearborn street, room 27, the com- 
plainants will proceed to cause to be taken depositions of John H. 
Whipple and Henry 8. Towle, residing in Chicago, in said county, 
to be read in evidence on the trial of this cause on the part of the 
complainants, at which time and place you can appear & cross-ex- 
amine the said witnesses if you see fit so to do. 

CHAS. A. GREGORY, 
Sol’r for Compl't. 


" OO « 


Service admitted. 


Hl. 8. TOWLE. 


S97 Exuipir Bb. W. B., master, «e. 


This memorandum of agreement, made and entered into between 
Anderson Fowler, of New York, of the one part, and Edward Lees 
and Robert J. Hendricks, of Chicago, composing the firm of Lees & 
Hendricks, of the other part, witnesseth: That the said parties 
agree as between the party of the first part and the party of second 
part, in consideration of the mutual covenants hereafter referred to, 
that as to all matters relating to the reissued patent of Hippolyte 
Mege, No. 8424, and the interests of the said parties therein, and to 
any rights or license thereunder, they will submit the same to arbitra- 
tion and adjustment of sach party or parties as they may mutually 
agree to select in case that they cannot agree to settle the said mat- 
ters among themselves. 

Dated November 17, 1879. 


(Signed) ANDERSON FOWLER. 
ROBERT J. HENDRICKS. 
EDWARD LEES. 
898 Kxurbir B. W. B., master, &e. 


' We, the undersigned, Edward Lees and Robert J. Hendricks, of 
Chicago, Illinois, composing the firm of Lees & Hendricks, part own- 
ners with Anderson Fowler, of New York, of the license and liberty 
of practicing the invention of Hippolyte Mege, as secured by reissued 
letters patent of the United States No. 8424, within and for the State 
of Illinois, as secured by conveyance in trust by the U. 8. Dairy Com- 
pany to Henry 8. Towle, trustee, do hereby authorize and request 
the said Henry 8. Towle, trustee, to dispose of all our right and in- 
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terest in and to the said patent No. 8424 in accordance with the 
wishes and directions of the said Anderson Fowler, and to deliver 
and pass over to him any and all proceeds thereof which may come 
into his hands, our rights in the matter having been this day agreed 
between us and the said Fowler to be submitted to arbitration. 
Dated Chicago, Nov. 17, 1879. 
(Signed) EDWARD LEES. 
ROBERT J. HENDRICKS. 


SHO Ex. H. W. B., master. 
Fowler's Re ce ipts. 


Cuicaco, March 21, 1882. 

Received of Charles A. Gregory this day the paper document 
marked “Exhibit H—W. B., master,” &c., produced before Walter 
Butler, master in chancery, &e., in the case of Lees & Hendricks »v. 
l‘owler et al., heretofore pending in the circuit court of Cook county, 
[ll., being a copy of the agreement dated Oct. 1, 1577, signed by “ Lees, 
Hendricks & Co., per Edward Lees, Anderson Fowler, James Wil- 
son, James Turner,’ and having an extension agreement thereto ap- 
pended signed Dee. 19, 1877, by Lees, Hendricks & Co., per R. J. 
Iendricks, and by Anderson Fowler, James Wilson, & James Tur- 
ner; and on the back of said paper copy there is endorsed, in the 

original handwriting of George Ilarding, a certain assign- 
900 ment, which bears date January 18, 1879, & which is signed 
In original by Edward Lees & Robert J. Hendricks. 

This paper is delivered to Henry 8S. Towle at his request, to be 
produced on the hearing of the cause now pending in the U.S. cir. 
e't for north’n dist. of Ills., or at other times as needed by the parties 
plaintiff in said suit, being the suit of Lees & Hendricks vs. Fowler 
etal., &e. Ll agree to hold the same for all of the parties to said suit, 
subject tothe obligations to produce the same, as needed by them or 
either of them. 


H. S. TOWLE. 
90] Exuipir kK. W.B., master, &e. 
Agreement Accompanying License. 
United States Dairy Company. 


This agreement, made the —, one thousand eight hundred and 
—, by and between The United States Dairy Company, a cor- 
poration ‘doing business in the city of New York, and formed 
pursuant to the provisions of an act of the Legislature of the State 
of New York entitled: “An act to authorize the formation of corpo- 
rations for manufacturing, mining, mechanical, or chemical pur- 
poses,” passed February seventeenth, one thousand eight hundred 
and forty-eight, and the several acts extending and amending the 
same, as party of the first part, and ——, as part- hereto of the 
second part, witnesseth : 

Whereas the said party of the first is the owner, by assignment of 
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the same, of a new and useful improvement in treating animal fats as 
secured to Hlippolyte Mége by letters patent of the United States 
bearing date, to wit, the reissue thereof May twelfth, one thousand 
eight hundred and seventy-four, being known by the number 5868. 

And whereas the part- of the second part [is] desirous of acquiring 

the leave and license of the party of the first part to exercise and enjoy 

the right to manufacture the products referred to in said let- 
902 ters patent and to use said invention and improvement for 

and within the following limits, to wit, — not elsewhere, and 
to sell the same there and elsewhere to the full end and term of 
years for which said letters patent are granted and any extension 
thereof, and said license to be construed as including the full and 
exclusive right to have and enjoy for and in the same territory all 
improvements which the party of the first part shall have or own or 
have the right to use or enjoy in the manufacture of said articles, 
upon the terms hereinafter set forth ; 

And whereas the party of the first part has executed unto the 
part- of the second part a license for the use of said patent within 
the limits and territory last aforesaid, bearing even date herewith, 
which license is a part of this agreement : 

Now, therefore, in consideration of said license, and of the further 
sum of one dollar to each by the other in hand paid, the parties to 
these presents do mutually covenant to and with each other as fol- 
lows: 

First. The part- of the second part covenant- and agree- to pay to 
the party of the first part, as a license fee or royalty upon the arti- 
cles of merchandise manufactured by part- of the second part, and 

described in said letters patent, the sum of — cents per pound 
905 for every pound of butter or oleomargarine, or oil of butter, 

and every derivative or product therefrom, or from animal 
fats, except stearine or scraps, Which may or shall nave been manu- 
factured, liad, obtained, or produced by the part- of the second part 
during the continuance of this license, such payments to be made 
monthly upon the number of pounds manufactured by the part- of 
the second part during the previous month, and to be paid to the 
party of tne first part at its office in the city of New York, on or be- 
fore the tenth day of each month, commencing on and from the first 
day of —, 18-. 

And it is further agreed and understood by and between the par- 
ties hereto that the whole of each of the articles of merchandise 
above referred to manufactured by the part- of second part during 
the continuance ef this license shall be considered as made under 
this license and according to the processes described in said letters 
patent. 

And it is further agreed by and between the parties hereto that 
on the royalty herein above provided to be paid per pound there 
shall be an allowance of a rebate or reduction therefrom by the party 
of the first part of fifty per cent. er one-half thereof upon cach and 
every payment of the same, and [it] shall be made within five days of 
the day on which the same shall be and become due under the pro- 
visions of this agreement. 
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Second. The part of the second part covenant- and agree- to 
904 deliver to the party of the first part at its office, in the city of 
New York, on or before the tenth day of each and every eal- 
endar month, a statement in writing, according to a form to be pre- 
scribed by the party of the first part, under oath, of the representa- 
tive of the part- of the second part possessing accurate knowledge of 
the facts, showing the number of pounds of each of said articles of 
merchandise manufactured or produced day by day during the cal- 
endar month ending on the last day of the preceding month. 
Third. The part- of the second part further covenant- and agree- 
to keep true and exact books of account of the business and trans- 
actions above referred to in accordance with a form to be preseribed 
by the party of the first part, which said books shall at all reasona- 
ble hours be Open to Inspection of and COpy by the party of the first 
part or any person authorized by the party of the first part for that 
purpose; and, further, that the party of the first part, or its duly 
authorized agent, shall at all times have the right to inspect the 
place or works where the manufacture of any of the products men- 
tioned in said patent is carried on by the part- of the second part. 


fourth. The part- of the second part covenant- that — will pros- 
ecute and develope the treatment of animal fats in a business-like 
and expeditious manner, and that — will manufacture, on 

905 an average,— pounds per day for two hundred and fifty 


(250) days in each year of some one of the products herein- 
before mentioned, on which a royalty is to be paid, and will pay 
the proper royalty on the same. 

Fifth. The part- of the second part further covenant- and agree-, 
from time to time, as made, to fully communicate and impart to the 
party of the first part, in writing if so required, and to no other person 
or party soever, any and all discoveries, improvements, or alterations 
in the treatment of animal fats which at any time shall come to — 
knowledge or which shall be used by them oreither of them in the man- 
ufacture of thearticles above referred to, or either or any of the products 
above referred to,embraced, or contemplated in said letters patent; and 
the party of the first part shall have full right and authority to use the 
same and also may dispose of and sell the same for such price and 
upon such terms as to the party of the first part may seem meet and 
proper, subject only to the obligation of the party of the first part 
hereinafter set forth in section eight; and the said part- of the see- 
ond part promise- not to sell to or license any person or employ any 
separate establishment or firm to manufacture for them under this 
license, except upon the terms that they shall also communicate any 

ciscovery, improvement, or alteration in the treatment of ani- 
906 mal fats which shall come at any time to its or their knowledge, 

or Which shall be used by him or them in the manufacture of 
the articles above referred to, or either or any of the products of the 
articles above referred to or embraced or described in the said letters 
patent; and the party of the first part shall have the same right to 
use and dispose of whatever is so communicated upon the terms last 
above set out. 

Sixth. It is distinctly understood and agreed by and between the 
00—174 
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parties hereto that upon failure of part- of the second part to keep 
and perform any or either of the covenants and agreements herein 
set forth to be kept or performed by the part- of the second part at 
the time and in the manner stated for ten days after written notice 
from the party of the first part of such failure, that then the license 
granted herewith and all the rights and privileges acquired thereby 
shall, at the option of the party of the first part, forthwith cease, de- 
termine, and revert to the party of the first part; and the part- of 
the second part sh: i forfeit, surrender, and convey the same to the 
party of the first part on demand, together with all rights, proper- 
ties, and privileges herein referred to or in any manner appertain- 
ing to said license or this agreement; and the part- of the second 
part, in addition thereto, covenant- to pay unto the party of the first 
part all damages the party of the first part may have sustained in 

consequence of such default and failure; but such termina- 
907 ~~ tion of the said license shall not be Geemed to terminate In any 

way or to impair or affect any admissions hereinbefore made 
by the part- of the second part of the validity and effect of the said 
letters patent, but all such admissions shall continue binding and 
not be controverted by -he part- of the second part. 

Seventh. And whereas the party of the first part is desirous of co- 
operating with the part- of the second part in protecting the rights 
acquired by said letters patent, and to that end deems it proper that 
a fund or sum of money should be raised-by contribution from all 
parties obtaining licenses to manufacture under said letters patent: 
These presents further witness that the party of the first part hereby 
acknowledges the receipt from the part- of the second part of the 
sum of — dollars as a contribution on the part of the pari- of the 
second part to the legal fund of the party of the first part; in con- 
sideration of which the party of the first part covenants to and with 
the part- of the second part as follows: 

A. That the party of the first part will exact from all parties to 
whom it may hereafter grant one or more licenses the payment in 
cash of a sum of money to be agreed upon between the party of the 
first part and such license. 

B. That the party of the first part will add all such sums of money, 

when received, to the legal fund aforesaid. 
908 C. That the party of the first part will use all such sums of 

money contributed to the legal fund exclusively for the pur- 
pose of protecting and maintaining the integrity, usefulness, and ex- 
clusive right referred to in said letters patent, provided always 
proper and sufficient evidence is furnished by parties complaining 
of infringements, and for such other legal and necessary purposes as 
the party of the first part may deem for tie interest of the parties 
interested in said letters patent. 

D. That the party of the first part will from time to time divide 
among the parties holding licenses and entitled thereto (unless for- 
feited under the terms of this agreement), and who shall have con- 
tributed to said legal fund, all interest or other profits made there- 
from: Provided, That the gross amount contributed as afuresaid 
shall not be diminished or impaired thereby. 
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E. That at the terminatien of the years for which said letters 
patent are granted, or of any extension of the same, the party of the 
first part will return to the original parties contributing thereto, o 
to their assigns if otherwise entitled thereto by these presents, their 
pro rata share of the balance then remaining on hand of the legal 
fund aforesaid. 

Kighth. The party of the first part covenants that it will not im- 
part or communicate to any person or party not in the actual em- 
ploy of the party of the first part any information afforded or fur- 

nished the party of the first part by the part- of the second 
YOO part, as above reférred to in section fifth, unless for a money 

consideration, and that the party of the first part, upon the 
receipt thereof, will pay unto the part- of the second part the full 
one-half part of all money received in consideration therefor. 

Ninth. It is distinetly understood and agreed that the rights, 
privileges, and powers acquired by the part- of the second part 
under the said license and this agreement are not assignable in part 
or in whole without the written consent of the party of the first part 
had and obtained, and that the part- of the second part will not 
grant licenses to any parties to operate under said letters patent in 
the —— without the like consent first had and obtained ; 
but the party of the first part covenants and agrees to consent to 
any and all such assignments and licenses within said territory 
upon such assignees and licensees entering Into a written agreement 
with the party of the first part, similar to these presents, excepting 
always the amount of the royalty (which shail in all eases be — 
per pound on all articles so manufactured), it being the intention of 
all parties hereto that the party of the first part shall be and is 
entitled to a royalty of — cents per pound upon all products or 
manufactures under said letters patent throughout the 

and it is understood further that this license is In no way as- 
910 = signable, in part or in whole, so long as any part of the li- 
cense fees due hereunder remain unpaid. 

Tenth. The part- of the second part further agree- to deliver to 
the party of the first part, from time to time, on demand, at the 
cost price of manufacture, not to execed ten pounds per day of the 
various products manufactured by ——, to be used as samples, 
und not sold by the party of the first part, it being agreed that no 
royalty is to be charged or paid upon such samples. 

In witness whereof the United States Dairy Company has set its 


seal, attested by and ——, and the part- of the 
second part ha- set — hand- and seal-. 
Witness : 
STATE OF — 
; é - 88: 
County of —, | 
On this — day of ——, personally appeared before me , to 


me known, and ,tome known, and the first named acknowl- 
edged to me that he was and is the — of the United States Dairy 
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Company; and the other that he was and is the — of the United 
States Dairy Company, and they both acknowledged that they had 
executed the within instrument as such officers, being duly 
911 authorized thereto by the United States Dairy Company, 
and that they affixed the seal of the said company thereto 
by the same authority. 


912 Exuipir K 2. W. bL., master, €e. 
License. 
The United States Dairy Company. 


Whereas the United States Dairy Company, duing business in the 
city of New York, and formed pursuant to the provisions of an act 
of the Legislature of the State of New York entitled “An act to 
authorize the formation of corporations for manufacturing, mining, 
mechanical, or chemical purposes,” passed February seventeenth, one 
thousand eight hundred and forty-eight, and several acts extending 
and amending the same, has obtained by assignment from Ilippo- 
lyte Mege, and now owns, letters patent of the United States for a new 
and useful improvement in treating animal fats, dated, to wit (the 
reissue hereof), May 12th, 1874, and numbered 5868 : 


Now, this indenture witnesses that for and in consideration of 


— dollars in hand paid, the receipt of which is hereby acknowl- 
edged, the United States Dairy Company aforesaid, as party hereto 
of the first part, does hereby grant unto 
the second part, a license and right to use said invention and im- 
provement and the right to manufacture the several products and 
all articles mentioned in the same— 
And to sell the same there and elsewhere—subject, how- 
913 — ever, to the conditions and terms of a certain agreement made 
with the said part- of the second part, bearing even date here- 
with, and which said agreement forms part of this license and con. 
tains the conditions upon which the same is granted and in accord- 
anee with which it may be exercised. | 

This license and right above granted to be subject to each of the 
terms of the said agreement and to be held and enjoyed by the said 
part- of the second part and assigns within the territory aforesaid 
to the full end of the term of years for which said letters patent are 
granted, and any extension thereof, and to be construed as includ- 
ing the full and exclusive right to have and enjoy, for and in the 
same territory, all improvements which the party of the first part 
shall have or own or have the right to use or enjoy in the manu- 
facture of all articles covered by said letters patent. 

Nothing hereinbefore contained shall in any event, by implication 
or otherwise, be construed or treated as a covenant of warranty on the 
part of the party of the first part to warrant, protect, or defend the 
part- of the second part or — assigns in the enjoyment, use, or ex- 
ercise of the license and right hereby granted, except as stated and 
set forth in said agreement. 

And as a further part consideration of this license the part- of the 


——, as part- hereto of 


—~, ; 


 Pommined bins 


—~, 
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second part, for —, do recognize and admit that each and every 
914 claim of said reissued letters patent is valid and effectual in 

law to secure the exclusive right which it purports to secure, 
and promise — with the party of the first part that neither — nor 
— will ever in any way question, dispute, or deny the validity of 
the same, or in any way attempt to evade or infringe the same or 
encourage others to do so. 


In witness whereof the United States Dairy Company has set 
its seal, attested by its president and secretary, and the part- of 
the second part in testimony of — acceptance of the same upon the 
conditions referred to, ha- set — hand- and seal-. 

Witness : 


STATE OF —, 
’ SS bs 
County of —, | 


On this — day of , IS7-, personally appeared before me, 
, to me known, and ——, to me known. ‘The first named 
acknowledged to me that he was and is the — of the United States 
Dairy Company, and the other that he was and is the — of the 
United States Dairy Company, and they both acknowleged that 
they executed the within instrument as such officers, being duly 
authorized thereto by the said United States Dairy Company, and 
that they affixed the seal.of the said company thereto by the same 
authority. 


915 STATE OF —, |... 
County of —,j- ° 


Personally appeared before me , with whom I am per- 
sonally acquainted and who — known to me to be the person who 
signed the above instrument and executed the same and who ac- 
knowledged to me that the same was — free act and deed and that 
— executed the same for the purposes therein mentioned. 


916 Exurpir M. W. B., master, Xe. 
CHicagco, Jan. 22, 1879. 
Mess. Lees and Hendricks, Chicago. 

GENTLEMEN: I have been in Texas since November, and find on 
my desk‘a communication from the United States Dairy Co., a copy 
of which please find enclosed. It is probable that you know about 
the matters referred to, but, having been requested by the dairy Co. 
to advise all the parties interested in the license for Illinois, I deem 
it my duty as trusteeto forward youa copy. I do not enclose copies 
of documents marked “A,” “B,” and “C,” as they have not been sent 
me, but | will procure copies for you if you desire to have them. 

Very truly, H. S. TOWLE. 


a ont as dtahateunt anit eatin Wetatniaeaanmnaitne Canon 
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917 Exurpit O. W.B., master, &c. 


We, Edward Lees and Robert J. Hendricks, of Chicago, Illinois, 
in consideration of one dollar to us in hand paid by James Wilson, 
of New York, in the county and State of New York, the receipt 
whereof is hereby acknowledged, and for other good and valuable 
considerations, have released and do hereby release and forever dis- 
charge the said James Wilson from every and all claim or claims 
of every name and nature, however acquired, whether by any in- 
strument in writing or verbal promise or contract made by any per- 
son or persons to us or to any person or persons for us, in and to the 
reissued letters patent of the United States to Hippolyte Mege, dated 
September 24, 1878, reissue No. 8424, in and throughout the States 
of [llinois and Missouri, and also from every and all claim or claims 
of every name and nature, however acquired, in and to any and all 
machinery in St. Louis, Missouri, for the manufacture of the pro- 
ducts specified in said letters patent, or in Chicago, Illinois, for the 
same purpose, and also from every and all claim or claims to any 
stock of a certain stock company proposed to’ be formed in said State 
of Illinois, as specified in a certain agreement between Anderson 
Fowler, James Wilson, James Turner, and said Lees & Hendricks, 

dated October Ist, 1877. 
918 It is expressly understood by and between the parties that 
this is to be continued asa release tosaid James Wilson alone, 
and in no way effects any claims or demands which said Lees and 
Hendricks may have against other parties which were interested in 
the patent or property herein mentioned. 

In witness whereof we have hereunto set our hands and seals this 
oUth day of January, A. D. 18S0. 

a, me, 


SEAL. | 


919 ExnrBit Q One. W. B., master, &e. 


For value received I hereby release Mess. Lees & Hendricks and 
ach of them from all claim or demand by reason of any transaction 
growing out of or under a contract between said Lees & Hendricks, 
James Turner, Anderson Fowler, and James Wilson, dated Oct. Ist, 
1877, or from any claim arising under any business arrangements In 
reference to the manufacture of oleomargarine heretofore incurred 
by said Lees & Hendricks to said Anderson Fowler. 

(Signed) ANDERSON FOWLER. 


920 Exuipit Q Two. W. B., master, Ke. 


Whereas, an agreement was entered into October Ist, 1878, be- 
tween Lees & Hendrfcks and James Wilson, therefore, for value 
received, we hereby transfer all our rights, interest, equity, or claim 
arising or which may arise under above agreement against said 
James Wilson to Anderson Fowler. 

In witness whereof we have set our hands and seals this 18 day 
of January, 1879. 

(Signed) LEES & HENDRICKS. 
R. J. HENDRICKS. 


— 


' 
ee 
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92] Exurpsit R. 


Memorandum. 


From Fowler Brothers, 17 Broadway. 
New York, May 16, 1879. 
To Messrs. Lees & Hendricks, Chicago: 

Your letter of the 12th inst. duly received, and if I had not 
written our Liverpool house about the matter I would gladly go on 
on the basis you name, but, having put the matter betore them, I 
must certainly wait their answer before doing anything definitely. 
I see no reason, however, why you should not have your company 
completed. Our Mr. Philips knows all the routine. Form the Co. 
for $10,000, and it can be increased afterwards. If we go to Atchi- 
son you will require to open a subscription book for to take the 
stock. My brother would sign for my stock & his. You would 
have to sign for yours & Clifton for his. I will cable from Liver- 
pool about the llth of June whether to go on in Chicago or 


Atchison. 
Sincerely yours, ANDERSON FOWLER. 


922 Exnisit 8S. W. B., master, Ke. 


From Fowler Brothers, Union Stock- Yards. 
CHicaco Feb’y 19th, 1879. 
To Mr. E. Lees, C. P. & P. Co. 

Dian Str: Mr. Clifton wishes to know if you ean come down 
town cither this afternoon or to-morrow morning, as Mr. Anderson 
Fowler is leaving the city to-morrow night. 

Very truly yours, 
ANGLO-AMERICAN P?’?KR’G & PROY. CO. 
BRADLEY. 


923 Exuipit T. W. 3., master, ce. 


Ree’d from Anderson Fowler, Esq., $4,500, which amount, in case 
of a misunderstanding as to the formation and payment of stock 
of Lees-Hendricks Packing and Provision Co., we promise on de- 
mand to return the $4,500 to Mr. A. Fowler. Our understanding 
was that there was to be a company formed, with capital of $10,000, 
Mess. Anderson Fowler and Robt. Fowler subscribing $9,000 and 
I’, Clifton $1,000, and stock to be divided as follows: A. F., 2 shares; 
R. D. Fowler, 23 shares; F. Clifton, 1 share; R. J. Hendricks, 2 
shares; E. Lees, 2} shares. We understood, in consideration of our 
founding company and running same, the 4} shares were to be 
given us paid up, and not carried by the Mess. A. & R. D. Fowler. 


924 Exuipit V. W. B., master, &e. 


$33,000. Cuicaco, Nov. 19, 1877. 
Received from Fowler Brothers three thousand dollars, to be used 
by usin and about the business of manufacturing oleomargarine, 
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butter, &e., at the factorv, Nos. 512 to 518 Archer avenue, Chicago, 
Ill., on account of the Illinois Oleo Co., a corporation which is in 
process of formation. We hold ourselves responsible for the faithful 
application of said funds. 


925 Exuipir W. W.5., master, &e. 
New York, Dee’r 18th, 1877. 
Messrs. Lees & Hendricks, Chicago. 

DrAR Sirs: Mr. Wilson sent us the following letter to-day, viz: 
“T herewith make the following proposition, as relates to Messrs. 
Lees & Hendricks, so far as their interest relates to the patents for 
the States of Missouri and Illinois, namely: I will give them a con- 
tract binding myself to pay them their money and interest on or be- 
fore six months from date of contract, they to transfer title when 
money is paid. (Signed) James Wilson.” 

[ sent you a night message about this to-night. 

Yours truly, ANDERSON FOWLER. 
STOBO. 


996 “Exuipir FE.” 


Henry 8. Towle, Esq., trustee, &e. 

Sir: We'hereby notify you that we forbid you to deliver up to 
any person or persons or corporation any papers or document signed 
by us, or either of us, relating to the Mege license under the United 
States Dairy Company, or relating to the reissued patent of Ilyppo- 
lyte Mege, No. 8424, or as trustee for us, or either of us, or for An- 
derson Fowler, or for James Turner, or for George Harding, or for 
James Wilson, or either of them, to make, execute, or deliver any 
assignment, transfer, or license without our express direction in 
writing to you, hereafter to be given, and we hereby withdraw any 
consent or Instructions to the contrary heretofore given. 

Chicago, Dee. 1, 1877. 

LEES & HENDRICKS, 
By EDWARD LEES. 


[Endorsed :] Copy of Exhibit Ein suit of Lees et al. vs. Fowler et al. 


927 Exuibit “G.” 


Agreement made October Ist, 1877, between Edward Lees and 
Robert J. Hendricks, composing the firm of Lees & Hendricks, of 
Chicago; Anderson Fowler, of New York city,and James Wilson, 
of the same place, parties of the first part, and James Turner, of 
Chicago, Illinois, party of the second part. 
The parties of the first part hereby agree toorganize a corporation 
under the laws of I]linois for the manufacture of oleomargarine, but- 
ter, stearine, and analogous products under the patent owned by the 
United States Dairy Company of New York, such company to be 
located in the city of Chicago, and to be organized and in operation 
within three months from the date hereof. 
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And the said parties of the first part also agree to provide suffi- 
cient working capital to carry on the business of the proposed com- 
pany upon the premises now occupied by Mr. ‘Turner, and which is 
to be conveyed to said proposed company as hereinafter provided. 

For the purpose of being subsequently conveyed to the proposed 
company thus to be formed Mr. Turner agrees to convey on or 
before November Ist, 1877, to Mr. Henry 8. Towle, of Chicago, 
with good title and by usual warranty deed, his present butter 
factory on Archer avenue, in Chicago, with all the machinery 
and appliances used by him therein, together with the plot of land 

whereon the same stands, and which forms a paral-eclogram 
928 of one hundred feet, more or less, in front on Archer avenue 

by one hundred and twenty-five feet in depth. And Mr. 
Turner hereby covenants and agrees that if the actual frontage on 
said Archer avenue is less than one hundred feet he will further 
convey to Mr. Towle of land adjoining the said premises in the rear 
a quantity sufficient to make up the entire plot or quantity conveyed, 
equai to twelve thousand five hundred square feet, superficial meas- 
ure, 

Mr. Turner hereby also agrees to assign and transfer to Mr. Towle, 
for the purpose of being subsequently assigned to the said COMMpAany, 
the two-thirds interest now owned by him in the license heretofore 
issued by said United States Dairy Company to use its patents in 
said State of Illinois, and he also agrees to procure from Mr. 
Charles W. Weston his consent that Mr. Towle shall assign to the 
proposed Company the one-third interest In said patent now held 
in trust by Mr. Towle, said last-mentioned assignment and consent 
to be delivered to Mr. Towle on or before November Ist, 1877. 

The said land is now subject to a mortgage for twenty-five 
hundred dollars, but it is understood and agreed that said land, 
together with all the machinery, apparatus, and appliances now 
in use in said factory, shall be conveyed by Mr. Towle to the said 
Company entirely free and clear of encumbrance, and with ood 
title to the lands by the usual warranty deed, and it is agreed that 
Mr. Turner’s wife will unite in the conveyance to Mr. Towle, and 

that any and all papers necessary to perfect the title of the 
929 proposed company to this property, reali and personal, and 

to the exclusive right to the said license will be exeeuted by 
Mr. Turner and by Mrs. Turner where necessary, and that the 
licenses and all assignments thereof and all other papers incident 
thereto will be placed in the hands of Mr. Towle, to be by him 
transferred to said company. 

Mr. ‘Turner heretofore, in the year 1876, made his six promissory 
notes to James Wilson, each being for the sum of eight thousand 
six hundred and eleven dollars, and on some of these notes suits are 
now pending in the United States court in Illinois against Mr. 
Turner in favor of some of the parties of the first part hereto. Now, 
it is agreed that on the due conveyance to Mr. Towle of the factory 
premises and property, real and personal, and of Mr. ‘Turner's two- 
thirds interest in the said license and all rights thereunder, and on 
the execution and delivery of the said consent by said Mr. Weston, 


vl—174 
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and the delivery of said instruments and papers as aforesaid, these 
suits shall be discontinued, each party paying all his own expenses 
therein, and that the notes themselves shall be given up and surren- 
dered to Mr. Turner. | 

Upon Mr. Towle’s conveying the factory premises and property, 
real and personal, and the said license and rights to the proposed 
company it is agreed that it shall pay for the same in full-paid 
stock seventeen and a half (173) per cent. of its caprite al stock to Mr. 
‘Turner, — agrees to accept therefor, said stock to be issued to Mr. 
Towle and by him forthwith transferred to Mr. Turner, unless they 

should prove to be encumbrances upon the property at that 
930 — time, in which ease said stock, or such portion thereof as may be 

agreed upon by the parties hereto, shall remain in Mr. Towles’ 
hands as security for the payment of such encumbranees until the 
same are discharged of record, said stock to be released to Mr. ‘Turner 
from time to time as he discharges the encumbrances in quantities 
proportioned to the encumbrances paid off. 

Mr. Turner, having in operation certain slanghter-houses in the 
city of Chicago, hereby agrees to sell and deliver to the proposed 
company the entire product of beef fat of said slaughter-houses at 
the market price of the same for tallow purposes at the time of de- 
livery, and the company shall, while in operation, take all of such 
clean, sweet fat as it can use in the prosecution of its business at the 
said price. 

It is agreed that the said company proposed to be formed shall be 
called the “ Illinois Oleo Company,’ and that steps shall be taken 
as promptly as possible to organize the same. Meantime Mr. Turner 
agrees forthwith to turn over to Messrs. Lees and Hendricks the 

said factory property, real and personal, with all its machinery and 
appliances, so that they may proceed with the business of manufact- 
uring under said patent on accountof the proposed company. 

Mr. Turner hereby covenants and agrees to give his best influence 
and efforts to further the interests of the proposed company, and he 
In particular covenants and agrees that, except so far as engaged 

therein in the proposed company, he will not engage in the 
93 1 manufacture of oleomargarine, butter, or stearine from ani- 

mal fats during the next ten years without the written con- 
sent of said company. 

It is mutually agreed that the scales recently erected by Mr 
Turner, partly on the ground to be conveyed to said company and 
partly upon other adjoining land of Mr. Turner, shall be used for 
the mutual penefit and convenience of Mr. Turner and Messrs. Lees 
and Hendricks, and subsequently of said company, until such time as 
the company may require to use the ground upon which said scales 
are built,in which case Mr. Turner shall have the liberty to remove 
them to his own lands. 

It is mutually agreed by the parties hereto that all agreements or 
covenants heretofore existing between the parties hereto, or any of 
them, in respect to any matters or in anywise affecting the matters 
herein treated of are hereby abrogated and shall have no ‘further 
force or effect. 
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In witness whereof the parties hereto have set their hands and 
seals the day and year first above written. 


LEES, HENDRICKS & CO. [sEAL.] 
EDWARD LEES. [SEAL.] 
ANDERSON FOWLER. SEAL. | 
JAMES WILSON. SEAL. | 
JAMES TURNER. SEAL. | 


Sealed and delivered in the presence of & ack’d— 
J. R. CUMING. 


[ Endorsed :] Copy of Exhibit G. Oct. 1, 1877. 
932 Copy. 
Exuipitr-H & J. W. 3B., master, «ec. 


Agreement made October Ist, 1877, between Edward Lees and Rob- 
ert J. Hendricks, com posing the firm of Lees and Hendricks, of 
Chicago; Anderson Fowler, of New York city, and James Wilson, 
of the same place, parties of the first part, and James Turner, of 
Chicago, Illinois, party of the second part. 

The parties of the first part hereby agree to organize a corporation 
made under the laws of Illinois for the manufacture of oleomarga- 
rine, butter, stearine, and analogous products under the patent 
owned by the United States Dairy Company of New York, such com- 
pany to be located in the city of Chicago, and to be organized and 
in operation within three months from the date hereof. 

And the said parties of the first part also agree to provide suffi- 
cient working capital to carry on the business of the proposed com- 
pany upon the premises now occupied by Mr. ‘Turner, and which is 
to be conveyed to said proposed COnIpany as hereinafter provided. 

lor the purpose of being subsequently conveyed to the proposed 
company thus to be formed Mr. Turner agree- to convey, on or be- 
fore November. Ist, 1877, to Mr. Henry 8. Towle, of Chicago, with 
good title and by usual warranty deed, his present butter factory 

on Archer avenue in Chicago, with all the machinery and 

033 appliances used by him therein, together with the plot of 

land whereon the same stands, and which forms a parallel- 
ogram of one hundred feet, more or less, in front on Archer avenue 
by one hundred and twenty-five feet in depth, and Mr. Turner cove- 
nants and agrees that if the actual frontage on said Archer avenue 
is less than one hundred feet he will further convey to Mr. Towle of 
land adjetning the said premises in the rear a quantity sufficient to 
make up the entire plot or quantity conveyed, equal to twelve thou- 
sand five hundred square feet, superficial measure. 

Mr. Turner hereby also agrees to assign and transfer to Mr. Towle 
for the purpose of being subsequently assigned to the said company 
the two-thirds interest now owned by him in the license heretofore 
issued by said United States Dairy Company to use its patents In 
said State of Illinois, and he also agrees to procure from Mr. Charles 
W. Weston his consent that Mr. Towle shall assign to the proposed 
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Company the one-third interest in said license and right to operate 
said patent now held in trust by Mr. Towle, said last mentioned as- 
signment and consent to be delivered to Mr. Towle on or before No- 
vember Ist, 1877. 
4 The said land is now subject to a mortgage for twenty-five 
hundred dollars, but it is understood and agreed that said 
land, together with all the machinery, apparatus, and appliances 
now in use in said factory, shall be conveyed by Mr. Towle to the 
said company entirely free and clear of encumbrance and with good 
title to the lands by the usual warranty deed, and it is agreed that 
Mr. Turner’s wife will unite in the conveyance to Mr. Towle, and 
that any and all papers necessary to perfect the title of the proposed 
company to this property, real and personal, and to the exclusive 
right to the said license, will be executed by Mr. Turner and by 
Mrs. Turner when necessary, and that the licenses and all assign- 
ments thereof, and all other papers incident thereto, will be placed 
in the hand of Mr. Towle, to be by him transferred to sald Company, 

Mr. Turner heretofore, in the year 1876, made his six promissory 
notes to James Wilson, each being for the sum of eight thousand 
six hundred and eleven dollars, and on some of these notes suits 
are now pending in the United States court in Illinois against Mr. 
Turner in favor of some of the parties of the first part. Now, it Is 

agreed that on the due conveyance to Mr. Towle of the 
939 factory premises and property, real and personal, and of Mr. 

Turner’s two-thirds interest in the said license and all rights 
thereunder, and on the execution and delivery of the said consent 
by said Mr. Weston, and the delivery of said instruments and papers 
as aforesaid, these suits shall be discontinued, each party paying all 
his own expenses therein, and that the notes themselves shall be 
given up and surrendered to Mr. Turner. 

Upon Mr. Towle’s conveying the factory premises and property, 
real and personal, and the said license and rights to the proposed 
company, it is agreed that it shall pay for the same in full-paid 
stock seventeen and a half (173) per cent. { its capital stock to Mr. 
Turner, which Mr. Turner agrees to accept therefor, said stock to 
be issued to Mr. Towle and Dy him forthwith transferred to Mr. 
Turner, unless there should prove to be encumbrances upon the 
property at that time, in which ease said stock, or such portion 
thereof as may be agreed upon by the parties hereto, shall remain 
in Mr. Turner’s hands as security for the payment of such encum- 

brances until the same are discharged of record, said stock 
936 to be released to Mr. Turner from time to time as he dis- 

charges the encumbrances in quantities proportioned to the 
encumbrances paid off. Mr. Turner, having in operation certain 
slaughter-lhouses in the city of Chicago, hereby agrees to sell and 
deliver to the proposed company the entire product of beef fat of said 
slaughter-houses at the market price of the same for tallow purposes 
at the time of delivery, and the company shall, while in operation, 
take all of such clean, sweet fat as it can use in the prosecution of its 
business at the said price. 

[t is agreed that the company proposed to be formed shall be called 
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the “Illinois Oleo Company,” and that steps shall be taken as 
promptly as possible to organize the same. Meantime Mr. Turner 
agrees forwith to turn over to Messrs. Lees & Hendricks the said 
factory property, real and personal, with all its machinery and appli- 
ances, so that they may proceed with the business of manufacturing 
under said patent on account of the proposed colnpany. 
Mr. Turner hereby covenants and agrees to give his best in- 
VOT fluence and efforts to further the interests of the proposed com- 
pany, and he, in particular, covenants and agrees that, except 
so far as engaged therein — in the manufacture of oleomargarine, but- 
ter, or stearine from animal fats during the next ten years without 
the written consent of said company. 

It is mutually agreed that the scales erected by Mr. Turner, partly 
on the ground to be conveyed to said company and partly upon other 
adjoining land of Mr. Turner, shall be used for the mutual benefit 
and convenience of Mr. Turner and Messrs. Lees & Hendricks, and 
subsequently of said company, until such time as the company may 
require to use the ground upon which said scales are built, in which 
ease Mr. Turner shall have the liberty to remove them to his own 
lands. 

It is hereby mutually agreed by the parties hereto that all augrec- 
ments or covenants heretofore existing between the parties hereto or 
any of them in respect to any matters or in anywise affecting the 
matter herein treated are hereby abrogated and shall have no fur- 

ther force or effect. 
O38 In witness whereof the parties hereto have set their hands 
and seals the day and year first above written. 

Oct. 1, 1877. 

LEEKS, HENDRICKS & CO., 
Per EDWARD LIES. 

ANDERSON FOWLER. 

JAMES WILSON. 

JAMES TURNER. 


Sealed and delivered in the presence of— 


J. R. CUMING, 


[t is mutually agreed that the time for the formation of the cor- 
poration provided for by the foregoing agreement be, and the same 
is hereby, extended to and including the first day of March, 1878. 

This being signed by each party subject to being signed by all 
other parties to the above agreement. 

December 19, 1877. 

LEEKS, HENDRICKS «& CO., 
Per R. J. HENDRICKS. 
ANDERSON FOWLER. 
JAMES WILSON. 
JAMES TURNER. 
Witness as to Wilson & Turner: 
J. R. CUMING. 


Witness as to Lees, Hendricks & Co.: 


W. M. DEEN. 
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938} Exuipir J. W. B., master, «ce. 


For value received, the undersigned do hereby assign, convey, and 
set over to Anderson Fowler all right, title, and interest and claim 
whatsoever to any stock in the company named in the within agree- 
ment, or to the property in the Mege license under the United States 
Dairy Company, and authorize and request the trustee within named 
to recognize the interest of said Fowler hereby conveyed as fully as 
he would have recognized our interest therein if this assignment had 
not been made. 

In witness whereof we have hereunto set our hands «& seals this 
18th day of January, A. D. 1879. 

EDWARD LEES. SEAL. 
ROBERT J. HENDRICKS. eee 


The within compared with the original this 22d day of March, 
1882, and found to be a correct copy. 
kK. C. GOODWIN. 
C. N. CAMPBELL. 


Endorsed on the back: Exhibit- H & J. W. B., master, &e. 


939 Deposition of Samuel Schoeneman. 
Circuit Court of Cook County. In Chancery. 


EpwAkD Lees AND Ropert J. WeNprRIcKs 
Us. 
ANDERSON FowLer, JAMES Witson, Henry S. Tow.re, Bensamin 
P. Hurcuinson, FRANK CLIFTON. 
State oF ILitNots, | ., 
Cook County, j - 
To the honorable judges of said court in chancery sitting : 

I, Walter Butler, master in chancery of said Cook county, do re- 
spectfully report that on the second day of April, A. D. 1880, at 
my office in Chicago, in said Cook county, pursuant to this notice 
hereto attached, complainants appeared before me by Charles A. 
Gregory, Esq., their solicitor, whereupon complainants’ solicitor in- 
troduced as witness Samuel Schoenemann, who, being by me duly 
sworn, deposed and said, in answer to the following interrogatories, 
as follows: 


940 Direct examination by Mr. Greacory: 

Q. What is your name, age, occupation, and place of residence? 

A. My name is Samuel Schoeneman; I am 438 years of age; I re- 
side in Chicago; my business is slaughtering and packing hides 
and tallows. | 

Q. Are you acquainted with Lees and Hendricks and Anderson 
Fowler, mentioned in this suit? 

A. Yes, sir. 

Q. And with James Wilson ? 

A. No, sir; I do not know him. 


—— 
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Q. Are you a defendant in a suit of the United States Dairy Com- 
pany, in the United States court here in this district, brought 
against you for an alleged infringement of the alleged Mege patent? 

A. Yes, sir. 

(). State if you were ever present at an interview between Lees 
and Hendricks and Anderson Fowler at the packing-house of Fow- 
ler Brothers, in Chicago, on January 18, 1879. 

A. I was present at Fowler’s packing-house when Lees and 
Hendricks were there, some time in the winter of 1870, but cannot 
exactly tell the exact date; I think it was in January, L879. 

Q. And you think it was about the time I inquired of? 
94] A. Yes, sir; I think it was, but I could not tell certainly. 

(). State what persons were in or about the office and room 
at the time you mentioned. 

A. Mr. Anderson Fowler and, I think, Mr. Harding, and after- 
wards Lees and Hendricks came in. 

(). State whether Lees and Hendricks and Fowler had a conversa- 
tion then and there together. 

A. Yes, sir; they talked some time togetlier. 

(). Were you near by where you could hear something of what 
was said ? 

A. No, sir; not clearly. 

(). Did you hear some of the conversation ? 

A. I heard some of it. 

(). About how long did it last, as far as you can remember ? 

A. Probably 10 or 15 minutes’ while I was in the office. 

(). Was Mr. Harding there where he could hear the conversation 
all the time or not? 

A. Mr. Harding was there at first, but afterwards walked out into 
the hallway of the packing-house. Lees and Hendricks went to the 
fire-place and had a conference together with Anderson Fowler 
while Harding was out. 

(Q). If you overheard a part of the conversation state what you 
overheard. 

A. I really cannot give any distinct recollection any more; it is so 

long since. 
42 (. What did Mr. Fowler do while talking with Lees and 
Hendricks at the fire-place ? 

A. He was talking to them about some paper he had in his hand 
and about wanting them to sign that. 

Q. You say you heard him ask them to sign some papers ? 

A. Yes, sir. 

Q. Did you see him then and there with certain papers in fis 
hands? 

A. Yes, sir. 

(). What else did he do? 

A. I do not know that he did anything else ? 

Q. Did he read the papers to them? 

A. I think he did. 

(. And asked them to sign it? 

\. I think he did, but I am not sure. 
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Q. What did you hear him say on the subject of signing a certain 
paper? 

A. Ile only said that he had those papers ready for them; that is 
all I know. 

Q. About what time of the day was this? 

A. About half-past eight o'clock. 

(). Are you sure that it was in the forenoon of the day? 

A. Yes, sir. 

Q. Have you ever mentioned since then the fact of your witness- 
ing that interview to any person ? 

A. Yes, sir. 

©. State the name of the person to whom you mentioned it. 

A. I think I said something to James ‘Turner. 
945 (). James Turner who was a witness in this cause ? 
A. Yes, sir. 

Q. State whether you told him the substance of what you saw 
and heard then and there. 

A. I think I did; at least I told Mr. Turner. 

Q. Who came away from the packing-house with you at that 
time? , 

A. Mr. Fowler came down with me from the packing-house to the 


Q). In what vehicle, if any? 

A. In my buggy. 

Q. State what you told Mr. Turner. 

A. JI do not recollect adhny more distinetly what it was. 

Q. You heard Mr. Turner testify in this case at a previous time 
when you were present before the master, did you not? 

A. Yes, sir. 

Q. State whether what Mr. Turner stated then and there in his 
testimony was true or not. 

A. I cannot recollect that now; IT would not swear it was not, and 
[ think it was true, but I cannot recollect. 

Q. Did you have a conversation with Mr. Fowler going down in 
the buggy ? 

A. Yes, SIT. 

Q. Do you remember any of that conversation ? 

A. Yes, sir. 

(. State what the conversation was with Mr. Fowler. 

A. That Mr. Turner here before was not treated right by the 
United States Dairy Company in the matter of the oleomargarine 
business. 

(). What about Mr. Turner further? 
O44 A. That Turner was in great distress at the time and Mr. 
Fowler deemed that such was the case. Mr. Fowler then 
knew that Mr. Turner had got his factory back again and said that 
Mr. Turner got ahead of them—got ahead of the dairy company. 

Q. By the dairy company do you mean Fowler and Wilson and 
Lees and Hendricks ? 

A. I presume those are the persons that constituted that com- 
pany. I thought those were the persons. 
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Q. On what account was it that Turner had been pressed and 
hard used ? 

A. This butter patent business. 

Q. How did you understand from Fowler that they had treated 
Turner badly ? 

A. I think Mr. Fowler himself admitted it going down with me. 

(). Was it in regard to Fowler and Wilson and Lees and Hen- 
dricks not carrying out their agreement with Turner ? 

A. Yes, sir; that Mr. Turner wasa great deal annoyed and a good 
deal troubled. 

(). State whether or not Mr. Anderson Fowler, at that interview 
with Lees and [endricks, appeared to be urging and insisting on 
them to do something. 

A. I think he talked to them ; yes, sir; he talked to them that 
he wanted them to make a certain agreement. 

(). Did you see them sign any agreement there ? 
OAS A. I did not. I went out on some other business. After 
the consultation I went out. 

Q. When was this suit brought against you which I referred to 
with reference to the patent—how lately t 

A. About two months ago. 

(). Have you ever had any conversation with Anderson Fowler 
since that suit was brought ? 

A. Yes, sir. 

(). State what that conversation was and when it was. 

A. It was at different times and it did not amount to anything, 
and Anderson Fowler remarked that he thought that if the patent 
held water it was worth a great deal of money; that he would give 
all he was worth for it; that in his estimation he did not think it 
would hold water, and also asked me what I considered that patent 
worth in January, 1879. 1 told him that I was not intelligent 
enough—in fact, | did not know the particulars about the patent, 
but the claim under the patent I could not tell mtelligently enough 
about it. He asked me whether it was worth 35,000 or 810,000 ; 
he wished me to make an aflidavit about that in a suit pending 
between Lees and Hendricks. 1 told him I did not know the par- 
ticulars about the patent, but Mr. Fowler took the pains to tell me 

and vot me the different articles of the patent—got mie the 
946 patent from Mr. Fowler’s office, | believe, and sent it to me. 
(). Did you see Mr. Fowler again? 

A. Yes, sir. 

(). State what more occurred at that last interview. 

A. He asked me whether Lees and Hendricks did not onee tell 
that that patent was not worth anything ; whether [ could not swear 
to sucha thing; I told him I would never swear to anything of that 
kind. Such was never told me by Mr. Lees. 

(). Was it ever told you so by Mr. Hendricks either? 

A. No, sir. 

(). Ile was then asking you to make an affidavit in this case now 
pending between Lees and Hendricks and Anderson Fowler—was 


he? 


o2—174 
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A. Yes, sir. 

Q. Did he use any persuasion with you as to what you should 
put into the affidavit ? 

A. Just what I stated. 

(). State what more he said. 

A. He asked me whether I could not make affidavit that Lees 
told me that the patent was not good for anything. 

(). State your reply. 

A. I replied that I could not for one moment make such an affi- 
davit. 

(). Did he seem to urge you to make such an affidavit? 

A. Yes, sir; he wished me to make it; he said that it would do 

him a great deal of good; he said that $25,000 of his money 
947 was locked up. 
Q. What, if anything, did he offer to do for you if you 
should make such an affidavit? 

A. That if I would require an affidavit in my suit which was 
pending against me he would make also an affidavit for me; that 
he would at any time make also affidavit for my suit if I would 
wish it from him. . 

(Q). What, if any, other assistance did he offer to you if you would 
make an affidavit for him ? 

A. He certainly wouid also serve me in the same way ; if I needed 
an affidavit he would make one for me. 

(). You mean to say in that suit in which you were defendant ? 

A. Yes, sir. 

(). State what further he said. 

A. He said he did not think there was anything wrong for me to 
make an affidavit to the best of my knowledge as an expert in the 
business, and if I should make such an affidavit for him that he 
would serve me with an affidavit if I required one from lim. 

(). State any further conversation you had with him with refer- 
ence to what Lees and Hendricks had paid for their license under 
that patent. 

A. I asked Mr. Fowler how was it that Lees and Hendricks paid 

out so much money; that they did not get some of this 
948 money back again after him selling the patent. He said that 

Lees and Hendricks assigned over this patent to him some 
time ago, and they had nothing to do with it any more. Said I, It 
is pretty hard, Mr. Fowler; they have paid cut, as I understood, 
$55,000. He then said they paid $20,000, and, | think, also about 
$13,000 in notes. 

Q). Did you say to him that they also paid $13,000 in notes? 

A. No, I did not; he said that himself. 

(). Then what did you say to him with reference to the notes ? 

A. I asked him, “ Well, those notes probably were paid ?’ 

Q. What did he say ? 

A. He said first that he did not know; but Mr. Clifton was in the 
office and he said they were. 

Q. Did he tell Clifton to tell you that? 


- 


~~? 
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A. No, sir; Mr. Clifton said it of his own accord. Mr. Clifton 
was present at the conversation. 

Q. What further did you ask Mr. Fowler? 

A. “ What money did ever Lees and Hendricks get back again of 
those $853,000?” He said that he started them in the canning busi- 
ness and furnished them stock, if I recollect right, 34,500. 

(. What else ? 

A. And that lhe considered that stock worth double the value at 

present, and the he said he paid il loss which Lees and 
949 Hendricks made in St. Louis and in Chicago. 
(Q). How much did he say the loss was in St. Louis ? 


A. $15,000, and $9,000 in Chicago, and that that loss—one-third of 
it—was charged to Lees and Hendricks, and he laid out the money; 
that he furnished the money and laid it out for them. 

Q. What did you say with reference to the loss in Chicago? 

A. I asked him how he could lose $9,000 in Chicago; they were 
working only afew weeks to my knowledge; making oleomargarine. 
He said that was the loss, and he had the papers for it, and that/a 
great deal of money was spent in fixing up the factory, machinery, 
WC. 

Q. Did you argue the matter about the loss with him any? 

A. Ll asked him that I did not think there was 89,000 worth of 
stock altogether—the whole of it. 

Q. Did vou afterwards see Mr. Clifton, or did Mr. Clifton come to 
see you, With reference to your giving any testimony in this suit? 

A. Mr. Clifton asked me once, at another time, whether I was ready 
to make that affidavit. 

(). State further what Clifton said then. 

A. He thought I should make that affidavit. 

Q. Did he urge you to make the affidavit? 
oO A. Yes, sir; he said he wished it very much; it would 
serve Mr. Fowler a good deal; that it was nothing but right 
that | should do so. 

Q. What did he tell you ? 

A. I told him I did not know enough about the patent to make 
an affidavit. 

(). After that time state whether or not Clifton received any dis- 
patches from Fowler on this matter and came to you again. 

A. No, sir. 

(). State whether or not Clifton received any dispatches from low- 
ler and, having received them, came to you to see you. 

A. Clifton received some dispatches regarding my suit, but not in 
the matter of this suit. 

Q). State what those dispatches were. 

A. I do not think I ought to tell, because it does not belong to 
this suit; it referred to my suit between the United States Dairy 
Company and myself. 

(). Would you not be willing to state what they contained ? 

A. I do not think I ought to. Mr. Clifton showed me some dis- 
patches from Fowler offering to do certain things—what Mr. Wilson 
offered to do in New York, or, rather, the United States Dairy (‘om- 
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pany. I donot think it had anything to do with the affidavit at 
that time; he did not say anything then about the affidavit. 
Jol (). State whether or not the dispatches that he showed you 
offered to assist you somewhat in the defence of your suit 
and help you in your case. 

A. I do not know, but I do not think it did. 

Q. How many times have you seen Mr. Fowler or Mr. Clifton 
about making an affidavit in this case ? 

A. Probably about half a dozen times. 

(). Did Vou LO to see them about it or did they come to see you 
about it? 

A. They have seen me on that matter on ‘change several times. 

(). My question is, did you seek them with reference to that mat- 
ter or did they seek you t 

A. They came to me about this matter on ‘change several times, 
and they sent for me once at my office about it, to come over to see 
them, and then I had business at their office, and they also brought 
up the matter. 

(). Were any offers made to you through Fowler or Clifton that 
if you would do certain things the suit against you on the patent 
should be dismissed ” 

A. He made certain offers to dismiss my suit, but not regarding 
this suit. 

(). But the offers were that if you should do certain things then 
the suit against you would be dismissed ? 

A. Yes, sir; but having nothing to do with this suit through 

those telegrams. 
952 (). State whether or not Anderson Fowler has shown yreat 
interest to you in connection with the suit of the dairy com- 
pany against you, and state whether or not he has seemed to you to 
sympathize with you very much in it. 

A. Yes, sir; to some extent he has; he has taken some interest. 

(). State what he said about it. 

A. He said that he had spent a great deal of money in that busi- 
ness already, and he wished he had never been in it, and he is glad 
he is out of it now. I asked him whether he had any more stock In 
New York,‘and he said he did not know whether they had sold his 
stock or not, as he did not pay certain expenses under that stock ; he 
did not know whether he had an interest there or not, but he wished 
he had never had anything to do with it; that he had lost a great 
deal of money in that business. 

(). Was this conversation since Wilson sold out Illinois and Mis- 
sourl under this trade ? 

A. Yes, sir. 

Q. Did Mr. Clifton seem tosympathize with you in the suit against 
you? 

A. Yes, sir; to some extent he seemed to show some interest 
in it. 

Q. Did they take any action with reference to the matter ? 
999 A. Only what I have stated; they sent two telegrams and 
called to see me. : 
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(Q). State whether or not Mr. Anderson Fowler tried to put the 
words in your mouth that you should use in the affidavit that he 
requested of you. 

A. He told me just what I have stated, — whether I do not recol- 
lect and could make affidavit that Lees had told me once that this 
patent was not worth anything. 

Q. And upon that did he urge you to sign an affidavit to that 
ellect ? 

A. He said if I could make such an affidavit he would like it. 

(). Did he urge you to make an affidavit to that effect ? 

A. He was at me several times to make those affidavits. 

Q). Did Clifton request you several times to make aflidavit as to 
the value of the patent, as to what was its value in January, 1879? 

z. Yes, sir. 

Q. State what is the character and reputation of Anderson Fowler 
as to his method of doing business. 

A. They are looked upon as pretty sharp people, Anderson Fowler 
especially. 

Q. By “sharp” what do you mean? 

A. Hegenerally looks out for his interests pretty much; he is what 
is called keen and sharp in’ business. 

(). Has he the reputation of taking advantage of persons 

954 with whom he is doing business ? 

A. I could not say that exactly. 
Q. You have known them a long time? 
A. Yes, sir. 
(). And had dealings with them ? 
“i. Yes, sir, and have done il creat deal of business with them. 
(). And you know their reputation ? 
A. Yes, sir. 

SAM L SHOENEMAN. 


Subseribed & sworn to before me this 2nd day of April, A. D. 
LSSU. 
WALTER BUTLER, 
Mast ran Chane ry of Cook County. 
All of which is respectfully submitted. 
WALTER BUTLER, 
Master in Chancery of Cook County. 
Master’s deposition fee—35.25—paid by compl 't’s sol’r. 
WALTER BUTLER, 
Master in Chancery. 
. * 7 “ a * * 
(Endorsed :) Filed the eighth day of June, A. D. 1881. W. HL. 
Bradley, el’k. 
955 Exuipit “CC.” W. 5., master, Ke. 


We, the undersigned, Edward Lees and Robert J. Hendricks, of 
Chicago, Illinois, composing the firm of Lees and Ilendricks, part 
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owners, with Anderson Fowler, of New York, of the license and 
liberty of practicing the invention of Hyppolyte Mege, as secured 
by reissued letters patent of the United States, No. 8424, within and 
for the State of Illinois, as secured by conveyance in trust from 
the U. S. Dairy Company to Henry 8. Towle, trustee, do hereby 
authorize and request the said Henry 5S. Towle, trustee, to dispose 
of all our right and interest in and to the said patent, No.S424, in 
accordance with the wishes and directions of the said Anderson 
Fowler, and to deliver and pass over to him any and all proceeds 
thereof which may come into his hands, our rights in the matter 

having been this day agreed between us and the said Fowler 
956 to be submitted to arbitration. 

Dated Chicago, Noy. 17, 1879. 
KDWARD LEES. 
ROBERT J. HENDRICKS. 

957 EexHipir “ iy £. ¥ master, XC. 

This memorandum of agreement, made and entered into between 
Anderson Fowler, of New York, of the one part, and Edward Lees 
and Robert J. Hendricks, of Chicago, composing the firm of Lees «& 
Hendricks, of the other part, witnesseth : That the said parties agree 
as between the party of the first part and the party of the second 
part, in consideration of the mutual covenants hereafter referred to, 
that as to all matters relating to the reissued patent of Hyppolyte 
Mege, No. 8424, and the interests of the said parties therein and to 
any rights or license thereunder, they will submit the same to arbi- 
tration and adjustment of such party or parties as they may mutually 
agree to select, in case that they cannot agree to settle the said mat- 
ters among themselves. 

Dated November 17, 1879. 

ANDERSON FOWLER. 
ROBERT J. HWENDRICKS. 
EDWARD LEEKS. 


958 Mxuibit “XX.” W. B., master, &c. 


Agreement made January 51, 1877, between James Turner, of Chi- 
cago, [llinois, party of the first part, and James Wilson and Ander- 
son Fowler, of the city of New York, and the firm of Lees, Hen- 
dricks & Co., of Chicago, parties of the second part, as follows: 
Whereas the said James Turner heretofore gave to James Wilson 

six promissory notes, bearing date respectively August 29, 1876, for 

the sum of $8,611, each payable two, four, six, eight, ten, and twelve 
months, respectively, which said notes notes were given on the sale 
to said ‘Turner by said Wilson of a two-thirds interest in the license 
issued by the United States Dairy Company for the manufacture 
and treatment of animal fats and other products in and for the State 
of Illinois; and 

Whereas the said James Turner now holds and owns a two-thirds 
interest In said license, and the remaining one-third thereof is held 
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by one H. 8. Towle, of the city of Chicago, for the joint benefit of 
the said parties of the second part; and 

Whereas the said James Turner is the owner of a certain parcel 
of real estate situated on the corner of Archer avenue and Quarry 
street, in the city of Chicago, which he now occupies in the business 
of manufacturing oleomargarine and butter, and on which premises 
are a building and certain machinery ; and 

W hereas the parties have agreed that the aforesaid prom- 

Yd9 — issory notes shall be surrendered to said James Turner in 

exchange for his interest in the aforesaid license,and that the 

parties of the second part shall rent from said ‘Turner the aforesaid 
real estate and become the purchasers of said machinery: 

Now, therefore, it is agreed between the parties hereto as follows : 

lirst. That on or before the Ist day of March, 1877, said James 
‘Turner will, by all necessary and proper instruments in writing, 
assign, transfer, and set over to the parties of the second part all 
his right, title, and interest in and to the aforesaid license on receiv- 
Ing from the parties of the second part the six promissory notes 
hereinbefore mentioned, which sald license Is Lo be assigned and 
transferred free from all hens and encumbrances thereon. And the 
parties of the second part agree that they will, on or before said 
last-named day, deliver or cause to be delivered up to said James 
Turner said six promissory notes on receiving from him a proper 
assignment or transfer of the interest of said ‘Turner in said license. 
It is further agreed between the parties that all suits, actions, or pro- 
ceedings then pending against James Turner upon said promissory 
notes, or any or either of them, are to be in all respects discontinued 
without costs to either party as against the other. 

Second. It is further agreed between the parties that said James 

Turner shall, and by these presents does, lease or rent unto 
060 the parties of the second part the real estate and buildings 

thereon and machinery and appurtenances therein or there- 
unto belonging, hereinbefore referred to, at and after the rate of 
$275 per month, payable monthly, but said tenancy is to terminate 
on the Ist day of July, 1877. It is further agreed between the 
parties that said tenancy may commence at any time before March 
1, 1877, at the election of the parties of the second part. It is 
further agreed and understood between the parties that said Turner 
reserves for his own use a certain room in the building which he 
now occupies as an office. 

Third. It is further agreed between the parties that said James 
Turner hereby agrees to sell and deliver to the parties of the second 
part when the tenancy of the parties of the second part expires, or 
as much sooner as the parties of the second part shall desire, all the 
machinery, fixtures, and appliances in said building which were 
put in and are being used by said Turner in the business of manu- 
facturing oleomargarine and butter, said machinery and fixtures 
to be paid for at the time they are taken under this contract. 
l‘or the purposes of arriving at the price to be paid for the same, it 
is agreed between the parties that each shall select a person to ap- 
praise the same, and if the persons thus selected shall fail to agree 
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that they may select a third, and the decision or appraisal of 
961 any two of the three persons thus chosen shall determine the 
value to be paid for said machinery, fixtures, Xe. 

Fourth. Said James Turner further agrees that at the time the 
parties of the second part take possession of said demised premises 
under this contract he will sell and deliver to them all packages and 
material which he then has on hand, to be used in the business of 
manufacturing butter, at the invoice cost prices to said Turner. 

Fifth. It is further agreed between the parties that it shall be op- 
tional with the party of the second part to exchange said notes for 
an assignment or transfer of the aforesaid license at any time before 
March 1, 1877, and, if they elect so to do, then such exchange shall 
take place at any time they may name. 

It is further agreed and understood between the parties that the 
sale of said machinery by said Turner to the parties of the second 
part is to include a sale and transfer of the business which said Tur- 
ner has been or is now carrying on upon said premises, and the 
good will thereof, and the right of said James Turner to engage In 
or carry on the business of manufacturing oleomargerine and butter 
in the State of Illinois. 

The terms and provisions of this contract are to apply to and bind 
the heirs, executors, administrators, and assigns of the respective 
parties. 

In witness whereof the parties above named have hereunto set 
their hands and seals the day and year first above written. 

JAMES TURNER. [SEAL. 
962 JAMES WILSON. [SEAL 
ANDERSON FOWLER. | SEAL. 
LEES, HENDRICKS & CO., [sera 
Pp. ROBERT STOBO, Alt’y. 


Witness: 
S. W. FULLERTON, 
As to Turner & Wilson. 
JOSEPH MACKIE, 
As to Fowler, & Lees, Hendricks & Co. 


In consideration of the foregoing agreement it isagreed and under- 
stood that I surrender all my rights and interests in and to a one- 
third interest in the patent mentioned in said agreement now held 
in trust by Henry 8. Towle, of the city of Chicago, and that I am 
not in any mnannher to undertake to control or dispose of the same. 

JAMES TURNER. [seat] 

Witness : 

S. W. FULLERTON. 

Endorsed: Copy. Agreement between James Turner, James Wil- 
son, Anderson Fowler, and Lees, Hendricks & Co. Exhibit X—W. 
B., master, ce. 

963 Exuibit “X.” W. B., master, «ce. 


Whereas a certain agreement in writing was made and entered 
into between Edward Lees, Robert Hendricks, Anderson Fowler, and 
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James Wilson, of the one part, and George Harding, of Philadel- 
phia, of the other part, which agreement was dated the 15th day of 
January, A. D. 1878; and whereas on the back of said agreement 
has been written by said George Harding and by him signed a cer- 
tain authority and direction to me dated January 22d, 1879, a copy 
of which said agreement, with a copy of said authority and diree- 
tion thereon written, is hereto attached; and whereas, by virtue of 
such authority and direction, I have settled all the matters and things 
existing between the said Lees, Hendricks, Fowler, Wilson, and Hard- 
ing and the said James Turner mentioned in said agreement and 
authority, and which grew out of certain contracts at various 
964 times entered into between said named parties relating to the 
oleomargarine patent held by the United States Dairy (om- 
pany of New York: Now, therefore, I, Henry 5. Towle, by virtue of 
the power and authority vested in me by said George Harding and as 
his agent and attorney, do hereby release the said James Turner from 
all claims and demands, actions, and causes of action at law or in 
equity heretofore or now held or claimed by sald Creorge Harding 
against him, said Turner, and also from all claims and demands of 
the said Lees and Hendricks, Fowler, Wilson, or either of them, 
which in any manner arise under or grow out of the contracts ex- 
isting heretofore between said last-named partie s, or elther of them, 
and said Turner relating to the said oleomargarine patent, or the 
forming of a corporation in the State of Illinois for the 
965 carrying on of said oleomargarine business, or other matter or 
thing with reference to said oleomargarine business or pat- 
ent, meaning and intending that this paper only applies to whatever 
power or authority [ the said Henry S. Towle, have under the avree- 
ment and endorsement of said Harding above deseribed. 
In witness whereof I have hereunto set my hand and seal, at Chi- 
cago, Illinois, this 20th day of June, A. D. 1579. 


(Signed) HENRY 8S. TOWLE. [1.5] 


| hereby authorize and direct my attorney and agent, Henry 5. 
Towle, to execute for me the foregoing release, and | nereby ap- 
prove and ratify the settkement which he has made with the said 
James ‘Turner. 

(Signed) GEORGE HARDING. 


966-967 Exuinit “Y.” W. 5., master «ce. 
Copy. 


Agreement made January LS, IS79, between the firm of Lees and 
Hendricks, of the city of Chicago, a copartnership composed of 
Edward Lees and Robert J. Hendricks, and Anderson Fowler, of 
the city of New York. 

Whereas an agreement was heretofore entered into by Lees, Hen- 
dricks & Co., James Wilson, and Anderson Fowler, which was dated 
December 29th, 1876, and a further agreement was entered into by 
said parties together with James Turner, dated October 1, 1877, and 
another agreement was entered into by the said parties and said Tur- 
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ner dated, December 27, 1877, each of which agreements is referred to 
and is made a part of this agreement, as is also agreement made 
Oct. Ist, IST8, between Lees and Hendricks and James Wilson : 
These presents now witness that said Lees and Hendricks 
968 and the several members of that firm do hereby, for value re- 
ceived, grant, bargain, sell, assign, transfer, and set over to 
Anderson Fowler, his executors, administrators, and assigns, forever, 
all right, title, and interest of said firm of Lees and Hendricks, and 
of each member of that firm, of, in, and to any of and all the 


licenses heretofore issued by the United States Dairy Company (of 


the State of New York) to use its patents in the States of Missouri 
and I]linois and in and to the property referred to in the said agree- 
ments above mentioned, and each of them, and in and to the cor- 
poration Or corporations agreed to be formed by the said agreements 
so that they hereby assign and transfer to and vest in said Fowler 
and his executors, administrators, and assigns all and every right 
and interest of every name and nature which at any time hereto- 
fore said Lees and Hendricks, or either member of that firm, 
had— 
969 (1.) Under any and every license issued by said United 
States Dairy Company for the use of its patents in Missouri 
or Illinois. 

(2.) ‘To the factory and real and personal property and rights 
agreed to be conveyed by Mr. Turner to the prospective Illinois 
Oleo Company under the agreement of October 1, 1877, or other- 
wise. | , 

(3.) To any share or interest in that or any other company or any 
other property or equity or claim, demand, or right under said agree- 
ments, or either of them. . 

And Messrs. Lee- and Hendricks hereby covenant and agree to 
duly execute, acknowledge, and deliver to said Anderson Fowler, or 
his representatives or assigns, any and all such further assignments 
and instruments as he or they (paying the expense thereof) may re- 
quest, fully and perfectly to convey and assure to him and them the 
property, rights, and interests above referred to. 

In consideration of the assignment and transfer hereby 
970 made Mr. A, Fowler takes Messrs. Lees and Hendricks’ place 
and agrees to perform their duties and covenants under said 
agreements in so far as they are therein liable to any other person or 
persons, and he hereby agrees to save them harmless from all loss or 
damage by reason of any covenant or agreement therein upon their 
part. , : 
[In witness whereof we have hereunto set our hands and seals, 
January 18th, 1879. 


(Signed) LEES & HENDRICKS. [seat] 
R. J. HENDRICKS. SEAL. 
EDWARD LEES. SEAL. 
ANDERSON FOWLER. [seat.! 
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971 Exurpit “Z.” W. B., master, «ce. 
Copy. 


Know all men by these presents that I, Henry 8. Towle, trustee, 
of Chicago, Cook county, Illinois, in consideration of one dollar and 
other good and valuable consideration to me in hand — by the 
United States Dairy Company, a corporation existing under and by 
virtue of the laws of the State of New York, and doing business in 
the city of New York, tlhe receipt whereof is hereby acknowledged, 
have assigned, sold, and set over, and by these presents do assign, 
sell, and set over, unto the said United States Dairy Company all the 
claim, right, title, and interest whatsover in and to reissued letters 
patent of the United States for an improvement in treating animal 
fats granted to Hippolyte Mege May 12, 1874, and numbered No. 

odS68, acquired by me under and by virtue of assignment 
972 of James Turner of August 24, 1876, recorded September 15, 

1876, in Liber U*", page 454, of transfers of patents, and as- 
signment of James Turner of November 1, 1577, recorded April 8, 
1S7S, in Liber U*, page 195, of transfers of patents, to me, meaning 
and intending hereby to convey the same interest and title as that 
conveyed to me by said assignments of said ‘Turner to me and none 
other. . 

‘To have and to hold the same to the sole use and behoof of the 
said United Statee Dairy Company, their successors and assigns, for- 
ever. ry 
Witness my hand and seal this Sth day of November, 1579. 

7 HENRY S. TOWLE, [seat] 
Trustee. 
In presence of— 
JNO. H. WHIPPLE. 
FREDERICK F. GOODWIN. 


The undersigned hereby consent and authorize the execu- 

973 tion of the within assignment by Henry S. Towle as trustee, 

it being understood and intended that said ‘Towle by this in- 

strument conveys to the United States Dairy Company all the in- 

terest held by him as trustee under the assignments dated August 
29, 1876, and November 1, 1877, and none other. 

The above consent is given upon the distinct understanding and 
agreement that said Dairy Company shall grant, make, and deliver 
to said Henry 8. Towle as trustee a license under the last reissue of 
said patent, containing the same covenants and agreements as In the 
one now assigned, said last-named license to be issued on the notice 
and request of said Towle, and we hereby direct and request the 
same to be so issued, it being understood that the new license shall 
be [the] same, excepting as to royalty. 

ANDERSON FOWLER. 

JAMES WILSON. 

LEEKS & HENDRICKS, 
By EDWARD LEEKS. 
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74 [On the side:] Volume 3. Wm. H. Bradley, clerk. 

On the part of the defendants were read in evidence the 
depositions of Anderson Iowler, James Wilson, George Harding, 
Robert Stobo, and Frank Clifton, together with the accompanying 
exhibits, and also the exhibit marked “ Exhibit L 3,” as follows, to 
WIL: 


QTD Deposition of Ande rsou bowls Fa 


Circuit Court of the United States for the Northern District of 


[]linots. 


EpwaArkbD Lees AND Ropertr J. ILenpricks 
Us, 
Axprrson Fowrier, George Harping, Henry S. Towne, frank 
Crhirron, and B. P. Tlurcuinson. 


Before Hon. Richard B. Kelly, commissioner. 


Deposition of Anderson Fowler in his own behalf, taken under 
stipulation hereto attached. 


New York, August 8th, 1881—3 o’clock p. m. 
Present: Mr. Page for defendant Fowler; Mr. Gregory for com- 
plainants. 


ANDERSON Fow Ler, being duly sworn, testifies as follows: 


Direct examination by Mr. Pace: 


). What is your name? 
A. Anderson Fowler. 
). Where do you reside? 
A. No. 60 East GS- street, New York. 
(). Where is your business ? 

J76 A. No. 17 Broadway, New York. 

(). Are you a member of the firm of Fowler Brothers ? 

A. Yes. 

). What ts the nature of the business conducted by that firm ? 
A. Provision merchants. 
M You are one of the defendants in this case, | believe t 
A. Yes, sir. 


(). Are you acquainted with the complainants, Hendricks and. 


— 
Ne 


A. Yes, sir. 

(). Will you be kind enough to state when you first became ac- 
quainted with them and the circumstances under which you made 
their acquaintance ? 

A. I became acquainted with them, I believe, in the fall of 1876 
through Frank Clifton, our representative in Chicago. ‘The first 
thing that brought Messrs. Lees & Ilendricks to us was this: One 
time I was returning from New York to Chicago, and upon the train 
I met Mr. James Turner, of Chicago, and he introduced to me the 
subject of the manufacture of butter and canning, and having 
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nothing else to do but listen to Mr. Turner down to New York I 
heard a great deal of oleomargarine and canning goods for the 
KMnglish market; Mr. Turner was very enthusiastic over the patents 
that were Issued toa man by the name of Mege, called the 
OGG Meve patents, and said that he hada large interest in the 
patent 1 (shicago and the State of Illinois. Upon my reach- 
ing New York I found on inquiry that there was quite a large 
business being done in this and became interested and promised 
Mr. Turner that I would look into the matter when I returned to 
Chicago. I inquired about Mr. Turner and found out that if I 
thought of colng into the business | had by titer have somebody else 
to rely upon than Mr. Turner, and I spoke about the matter to Mr. 
Clifton. Mr. Clifton introduced the name of Lees & Hendricks to 
me and said he knew them and that they were responsible people 
and pave them ad verv high character and said that he would bring 
them to me, and if they went into the matter he thought it would 
be a good thing. Mr. Turner, when I went back to Chicago, showed 
me over his packing-house where he was making this oleomargarine 
and brought Ine over the canning departini rt. And, in connection 
with the talk with Turner, Frank Clifton introduced Lees & Hen- 
dricks, as he thought they were practical men and he thought they 
could be relied upon if I found it wise to venture into the business. 
Messrs. Lees & Hendricks were more familiar with the beef 
Y78 business, and when we met they said they would like to go 
Into the canning business; that there had been a great deal 
of money made by Wilson and Lilly, MeNeill, and others, and that 
they were anxious to go into that business. After seeing Mr. Turner 
[ thought it best to have Lees & Hendricks (1 don’t know whether 
[fendricks was there—Lees, anyhow) to see Mr. ‘Turner and talk over 
the matter together, and see whether it was advisable to go into it at 
all or not. We had an interview, and then, I believe, a second inter- 
view down town at a lawyer's office. 

(Q. About what time was that—the interview with Turner? 

A. I think it was in the fall of 1876; | think it was the next 
morning after having the interview at Turner’s house that we had 
the interview at the office down town of a lawyer. At that interview 
[ made the discovery, satisfactory LO myself, that Mr. Turner had 
very little interest In that patent and that he was not the proper 
person to negotiate with, and I ended the interview and had nothing 
further then to say to Mr. Turner. I think Mr. ‘Turner was very 
much dissatisfied that I did not go in with him, because I stopped 
it—at least I understood so from his manner when I stopped. 

On my return to New York I made some inquiry about the 
979 manufacture of oleomargarine, and Mr. James Wilson came 

to my ofiice. Mr. Wilson was a very great enthusiast about 
the whole patent and the manufacture of oleomargarine,and said so 
much and came so often that | myself rot less or more excited about 
it and and thought it was a very good thing. I consulted with my 
brother Robert about our colng in, he being the only partner in 
America, and I wrote to our house in England; but before I had 
time for a reply 1 consulted with my brother Robert and he said: 
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“You go in and buy an interest in this thing, and and if our people 
are not satisfied I will join you in it myself.” So I bought an inter- 
est in the manufacture here in the city of New York, and afterwards 
purchased half of the inter- of the patent for the State of Missouri. 
In the interval I believe I saw Lees & Hendricks in person and 
had some communication, I think, in writing; whether we had or not 
I am not certain, but I believe thatis the ease. Then, after securing 
the interest In Missouri—— 

Q). About what time did you secure this interest In Missouri ? 

A. It was in the fall of 1876. It'was after my buying here; I 
should think it was November, 1876, perhaps in October—October 
or November, I think. 

Q. Are you referring to Missouri ? 

A. I am referring to Missouri. My recollection is that in Octo- 
ber or November | bought for Fowler Bros. a half interest in Mis- 

souri and the other half interest was bought by Mr. Wilson at 
J80 ~~ the same time; the whole of it was bought of the dairy com- 

pany. The next thing that was done, I think, was that Mr. 
Wilson sent out the machinery to a factory which I had leased in 
St. Louis to start the business of making oleomargarine and making 
butter. In the interval Messrs. Lees & Hendricks were anxious to 
Oo into the beef business (that was their business) and to have a con- 
nection In England, and we had a correspondence about going into 
the beef business and into the manufacture of butter al- together 
about the same time. ‘They were more anxious at this time about 
the beef than the butter. But.in my negotiations and getting 
familiar with the manufacturing of oleomargarine and butter here 
in the factory of the Commercial Manufacturing Company, and hav- 
ing heard from our English house that they wanted to go into the 
beef business—the mess- was sent, I think, or I had some communi- 
cation with Lees & Hendricks that one of them had better come on 
here if they wanted to go into the business and so they could nego- 
tiate. One of them came on here—I believe it was Mr. Ilendricks— 
and we went up to the factory that manufactured the butter in 48th 
street and saw how it was done, and before we got through Mr. Lees 
or Hendricks (whichever it was-—-I think it was Hendricks) was 
more enthusiastic about the manufacture and the profit arising 
out of the manufacture of the butter than I was, and at that 

time we made an agreement to buy the patents for Ilh- 
JS] nois and Missouri (from the dairy company, I think it was) 

for $60,000 for Illinois, and $40,000 for Missouri, making up 
$100,000 for the two States. That agreement was consummated and 
we went into the business, but in that agreement it was made a mat- 
ter of importance that if Lees and Hendricks went into this busi- 
ness they should (at least one of them) give their whole time and at- 
tiontion to it, and they agreed to do that; some one of the two was to 
give his whole time and attention to the manufacture of this busi- 
ness without any further remuneration than the interest he had in 
it. ‘That was part of the agreemert and bargain and they went into 
it willingly, and we all went in willingly, and that agreement was 
carried out. Mr. Hendricks went down to St. Louis. The man that 


=~ 


’ 


EDWARD LEES ET AL. VS. ANDERSON FOWLER 4?5 


was in charge there (Mr. Wells) he was sent back again to Chicago, 
and Mr. Hendricks had full charge of the manufacture of the busi- 
ness in St. Louis: Mr. Scott, who had the financial matters in charge 
before Mr. Hendricks was there, continued under Mr. Hendricks to 
attend to that department of the business. After we had tried for 
several months, | think (for a considerable time, anyhow, until we 
found out that the business could not be made to pay in St. Louis 
and we had lost some $20,000), we then made up our minds that the 

best thing to do was to abandon it and stop the business there. 
982 Mr. Hendricks represented, for a great many reasons, thatif we 

went into the business any further at all it should be in Chi- 
cago, as the fat was hard to get in St. Louis, and it had to be gathered 
from a great distance and at a great loss and risk, and it could be 
gathered better in Chicago, and that it would be a great deal more 
profitable to carry on the business there, and after a time we started 
the businessin Chicago, We had inthe meantime, I think, arranged 
a contract with Mr. Turner that he was to go out of the business 
and we were to get his factory. Mr. ‘Turner was very sanguine about 
the business and bought an interest back into it again by giving his 
factory, although my recollection is that the first arrangement 
with Mr. Turner was that he was to have his notes back and he 
would give up all interest in the patents. Afterwards he was so 
much taken with the business that he bought an interest back again 
(20 per cent.) in the. company that was to be formed, and for that he 
put in his factory. 

Q. (By Mr. Grecory:) Whatever agreement was made with Mr. 
Turner in that connection was made in writing, was it not, and is a 
matter of evidence in the case? 

A. lam giving my evidence just as I recall it. 

((Juestion reneated.) 

A. I] don’t know whether it is in evidence in the case or not. 

Q). (By Mr. Grecory:) It was in writing, was it not? 

983 A. I believe all the transactions with Mr. ‘Turner were in 

writing. After a time we found that Chicago was not pay- 
ing, and under advice from Lees & Hendricks and at their request— 
In fact, without ever asking me at all—they closed that place up and 
notified me that they had done so because they could not make it 
pay. During all this time I had to advance all the moneys and 
they could not make it pay, and he said he would not draw any 
more money from me and he would stop the business, and he did 
stop the business. 

(). About what time was this? 

A. I should think this would be in the year 1877. Lees & Hen- 
dricks stopped the business without ever consulting me. The busi- 
ness was very unsatisfactory, not only to myself, but to Lees & Hen- 
dricks, and every time I met these gentlemen they spoke to me about 
it; simply said*they had lost all the money they had, and they would 
be very glad to get back into their old business of beef, and solicited 
me to do all that I could to get them out and to get something out 
of it, and stated again and again to me that if I had not gone in 
that they would not have gone in. I said to them to have patience; 
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that Mr. Wilson might come out and carry out some of lis agree- 
ments, and that IT was unable to bring him out, and from the begin- 

ning Mr. Wilson had been promising to come out to Chicago 
S44 and to the West, and he was really the only one left that had 

any confidence in the perl nt at all, and he thought that he 
could put this upon the marketand sell it; but [did all that I could 
with the gentlemen, and to have patience and wait. The next thing 
that was done, I think, was that we waited for a long time. The 
next that was done, I think, was that the factory that had been put 


into the company by Mr. Turner had been sold under foreclosure of 


a mortgage that was upon it. That was the first notice that I had 
of its being sold. 

Q. That was the factory, was it not, that he agreed to turn over to 
the company free of encumbrance by his contract ? 

A. Yes; that is the same factory. There was a mortgage of 82,000, 
which he, in the contract, agreed to take care of and pay olf. Lees 
& Hendricks were very anxious to make something out of this prop- 
erty, and I was exceedingly anxious and was trying to get Wilson 
to carry out some of his promises, which were very numerous. 

Q. Do you know what promises he made? 

A. He promised to take myself out whole and he promised to 
them that he would take them out whole—out of their investment 
in the West. That was about what he promised. [le promised 

that very often, and one time I saw him on the floor of the 
985 produce exchange, and i said: “These gentlemen are In a 

very bad way "—(because Clifton had represented to me that 
they were in a very bad way.) They had taken situations, and I 
urged Mr. Wilson to vo oul West. 

\?. (By Mr. Grecory:) You mean that they had fone tock rking 
on salaries? 

A. Yes; Lees & Hendricks had. It was so represented by Clifton 
tome. Mr. Wilson said he would keep his promise to them and 
that he would take them out. IT asked him whether he would take 
meout. He said “ No: notthen; he could not doit;” so | telegraph 1 
10 them, and the result of threat tel Oral) Was threat One of thar Mh) Cale 
on, | believe, and sOld out to Mr. Wilson, or made a contract rather 
to sell out. I think he did sell out, but that contract was not kept. 

Q. Do you remember what the amount of the consideration was 
of that contract ? 

A. The consideration was that he should take them out whole for 
the money they put in. 

Q. $35,533.33. 

A. Yes, sir; $33,553.55. 

Q. Do you remember whether that was any part of the contraet— 
the the indebtedness which this rentlemen, Lees & Hendricks, owed 
for losses in Missouri formed any part of that contract ? 

A. I think it did, because he was to take them out whole. 
986 Q. To take them out whole and pay up all their indebted- 
ness ? 

A. Yes, I think that was the agreement. Ile said he would take 
them out whole. I believe that was part of the agreement, but [am 
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not sure. I know that in the second agreement that was part of the 
agreement, but in the first 1 do not remember. I believe that was 
the statement made by him, that he would take them out whole. 
When Mr. Wilson failed to carry out that avreeiie nt both Lees WN 
Hendricks were very angry indeed. They used very strong lan- 
guage In reference to Mr. Wilson, about his failing to earry out his 
agreements and about his not going West, and used to curse and 
swear at that, and [I could not say anything in Mr. Wilson’s favor, 
because he would not carry out his agreements and did not carry 
out his agreements, and I myself had notes from him and he did 
not carry them out—did not pay them. I had a very poor opinion 
Ot Mr. Wilson’s being able Lo Carry out lis agreements. llowever, 
that agreement was not carried out,and afterwards Mr. Wilson being 
in New York and myself in New York, we came in contact ocea- 
sionally, and he made another proposition to them, and another 
agreement was made that he should pry them 810,000. Hesaid that 
he had a way of getting out of it, and he could afford to pay $10,000. 
Q. Anything more than $10,000? 
US7 A. Ile was to pay them in addition to the $10,000 the in- 
debtedness that Lees & Hendricks owed to me—that is, he 
was to give them a clear rec ppt for me. 

(). [le was to release them from all their indebtedness? 

A. Yes, sir; then he came to me and asked me about the indebt- 
edness, and we looked at the account and roughly estimated it at 
about $7,000; and Mr. Wilson came to me and asked if | weuld take 
$7,000 and release them. I said, “ Yes.” I would do anything I 
could for these gentlemen to get them out, and Mr. Wilson came to 
me and said, “Will you release this indebtedness and rive me S1500 
In addition for one-half of that interest if I carry out this agree- 
ment which | have made with them?” I said I would do anything 
to help them out in the matter; that I would even Le willing to— 
well, it ended in my taking our option for one-half of the amount 
that he had agreed LO pay. My option extended to the third note. 
ven at this time Iwas very doubtful about Mr. Wilson’s carrying out 
any agreement with me. I took the option and afterwards found out 
threat he had hot pac the hotes, ana | never exercised that option at 
ell. ! never took any Interest in it. 

(). What was Mr. Wilson’s condition financially at this time, if 
you know * 

A. Mr. Wilson had agreed to pay me some money. I had his 

note and had been trying to get the money from him, but 
JSS always failed. could not gel any. | succeeded in vetting 

one$500 from him towards the payment of the rent In St. 
Louis, and that was all the money I could get out of him; that was 
— pay part of the rent of the house in St. Louis; the balance I had 
LO PRLY. 

(). So that the contract of purchase for $10,000 by Mr. Wilson and 
to relieve Lees & Hendricks of their indebtedness to you fell through, 
did it? 

A. It did. 

(). Will you state in this connection, Mr. Fowler, whether you in 
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any manner threw any obstacle in the way of Mr. Wilson’s carry- 
ing out that contract? : 

Quite the contrary. I did all that I could to get him to carry 
it out. I threw no obstacle in the way whatever. 


Mr. Grecory: I object to the question, the proper question being 
What was said and done in that connection. 
Was there anything said and done which in any manner threw 
obstacles in the way of carrying this out? 


Mr. Gregory: I object to the question in that form. 


A. There was never anything said or done by me to prevent its 
being carried out directly or indirectly. 

Q). What conversation, if you remember any, did you have with 
Mr. Wilson with reference to your contract ? 

A. The conversation that I had with reference to that contract 

resulted in my taking an option, as I have just stated. 
9S9 Q. For what purpose ? 

A. Mr. Wilson asked me if he was able to meet the first 
two notes would I give him $1,500 towards the payment of the last 
note and my indebtedness for one-half of the contract. To help 
Mr. Wilson through | said | would, and | took his option, SO that 
if he paid the two notes | had the privilege of taking that by paying 
$1,500 and: giving him my indebtedness. I never hindered him 
(Wilson) in the slightest degree from carrying out that agreement 
with Lees & Hendricks; on the contrary, [ was anxious on behalf 
of Lees and Hendricks that he should carry it out. 

Q. What occurred after that contract fell through ? 

A. My opinion about the patent had gone down to about zero, 
and so had Lees & Hendricks’, and we were all discouraged with it. 

(). Can you give some of the reasons which led to that conclu- 
sion ? : 

A. We had lost faith in Mr. Wilson’s statements in the first place ; 
they had also a lawsuit here in New York and they had one in Bos- 
ton, and all the information we could get in reference to these suits 
was that the patent could not be sustained in law; that was the 
whole information that I had up to that time. 

(). Were Lees & Hendricks aware of that state of faets ? 

A. We told them everything we knew. 

(). You discussed it with them ? 

990 A. Discussed with them; yes, sir. We had only one opin- 

ion about it, that the thing really was a bad venture and 
that we had lost everything we had put in it, and the only hope we 
had was in Mr. Wilson’s carrying out some of his promises, and 
that I thought was very little indeed; that is, that there was very 
little hope of getting anything through them. During the interval 
Mr. Clifton every time I met him (I usually went out to Chie: Ago 
every little while) spoke about this matter and about these men hav- 
ing lost their all, and would I not try and get them into their old 
business again. I believe Mr. Clifton was living in the house with 
Mr. Lees, & their relations were very intimate. Mr. Clifton was our 
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manager, and we had the utmost confidence in everything he said, 
and he kept urging me to get Lees into his old business, the beef 
business and the canning business, and I had mentioned the matter 
to my brother Robert, who had gone into the patents with me, and 
we all felt it very much that they should have lost their all in this 
venture, and we wished to do everything we could for them, and 
we did feel that way, and it resulted in our having an interview 
with Lees & Hendricks at our packing-lhouse and my making an 
arrangement with them. 

Q. About What time was that ? 

A. ‘Phat was in the month of January, 1877. 
OO Q. January, 1875, was it not ? 
A. 1878 or '79Y. 

Q. 1879? 

A. Yes; 1879. In 1876 we went in, I think, and in 1877 we con- 
ducted the business in Chicago and closed it up, and this would be 
in IS79. It resulted in our making 

(). Ilow did Lees & Hendricks come to go to the packing-house 
in January, 1879? It was on the 1Sth day of January, 1879, I sup- 
pose, that these contracts and assignments bear date ? 

A. Yes, sir. 

Q. How did they come to go to the packing-house on that occa- 
sion ? 

A. Mr. Hendricks and myself had a difficulty about a lawsuit that 
he allowed us to get into, and [ had met him in connection with 
that down town, and Mr. Lees was working in the packing-house of 
the Chicago Packing and Provision Co. of Mr. Hutchinson, and 
Hendricks was to come up in the morning to the packing-house and 
send for Mr. Lees, and bring Mr. Lees over from the packing-house to 
our packing-house; I think that was the arrangement. Mr. Hen- 
dricks brought Lees over, and we had an interview, and that 
interview resulted in myself buying out the interest of Lees and 
Hendricks in'the patents in the States of Illinois and Missouri and 
the interest that they had in the factory of Turner—all the interest 

in the oleomargarine business. 
92 Q. Who were present on that occasion at that meeting on 
January 18th, 1879, at the packing-house ? 


Witness: When we made the agreement? 
CouNSEL: Yes. 


A. George Harding was there, Mr. Lees was there, Mr. Hendricks 
was there—I was there myself; there was also, I believe, a clerk of 
George Harding. I don’t know him. J think those were the only 
parties present. 

(). low did George Harding come to be present on that occa- 
sion ? 

A. Harding came to be present for this reason—that he wanted, in 
the first place, to see our factory, and I had invited him to see it ; and, 
in the next place, I told him to meet Mr. Llendricks there, and he 
wanted to meet them. Mr. Harding had bought out Mr. Turner’s 
intérest in the State of Illinois, 1 think, and [from] tine fact that 
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Turner had neglected to pay the interest and allowed the mortgage 
to be foreclosed and the property sold through his not paying the 
interest Mr. Harding considered that Mr. Turner had taken advan- 
tage of all of us and of himself particularly, and he wanted to get us 
to agree that he should have all claims against Mr. Turner for break- 
ing his contract assigned to him; and on hearing the statement of 
Mr. Harding and the difficulty that was like[ly] to attend a suit 

against Mr. Turner, I simply said (hearing that Turner was 
993 a litigious man, and thinking that any claim that IT had 

against Turner for breach of contract would be hard to en- 
force) —. It was stated then that Mr. Turner, through a lawyer or 
some other person at lis factory, really sold in his own Interest and 
bought in in his own interest, and that that was a swindling matter 
altogether—that was the representation made to me—but that to get 
it back again there would be a great deal of expense and trouble, 
and J thought there would be no benefit on account that Mr. Turner 
was a very litigious man; so I gave him my interest. 

(). Were Lees and Hendricks present at this conversation, and did 
they take part in it with Mr. Harding? : 

A. Wetalked this matter all over with Lees & Ilendricks, all of 
us together. 

(). Now, Mr. lowler, will you please commence at the point of 
time when Mr. Lees and Mr. Hendricks arrived at the factory and 
detail as minutely as possible all that transpired at that meeting— 
the conversation that took place,as far as you remember it, and the 
result that followed that meeting ? 

A. I believe tie first thing that was done was to introduce Lees 
& Hendricks to Harding; after that | had an interview with Lees 
& Hendricks personally and privately, and told them that I had 

madeup my mind to buy out their interest if they wanted to sell 
994 — it,and totry to put them into the old business of beef-canning— 

the beef business generally. They were in the beef busi- 
ness generally before then. They were very much pleased to heaa 
it, and we talked over how that could be best done, and the agree- 
ment we came to was that the indebtedness they owed me L was to 
give them that amount of money for their interest in the patent. 
I was to further give them a loan of 810,000, without interest, until 
they got into a good position to repay it in their business—until they 
could make this money outof their business and spare it and return 
it to me, and they were very much pleased, indeed, with the trans- 
action, because at that time they thought they would get nothing 
whatever, seeing that Wilson had failed to pay his notes to them. 
At that time I would have sold my interest for $5,000 to anybody 
that would have given it tome. We all thought so little of it. 

(). Did you so state to them that day ? 

A. I believe I stated that I had no faith in the matter any more, 
and that I would sell it out for anything I could get, and | would 
have sold it out for anything [ could have got. 

Q. Did any conversation ever take place with reference to Wil- 
son’s interests ? 

A. That was the first agreement. When we came to put the thing 
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in writing there was a further agreement made; that although Wil- 

son hid not paid his notes, we knew that Wilson might. 
995 We knew him to be a very able man, and although we 

thought him unscrupulous, and would likely make all possi- 
ble claims under this contract, although he had not paid his notes, 
and although at that time my feelings were strong against Mr. 
Wilson, yet to avoid any further difficuity with Mr. Wilson with 
reference to that contract, if anything came out of it, I simply said, 

“Well, this transfer of your indebtedness to me we will put it ina 
form that as soon as you give me this contract you shall have a 
receipt for the indebtedness.” And they were quite satisfied with 
that, and it was so arranged. To enable me to make a settlement 
with Wilson if any difficulty should arise with Wilson (and we had 
a difficulty, because he had not paid my own notes), it was arranged 
that Mr. Wilson should not know anything of this se ing out—not- for 
the present. It was further arranged that if I had a suit in their 
name against Wilson they should sign any documents that I re- 
quested them to sign. 

Q. Why did you want to conduct any suit that you might bring 
upon those nvtes in their name? 

A. One reason I remember very clearly was this, that if Mr. Wil- 
son should make any claim under that contract that Mr. Hutchinson 
had I could ‘offset it immediately by a suit by them. I would like 

to refresh my memory in regard to that (witness looks at 
996 memoranda); there was another reason that I believed that 

if I could rel judgement in the name of Lees & Hendricks I 
could secure some property of Wilson’s that I believed [ could not 
secure if I got judgment in my own name; he would very likely 
transfer the interest. 

(). Do you, know whether you communicated any of these reasons 
to Lees & Hendricks in that conversation on that day ? 

A. Yes, sir. 

You did so communieate ? 

A. Yes, sig; and there was another reason that we were so very 
much discouraged about, was getting anything out of these patents, 
and Lees and Hendricks and myself hada conversation in reference 
to aclause in our contract with the United States Dairy Co.; they 
had a clause: in our agreement with them that we were to manu- 
facture so many pounds of butter or oleomargarine weekly, and that 
we were to pay them a royalty monthly for at least so many pounds. 
Lees and Hendricks and myself thought that it was a very bad 
thing to-have on our hands. 

(). Did you diseuss that question with Lees & Hendricks? 

A. Yes, sir; this was prior to this last agreement, but I was lead- 
Ing up to the reason I had: we talked tlis matter over and In talk- 
Ing it over Wwe thought th: cut the be st thing that we could do would 

be to get the license for Missouri turned over to Mr. Wilson 
997 and put it in Wilson’s name. 
Q. That was before the contract of December 29, 1876? 

A. Yes; long before; so little did we think of the value of the 

heense that we were willing to entrust it in Mr, Wilson’s name, 
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although we had no faith in Mr. Wilson; my object in that was 
this, to avoid a suit by the dairy company under that clause, where 
we would have to pay so much royalty monthly. 

Q. Was Mr. Wilson connected intimately with the dairy com- 
pany ? 

A. Yes, sir; we transferred that to Mr. Wilson and he had really 
in his own hands at this time the whole of the license of the State 
of Missouri. 

(). So that in these conversations that you had with Messrs. Hen- 
dricks & Lees prior to making that contract of December 29, 1876, 
it was known and discussed between you as to the royalty which 
the dairy company might claim for the manufacturing that you 
might do? . 

A. Oh, yes, that was understood. 

Q. And that formed one of the reasons for putting the license in 
James Wilson’s hands? 

A. That was subsequently; when we found we could not make a 
profit and pay this royalty, we thought we were in a very bad posi- 

tion in reference to our contract with the dairy Co., and to get 
998 out of that position we agreed that that would be the very best 

thing we could do, and we did it; we transferred over our 
interest in the license of Missouri to Mr. Wilson, and Mr. Wilson, 
when he got that, he said he would take care of the dairy com- 
pany. 

Q. (By Mr. Grecory:) Should not charge any royalty? 

A. Should not charge any royalty—that is, in the State of Mis- 
souri—we entrusting it to his care; and we were quite willing that 
he should have it under those conditions, because they could not 
sue us then. If Mr. Wilson knew that I was going to sue him on 
those notes, and he had this property in his hands, he had nothing 
to do but to transfer this license and I would lose all interest in the 
license of Missouri. 

Q. They discussed that in that meeting? 

A. On the 18th of January, 1879. 

Q. In the presence of Lees & Hendricks? 

A. Lees & Hendricks and myself; and they agreed to aid me all 
they could to avoid any such litigation with Mr. Wilson by signing 
any papers, and that was put in one of the clauses of the agreement 
by Mr. Harding. 

Q Mr. Harding drew the agreement? 

A. Mr. Harding drew the agreement. 

Q. Before the agreement was drawn were the terms which were to 

be embodied in the written agreement of January 18, 1879, 
999 ~~ by which they assigned their interest to you, discussed in the 
presence of Harding and Lees and Hendricks ? 

A. I believe so. 

(). And it was in pursuance of those instructions, was it, that Mr. 
Harding drew the agreement? 

A. Yes, sir. 

Q. In that conversation, in which these instructions were given 
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to Mr. Harding, did Lees and Hendricks take part—either Lees or 
Hendricks? 

A. I believe that I told Harding what agreement I had made— 
the agreement I had made with Lees & Ilendricks. 

Q. When you told Mr. Harding the terms of your agreement 
with Lees & Hendricks you told those to Harding in the presence 
and hearing of Messrs. Lees & Hendricks, did you not? 


Mr. Grecory: Objected to as leadi 


ig. 

A. I believe so. 

(). Were Lees & Hendricks present when Mr. Ilarding received 
his instructions from you as to the terms of the agreement which 
you had agreed upon between you? 

A. I believe so; but I would not swear that they were. 

(). Who drew the agreement then in writing—put it in writing? 

A. I believe that it was Mr. Harding’s representative—under 
[larding’s direction ; I know Harding wrote one agreement on the 
back of another—wrote it in his own. handwriting. 

(). Were the agreements drawn there on that oceasion ? 

A. I think they were drawn and signed the next day; I think 

so; Iam not positive; but I believe it was the next day they 
1000 ~were signed; Mr. Harding drew out the agreement, I think, 

the same evening, and it was signed the next day; that Is 
my recollection. 

(). Now, sir, in the course of the conversation that took place at 
the packing-hotuse between you and Messrs. Lees & Hendricks, or 
during any time of the conversation leading up to the making of 
this agreement and the reducing it to writing, was there any agree- 
ment entered into between you or any understanding entered into 
between you other than that which was embodied in the contract 
itself ? 

A. There was not. 

(). It has been testified to by Messrs. Lees & Hendricks (by both 
of them) that you represented to them that this agreement 

A. Excuse me; repeat the other question. 

(Question repeated.) 


Witness: I want to know what there was in the contract. 

CounsEL: I Will show you the contract which is set out in full on 
pages 9 & 10 of-the bill filed in the cause. (Paper shown witness.) 

(Question repeated.) 

(). There was a good deal said, but I cannot remember the words 
exactly, but I agreed to loan Lees and Hendricks $10,000 without 
interest to go into the beef business, which they were to repay me 
whenever they:made money enough to do it-without interfering 
with their business. It was further agreed that I should release 

them from the indebtedness that they owed me, between 
1001) = $7,000 and $8,000, and during that conversation or during 

that interview they agreed with Mr. Harding to sign a paper 
that he wanted*-a paper that he had with him—in reference to get- 
ting all claims on Mr. Turner transferred to him. 
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Q. Now, sir, the agreement recites “for value received.” Will 
you state what the agreement was as to what that value should be? 

A. The value was to be the amount that they owed me, amount- 
ing to between S$7.000 and SS.000, and the further consideration was 
that I was to loan them S10,000 without interest to let them start in 
their old beef business again, 

Q. Did you make any other agreement besides that on that day 
and reduce the same to writing? 

A. They agreed that day to hand over to me Mr. Wilson’s con- 
tract with them, and they were to sign the paper drawn up by Mr. 
Harding, which was to goin escrow with the other agreement, which 
was to go Into Clifton’s hands. 

Q. Will you please look at the agreement which 1s set out In your 
answer on page lO and see if that is one of the agvrecinients signed 
on that day ? 

(Paper shown witness.) 


A. Yes; that is the agreement. 
(). It has been charged 1!) the bill and Mr. Lees and Mr. [len- 
dricks have both testified that you represented to them that this as- 
signment of their interest in the olcomargarine business 
1002. embodied in these contracts that were signed on that day 
was an assignment only in trust; that these agreements were 
signed at your urgent solicitation to enable you to take certain 
measures to bring Mr. Wilson to terms, but that 1t was Upon the 
distinct understanding and agreement that you were to hold their 
interest in trust and to account to them for any proceeds that you 
might derive from the sale of their interest in that patent. I wall 
ask Mr. Fowler whether there was any such understanding or agree- 
ment or any conversation on that day relating to that subject t 
A. There is not a word of truth init. There was no such con- 
versation ; not a word about it. 7 
Q. I will read to you from the testimony of Mr. Hendricks. I 
read from page 26 from the te ‘imony on file: “ Q. [wish you would 
state, as near as you remember, what Anderson lowler said. A. I 
am stating that he should commence suit against Wilson any way 
to try and collect his claim; that he could bring him to time or to 
terms, and it might be better that he had our claim also, and asked 
us to let him have it, so that he could commence suit, and I told 
him it was all we bad in the world, and that we expeeted to get 
something out of them; and he says, ‘I don’t want to make any 
money out of you at all. [ don’t want you to think that Lam going 
to make any money out of you. Anything that I get out of 
1005 the others you shall have your share of, and then went on to 
express his friendship and sympathy for us, and finally offered 
to loan us $10,000 to go into business with, and we finally made the 
papers.” I will ask you, Mr. Fowler, whether that part of the answer 
is true,and whether you used any such language as this: “Anvthing 
that I get out of the others you shall have your share of?” or make 
any promises or agreements to that effect ? 
A. There was never a word about it. It is altogether untrue. 
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Q). Then, Mr. Fowler, will you please state exactly what the con- 
sideration of those agreements was ? 

A. The consideration that | was to give them was to put them in 
funds by leaning them $10,000 to go back into their. own business, 
and, further, re IVE them the indebtedness that they owed me, and 
they, on their behalf, sold out all their interests in the Mege patents 
and all the property that might belong to the company that was to 
be formed. They were to hand me over the contract of Wilsons with 
Lees & Hendricks. 

(). So that the contracts of assignment that were made by Lees & 
Hlendricks on that day were on their face absolute, and were so in- 
tended to be an absolute assignment, free from all interest left on 
their part? 

A. Yes, sir. 

(). And, upon carrying out your part of the agreement, was 

1004 it the intention and the understanding that all further inter- 

est of every kind Lees & Hendricks, by those instruments, 
parted with absolutely ? 

A. Yes, sir.° 

(). Now, Muay lowler, in reference to the conversations with George 
Harding, who explained to them on that day the reasons for the as- 
signing of the ‘Turner interest to Harding, and who requested it? 

A. My recollection is that Mr. Harding requested it, and that after 
| had made the agreement with Lees & Hendricks | consented to it, 
because I had signed my own name and given up my interest, what- 
ever it might have been. I didn’t consider it worth anything, ex- 
cept to enable Mr. Ilarding to come up with Turner. 

Q. Did Lees & Hendricks, during the course of that conversation 
which was preliminary to the signing of these instruments (either of 
them), make any reference or intimation that they expected you to 
hold their interest in trust and to pay them over any proceeds that 
you might derive from the sale? 

A. None whatever. 

(). When for the first time did you ever hear any sueh intimation 
or pretense set.up by either Mr. Lees or Mr. Hlendricks ? 

A. After he got the $10,000 of my money in his hands. 

(). How long after the execution of these instrumeuts was that? 

(Q. | could not give the dates. 
1005 Q. About? | 

A. I should say several months, but I could not give you 
the dates. | 
). Was it after Mr. Lees’ return from St. Louis with the $40,000 7? 
A. Yes, sir. 
(). For the sale of the State of Missouri ? 
A. Yes, sir. . 
. And that was the first intimation vou ever had up to that time 
that any such claim or pretence was made? 

A. I never heard a word of it before then, and even then he did 
not make that claim. It was only when they saw this suit that this 
claim was set up. 

Q. Now, Mr. Fowler, let us proceed along — the history of this case : 
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after these claims were entered into and signed what took place; 
did you lend them the $10,000, as had been agreed upon ? 

A. We came to another agreement in reference to that loan. The 
other agreement was this, that instead of loaning them $10,000 with- 
out interest we should give them an equal interest with my brother 
Robert and myself in a company to be formed. Afterwards Mr. 
Clifton came in and put an additional amount in, and he had that 
interest separate from either of us. 

(). About how long after the meeting of January 15, 1879, did 
this change or substitution of the stock of the new company for the 

loan of $10,000 take place? 
1006 A. I think it was the next time that I was in Chicago after- 
wards, the date I don’t remember now. 

(). Was it some time afterwards ? 

A. Oh, yes. 

Q. Did youon your arrival in Chicago on that occasion meet meet 
Messrs. Lees & Hendricks and discuss this matter ? 


Mr. Grecory: I object to the form of the question as leading. 


.A. Yes. 

(). Will you goon and state what conversation was held upon the 
subject ? 

A. The matter was talked over generally about going into the 
beef-canning business. 

Q. Between whom ? 

A. Between Lees & Hendricks and myself and my brother and 
Mr. Frank Clifton—five of us; the risk of the risk of going into the 
canning business without outside patents that were claimed by others 
in that business was talked over very freely, and Lees & Hendricks 
said that they thought it wouldn’t pay if we went on and took that 
risk. We talked over the matter of the best way of going into the 
beef business, and we thought the best way would be to form a com- 
pany; we were all unanimous in it—to form a company and to 
make the capital the amount that I had agreed to loan Lees & Hen- 
dricks, and we should start the business in England and try to make 

a good deal of money out of it. Lees & Hendricks were very 
1007 enthusiastic over that business. We came to an agreement 

at that time, but it was not formed until I came back to New 
York. I was not there to form it. The agreement was that Lees & 
Hendricks and my brother Robert and myself were to have equal 
shares of the stock in lieu of the 810,000; they were to get one-half of 
the stock in the company. Mr. Clifton said he would like to pay in 
$1,000; that was taken separate and the other $9,000 was divided be- 
tween Lees & Hendricks and my brother Robert and myself, and the 
company was formed and the business was commenced. 

(). How much stock were Lee & Hendricks to have in that con- 
cern ? 

A. They were to have ,5, my brother Robert and I were to have 
“5, and Mr. Clifton was to have .2y. 

Q. What was the ,%, of stock to take the place of ? 

A. To take the place of the loan of $10,000 without interest. 
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Q. Was that subject discussed on that day ? 

A. Yes, sir. 

(. And did Messrs. Lees & Hendricks assent to it? 

Mr. Grecoky: I object to the form of the question as leading. 
State what was said and done. 


Q. Go on and state what was said and done, as near as you can re- 
member. 
L00S A. They were very glad to do it. The whole agreement 
was hifrmonious ; everybody was pleased with it, because we 
expected to niake a good deal of money in that business. 
(). Was the corporation formed ? 


A. It was. 
~ Was the stock issued ? 
It was. 
o Did Messrs. Lees & Hendricks receive their ,’, of the stock ? 


A. They did. 

(). Do theve still own that stock, do you know? 

A. They own half of it. 

4 Can yor state what became of the other half? 

After carrying on the business for a time they represented that 
Phe ‘vy wanted more capital. Mr. Lees was made president of the com- 
pany and Mr. Hendricks was made treasurer and secretary. They 
said they could make more money if they had more money—that 
is, they couldemake a good deal more money if they had more money 
in the business, and so represented to myself and my brother Rob- 
ert. 

(). Messrs. Lees & Hendricks did ? 

A. Yes, sir; and Fowler Bros. made a proposition to take one- 
half of the stock of the company and pay for . $10,000, which was 
to go into thé treasury of the company for the benefit of the whole. 

After a consultation, all being present and all being unani- 
1009 mous, that offer was accepted, and each party holding stock 

in the company transferred half of the stock to Fowler Bros., 
and Fowler Bros. transferred 810,000 into the treasury of the com- 
pany. The company was called the Lees and Hendricks Packing 
and Provision Company. 

(). So that Lees & Hendricks origin ally had iG of the stock with 
a capital of $10,000, and subseq ue ntly held one-half of that amount 
of stock with a capital of $20,000? 

A. Yes, sir. 

(). | want to go back a little, Mr. Fowler. In reference to the con- 
tract of Dec. 29, 1876, it provides for the formation of a corporation 
to manufactuge oleomargarine. Can you state whether that Corpo- 
ration was ever formed or not? 

It was not formed, to my knowledge. 

(). Can you state why it was not formed ? 

A. Mr. Wilson agreed to go out and form a company and he failed 
to carry out his agreement, although urged very often. Ile said he 
would go out.soon ; would go out immediately afterwards, but we did 
not succeed in getting him to go. 
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Q. Did you say you urged him to go out frequently ? 

A. Oh, yes. 

(). Do you know whether Messrs. Lees & Ilendricks ever took any 
steps to form the corporation ? 

A. I don’t know; I believe not. 
LO10 Q. Did you ever take any steps yourself to form it? 

A. Further than urging Mr. Wilson to go out arid form it, 
[ don’t remember of taking any steps. 

Q. Were you willing to have the corporation formed ? 

A. Yes. 

(. Did you ever do anything in the world to prevent its being 
formed ? 

A. Never. 

(). I will ask you, Mr. Fowler, who had charge of the manufact- 
uring of oleomargarine in St. Louis after the making of the con- 
tract of December 29, 1876? 

A. From the time that Mr. Hendricks went to St. Louis he had 
charge; prior to that, a Mr. Wells. 

Q. Mr. Hendricks has testified that the manufacturing of oleo- 
margarine at St. Louis was exclusively under your control and 
direction and management; how is that? 

A. That was not so; the only thing that I had to do solely was to 
furnish the money; they drew upon me for all the money; Mr. 
Wilson agreed tO put in his share, and so did they, but neither of 
them did it. 

(. You put all the money in for both of them? 

A. I put all the money in excepting Mr. Wilson sent part of the 
machinery. 

©. Mr. Lees has testified that 1t was agreed and understood that 

Lees & Hendricks should not advance or be responsible for 
1011 any of the expenses of the running of the Chicago factory ; 

will vou state whether such an agreement or understanding 
was ever made on that subject 4 

A. There was no such agreement made; there was no such under- 
standing so faras Iam concerned; when they paid the last of the 
notes that they owed me they swore that they would never pay an- 
other cent for anvthing; but that is no agreement. 

(). A part of the consideration ex pressed In the contract of Jan- 
uary 15, 157%), was that you were to release them from your claims 
against them for losses in the manufacture of oleomargarine at 
St. Louis and Chicago? 

A. Yes, sir. 

Q. Did you execute such a release? 

A. Yes, sir. 

Q. And have you ever made any claim upon them since for any 
such sums of money ? 

A. Never. 

Q. Why? 

A. Because | considered I had no claim upon them. 

Q. Now, Mr. Fowler, will you be kind enough to go on and give 
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the history of your negotiations with Lees & Hendricks, or either of 
them, that fo lowed Upon the sale of the State of Missouri ? 

A. Mr. Lees was president of the Lees & Hendricks Packing and 
Provision Company, and Mr. Hendricks was the treasurer and secre- 
tary, = upon hearing from Mr. Wilson that he had made a sale at 

. Louis I sent Mr. Lees down to receive the money. 
1012 2 lLlow did you happen to send Mr. Lees down ? 

A. I sent him down because | believed him to be trust- 
worthy. 

(). Ile wastan officer in your corporation at the time? 

A. Ile was president of the company. I would have trusted Mr. 
Lees with S1@0.000 or SSO0O.000. 

(). Before he went down, in any conversations that were had with 
hin Hl, dick he : Pithe T directly or indirectly, Sstute or intimate that he 
made any claim upon the proceeds that were to come out of that 
sale ? 


A. Never. 

(). Did he eo down ? 

A. Ile did. 

(). Did he bring back the 840,000 ” 
A. He did. 


(). Then what followed ? 

A. Ile came home, I believe, on Saturday night. On Monday 
morning IT was at the packing-house very early. Mr. Clifton came 
up to the packing-house and he said to me, “ I want you to go to Mr. 
Lees at once; there is something wrong.” I laughed at Mr. Clifton 
and said, “What can be wrong?” He said,“ He has got that money, 
and ever since he has got it he isa changed man, and I want you 
to come with-me aut once and ret your money.” So | went with Mr. 
Clifton, atthe sume time al the same time not believing there Was 

anything in what Mr. Clifton said. On arriving at the 
1015 wareheuse, or at least at the store of the Lees &«& Hendricks 

Packing and Provision Company, Mr. Lees was in the office. 
I went into the office with Mr. Clifton and asked Mr. Lees to give 
me the $40,000 he had received for me at St. Louis. Mr. Lees at 
once became very excited and stated, with an oath, that he would 
not give me that $40,000 until I had pac lim the money he had 
pla into the oleomargarine licence. Ile continued Lo get more and 
more excited, and I said to Mr. Clifton, 2 We had better send for 
Mr. Hendricks ; 1 cannot speak to this man,” because he was speak- 
Ing in a very “loud tone of voice and he was swe: aring and he seemed 
to be e nraged., 

Q. Did you say that in the presence of Mr. Lees? 

A. Yes, sir. Mr. Hendricks was brought—and all this time Mr. 
Lees was walking up and down the office in this excited state; I was 
standing be hind the counter. When Mr. Hendricks eame I stated 
to him that Ithad — to vet the $40,000 that Mr. Lees had received 
for me at St. Louis, but that I had to send for him because Mr. Lees 
Was sO eXcite d that 1 could not Spe ak to him, and | spoke ils friendly 
as I could to Mr. Hendricks and asked him whether [ had not al- 
ways been friendly to them and done everything that I could 
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in their interest, and he said “Yes.” Then I said, “ Why 
don’t he give me this money? It is a_ very’ bad 
1014 return for what I have done for you.” “ Well,” he said, “ Mr. 
Fowler, you know we put our all into that license.” Then 
Mr. Lees interfered and said, “ Yes, we went in with Fowler; let 
Fowler take us out; and he then repeated it in a very loud key—so 
loud that we had to stop him oceasionally, and made many more 
statements; and Mr. Hendricks was there, and he was more quiet, 
and stated that it was a very hard case for them that I should get 
money out of it and that they should get so little. Well, I said I 
had a great deal more in than they had, and that I was likely to lose 
in any case. Mr. Hendricks said he did not see how that could be. 
Well, I said I had large interests in New York that I could not 
realize anything from, and anything [ would get would be out of the 
sale West. I did not expect to make anything out of the East, and 
Mr. Hendricks stated that | would come out in any case. I said, 
“No, | would not.” We were talking the matter over and he said, 
“ Let us see whether you would come out or not,” and I entered into 
the matter of how much I had invested in this matter, and after 
talking to Mr. Hendricks some time they came to the understanding 
that upon leaving this matter to arbitration they should hand this 
money over tous. I simply said, “If there is any claim in 
1015 the world you can appeal to any merchant of good standing or 
any lawyer of good standing in New York, and I shall abide 
by their decision.” 

Q. Before you go away from this matter I want to ask you In 
this connection did you do any figuring on that oceasion with Mr. 
Hendricks? 

A. I have just stated that when Mr. Hendricks and I were talk- 
ing | had stated this fact,that in any case I would lose money in my 
transactions in oleomargarine. That was in response to a statement 
of his that it was hard for them that they should lose money and 
that I should not. I told them then how much I had invested in 
New York and how much | had been out in actual money for in- 
vestments in this business. Mr. Lees figured on that; we figured on 
that matter. He said be did not see how I could be losing money 
In any case, getting so much out of this sale in Missouri. I simply 
said “ Yes,” and I say to-day that I lost money after getting all 
this out in the investments in oleomargarine manufacturing.’ 

Q. So | understand you that you went to the desk to figure with 
Lees or for the purpose of demonstrating the fact that you had lost 
a large amount of money ? 


Mr. Grecory: I object to the counsel instructing the witness. Let 
the witness go on and state. 

A. I have stated that I was behind the desk when Mr. Hen- 

1016 dricks came in. He and I talked over the loss that I had 

through my investments in oleomargarine. Mr. Hendricks 

did not agree with me as regards my losing money in my invest- 

ments; so we figured that matter. I gave them the amounts that I 
had invested ; that was the only figuring that we did. 
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Q. Did he land you over the $40,000 on that oeeasion ? 

A: The proposition that I miade Mr. Hendricks said he thought 
was a fair one, and he was quite willing, but that he would talk to 
Mr. Lees, and Mr. Lees was in such an excited state then that I said, 
“Very well, you give me an answer before noon, and I will be down 
in my office until 12 o'clock.” They came down to the office before 
noon. Mr. Clifton had just left. They came to the office and said 
they agreed to arbitrate. Mr. Wilson was in the office when they 
came in (or if not he came in while they were there). I believe in 
the interval I went to a lawyer and got him to serve a notice upon 
Towle not to part with any interest that he had in trust in the pat- 
ents in Missouri or I]linois—serve that upon them legally. Mr. Wil- 
son was informed of this, and he was informed also that we had had 
a disagreement with Mr. Lees and that it was referred to arbitration, 
and we all went over to the office of Towle and had the paper for 

arbitration drawn up and signed there. 
1017 (). Who was Mr. Towle ? 
A. Mr. Towle was the trustee. Ile held the license in trust, 
the patent license in trust for the new company that was to be formed. 

Q. Which of the gentlemen at this interview suggested going over 
to Mr. Towle’s office ? 

A. Mr. Wilson. 

Q. Did he state why ? 

A. Well, he-was anxious to have a settlement, and he wanted it 
done quickly. He said, “ Let us go down,” and we all went—acted 
upon this suggestion. 

Q. What did you do when you got over there ? 

A. Mr. Towle was not there, but his re presentative drew out the 
agreement to arbitrate. 

2. I will ask right here, was Mr. Towle your attorney, your solici- 
tor? 

A. No, sir, lie was not; net at all. He was Mr. Wilson’s attorney 
or solicitor. His representative was there, and he drew out the agree- 
ment. Mr. Wilson did the principal part of the talking. 

(Q). Do you know who that re presentative was? 

A. I think I could tell his name if I heard it. 

(. Had you ever known him before ? 

A. I had never seen him before. I don’t remember his name with- 
out being told. 

Q. (By Mr. Grecory:) Mr. Whipple, I suppose ? 

A. I think it is Mr. Whipple. 

(). There never was but one arbitration paper signed, was there? 

A. ‘That was all. 

(). Is it the one that has been set out in the pleadings in the 

case? 

1018 A. There was only the one. 
Q. Now, what took place after that? Was there any other 
document signed on that occasion ? 

A. On the’ signing of the arbitration paper they were to give me 
a check or an order upon a bank for the draft for $40,000. They 
did not do it until late in the day. I had to go over to Towle’s office 
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again, and when I went over there Wilson and Hendricks were 
there, and they then read me a paper which was signed by Lees & 
Hendricks. Upon seeing this paper [| asked Mr. Whipple to come 
out into the other office, and I said that that paper Was incorrect ; 
that it made a statement there which was untrue, and IT wanted to 
know from him if the serving of such a paper had not any effeet 
upon my case, leaving it to arbitration, and he said, “ None what- 
ever; you are ho party to it: you do not sign it; you have no In- 
terest in it.” [I said, “ Then in that case | have no objection to serv- 
ing it,” and we went into the room, and then they came over with me 
to the Corn Kxchange Bank and Gave me abl order to ret the money, 
and I got the money later in the day. They did not pay the money, 
but they put it to my credit as soon as they found it was paid—that 
the draft was collected—and we got the money the next day. That 
1s my recollection. 
1019 (). Those two papers are the two papers that are referred 
to by Mr. Whipple in his deposition and attached as exhibits 
thereto. I read the deposition over to you the other night, did I 
not? 

A. Yes, sir; those are the two Papers. 

Q. Was the arbitration ever held? 

A. As I understand it, they have selected law to arbitrate it; 
there was no arbitration except this lawsuit. 

Q. But I am referring to the arbitration provided for by that 
paper. Was that arbitration ever held’ 

A. No. 

Q. Do you know why ? 

A. I do not. 

QJ. Have you ever refused yourself to carry out the terms of that 
arbitration ? 

A. Never. 

(). Have you always been willing anid ready to arbitrate under 
that paper ? 

A. Yes, sir. 

Q. Did you ever hear any reasons assigned by Messrs. Lees & 
Hendricks why they did not arbitrate under that paper? 

A. Never until I saw the suit. IT suppose they chose to eleet law 
rather than arbitration. 

Q. Were you ever told by any person, by Messrs. Lees & Ien- 
dricks, or by their counsel, that that paper of arbitration was not 
binding ? 

A. I saw it stated by them in the suit. 

(J. Did you ever know that it was not binding up to that time? 

A. Never. 
1020 Q. Did you consider it a binding document upon yourself ? 


(Objected to.) 
A. Yes, sir. 


Q. Were you always ready and willing to carry out the terms of 
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Q. Now, going back once more to the sale of Missouri, both Mr. 
Lees and Mr. Hendricks have testified that before going down there 
to make the sale of Missouri, their consent to the sale was asked by 
you; I will ask you whether any such consent was ever asked ? 

A. Never. 

(). On the occasion of the signing of these contracts of January 
18, 1879, do you know whether the contracts were read over to Messrs. 
Lees & Hendricks or were by them read ? 

A. Yes; they were read by them. 

(). Did they make any objections on that occasion to their terms, 
or make any suggestions of change before their signatures were 
attached ? 

A. None whatever; they were perfectly satisfied. 

(). When Mr. Hendricks came on to New York first to see in ref- 
erence to the execution of the contract of December 19, 1876, I be- 
lieve it 1s in evidence that that contract was drawn in Judge Fuller- 
ton’s oflice. Were the terms of that contract before it was drawn 
discussed between you and Mr. Ilendricks and Judge Fuller- 

ton ? , 
102] A. With James Wilson; yes, sir. 
(). And James Wilson ? 


A. Yes. sir. 


(). Was Mr. Ifendricks present at that time ? 
A. Yes, sir. 
Q). They have testified that until they saw the eontract of Decem- 


ber 19th, 1876, they never knew that vou had any interest in the 
oleomargarine patents. I would ask you whether you knew as — 
matter of tact that they did have such knowledge ? 

A. They certainly did have that knowledge. 

(. How did they derive that knowledge ? 

A, They depived it from me. 

(). When and where ? 

A. In my office ; and they knew that we had a factory in St. Louis 
that we were running—or preparing to run it; [ don’t know whether 
it was running at that time or not. 

Q. Did you tell that to them ? 

A. Yes, sir; they knew it very well. 

(). To both of them ? 

A. Yes, sir; and one of them was to go down to that place and 
give his attention to it. 

(). That was before the signature to these contracts —the execution 
of them? 

A. Certainly. 

Q. The consideration expressed in the contract for the purchase 
of the States of Missouri and Illinois to be paid by Lees and Hen- 

dricks was their }, or $33,353.55; it is in evidence that they 
1022 sent on money to the extent of $20,000 and their notes for 

$15,553.33: Mr. Lees and Mr. Hendricks have charged in 
their bill, and have introduced testimony to the effeet, that you did 
not pay over or pay as much money and notes as they advanced ; I 
will ask how that is? 

56—174. 
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A. We paid over the money that Lees & Hendricks paid us im- 
mediately, the $20,000, and we paid in full for this interest, and we 
own at the rate of $100,000 for the whole of the two patents of Ilh- 
nois and Missouri. 

(). What did you pay for your share? 

A. @3ad00.0. 

Q. What did you pay for the share of Lees & Hendricks * 

A. $33,559.50. 

Q. Were sou authorized by Messrs. Lees and Hendricks to pur- 
chase for them that 4 interest in those patents in Missouri and Ili- 
nols ? 

A. They agreed to purchase it themselves. 

(). In what capacity did you act in the payment of this money ? 

A. They lodged the money with Mr. Clifton at Chicago, and we 
paid it over here. 

(). It passed simply through your hands to him? 

A. To the United States Dairy Company, I believe; I don’t know 
who the cheek was issued to now, but I believe to the United States 

Dairy Company or their representative. 
1025 (). Mr. Hendricks states on page 9 of the printed.testimony, 

or Mr. Gregory asks the following questions: “ Did you at the 
time of the filing of the original bill in this case know that Ander- 
son Fowler had already testified with regard to the original sale to 
you, to selling to you a part of his own interest instead of the pur- 
chase for you at a less price?” A. “We had heard an intimation of 
something of the sort, but nothing definite; nothing that we could act 
upon.” I will ask you, Mr. Fowler, whether you had ever deceived 
them on any oceasion or concealed from them anything in relation 
to the affairs pertaining to the purchase of Missouri and Illinois, and 
of all transactions thereunder ? 

A. Never; | informed them of everything; I never deceived them 
in anything | 

Q. Under whose directions was the Chicago factory conducted ? 

A. Lees & Hendricks. 

Q. Did you have anything to do towards its management. or the 
direction of its business ? 

A. Nothing whatever, except to supply the money; they put in 
the machineryand ran the whole business, and they stopped it with- 
out asking me. 

(). Did you hold out any encouragement to Messrs. Lees & Hen- 
dricks that was not true--that Mr. Wilson would carry out his con- 
tracts to purchase their interest which he nad made on two occa- 

sions ? 
1024 (). I never held out any encouragement that was not true, 
as far as | was concerned, in any particular. 

Q. Did you believe at the time that Wilson would be able to carry 
out his contract to purchase the interests of Lees & Hendricks ? 

Mr. Grecory: I object to the witness’ belief unless he made known 
it to the parties. 


A. I could hardly tell you, really, what I believed then. I had 
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great doubts of Mr. Wilson’s carrying out his agreement, as he had 
not carried them out with me. 

Q). In the conversation you had with Lees & Hendricks did you 
express your views In any manner as to Mr. Wilson’s ability to 
carry them out? 

A. I never expressed my views that he would carry them out, be- 
cause I could not do so. I may have said that I hoped he would 
carry them out,and that I would like to get out on similar terms to 
those they had made. 

Q. Here is a statement made by Mr. Hendricks in his testimony, 
speaking of the assignment that he made of January 18, 1879. His 
answer is on page 28 of his printed testimony: “ The assignment 
was made for his convenience, in order, as he said, that he might 
bring Mr. James Wilson better to term- or to better terms. The 

consideration was that we were not to lose our ownership, 
1025 but our rights were to be preserved the same as though an 

assignmeht had not been made. We were not to lose any- 
thing pecuniarily by the matter.” I would ask you, Mr. Fowler, 
whether any such thing was stated in that conversation and whether 
that istrue? 

A. It is utterly false. There was nothing stated in the conversa- 
tion about it? 

Q. Speaking of the stock that was turned over to Lees & Hen- 
dricks in the corporation known as “ Lees & Hendricks Packing 
and Provision Company,” Mr. Gregory asks you this question: 
“When you say ‘gave to you’ do you mean that it was a gratuity 
to be given to you? Were you to pay that afterwards?” “A. It 
Was given to us.” “Q. Gratuitously,do you mean?” “A. Yes, sir. 
This was severalemonths afterwards.” I will ask you, Mr. Fowler, 
what the consideration was for giving them that? 

A. That stock was given in lieu of a loan of 810,000, without in- 
terest. The time of repayment was not mentioned at the time of the 
loan. : 

(). As a substitute for the $10,000 ? 

=, < aa 

Q. On page 34 of the printed testimony occurs the following ques- 
tion: “ Now state whether it is a fact that this contract of December 
29, 1876, was made in consequence of your repeated solicitations or 

requests to Anderson Fowler to permint you to purchase 
1026 of him, og whether, in point of fact, it grew out of the persua- 

sion or solicitation by Anderson Fowler to induce Lees & 
Hendricks to invest in that patent?” “A. We neverimportuned Mr. 
Fowler to engage in business with him; all the solicitations, from 
beginning to end, came from Mr. Anderson Fowler. He sought us 
out in the first place and has sought us out on every occasion since.” 
I would ask you, Mr. Fowler, whether that answer is true? 

A. That answer is untrue. 

Q. On page 34 of Hendricks’ testimony the following question is 
asked: “ Did he or did he not profess to have an interest in the 
matter at the time of the negotiations with you prior to the 20th of 
December, 1876?” “A. No; he claimed that he had not an interest, 
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but was desirous of having one.” I will ask whether that Is true ; 
whether you ever made any such claim ? 

A. I had an interest and so represented to them, and they knew 1t. 

Q. I ask you, therefore, whether that answer be true or false. 

A. It is false. I had no interest in the State of Illinois at that 
time. 

(). Speaking of the closing up of the business in St. Louis, after 

stating that it was closed up under vour direction, which di- 
1027 rections were given by telegram, the question is asked: “ Q. 

Ilow were they conveyed?” aw Conveyed by telegram. While 
I was there a dispatch was sent. J urged upon Mr. Fowler that Mr. 
Hendricks was losing his health being there, could not stand it any 
longer, and that there was no money in it; that they had got fat 
contracted when we went down there; that all was sure, and that 
we could not make a good stock. I told Mr. Fowler that we must 
have good fat to make good stock, and I went on to New York to 
see him about it and see if we could not sell out to him; got him to 
buy us out so as to get our money out of it; but his brothers would 
not let him; that ie hadn’t a dollar in the world and that he was 
merely a confidential clerk.” J will ask you, Mr. Fowler, whether 
you have made any such statement to Lees ? 

A. Never. 

Q. “That your brothers would not let you buy them out; that 
you hadn’t a dollar in the world and that you were merely a confi- 
dential clerk ?” 

A. The biggest lie that ever was stated in the world. 

Q. This question was asked on page 19 by Mr. Gregory: “ You 

mean that that was his excuse which he made for not buying 
1028 you out?” “[A.] Yes, sir; he told me that in New York when 
I went down there this time.” Is that true or is that false ? 

A. That is false. 

Q. Did you ever have any such conversation or intimate any such 
thing to him ? 

A. Nothing of the kind; I could not do it. 

Q. [ will read this testimony from page 28 of Lees’ testimony as 
printed: “Mr. Fowler said: * Now, then, this is our own affairs ;’ 
(this is on the occasion of the signing of the contract of January 
18, 1879;) and Mr. Fowler said: ‘ Now, then, this is our own affair;’ 
and he says, ‘Now, I am going to sue him (Mr. Wilson);’ and 
says he, ‘Iam going to try and bring him to terms,’ and told a 
great deal about Mr. Wilson’s character; ‘Now, says he,‘ if you 
will let me have your papers I can bring him to terms a great deal 
better” And we told Mr. Fowler that that was our all; that we 
depended upon that to get our money out of it, and were trying to 
get into business, and Mr. Fowler said: ‘I don’t want to do any- 
thing against you—I want to do all I ean for you, and if I have 
these papers I can do more for you; I don’t want to make anything 
out of you, and if there is anything that comes out of this over 

and above what you owe me you shall have it, and along 
1029 with it [ will loan you $10,000 to go into business with ; 
$5,000 he said first. Then I said, ‘it would be no object for us 
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to try to go into business with $5,000; then he said, ‘I will make it 
$10,000—that is, I will loan you $10,000; and he says, ‘ You under- 
stand that I have got to sue this through you folks? and he says, 
‘I have got to sue through you.’ And with that we assented to 
signing the paper for Mr. Fowler's convenience, and for his own 
benefit and ours; and I think he called in George Harding ia then 
to write the papers from the hallway.’” I will ask you, Mr. Fowler, 
whether you used any language similar to that put in your mouth 
when he says—“ I don’t want to make anything out of you; if there 
is anything that comes out of this over and above what you owe 
me you shall have it, and along with that I will loan you $10,000,” 
or words to that effect ? 

A. No such words were stated by me at all. 

Q). Was any conversation purporting to have that meaning stated 
by you? 

A. None whatever. 

(). Here is another statement I desire you to hear. On page 51 
of Lees’ testimony (printed testimony), on the oeecasion of Mr. 

Lees’ coming to New York to ask vou to buy out their inter- 
1030 est, he says you made this answer: “ Mr. Fowler told me he 
had no money; that his brothers would not see him want; 

and that I must not tell this to friend Clifton—or even to my wife—if 
I got back to Chicago.” I will ask you whether you ever used any 
such language as that to Mr. Lees or any language purporting Lo 
bear that meaning? 

A. No, sir: I could not have, because it would not be true; I 
never did. 


Adjourned to August %th, 1881, at 9.50 o’clock a. m. 


LOS] Cireuit Court of the United States for the Northern District 
of [llinols. 


EpwarpD Lees AND Ropenrrt J. LleNprRicks 
ages t 
ANDERSON FowrLer., Greorce Harpine, Henry S. Tow.Le, FRANK 
Crierox, and Bb. P. Hurcutnson. 
Before Richard b. Kelly, Esq., commissioner. 
New York, August 9th, 1S81—9.80 o’clock a. m. 
Present: Parties as before. 
ANDERSON FowLer’s direct examination continued by Mr. PAGE, as 
follows: 


(). It is in evidence that there was a meeting held on the 17th day 
of January, 1879, at the Pacific IHlotel in Chicago, at which were 
present Mr. Turner, Mr. Harding, Judge Moran, Mr. Towle, and per- 
haps others, whose names I do not recall. Were you present at that 
meeting, Mr. Fowler ? 

A. No. 

(). Were you invited to be present at that meeting ? 

A. No, sir. 
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1032 Q. Had you any knowledge that such a meeting was to be 
held, or its object? 
A. No, sir. 
(). Were you afterwards told what took place at that meeting ? 
A. No,sir. 
(). After that did you sign any document releasing your claim 
against James Turner to George Harding ‘ ? 
A. I did. ; 


How did you come to sign that document ? 

A. Upon an explanation from Mr. Harding of the whole matter 
of the transfer of the property by foreclosure and the difficulties of 
eC tting it back, he said that there would be great difficulty and very 
doubtful as regards result. Mr. Harding further stated, though, 
that if I gave him this assignment it would enable him to make a 
favorable arrangement with Mr. Turner of his own matters. 

Q). Did you consider that the matters that you assigned to him 
had any value? 

Mr. Grecory: I object to the mental process of the witness and 
his opinions. 


A. No value to me. 

Q. Had you any interest whatsoever in the matters or differences 
existing between Mr. Turner and Mr. Harding ? 

A. None whatever. 

Q. When Mr. Lees and Mr. Hendricks came to the city of New 

York prior to making the contract by which they became part 
1033 owners of the patents for Missouri and Illinois did they, or 

either of them, visit the factory in New York that was manu- 
facturing oleomargarine ? 

A. Yes, sir; I think so. 

(). I examined you yesterday in reference to a statement by Mr. 
Lees, and I think also repeated by Mr. Hendricks, to the effect that 
when Mr. Lees eame on to New York to ask you to buy out their in- 
terest you represented that your brothers would not let you; that 
you had no money, and that you were a mere clerk; | will ask yuu, 
Mr. Fowler, what business you were engaged in at that time ? 

A. Provision trade. 

Q. To what firm did you belong ? 

A. To the firm of Fowler Brothers. 

Q. To what extent was your interest? 

A. Equal with all the brothers. 

Q. What was the extent of the business being conducted by Fow- 
ler Brothers? 

A. A great number of :nillions annually. 

Q. Was the firm worth several millions of dollars in produce, prop- 
erty, Mc. 7 

A. Yes, sil 

Q. Was the firm of Fowler Bros. well known throughout this 
country and Europe ? 

A. Yes, sIr. 

Q. It is stated by Mr. Turner in his deposition that you did not 
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attend the Pacific Hotel meeting, but that you went with Mr. Tfard- 
ing tosee Judge Moran. I will ask ‘you whether Mr. Turner 
1034 is correct in that statement or not? 
A. I don’t even know who Judge Moran is. 

(Q). Did you ever go and see him with Mr. Harding? 

A. I have no knowledge of it. 

Q. On page 28 of ‘Turner's testimony (of the printed copy) Mr. 
Turner stated that he had a conversation with Mr. Schoenemann 
shortly after the Pacifie Hotel meeting, in which he stated that he 
had overheard a conversation—some conversation—in which it was 
stated that Turner had got the advantage of Messrs. Lees & Hen- 
dricks, Fowler, and Wilson very badly in the butter business. Mr. 
Turner proceeds as follows: “I asked him (Mr. Schoenemann) to 
explain himself, and he said that he happened to be at Mr. Fowler's 
packing-house at the time mentioned on that day, or the day before, 
and he heard Mr. Fowler in very earnest conversation with Lees & 
Ilendricks—and also this man [Harding was there—at which Mr. 
‘Turner told him that they had made me pretty tight for a number 
of years and had not used me right, and they thought that they had 
Mie heat, &e., and used up, and that I had got the start of them very 
badly,and had nearly ruined them for damages, and that Mr. Hard- 
ing had got some arrangement whereby | could be settled with, pro- 

vided they signed some contract that he had with him for 
10385 them to sign, and advised them very strongly to sign it; 

that he would sign it, or had signed it, and that if they 
should all sign it they might get out of it.” Do you recollect such 
a conversation, Mr. Fowler, as is testified to by Mr. Turner? 

A. The one part of it where it is stated that Turner had got the 
best of us I have no doubt is correct. 

(). How about the rest of the conversation which I read to you? 

A. The rest of it some person has drawn vividly on his imagina- 
tion for. | 

Q. That is the person who is giving the testimony, I suppose— 
Mr. Schoenemann ? 

A. Yes, sir; whoever gave It. 

Q. Mr. Fowler, are you aequainted with a man by the name of 
Schoenemann ? 

A. Yes; we do business with him in Chicago. 

(). Samuel Schoenemann ? 

A. Yes, sir. , 

(). After the meeting of January ISth, 1879, at the packing-house 
Mr. Schoenemann says that you rode down town with him in his 
buggy, and that while riding down you stated that Mr. Turner was 
not treated right by the U.S. Dairy Co. in the matter of the oleo- 
margarine business. Did you make such a statement as that to Mr. 
Schoenemann ? 

A. I could not make such a statement, as I didn’t know what 

treatment the U. 8S. Dairy Co. had given him. I did not 
1056 make the statement. 
(). Did you make such statement as to whether Mr. Turner 
had been treated rightly by Lees, Hendricks & Co. & others? 


a 
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A. | remember stating that Turner had got the best of Lees & 
Hendricks and Harding and all the rest of us and all the parties 
interested in the patent, Wilson and myself. 

Q. But do you remember whether any such statement was made, 
that he had been badly treated by the dairy Co. or by Lees, Hen- 
dricks & Co. and you ? 

A. No, sir. Myr. Turner considered himself very badly treated 
because I did not buy the patent off of him at first. 

Q. Are you aware that a suit had been brought against Schoene- 
mann ? 

WitNess: At that time? 

CounseEL: No; afterwards. 

A. Mr. Schoenemann so informed me. 

©. Do you know what that suit related to‘ 

A. He stated that he was being sued by the dairy Co. for infringe- 
ment of the patent. 

Q. Did you ever have any conversation wh Schoenemann in 
reference to making some affidavit in this case or with reference to 
your making some affidavit in his case? If so, will vou be kind 
enough to state how your relations In that respect arose and what 
took place between you ? 

A. Mr. Schoenemann was in the habit of coming into our 
1037 office on business; we very often gave him refusals of goods— 
he telegraphed to Germany and got an answer the next day— 
and very often he would come in in the evening and rel these re- 
fusals in our office, when I was there particularly, and it was at one 
of these interviews that he told me that a suit had been brought 
against him; and I enquired what he knew about Lees and Hen- 
dricks, and what he knew about the patent, and what he knew 
about the value of the patent, and he said that he didn’t consider it 
worth anything; that they lad a suit against him, but it didn't 
give him much trouble. Ile stated further that he had never seen 
the patents, and asked me could | ret them for him, and I said | 
would try & get them for him, & did get them for him and _ sent 
them to him. When Mr. Schocnemann said that he believed the 
patent werth nothing I asked him if he would put that in the form 
of an affidavit. Well, he said he would not until he saw what the 
patents were. 

Q. This suit was then pending against you, was it not ? 

A. Yes, sir; and he informed me that the suit was pending 
against him. So I asked him further did he consider—could he 

not put some fixed value on the patents 5 he said he could 
1058 not; he would not consider them worth anything; that he 

would not put a valuation on them until he saw the patents. 
I got the patenis for him. After that I don’t recollect of having any 
conversation with him about the matter. I said to Mr. Clifton that 
it was very desirable to get James Wilson * to put them in the form 
of an affidavit. What Mr. Clifton said to him I don’t know. 

* Corrected: Anderson lowler. 

Q. You were then making your preparations for your defence in 
this case, were you not? 
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A. Yes. 

Q. Did you ever offer any inducement to Mr. Schoenemann to 
make an affidavit in your behalf? 

Mr. Grecory: | ubject to the form of question. 


A. No further than that I offered to get him the patents—the form 
of patents. 

(). Ile has stated that you offered to procure the dismissal of this 
suit if he would give you that affidavit. I will ask you whether 
that statement is true or false. 

A. That statement is false. 

Q). I would ask you what, if any inducement, you ever offered him 
for an affidavit in your own behalf in this suit? 

A. No inducement whatever. 

(). How did you ascertain that Mr. Schoenemann had any knowl- 
edve of these patents ? 

A. Well, l heard that he and Turner and a number of others were 

Infringing the patent. 
1039 (). On page 56 of the printed testimony of Schoenemann 

the following question is asked by Mr. Gregory: “ What, if 
anything did he offer to do for you if you should make such an affi- 
davit?” The answer is that: “If I would require an affidavit in 
my suit which was pending against me he would make also an afhi- 
davit for me; that he would at any time make also an affidavit for 
my suit if I would wish it from him.” 

[Q.] I would ask you whether you made such a statement as that 
to Mr. Schoenemann. 

A. I made no such statement as that; but I did state that I might 
have an interest with Wilson. Repeat the question. 

Q. (Repeated.) 

A. No; I did not. 

(Q. Now, I will go back for one moment to the testimony of Mr. 
Lees. On page 32 he has testified in relation to the giving to them 
(Lees & Hendricks) of his stock in the Lees & Hendricks Packing 
Co., in which he states that the proposition came from you. Then, 
in answer to the question, “ How did it result?” he states as follows: 
“Tt resulted—of course we had to take it: we was in his hands; 
and if he didn’t loan the $10,000 he had to give us $4,500 in shares 

of stock of the Lees [&] Hendricks Packing and Provision 
1040 Co.” I would ask you, Mr. Fowler, as to whether this $4,500 

of stock was forced upon these gentlemen or was taken by 
them voluntarily or not? | 

Mr. Gregory: I object to the form of question. 

A. It was taken voluntarily, and they were very glad to get it. 

(). Did they SO CXpress themselves on that oeeasion ? 
Mr. Grecory: | object to the form of question. 


A. Yes. 

Q. Will you state what they stated when the proposition came up 
to make this stock take the place of the loan of 510,000 ? 

A. They said it was satisfactory, but wanted to know what salary 
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they would get for managing the company, and the salary was ar- 
ranged at that time. 

Q. What was the character of this conversation; was it good-na- 
tured or otherwise ? 

Mr. Grecory: I object to the question. State the conversation. 


A. Friendly. 

Q. On page 39 of Lees’ testimony, shortly after Mr. Wilson ar- 
rived in Chicago to take steps with reference to the sale of the State 
of Missouri, Mr. Lees testifies that Mr. Fowler said that “ Wilson 
proposes to get the factory on foot again—run it. Q. What factory ? 

The St. Louis factory,” says I (that is, Lees). “ Let Wilson 
1041 get it on foot,’ says I. “I don’t want to put in any more 

money, and I don’t think you do. They don’t seem to under- 
stand the matter,” says Mr. Anderson Fowler. “ He has got an offer 
for $65,000." “Oh,” said I, “that is another thing.” Anderson 
Fowler says, “Shall we take it?” Says I, “ By all means.” Then 
says Anderson Fowler, “James Wilson wants $5,000 for himself 
commission.” Says I, “I think he is entitled to it.” Then Ander- 
son Fowler says, “Then you consent to the sale?” and I said, “ By 
all means.” I will ask you, Mr. Fowler, whether that conversation 
as related by Mr. Lees took place? 

Witness: In that form ? 

CouNSEL: Yes. 

A. It did not. 

Q. Was there anything at that conversation said purporting to 
carry the meaning which Mr. Lees puts forth in this conversation 
that you asked him for his consent? 

A. Certainly not. I didn’t ask him for his consent. 

Q. Will you be kind enough to look at that document and state 
what it is, and in whose handwriting, if you know ? 

(Paper shown witness.) 

A. It is a letter from Judge Fullerton ; signed by the judge. 

(). Addressed to whom and dated when? 

A. It is addressed to Anderson Fowler, and dated Jan’y 4, 

1877. 
1042 Mr. Pace: I will introduce that paper in evidence. 
(Said paper is marked “ Defendants’ Exhibit A, Anderson 
Fowler, August, 1581. FE. H. C., Sten.”) 

Q. Will you leok at that, Mr. Fowler, and state what that is? 

(Another paper shown witness.) 

A. This is a telegram from myself to Frank Clifton, Chicago; a 
telegram from New York, dated Oct. 16, 1877. 

Q. Did you send such a telegram as that at that time? 

A. Yes, sir. | 

Q. Mr. Fowler, this telegram reads as follows: “ Want Lees 
responsible to me for contract and careful outlay of money until com- 
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pany formed. After that will take company’s notes. Make receipt 
cover the above. Tell Lees write. Sell alto October Kiddle. ‘Toss 
Kiddle until further orders.” I see the latter part of this tele- 
gram is in cypher. I will ask you whether, upon the translation of 
that cypher, that portion has any reference whatsoever to the ques- 
tions in controversy of Messrs. Lees & Hendricks? 

A. None whatever. 

(. What does it refer to? 

Witness: Shall I translate it? 

CounsEL: If you desire. 

A. Sell five hundred October lard. Do not ship lard until further 

orders. 
1045 Q. Now, 1 will ask you as to “until company formed.” 
What company do you refer to? 

A. That is the company for the manufacture of oleomargarine In 
Chicago. 

Q. The one that was projected in the contract of Dee., 1876? 

A, Yes, sir. 

Mr. Pace: I will introduce that paper in evidence. 

(Said paper is marked “ Defendants’ Exlubit Bb, Anderson Fowler, 
Aug. 7, 1881. E. H. C., Sten.”) 


> 


1044 Q. I will ask you, Mr. Fowler, if you are acquainted with 
the signature of Lees, Hendricks & Co.? 


A. Yes, sir. 

Q. Will you look at that and see whether that is their signature? 

(Another paper shown witness.) 

A. Yes, sir. 

Q. What document is that that you hold in your hands? Give 
its date. 

A. It is a receipt dated Oct. 22, 1877. 

Q). Signed by whom ” 

A. Signed by Lees, Hendricks & Co. for $5,000. 

(). Do you know in whose handwriting the boy is ? 

A. I believe that is in the handwriting of R. M. [lutiman. 

Q. Whose handwriting is that on the endorsement there? 

A. It is Huffman’s; I believe it is Hluffman’s writing. 

Q. Do you know whose handwriting the other endorsement signed 
Lees, Hendricks & Co. is? 

A. It is Lees & Hendricks. 

Mr. Pace: I will introduce this document in evidence. 


(Said paper is marked “ Defendants’ Exhibit C, Anderson Fowler, 
Aug. 9, 1881. E. H. C., Sten.”) 
1045 Q. Will you look at that telegram and state what that Is? 

(Another paper shown witness.) 

A. It is a telegram from Fowler Brothers, New York, to Frank 
Clifton, Chicago. 

(). Dated when? 
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A. Dated Oct. 19, 1879. 

Q. I see a portion of this telegram is also in eypher. I would ask 
whether that portion which is in cypher has any reference to any of 
the subject-matters of this controversy ? 

A. None whatever. 

(). I would ask what the five thousand dollars refers to ? 

A. The $5,000 advanced was for manufacturing oleomargarine 
butter-—— 

(). Where? by 

A. And oleomargarine—at Chicago. 

Q. I see that the sum “ five thousand dollars” in this telegram Is 
written in pencil over the word “Apollo.” I would ask you what | 
the word “Apollo” means, and what that “85,000” written over it 
means ? 

A. “Apollo gs is the eypher for S20 ,000. 

(). And what is written over it there? Is that the translation ? 

A. That is the translation. 

Mr. Pace: I offer that in evidence. 

(Said paper is marked “ Defendants’ Exhibit D, Anderson Fowler, 
Aug. 9,1881. E. H. C., Sten.”) 


1046 Q). Are you acquainted with the signatures that are attached 
to the document I now hand you; if so, whose signatures are 
they—the handwriting ? 

(Another paper shown witness.) 

A. Yes, sir; James Wilson’s, R. J. Hendricks’, Lees & ILendricks’ 
Andrew Fowler’-. 

Q. To what document which you now hold are those signatures 
attached ? 

A. To an agreement made the 27th day of Dee., S77. 

(. Between whom ? 

A. Between James Wilson, of the first part; Edward Lees and 
Robert J. Hendricks, composing the firm of Lees & Hendricks, of 
Chicago, of the second part, and Anderson Fowler, of the third 
part. 

(). Is this the original document ? 

A. Yes, sir; that is an original by signature. 

Mr. Pace: I will introduce that in evidence. 

(Said paper is marked “ Defendants’ Exhibit I, Anderson Fowler, 
Aug. 9,1881. KE. H. C., Sten.”) 

1047 Q. Whose signature is that? 

(Another paper shown witness.) 

A. Lees & Hendricks, by R. J. Hendricks. 

Q. Do you know the handwriting of that signature ? 

A. Yes, sir. 

(. Whose is it? 

A. RR. J. Hendricks. 


Q. That is attached to a document dated when ? 


~< 
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A. Dec. 27, 1877. 
(). Addressed to whom? 
A. Anderson Fowler. 
(. In whose handwriting is the body of that instrument? 
A. It is Robert Stobo’s 
Q. (By Mr. Grecory:) Who is Robert Stobo; in what capacity 
does he act there; he was a clerk for you, was he not? 
A. Oh, yes; he was a manager and elerk in our employment. 
i (Q). (By Mr. Grecory:) That was prepared and signed at your 


suggestion then, was it not? 
| ; A. They would not sign the other agreement without this. 

Corrected: Anderson Fowler. 

Q. (By Mr. Grecory:) You caused it to be prepared and signed, 
did you not? 

A. Certainly; I can’t positively state whether it was Mr. Walker’s 
or Mr. Stobo’s handwriting; I believe it to be Mr. Stobo’s; it is one 
of the two. 

(). (By Mr. Grecory:) Walker was a clerk of yours at the time? 

A. Yes, sir. 

LOLS Mr. Pace. I will introduce that in evidence. 
{ = , . : ‘ , “) * ‘ ’ 

(Said paper is marked “ Defendants’ Exhibit I’, Anderson Fowler, 
Aug. 9, 1881. E. H. C., Sten.”) 

L049 (). Mr. Fowler, in your answer filed in this case, the 

printed answer on page 14, you state: “During the summer 
of 1879, the said Wilson, under instructions from this defendant, 
devoted much time, labor, and money in placing these licenses be- 
fore parties likely to be interested in such matters at Cincinnati and 
St. Louis and elsewhere,” &e. I would ask whether you had had 
any preliminary correspondence with Mr. Wilson prior to the time 
when your answer states you gave Instructions, and if so, what were 


they t , 

A. Thad several interviews with Mr. Wilson, and in harmony 
with all my former action I urged Mr. Wilson to go west and do 
What he said he would do—that is, develop the business there and 
dispose of themm—and I urged him also to go out and form a com- 
pany; Mr. Wilson went out that year, and he communicated from 
the west that he could sell Missouri, and asked me to put a price 
upon it; [urged him to sell it for whatever price he could get for 
it, and he asked me would the Missouri sale at 350,000 for Missouri 
be satisfactory; I said we wanted to sell; at those interviews I told 
Mr. Wilson that I controlled Lees & Hendricks’ interests altogether; 
Mr. Wilson went west, and was absent, I think, all that summer, 
and the first offer that was made we told him to accept imme- 

diately. 
L050 (). On page 8° of Lees’ testimony, after referring to the re- 
turn of Mr. Lees from St. Louis with a check for $40,000 (a 
banker's check), the question is asked him, * Did you say anything 
about finding out whether the banker’s check was good?” ‘To which 
Mr. Lees gives the following answer: “ I told Mr. Fowler that Wil- 
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son had given him a banker’s check for $40,000, and I was in doubts 
of the draft that Wilson had exchanged for it, and whether or not 
[ had better ascertain, and went to the bank to ascertain, and the 
bank did not know, and I stated’ the facts to Mr. Fowler in their 
office, and Mr. Fowler said, ‘ You are out of the $25,000 besides if 
this draft should turn out not to be good,’ and | beg ran to feel pretty 
squally about it.” [ will ask you, Mr. Fowler, whether you used 
those terms: “ You are out of the $25,000 besides if this draft should 
turn out not to be good,” or words to that effect, in the conversation 
referred to, or at any other time, to Mr. Lees ? 

A. Mr. Lees returned from St. Louis and stated that he had en- 
dorsed a draft for 865,000, and taken for this endorsed draft this 
draft which I had not seen for $40,000. Having gone to St. Louis 
as my representative, I told him that he had no right to endorse a 
draft for $65,000 to vet a draft for $40,000. Other than that conver- 

sation there was none. 
1051 Q. Did you mean to imply, or did you on that occasion use 
any language intended to imply, that Mr. Lees or Mr. Hen- 
dricks had any interest in that fund ? 
A. None whatever. 
Adjourned to 2.50 o’clock p. m. this day. 


2.30 O'CLOCK P. M. 

Present: Parties as before. 

ANDERSON FowLer’s direct examination continued by Mr. Pace 
as follows: 

Q. Are Lees & Hendricks in any manner indebted to you arising 
out of this oleomargarine business ? 

A. No. On the transfer of the licenses to me the indebtedness 
was transferred to them. 

Q. Are you in any manner indebted to Lees & Hendricks for any- 
thing arising out of this oleomargarine business ? 

A. No. Upon getting the licenses transferred to me I was entitled 
to all the proceeds. 


Cross-examination by Mr. GreGcory: 


Q. You have said that you were interested in the manufacture of 


oleomargarine in this city. State when you acquired that interest 
and in what shape that interest existed. 
1052 A. I believe I became interested in the year 1876 at first. 
Q. At what time did you become interested ? 

A. I believe in the year 1876. 

Q. What date? 

A. I can’t tell you the time of the year now without reference to 
the books. 

Q. Please state as near as you can. 

A. I can find out the date if you like and give it later. 

Q. Will you ascertain the date and give it to me? 

A. Yes, sir. 
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Q. Was there a company called the National Dairy Co., or a 
name similar to that, in New York operating under the Meges 
patent ? 

A. The United States Dairy Co. 

(). Was there also a National Co.? 

A. I don’t know. 

(). Was there any local company here called the National Dairy 
Co. or the National Co., or anything of that sort? 

A. Not that I know of; the local company for the territory of 
New York was the Commercial Manufacturing Company. 

(). Were you interested in the Commercial Manufacturing Co. ? 

A. Yes, sir. 

(). When did you acquire an interest in that? 

A. I have just answered that I would gel the date for you. 

(). Will you please state the date when you acquired the 
1053 interest for yourself and Robert Fowler in the license under 
the Mege patent for the State of Missouri ? 

A. I believe it was in October or Novy’r, 1575. 

(Q). With whom did you negotiate for acquiring that interest ; of 
whom did you purchase ? 

A. We negotiated through Mr. James Wilson ; we paid our money 
to the U.S. Dairy Company. 

(). What had James Wilson to do with the U.S. Dairy Co.? 

A. That I don’t know exactly; he was intimately related to 
them. 

(). Was he an officer in that company ? 

A. That I don’t know. 

Q. Did you not treat with him as an officer of that company ? 

A. No. 

Q. With whom did you converse as respecting the U.S. Dairy Co.? 

A. Mr. Wilson. 

(). Was he not a director in that Co. at that time? 

A. He may have been; I don’t know. 

Q. Was he not president at that time’? 
A. I have answered that; I don’t know. 

(). You can answer the questions, if you please, and I will put 
them. Did you see any other agent of the U.S. Dairy Co. at that 
time than James Wilson ? 

A. Before investing in the Commercial Manufacturing Co. or in 
the patent of Missouri Mr. Wilson introduced me to several parties 

connected with the company; he introduced me to a Mr. 
1054 Stewart, who was, I think a director in the company, and 
Mr, Runsen also; Mr. Runsen was very largely interested. 

(). Where was the then office of the U.S. Dairy Co.; at what place 
was it located ? 

A. That I don’t know; I was not at their office; they introduced 
me at their private houses. 

(). Did you go to the office of the U.S. Dairy Co. at all? 

A. When IL went to the office of the U.S. Dairy Co. it was in the 
Coal and Iron Exchange building. 

A. Did you go in the fall or winter of 1576 to it? 
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A. I believe so; and | believe it was then in the Coal and Lron 
Exchange building. 
Q. Whom did you see there purporting to be president of the com- 
pany? 
A. I believe it was a Mr. Haight, the president of the Dairy Co. 
: (). Did you see Mr. Wilson there appearing to be a director of the 
company? 
A. I don’t know whether he was a director or not. Mr. Wilson and 
Mr. Haight seemed on very intimate terms. 
Q. Did you or not know whether Mr. Wilson was a stockholder in 
the company ? 
A. I had no knowledge except his own statement. 
Q. What did he state in that re@ard ? 
A. I dont think at this time we talked about lis owning the stock 
In that company. 
Q. Do you say that you did not know that he then owned stock 
in that company ? 
1055 A. Yes; I think he said that he did not own any stock in 
that company; I don’t know that at this time we talked 
about that; but he offered stock in that company and he said it was 
for other parties. 
(). What do you mean by saying that he “ offered stock? ” 
A. He offered stock for sale. 
(). To you? 
A. To Hie. 
J. Did you not know then that he was a controlling spirit in the 
U.S. Dairy Company *‘ 
A. I don’t know that he did control it then. 
). Did you not know then that he had procured Mr. Turner to 
purchase an interest in the licenses in the State of Illinois in the 
Mege patent ? 
A. I know that Mr. Turner said he had purchased from Mr. Wil- 
son. 
A. And you knew of Mr. Wilson’s interest under the Turner con- 
tract, did vou not, then ? 
A. I knew nothing of Mr. Wilson’s — until he eame to our office 
after suing Mr. Turner. 
(). But vou learned from Mr. Turner or through the Turner con- 
tracts that Wilson was interested, did you not : 
A. I knew that Mr. Wilson was the party here that came to me as 
interested for the COTMpany, 
(). Thereupon you sought out Mr. Wilson, did you not”? 
A. Mr. Wilson sought me. 
Q. And thereupon you came together, did you not? 
A. He came to our office; ves, sir. 
L056 Q. And the result of that was that you purchased for 
yourself and your brother Robert an interest in Missouri, 
in this patent, did you not? 
A. Yes, sir. 
Q). What did you pay for the interest in Missouri which you pur- 
chased ? : 
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A. 820,000. 

(). How did you pay for that? 

A. By handing a check. 

Q. By giving a check ? 

A. Yes, sir. 

(2. Whose check was it? 

A. Fowler Brothers’. 

Q. ‘To whom was it payable? 

A. I believe it was payable to the U.S. Dairy Co. 

(). What was the date of that check ?- 

A. I think it was October or November, 1876. 

(). Will you produce that check and make it an exhibit in evi- 
‘nee In this case ? 

A. I think we ean. 

(). Will you do so? 

A. I will try to. 

(). When did you make your payments to Mr. Wilson that ae- 
crued upon this contract of Dee. 29, 1876? 

A. Immediately after the transaction —paid soon after. 

(). Can you give the date? 

A. I could not now; soon after. 

(). You have had the means of verifying and ascertaining the date 

from the books at vour office, have ‘vou not? 
LQO7 A. Yes, sir. I think we could find out the date of settle- 
ment. 

Q). I wish you would ascertain that date and make it appear in 
your deposition. State in what form you made the payments that 
were to be made on that contract of Dee. 29, 1876, which has been 
introduced in evidence—that is, did you pay money ? 

A. Yes, sir. 

(). Ilow was it paid ? 

A. We handed over 820,000 in cash, received from Lees WX Ilen- 
dricks. 

(). | am talking about vour payment in connection with that con- 
tract to which Lees & Ilendricks were a party. You paid over the 
SZOOU0 ? 

A. Yes, sir. 

(). ‘To whom did you pay that? 

A. James Wilson, | believe. 

(). You handed it in a cheek to James Wilson? 

A. Yes, sir; I believe to James Wilson. It may have been to the 
U.S. Dairy Co. 

©. You have the means of ascertaining wliether it was to James 
Wilson or to the U.S. Dairy Co., have you not”? 

A. Yes, sir. 

(). Will you ascertain and make it a part of your deposition—the 
date of that check ? 

A. Yes, sir; I will try to do so. 

(). Did you make any further payment to James Wilson on ac- 
count of that contract of Dee. 29, 1876? 

A. I paid him the whole amount? 
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Q. What further payment did you make? 
L058 A. I paid him the whole amount of the balance of the 
money that we owed him. 

(). Will you state in detail what further payments you made— 
that was $20,000—how much more was there to make; I am asking 
for the payments under that contract—that is, [am not asking the 
proportion but the payments under that contract ? 

A. We paid $53,555.53 for ourselves. 

(). Ilow did you pay that; was that in a check ? 

A. No. 

(). In what form was it? : 

A. We paid him in cash that we sold the Commercial Man’f’g 
Co’y’s stock for—to him or to the COMpPAny | [| don’t know which it 
was—it was through Wilson. 

(). Llow many shares of stock was it? 

A. I don't really remember now. 

(). Have you the ineans of ascertaining it? 


A. Yes. 
Q. Will you ascertain and make it a part of your deposition ? 


A. Yes; certainly. 

(). Now, what was the nominal par value of the shares of the 
Commercial Man’f’g Co. ? 

A. I believe 8100. 

(. S100 a share? 

A. I think so. 

Q. How long had you owned that stock which you thus sold to 
pay Mr. Wilson ? 

A. A few months. 

(). How long? 
1059 A. Afew months; I don’t know how long; I told you I 
would get the date when we went into it again. 

(). At what rate per share did you sell it to Mr. Wilson ? 

A. Exactly the same rate we paid for it; I believe it was $50 a 
share. 

Q. You paid 850 a share? 

A. We paid $50 a share, and we sold it for $50 a share. 

Q. Did you pay $30 a share in cash ? 

A. Yes, sir. 

Q. What time did you make this payment to Wilson in shares? 

A. Immediately after the agreement. 

(). How soon ? 

A. I could not tell you exactly how soon without referring ; but 
it was very soon afterwards. 

Q. Do you recall the fact that you wrote a letter to Lees & Hen- 
dricks saying that you had settled with Mr. Wilson in full in the 
winter of 1877—perhaps January, 1877; do you recall the fact that 
such a letter was written ? 

A. I would be glad if you would show that letter; I can then tell 
you In a moment. 

Q. I thought it would help you to fix the date; will you recall to 
mind a letter written by you to Lees & Hendricks on Jan. 15, 1877, 
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which has been introduced in evidence in this case, and tell me 
whether at the time that letter was written you had paid Mr. 
1060 Wilson in full all that was called for under that contract of 
Dee. 29, 1876? 
(Paper shown witness.) 


A. I should judge so from that letter, but the stock may not Lave 
been transferred until we got that note of Turner’s from them. This 
i. word “settled” might mean to say that we had come to an agre 
ment, but I should judge, even from this letter, that the stock had 
been transferred and the Moneys paid, 


‘ Q. What other payments did you make to Mr. Wilson on account 
of that contract ? 
A. Nothing else pac that I know of; that settled the ae. 
Q. Now, when did you arrange with Mr. Wilson that you might 
settle In that form ? 
A. That I don’t know now. 
(). Had you or not arranged it prior to Dee. 29, 1876 ? 
A. At the time tirat | bought the Commie rclal Manuf’g 'u'y’s stock 
Mr. Wilson agreed to take back the stock of me at par at uny time 
I chose—not at par, but at the price that 1 paid for it. 
: Q. Did you retain any interest in the Commercial Manf’g Co. 
after transferring that amount of stock to James Wilson ? 
A. Yes. 
_~ (). How much stock in all did you have in the Commercial M’f’g 
Co. 7 
A. 875.000 worth. 
L061 (). That is at a cost to you of 875,000 in cash or at the par 
value of $75,000, at the nominal par value? 
A. At the cost of 875,000 in actual cash paid, The stock sold ‘ 
afterwards at 840 a share in large blocks. 
Q. Did you not tell Mr. Lees in Dee’r, 1576, that if he did not 


tuke the } interest proposed you yourself would take it at the same 
price that it was offered him ? 
A. I did not. 
(). Did you not tell that, or what in substance amounted to the 
same thing, to Mr. Ilendricks in Dee. 1576? 
A. I told Mr. Hendricks I was going in myself whether they went 
in or not. 
| (). Did you not tell to either one of them that you would ro In 
- on the same footing that they did—that they should go in on the 
same footing that you did ? 
A. And they did. 
(). Did you not tell them so? 
A. I told them that they could go in on the same footing that I | 
dict if they chose to do so, but that | was rong in whether they did , 
or not; that they need not LO in if they did not choose to. 
(). And that you would take the stock if they did not? 
A. I did not say that. I said I was going in whether they went 
in or not. 
Q. Did you not tell Mr. Lees in Chicago before he came to 
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1062. New York in Dee’r, 1876, that you would come down here 

and endeavor to get an interest as cheap as you could for 
your benefit and Lees & Hendricks’ benefit in the business under 
this patent for Illinois and Missouri ? 

A. I may have stated to Lees & Hendricks after seeing Mr. Tur- 
ner that I would see what I could do in New York, but if they 
wanted to go in they could go in on the same terms that I went in at, 
but i don't believe that I was in Chicago in Dee., 1876. 

Q. I will limit my question. I do not mean to ask whether you 
stated it during the month of Dee., 1876, but whether you did not 
state something to that effect, and, ifso, what prior to the time 
either Lees or Hendricks came down here in the month of Dee’,r 
IS76? 

A. Then my answer Is good. 

(:. Did you not have a conversation with Lees & Hendricks about 
procuring for them an interest in these licenses in the fall of 1876 
prior to your going out to Atchison from Chicago ? 

A. I don’t remember whether it was before or after. 

(). When you were on a visit to Chicago and had your talk with 
Turner that you have spoken about in the fall of 1876, did you 
not then go on to Kansas and Missouri or to Missouri ? 

1063 A. I don’t know whether it was before or after. | am try- 
ing to recollect whether it was before or after going to At- 
chison* that I had the talk with Turner. I am not sure. 

*Corrected: Anderson Fowler. 

Q. Did vou not, then, on that visit to Chicago, tell Lees & Hen- 
dricks that you would come back to New York and investigate this 
matter of acquiring an interest in the licenses under this patent? 

A. | should think I did; it is very likely, because I did it; I know 
I did it. 

(). Did you not telegraph, after the expiration of some time, in 
the fall of 1876, to Mr. Lees to come on to New York to see you 
with reference to lis taking an interest in the patent? 

Witness: Have you gotsuch a telegram? I would like to see it. 

CouNseL: I want to ask your memory. 

Mr. Pace: Lobject to the question, because the telegram is the 
best evidence whether he did or did not. 


A. I don’t recollect asking him to come on to take an interest In 
the patent. ; 
(). You do not remember it? 
A. I may have telegraphed him to come East, but I don’t think I 
telegraphed him to come on to take an interest in the patent. 
(). | do not ask whether you used those words, but whether that 
was not the object of the invitation ? 
A. My object in having Mr. Lees and Mr. Hendricks connected 
with the matter was that Mr. Clifton said that they would be 
1064 the proper men to manage it for me if I went into it. 
(). Trustwerthy men? 
A. That it was desirable to have them in; that Mr. Turner was 
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an unreliable man and that they were reliable; that was Mr. Clif- 
ton’s recommendation of Lees & Hendricks. 
). Is it not true that Mr. Lees came down, in the fall of 1876, to 
New York from Chicago on your invitation ? 

A. | remember Hendricks being in New York. 
). Lees I speak of. 

A. I was going to say Iam not sure of Lees being down here. 

(). Did not Lees come first ? 

A. | remember of Lees also being in New York. 

Q. What brought him to New York—what invitation ? 

A. I don’t know that it could be called an invitation exactly from 
me, but that if they were going in they had better come and exam- 
ine it themselves. Iam telling now on probabilities, because I don’t 
remember. 

(). I don’t ask you for any probabilities or any discussions about 
it. I recur again to a matter that [once touched. Did you at any 
time in January, 1877, pay to Mr. Wilson the sum of $15,533.33, as 
being the balanee of Lees & Hendricks’ share of the Illinois and 
Missouri patents for oleomargarine ? 

A. Yes; included in the larger amount of settlement; I settled 

with him altogether. 
1065 (). Did you pay thatsum asa sum of money to Mr. Wilson 
on their ac.? 
A. So I considered. 

Q. Did you, in fact? 

A. In fact, ves ; by paying the stock that I sold him. 

(). Not otherwise than by negotiating stock ? 

A. I believe it was paid in the stock of the company—of the Com- 
mereial Co. 

(). Do you know the handwriting of Mr. Stobo, your clerk ? 

A. Mr. Walker and Mr. Stobo wrote so much alike. 


(Paper shown witness.) 


oni 


~~ 


(). I will ask you if that letter is not a letter written by your diree- 
tion by your clerk, Mr. Stobo, the clerk LO whom you refer, and if 
you did not cause it to be sent to Lees & ILendricks? 

A. On seeing that [ simply say ves; we paid that money in the 
stock of the Co. [I amspeaking from recollection; it may have been 
paid in cash; I don't say it was not. 


Mr. Grecory: I now offer this paper in evidence. 

(Said paper is marked “ Complainants’ Exhibit 200, Anderson 
Fowler, Aug. 9, 1881. E. H. C., Sten.”) 
L066 Q. The stock which you had in the Commercial Manu- 

facturing Co. you procured from James Wilson, did you not? 

A. Through James Wilson; yes. 

(). Did you make any agreement in writing with reference to 
what privileges you had on that stock when you bought it? 

A. No, sir. 

(). Any memorandum in writing ? 

A. Not that I remember of now. 
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Q. That agreement that was between you and him, then, was a 
verbal agreement, was it? 

A. I believe so. 

Q. What price were you to pay for your interest in_ the license 
for the State of Illinois? 

A. At the rate of $60,000 for the State, we giving 4, we were to 
pay $20,000. 

Q. How were you to pay that—in what? 

A. We were to pay for it with the cash we were to receive from 
the stock sold of the Commercial Co. 

Q. You bought your interest (entire interest) in this patent for 
the State- of Missouri and Illinois for the stock of the Commercial 
Manf’g Co.? 

A. We bought it for the cash that we were * to receive for that 
stock. | 

* Corrected: Anderson Fowler 

Q. You used the stock to pay for it? 

A. We sold the stock to get the cash to pay for it. 

Q. Did the cash pass from James Wilson to you for the 

stock ? 
1067 A. A bill for the license was rendered to us, and a bill for 
the stock was rendered to him, and a settlement was made, 
and the eash balance paid. 

Q. You did not pay any other eash than the $20,000? 

A. That I don’t know. 

Q. Do you remember paying any other cash than the $20,000 in 
that transaction ? 

A. I think there was a balance of cash paid; how much I don’t re- 
member. 

(. How much’? 

A. I don’t rember. 

Q. If you did pay any other cash it is in your power to prove the 
same, Is 1t not? 

A. I believe so. 

(). You say you furnished the money that went into this St. Louis 
factory for operating this license in Missouri? 

A. Yes. 

Q. And that there was a loss upon that venture ? 

A. Yes, sir. 


Q. Now, did you ever render an aecount to Lees & Hendricks of 


the moneys advanced, and of the property received back and turned 
over to you, and of any balance you claimed to be due from them to 
you? 

Witness: Theway you putthat question I can’t give youastraight 
answer. 

CounseEL: I think it can be answered “ Yes” or “ No.” 

Q. (Repeated.) ; 

A. We rendered them an account of the St. Louis losses and of the 

losses at Chicago. 

1068 (. Who sent that ac. to them ? 


te 
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A. I suppose the clerks in the office. 

Q. Do you know what clerk sent it? , 

A. I don’t know. 

Q). They testified that they had no ac.; I want to get down to the 
details now and see whether there is one; do you keep copies of sueh 
ac. at your office? 

A. Yes. 

(). If you sent them an ac. then you would be able to produce 
here in your examination a copy of that from your letter-book, would 
you not? 

A. I expect to be able to furnish a copy of the ae. 

(). I request you to furnish a copy of that ac. as sent to them, if 
any such there was; now, when was that sent? 

A. Well, I will have to ascertain that for you too. 

(). Was that sent before the machinery and effects at the St. Louis 
factory were finally disposed of by you? 

A. Oh, yes. 

Q. How could you tell what the balance was until the machinery 
and effects had been disposed of and the total loss had been ascer- 
tained ” 

A. Certainly. 

Q). How? 

A. The machinery formed no part of the ac.—of the eash ae. 

Q. Did the machinery cost any money ? 
1069 A. It did. 
(). Put into the factory at your expense ? 

A. It was put into the factory at Mr. Wilson’s expense. 

Q. Wholly at his expense ¢ 

A. That was part of the ac.; each were to share; at least each 
were to furnish their share of the expense. 

(). Each was to furnish one-third ? 

A. Kach was to furnish one-third; Mr. Wilson contributed the 
inachinery towards his third. 

(Q). You regarded his contribution as the one-third ? 

A. No, sir: it didn’t amount to his one-third, but it went on ae- 
count of his third. 

(Q). Then he never furnished one-third of the expense of the St. 
Louis factory, did he, Mr. Wilson ? 

A. He never furnished anything except the machinery. 

Q. Except some machinery ; but he did not furnish one-third ? 

A. No; he gave his notes for the balance. 

Q. And you furnished all the money that was used in that busi- 
ness ? 

A. Yes. 

Q. Now, then, how could you strike a just account with Lees «& 
Hendricks upon that factory venture without knowing what the 
machinery that Mr. Wilson furnished was worth when he furnished 
it and was worth when disposed of ? 

A. The amount that the machinery cost of course was cred- 
1070 ited to Mr. Wilson and charged to cash ac., and it is not diffi- 
cult to understand how he can keep the cash ae. separate 
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from his machinery ae., the machinery not being sold. Whenever 
it was sold they vi Seed erdiene in it, and at least until it was sold. 

Q. Would not Lees & Hendricks have an interest as a partner in 
that venture in the machinery until it was sold and an interest in 
its proceeds after it was sold ? 

A. That interest was sold to me. 

Q. (Repeated.) 

A. Lees & Hendricks had an interest in that machinery until they 
sold itto me. I think you will find that that sale to Wilson was 
before they sold to me. It was sold twice over. 

Q. You allude to the contract in writing between Lees & Hen- 
dricks and Wilson ? 

A. Yes, sir. 

@. And the contract in writing between Lees & Hendricks and 
you, which has been introduced in evidence ? 

A. Yes, sir. 

(. But no other sale? 

A. That is it. 

(. How could you know what was the balance due from Lees & 
Hendricks on the 18th of January, 1879, if there had been no ae. 

taken of the machinery in the St. Louis factory ? 
1071 A. It was a very simple matter. [ was out so much eash ; 


they agreed to furnish 4 of that; they owed me the third of 


it until they paid it. It is a very simple matter. 

(). Coming up to the Chicago manufacturing venture in the fall 
of 1877, state what was the loss in.the Chicago venture. 

A. The same as in the printed answer. 

Q. Now, in ascertaining that loss, did you make the ae. of all the 
machinery and fixtures that remained at the factory, and which 
were turned over to you? 

The machinery and fixtures in the Chicago factory were lost 
through Zurner's having the place foreclosed. Mr. Turner managed 
to get hold of this, so that we all lost our interest as well as Hen- 
dricks. 

(. Was there any item of account ever made of that so: s to tnake 
a charge of «a balance against Lees & Hendricks in that venture and 
rendered to them ? 

A. I believe so. 

If so, you will be able to produce it, will you not, from your 
books ? 

A. 1 will do so. 

I wish you would produce it and say when it was sent to them. 
Now state, Mr. Fowler, did you ever in fact get down to exactly the 
dollars and cents that Lees & Hendricks owed you on the St. Louis 

venture, or was it Just an estimate and an approximation ? 
1072 A. The expenses of St. Louis were continually going on 
until they sold their interest. 

Q. Until they sold the Missouri patent ? 

A. Yes; until they sold the Missouri patent. The rent of that 
house was going on, and every day there was a different balance- 
sheet, so that no accurate statement would Lold good for the next day. 
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Q. Did you ever ask Lees & Hendricks to pay that indebtedness 
to you before that transfer of Jan. 18, 1879? 

A. Yes. 

Q. Did you ever ask them to pay it? 

A. We asked them for money—asked them to pay in their one- 
third. 

@. You did? 

A. Oh, yes; we asked them to furnish it, and they stated that 
they had not got the money. 

(). Did you ever ask them more than once? 

A. We told them several times we would hold them for it. 
’ Did you dun them for the money occasionally t 
A. We never dun a man that has not got any. 


(). You knew they had not any to pay you, then? 

A. That is the answer they gave us when we asked for it. 
() You believed them ? 

A. Yes. 


(). Did you ever ask them in any way to secure you for the pay- 
ment of that—the ultimate payment of that? 
1073 A. We asked them-to secure us in writing whenever they 
were transferring their interest,in the license to Wilson; that 
if he did not carry it out that they would still be responsible, and 
they gave us that In writing. 
(). Where is that writing? Is that the one you introduced in 
evidence this morning ? , 
A. I believe it is the same thing. 
} 


(). That is the one you refer to * 
A. Yes: that Is it. 


(Witness looks at a written paper.) 


(). Will you identify it? 

A. I refer to the paper marked “ Defendants’ Exhibit F, Ander- 
son Fowler, Aug. 9, 1881. I. H. C., Sten.” 

(). Did you ever ask them at any other time in any other way to 
secure you—to give you security In any form whatever? 

A. I don’t remember. 

(). In fact were you not desirous that they should allow you to 
handle that interest in the licenses for Missouri.and Illinois that 
you might have a security for your demand you held against them ? 

A. No, sir; that 1s not so. 

(). Are you sure of that? 

A. I am just as sure of that as I am that I am living. 

(). Did ‘you hot press them re peatedly LO clive you the control of 
that interest in order that vou might be secured in your ultimate 

payment from them ? 
L074 A. No, sir. 

(). When you knew they could not pay and hadn't the 
money, and yet had that valuable property, was it not natural that 
you should ask them to let you keep it in your hands? 

A. We did not think the property of any value. 


9—174 : 
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Q. Was it not natural that you should ask them to lodge it in 


your hands ? 


Mr. Pace: I object to the question as to what was natural or un- 
natural. 


Q. You state under oath that you did not * 
A. Yes. s 
. You lid not press them to lodge that in your hands? 


d 
A. I did not. 

(. Did you not invite them to? 

A. I did not invite them to. 

(). Did you not negotiate for the sale of this interest to James 
Wilson originally for the purpose, among other things, of getting a 
hold upon their interest, so that you could be paid? 

A. No, sil 


(). Nor did you not do that in the fall of 1878? 

A. I did not. You ask me for certain reasons. I say no. 

(). Of course I ask you for certain reasons. 

A. I say I did not for those reasons. 

(. Didn’t you ask them to doit atall? Did you ask them to 


give you security ? 

L075 A. Never did that I recollect of at all. IT asked them, I 
think, to pul In money at first, and the y said they hadn't got 

the money to put In. 

(Q). Did you not tell them that if they would lodge their interest 
in your hands you would endeavor to sell it and take out the money 
threat they owed you? 

A. Never; Iam sure of that. 

(). Did you not tell them that in the last of the summer or the 
early part of the fall of 1878, when James Wilson was negotiating 
Lo buy from them ? 

A. No, sir; never at any time. 

Q. Now, after having consulted privately with your counsel, will 
you please answer again that question ? 

(). (Repeated). 

A. Never; certainly not. 

Q. Have you not just left the room and consulted privately with 
your counsel in reference to this matter ? 

A. Not in reference to that; Iwill tell you what I consulted him 
about. 

(). In reference to the question I have asked you? 

A. No, sir; I will tell you what [ consulted him about ; whether 
it would be proper for me to tell my reasons for seeing Wilson and 
asking him to do something for Lees & Hendricks. I asked my 

counsel that, and he said, “ Certainly ; tell everything.” 
1076 (). Having been advised to tell everything, are you willing 
to tell everything about it? 

A. Yes, sir. P 

Q. Now go on and state whether you have not made them prop- 
ositions to secure you by lodging their contract with Wilson in your 


hands. 


= 


{,” 


.” 
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A. I never made such a proposition to them. 

Q. Did you ever make any efforts to have Mr. Wilson sell out this 
Missouri and Illinois interest—the interest of all your partners ? 

A. Nearly every time I met Mr. Wilson | urged him to Lo West 
and try and do something for these men that had put in all the 
money they had. 

(. Was he endeavoring to do that in the fall of 1878? 

A. Mr. Wilson was continually promising to go West. 

(). One question ata time. You have introduced a contract of 
Dee., S77, where Wilson offers to take the interest of Lees and Ilen- 
drecks off their hands for what it cost them ? 

WITNESS: [t was prior to that contract that my solicitations to 
Mr. Wilson took place in their behalf. 

(). You were then soliciting ? 

A. It wes prior to that agreement. 

(). You were then soliciting him prior to those agreements to go 
out West ? 

A. Yes, sir. 

(). \nd did you continue those solicitations ? 

A. I tried to. 
L077 Q. Did you try to get him to sell or try to obstruct his 
selling 4 
A. | never tried to obstruct his selling, and I tried to cel 
him to go out West all the time. After these contracts with Hen- 
dricks and Mr. Wilson Mr. Wilson went West, and so I didn’t see 
him. 

(). Lam speaking of the fall and winter of 1875, when Wilson was 
here in New York. 

A. He was not here in New York. 

(). Ile was here and signed these papers’ 

A. Not in 1878. 

(). It so appears In the documents. 

A. 1877. lam ready to be corrected; but I believe he was here 
In 1877. 

(). This contract of Dee. ai IS7i, fell through, did it hot, which 
you have introduced in evidence—that fell through and was never 
carried out? 

A. That 1s so. 

(). It fell through, didn’t it? 

A. Yes, sir. 

Q. Then did he not in the summer of 1875S resume negotiations 
with Lees & Hendricks, and offer them $10,000 instead of $33,535.55 
for their interest, and after that fell through did he not cheapen his 

olfer ? | 

A. That I don’t know. 

(). Did he not offer them $10,000 in the summer of 1878 for their 
interest ? 

A. Mr. Wilson and Lees & Hendricks came to an agreement for 

S1O0,000, 
1075 (). Did you not try to get him to come to an agreement for 
$10,000 ? 
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A. That was Wilson himself. 

Q. Did you not try to get Wilson to come to an agreement—was 
he not che: ape ning the price to them ? 

A. No, sir; I was not doing anything except to a my consent. 
I was urging Mr. Wilson to do something for these people, and he 
said he would take them out whole. 

(). Afterwards it fell through ” 

A. Yes, sir. 

And afterwards did you try to get him to take them out for 
$10,000 ? | 

A. No; I think Mr. Lees himself went to do that. 

Didn’t you take pains to inform them that Wilson would take 
them out for 810,000 in the summer of LS7S ” 

A. Every time that saw our correspondent, Mr. Clifton, in Chicago 
he was urging me to do something or get something done for these 
men, so that they could go back in their old business. In connec- 
tion with what he was soliciting | was doing what I eould to help 
these eentlemen rel back into their old business and out of this 


One. 
Did not you try and get Wilson to take them out for $10,000 ? 
A. I don’t recollect that. 
1070 (). Then, did not youask them tosell to Wilson for $10,000 


and let you hold the contract and deduct what you claimed 
they owed you ? 

A. No, sit 

(Q. You are as positive of that as of anything you have testified 
to? 

A. Tam positive of this much: That Mr. Wilson,in that 310,000 
contract, agreed to pay in the amount of Lees & Hendricks’ indebt- 
edness to me to the extent of 87,000. 

And did you not propose that arrangement yourself? Were 
you not desirous that that crrangement should be made? 

A. I was desirous that everything that possibly could be done in 
favor of Lees & Ilendricks should be done. 

And that if he bought out Lees & Hendricks for 810,000 he 
should, over and above that, pay you all that Lees & [endricks 
owed you? 

A. Yes, sit 

That is what it says in the contract ? 

Ile ag rreed to do that. 

That ‘is what vou desired to bring about? 

le agreed LO do that. 

Then, did you not offer and invite them to let vou make nego- 
tiations with Wilson, so that you could get your $7,000 o1 
more or less, out ? 


A. I did not; they made theirown negotiations about that. 
LOSO Q. Did not they place this assignment in your hands as 


security for what they owed you? 
A. Which assignment ? 
(). Jan. 18, 1879. 
A. Certainly not. 


$8,000, 


_" 
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(Q. Were there never any negotiations afoot for their securing you 
by means of their interest in the licenses for Missouri and Ilh- 
nos ? 

A. There never was such an agreement and there never was such 
il negotiation, 

(). Nor any such invitation on your part ? 

A. Nor any such invitation on my part. 

Q). Notwithstanding you knew they hadn’t the means to pay you, 
a ee 

A. Notwithst: nding ‘lt was informed that they had no other means 
danke en and I considered this also worthless, and would have 
sold my own for 85,000 at that time. 

Q. Now, you say that this’ patent you thought was worthless. 
Did not James Wilson readily find a purchaser for Missouri for 
SH5.000 ? 

A. I don’t know whether he did so readily or not. I do say I 
think it was worthless. 

Q). Did not he find a purehaser of Illinois (less two counties) for 
$75,000 7 

A. Yes, shi 

Q. How long was he engaged in doing that ? 

A. I should say months; how many I don’t know 
LOS] (). From some approximation, you were interested in his 


doing Sf) 7 


A. Yes, sn 

(). Hlow long Was he engaged in that ‘4 

A. I should say months; how many I don’t know. 

Q). After you secured the Lees & IHendricks interest you then 
became anxious that Wilson should find a purchaser for Missouri 
and Illinois, didn’t you? 

A. NO more anxious than Was prior to it. 

@. When did vou first tell Mr. Wilson, 
ee 

A. lL told Mr. Wilson that I controlled Lees & Hendricks’ share. 
| den ie ae | ever told him that I owned it until after the 
sale was made. I was not anxious that Mr. Wilson should know I 
did own. it. 

(). Did you know about the purchase by George Harding of Mr. 
Turner at about the time that it occurred ” 

A. I did not know until after it oceurred. 


o 
o- 
— 
a) 


that you owned 


Q). At about that time; that was in the summer of 1878, was it 
not? Do you remember; you knew it about that time? 
A. About that time I remember Turner being down here. 
Q. And then you heard soon after that he had sold out to George 
Harding? 
A. Yes, sir; not until after Turner had returned to Chicago, 
though. 
Q. But within a few days or within a few weeks ? 
LOS2 A. Yes, sir. 
(). Didn’t vou have some interest or complication with 
George Harding in this maiter? 
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A. None whatever. 

Q. Didn’t you pay him some moneys out of the receipts obtained 
by the sale of these licenses for Illinois and Missouri ? 

A. We did; the amount of the money he had paid in. 

Q. That was the deal between you and Mr. Wilson and George 
Harding, was it not? 

A. Yes, sir; that was arranged that Mr. Harding should get the 
$7,000, or whatever it was that he paid, and he got it. 

Q. Didn’t you make a dispatch to James Wilson in Nov’r, 1879, 
while Wilson was at St. Louis, asking him what he would allow or 
what he would pay for Lees & 1tlendricks’ interest in that license 
for Missouri? 

A. There was a dispatch sent to Mr. Wilson in answer to some 
offer that he had made, to ask him whether that offer included the 
Lees & Hendricks interest. 

(). A dispatch sent by you to him ? 

A. I believe so. Ile didn’t know that I owned the Lees & Hen- 
dricks interest, and to his mind it conveyed just the meaning that 
I intended to convey, that that included the whole—that is, the 

interest of the State of Missouri. 
1083 (). Do you reeall an oceasion in Nov., 1879, when James 
Wilson came to your office in Chicagoand you sent to Mr. Lees 
to come your office—he came there, you three persons being there 
together—and prior to the communication of the transfer of the 
Missouri license? 

A. No, sir; that license was transferred, I should think, a year 
prior to that to Mr. Wilson. 

Q. The transfer that I mean is the sale he negotiated at St. Louis 
in Nov., 1S79. 

A. Mr. Wilson had transferred that before he came up to St. Louis. 

Q. Mr. Lees did not know that, did he? 

A. I believe he did. 

Q. You did not know it, did you? 

A. I was so informed. 

Q. Then, at your office at that time? 

A. Yes, sir. 

Q. Had Mr. Wilson transferred it before he received the $65,000 
cash ? 

A. He had received the $65,000 cash, I believe, a week prior to 
Lees going down there. 

Q. Then why was it necessary to send Mr. Lees down there to get 
the $40,000 if Wilson had transferred it and received the 865,000 
and came up to this interview you speak of? 

A. I think I am not mistaken. 

Q. Then you had made a private sale? 

A. He had my offer to sell it long prior to this at any price he 
could get for it. 

Q. (Repeated.) 
1084 A. There was no necessity if Mr. Wilson had come up. 
Q. Didn’t he come up? 
A. He came up after Lees went down. 


rT” 


rT” 


~| 
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Q. Didn’t he come up prior to that? 

A. He came up with Wilson. . 

(). But was he not there some days before in Chicago? 

A. I believe not; I don’t think so. 

Q. Do you swear that it is not true that Lees came to your office 
in Chicago, in Nov., 1879, meeting James Wilson there and you, and 
prior to the time that Lees went down to St. Louis to receive the 
$40,000 ? 

A. I will not swear to that. 

(. Do you swear that you didn’t have such an interview? 

A. I am trying to recollect; Mr. Wilson acted very strangely at 
that time, but | believe Mr. Wiison had the money In his pocket il 
week before Lees went down,and if Mr. Wilson had been willing to 
have the matter settled there was no need of his going down, and 
you would have to ask Mr. Wilson why he insisted upon somebody 
going down to receive the money there, because | don’t know. 

(). Do you recall such an interview as | have asked you about? 

A. I do reeall it. 

Q. Didn’t vou tell Mr. Lees on that occasion that Wilson 
1085 wanted $5,000 for his services 1n selling Missouri ? 

A. I believe I stated to Mr. Lees that I had agreed to give 
Mr. Wilson $5,000 for his services. 

(). You had a conversation with him about paying Wilson $5,000 ? 

A. The conversation with him was about his going down to St. 
Louis; about his getting this money from Wilson. 

(). And the subject of paying Wilson 85,000 was considered ? 

A. I told Lees all about getting 840,000 and allowing him to de- 
duct $5,000 out of the $65,000, and we expressed fears that we were 
not going to get any of the money from hii. 

(). Didn’t you ask Mr. Lees if he was willing that Wilson should 
deduct $5,000 as his compensation or commission for making that 
sale ? 

A. I did not. 

Q. Didn’t you ask Mr. Lees if the sale had better be made ? 

A. No, sir. 

(). At that time and place, I mean? 

A. | remember; no, sir. 

(). Is it not true that Lees & Hendricks protested that they should 
not be hable for the losses at Chicago, or any part of them, at the 
time they went into that manufacturing at Chicago? 

A. My only recollection that | have got—anything that 
1086 would tend that way—would be Lees swearing he would not 
pay another dollar out for oleomargarine. 

(). That was in the fall of 1877, was it not? 

A. I don’t know when it was. 

(). It was in reference to the project of manufacturing in Chicago, 
was it not? 

A. I think it was after the lawsuit occurred that he said he would 
not pay. 

(). Didn’t he insist that if you advanced the money 
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a really believe it included the sum of 87,000 that he said he 
never would pay a dollar of it; that he had paid out all he had. 

(). Now, didn’t he insist, or the firm of Lees & Hendricks insist, 
that if you wanted to go into the manufacture of oleomargarine in 
Chieago in the fall of 1877, and you advaneed the money, that you 
should look only to the oleomargarine Co. for the return of the money, 
and not to Lees & Hendricks for a return of any portion of it? 

A. I have no recollection excepting that statement made by them 
that they would not pay anything, and, | think, that was subse- 
quent. 

(). But it may have been prior ; it may have been contemporane- 
ous with their receiving the money from Frank Clifton, may it not, 
as far as you remember? 

A. That is possible. 

(). As far as you remember, 1t may have been? 

A. Yes, sir. 
1087 (). Referring again to the contract of Dee. 27, 1877, where 
Wilson proposes to take the licenses off the hands of Lees & 
Hendricks, did you have any option with Mr. Wilson to participate 
in that purchase ? 

A. No, SIP. 

(). You dropped the remark in the examination-in-chief that vou 
talked with Robert Fowler about forming the Lees & Ilendricks 
Packing and Provision Co., and Lees & Hendricks taking stock In 
place of a loan of $10,000 ; is it or is it not the fact that you proposed 
the making of that company ? 

A. I believe my brother Robert and Mr. Clifton, sir. Lees and Mr. 
Hendricks, and myself had a meeting, where the whole matter was 


talked over as to the best way of carrying on the business (the beef 


business) and the risk that we were to run in manufacturing these 
canned goods—at least that Wilson and Lilly had some claim under 
a patent; that Wilson, MeNeill,and Lilly claimed some patent, and 
the result of our limited conversation ended in the formation of that 
company. 

(). But prior didn’t you make that suggestion to them. that they 
should go into business under the form of a corporation ? 

A. Not prior to that mecting : | think not. 

(). Did you not propose, either of your own motion or on 
1OSS the motion of yout brother Robert, that Lees & Hendricks 
should go into the business under a corporation formed and 

take stock instead of your loaning them 810,000 ? 

A. I believe it was the outcome of our united judgments when we 
met together at our office—and when I say “united” [ mean Lees 
& Hendricks and Clifton, my brother Robert, and myself. 

(). Didn't you advise them that they had better not go into the 
business taking a loan, but you saw no objection to thus forming a 
company 7 

A. I don’t think that I gave them such advice. 

Q. Have you ever made any dividend on the stock of Lees & 
) 


ITendricks’ Packing and Provision Co. ‘ 


Mr. Pace: I object to the question as being irrelevant and as hay- 


» 
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ing no connection whatever with the subject-matter of this suit; and I 
object to it, in the seeond place, because it forms no part of the direct 
examination. 


A. So long as I was an officer of that company there was no div- 
idend. 

(). You know of none now up to this time 

A. | have known of none up to this time. 

Q. Do you know of any benefit that Lees & Ie ndricks ever de- 
rived from their shares of the stock in that corporation ? 


‘) 


Same objection as above. 


LUS9 A. They received a liberal salary for the time they were in 
that company as officers, they could not have been officers 
without being shareholders. 
Q. Did you not cause them afterwards to be turned out of their 
respective offices in that corporation 4 
Complainants’ counsel objects on the same eround as before. 


A. I thought it advisable that they no longer should continue in 
olhice. 
And did you not cause them to be deprived of their offices ? 


Objected to on the same grounds as before. 


A. I think that we had a meeting, and after consultation they 
were deprived of their offices. There was a meeting of the directors 
called, and the judgment of the directors was that it was better that 
they should not continue in office. 

Q). Was their judgment consulted in the matter? 

A. ‘They were invited to be present. 

(). The movement was for the purpose of turning them out of their 


) 


otlices : 

Mr. Pace: I interpose an objection to all questions pertaining to 
transactions subsequent to the sale of these licenses to Mr. Anderson 
Fowler and the receipt of the money, and to all questions pertaining 

to transactions of the conduet of the Lees & Hendricks Pack- 
1090) ing and Provision Co. on the ground that the same form no 

part of the direct examination and are not pertinent to the 
issue in the case. I make this objection to avoid the necessity of 
making it at every question, and I desire that this objection should 
be treated as if made to each question. 

A. After the beginning of the suit and seeing the charges made by 
Lees and Hendricks, | lost all confidence in the men, and would be 
very sorry to entrust anything into their care, and | thought it very 
desirable that they should be no longer in the positions of trust th: at 
they held in the Lees & Hendricks Packing and Provision Com- 
pany. 

Q. Did you not also cause them to be deprived of their salaries in 
that company ? 

A. There was no salary if they did not hold the office. 

Q. And after that movement on the part of the directors, that you 

60—174 
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refer to, their connections with the company as salaried officers and 
as directors was discontinued ? 
A. There were other officers appointed which, so far as I know, 
have not received emoluments. I don’t know, though, I am 
1091 not an officer of the company. 
(). Are the Lees & Hendricks Packing and Provision Co. 
engaged in any business now ? 
A. | believe their business is not wound up. [ am not an officer 
in the company. 
(). You are a stockholder in the company, are you not ? 
A. Yes. 
(. Your brother Robert is the president of the Co., is he not? 
A. So I believe: [am not sure, though. 
(). It is reasonably probable ? 
A. I think that he is at present. 
(). Hlow long since that corporation has been engaged in busi- 
‘ss actively ? 
A. I think a year. 


] 


—- 
os 


ANDERSON FOWLER. 


Subscribed and sworn to before me this 12th August, 1SS1. 


RICH’D B. KELLY, Comm’r. 
Adjourned to Wednesday, August 10th, 1881, at 9.50 o’clock a.m. 


[Endorsed :] Ree’d & filed Oct. 18,1881. Opened for Mr. Gregory 
Oct. 5, 1882. W. H. Bradley, clerk. 


1092 Cireuit Court of the United States for the Southern District of 
[}linois. 


EpWAkRD LEEs AND Ropert J. Henxpricks 
agq'st 
AnpeErson Fowrner, GEorGE Harpina, Henry S. Towne, Frank 
Cuirron, and B. P. Hurcrinson. 


Before Rich’d BL. Kelly, Esq., commissioner. 


New York, August 10th, 1881—9.30 o’clock a. m. 
Present: Parties as before. 


ANDERSON FOWLER’s cross-examination continued by Mr. 
GREGORY, as follows: 


(). Do you know George Harding, one of the parties to this suit? 

A. Yes, sir. 

(). Where does he do business ? 

A. In the city of New York, in this building, No. 237 Broadway ; 
also in Philadelphia, I believe. 

(). Has he ever done business for you ? 
1093 A. I don’t know of anything, except this agreement—this 
contract between Lees & Hendricks and myself. 

Q. When he was in Chicago, in January, 1879, did he go out there 

with you? 


~ 
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A. I don’t think so. 
Q. Did you meet him on the cars going out? 
A. [ dont think so; I don’t recollect meeting him. 
Q. Was he again in Chicago with you In November, 1879, about 
the time of the sale of the Missouri Interest ? 
A. He was in Chicago at that time. 
Q. And you saw him there and had a conference with him ? 
=. Fee, 
Q. [low did it happen that you contributed to pay back to him 
what he had invested for the Turner interest ? 
A. Wilson and I both agreed that he should have it. 
(). When did you agree to that? 
At that meeting in Chicago. 
Q. In which year; which month ? 
A. That would be in 1879, at the time of the transfer of the Illi- 
hols patent. 
Q. What territory did the Commercial Manuf’g Co. operate ? 
A. The States of New York and New Jersey. 
(). What was regarded as the most profitable territory in which 
to operate under this patent ? 
A. New York and New Jersey. 
(Q. And what next? 
That was an undecided question. 
(). What next? 
A. I say that was an undecided question. 
104 (). How did Illinois rank? Was there anything better 
than Illinois? 
I could not tell whether Boston or Massachusetts was better or 
not ? 
Q. How did Missouri rank with the two counties opposite St. 
Louis ? 
Witness: Ask the question again. 
CounsEL: I only want to know whether, in point of fact, the Mis- 
sour! and I]linois interest was not the most valuable interest in that 
patent ? 


A. I don’t think so. 
@ Next after New York, was it not? 
Taking the two States together, I would say yes, I think so. 
Th: s would be my judgment. 
What was the capital stock of the Commercial M’f’g Co. ? 
I believe $1,000,000, 

a And, its property was the license for New York and New Jer- 
sey ? 

A. Yes; it also hada factory in 48th St. running. 

Q. When, if ever, did vou inform Lees & Hendricks that you had 
an option with James Wilson to share in that contract of Octobes, 
S758? 

A. About the time that they were down in New York making 
their arrangements with Wilson they asked me to help them all 1 
could, and I agreed to do it. I don’t think I ever told them 
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1095 I had an option. I took this option in connection with help- 
ing them through as far as far as I could. 

(). Were you a director in the Commercial M’f’g Co. ? 

A. Iwas a director; yes. 

©. Was Wilson a director in it? 

A. He was. 

Q. Who was president ? 

A. I believe Mr. Field was president. When I was a director | 
was al very few meetings. 

Q. Will you explain just now in a word what relation the U.S. 
Dairy Co. had to these loeal territorial companies ? 

A. The U.S. Dairy Co. originally owned all the patents of all the 
United States. 

(. The Mege patent? 

A. The Mege patent, and the way they sold the licenses was that 
they sold them subject to a rovalty, and they were the company that 
received the royalties from the other companies that manufactured. 
They sold licenses for territories and got a royalty. 

(). Did’t you in the last of the summer or the early part of the 
fall S78 ask Lees and Ilendricks or Mr. Lees to lodge with vou the 
contract you should make with Mr. Wilson for the sale of their in- 

terest to Wilson, so as to enable you to hold the same as se- 
1096 curity for what you claimed Lees & Hendricks owed you ? 
A. No, sir; never. 

Q. Did you not offer them to act as their attorney and agent in 
that matter? 

A. No, sir. 

(). Now, I ask you whether you may not have forgotten about it, 
or whether you mean to testify us toa fact that no such negotiations 
ever took place? And I eall your attention to the fact that Mr. 
Lees swears that you did. 

A. I never at any time solicited Mr. Lees or Mr. Hendricks to 
leave that contract with me; never asked him for any security for 
that money which they owed me; that is a fact. 

(). Did you ever write them any letters to that effect ? 

A. No, sir. If I have I would like to see them. 

(). I wish to ask you whether you deny that a private interview 
took place between you and Lees in your office in Chicago in Nov., 
1879, with reference to the negotiations Mr. Wilson was then mak- 
ing for the sale of Missouri—a private interview ” 

A. | had a private interview, giving instructions at that interview, 


in reference to receiving $40,000 from Mr. Wilson, of St. Louis. 
Q. I asked you only whether you had a private interview? 
1097 A. I told you that we had a private interview, and at that 


interview I told him I was going to send to get the $40,000. 

Q). | am not asking you what you said. I ask only for the fact. 

Are you as sure that you never orally solicited Lees & Hendricks to 

give you control of the contract that was to be mad- with Wilson in 

the fall of 1878 for the sale of their interest to him, in order to afford 

you a security, as that you never wrote them any letters on that 
subject ? 
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A. Lam sure I never solicited Lees & Hendricks to transfer their 
interest to me as security at any time. I never asked them; I am 
quite sure. 

(). (Repeated.) 

A. Yes. 

Q. State whether or not Mr. Wilson was jealous of your obtaining 
control of the Lees & Hendricks interest, or you judged that he 
would be, in the fall of 1878. 


Mr. Pace: I object to the question as incompetent In every par- 
ticular. 


A. I never thought of that matter until this moment when you 
asked the question, It hever once entered ny head, 

(). Are you sure that you never solicited tie control of that con- 
tract of October, 1878, above referred to, for the purpose of securing 
you the payment from Lees & IHlendricks, as that that was not the 

intention of the transfer of Jan. 18, S79? 
1098 A. lam sure as l am living that the transfer of 1879 was 
not in trust at all. It was absolute. 

(). How about the other feature? 

A. The other I am sure I never solicited them to give me as se- 
curity for the payment of the debt. 

Q). Or to lodge it with you, so that you might have control of it 
as security ” 

A. Nor to lodge it with me. 

Q. Did you not try & get Lees & Hendricks fix a low price upon 
their interest at which they would sell it to James Wilson in the 
summer or fall of 1878S? 

A. I did not. 

Q. Had not the profits of the old manufacture been looking up a 
little in the fall or the latter part of the summer of 1878? 

A. No; not to my knowledge. 

(). Did not the profits advance for the winter of 1879 and the 
spring of 1S79 in the same business ? 

A. The trade, generally, was better in 1879—in the summer of 
187%. 

(). And it was working up that way from the winter to the sum- 
mer? 

A. Lam talking about the whole trade of the country. 

Q. Including the advance in the price of oleomargarine ? 

A. I was called out of the business, and know nothing about it at 

this time. 
LO99 (). Were you not still interested in the Commercial Co. ? 
A. No, sir. 

Q. What had you done with the stock in that Co.? 

A. I hadn’t done anything with it. 

(. You didn’t own any? 

A. I owned the stock—yes, sir—but the Co. had gone out of ex- 
istence. . 

Q. What . came of it? 

A. When I was in Europe Mr. Remsen foreclosed on some notes 
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he held of the Co. +1 don’t know the proceedings, because I was ab- 
sent in Europe. 

Q). Did that impair the value of your stock ? 

A. He sold out the company. 

Q. Did that impair the value of your stock ? 

A. He made the stock worthless. 

Q. Who has been the principal man in this country that has man- 
aged this oleomargarine license and patent business? Who seems 
to have been the principal spirit here? 

A. The man who believed in it most and who was the most en- 
thusiastic was James Wilson. 

(). And seemed to have the most to do with it? 

A. The man who had the most money, I believe, was Mr. Rem- 
sen. I mean the man who had the most money invested in it. 

ANDERSON FOWLER. 

Adjourned to 2 p. m. this day. 

1100 2 O'CLOCK P. M. 
Present: Parties as before. 


ANDERSON FOWLER’s Cross-examination continued by Mr. Gregory, 
as follows: 


Q. I asked you, as appears on page 110 in the cross-ex’n of Ander- 
son Fowler, when you became interested first In the manufacture of 
oleomargarine in New York, and you said you would be able to tell 
by a reference to some papers. Have you fixed the time? 

A. No, sir; I have not looked. 

Q. Please ascertain; state whether you ever rendered any ac. of 
the factory, kettles, and machinery of the St. Louis factory. 

A. The ae. of the cost was rendered. 

(). And that was all? 

A. That was all. 

®. You remember that Lees came down to New York in the fall 
of 1878, and do you remember about how long he stayed here then? 

A. No, sir. 

Q. You recall the fact that he was here a long time then, or don’t 
you remember anything about it? 

A. I remember his being a long time in New York at one time; 
whether that is it or not I don’t know; I don’t remember. 

(. (Paper shown witness.) Is that in your handwriting ? 

A. That is my handwriting. 

Q. The letter is dated Aug. 20, 1878? 

A. Yes. 

Q. From New York addressed to Mr. Lees, signed by Anderson 
Fowler? 

A. Yes, sir. 

(Said paper is marked for identification “ Complainants’ Ex’t 201, 
Aug. 10,1881. E. H. C., Sten.”) 


1101 Witness: Allow me to look at the letter. 
CouNsEL: Certainly. 


CAR Ee eh Mo 


(Counsel hands said letter to witness & says:) I will read the letter. 
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“17 Broapway, New York, Aug. 20, 1878. 
“Mr. Lees. 

“Dear Str: If you think well of it you may send me a power of 
attorney to settle your claims upon James Wilson and to sell out 
the interest of Lees & Hendricks, giving me the lowest limit you 
wish to settle for in cash; power of attorney to jlast for sixty days. 
[ think within the above time I may be able to get $10,000 or more 
in cash for you for your interest. 

“Answer by return,as Wilson may have some money soon. Oleo is 
doing better. 


“ Yours truly, ANDERSON FOWLER.” 


Counset: I offer that letter in evidence and withdraw the original 
for preservation. 

(. (Another letter shown witness.) Mr.’ Fowler, is that in your 

‘ ‘ritine ? . 
handwriting * 

Mr. Pace: I instruct the witness not to testify unless the document 
is handed him. 

Wirness: Under instructions of counsel I decline to answer. 

(). I don’t care about any instructions. [ask you if thatis your 
handwriting ? | 

A. Let me see it. 
1102 (). (Handing letter to witness.) Is that your handwriting? 
A. Yes, sir. 

CounseL: I will read the letter now produced and shown to the 
witness: 

“17 Broapway, New York, Sept. 30, 1878. 

“Mr. Lees: At Mr. Wilson’s request I write to say that if you 
lodge your transfer of contract or assignment of your interest in the 
oleo business in Illinois and Missouri, &e., | will hold the same for 
you until Wilson’s notes are paid and as security for the money 
OW1hNYe by Lees, Hendricks & Co. to me, amounting to about S7 OOD. 

“ Yours truly, ANDERSON FOWLER.” 

(Said paper is marked for identification Complainants’ Ex. 202. 

Anderson Fowler. E. H. C., Sten.) 
1103 Mr. Grecory: I offer said paper in evidence. I will here 
close the cross-ex’n except so far as it may be necessary to 
resume it upon the production of the date enquired for. 
Redirect examination: 

Q. A letter has been shown you marked for identification Exhibit 
201, dated Aug. 20, 1875, and has been read: will you be kind 
enough to state if you remember the circumstances under which 
that letter was written ? 

(Said letter shown witness.) 

A. This letter was written through conversations that I had with 
James Wilson upon the floor of the Produce Exchange. 
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Q. What were those conversations, as near as you can remember, 
and about what time did they take place ? 

A. They took place about the time of the writing of this letter, on 
the 20th of Aug., or immediately prior to it. 

Q. | would ask you who made the propositions that are embodied 
in this letter to Mr. Lees? 

A. Mr. James Wilson. 

Q. And at whose request, if anybody’s, was this letter written? 

A. Mr. James Wilson’s. In connection with this Mr. Clifton was 
urging me to ury and gel these people some money Lo get into busi- 
ness. 

Mr. Grecory: I object to the conversations with Mr. Clif- 

1104 ton or any statement of Mr. Clifton, and counsel for the com- 


plainant- insists that it is improper to give the statements of 


Clifton 1D the absence of either or both of the complainants. 


A. Mr. Clifton was very anxious that I should manage to get some 
money that these gentlemen could go back into the beef business 
again, and | was anxious to accommodate Mr. Clifton, and also to 
do them all the good I could, and I urged Mr. Wilson all I could to 
pay the former—at least carry out the former agreement—and I urged 
him all I could to gro out West and realize what he could out of these 
licenses; and it was Mr. Wilson that led me to believe that he would 
pay $10,000 cash for these notes, and at his request I wrote that 
letter. 

Q. You have been shown a letter written by yourself, dated Sept. 
30, 1878, to Mr. Lees, which has been marked for identification Ex’t 
202, of this date. Will you please look at that letter and state the cir- 
cuinstances under which it was written. (Said letter shown witness.) 

A. This letter states on the face of it that at Mr. Wilson’s request 
I wrote this letter. It was virtually at Mr. Wilson’s request. 

Q. Had you had a conversation with Mr. Wilson shortly prior to 
or about the time of the writing of this letter? 

A. Yes, sir. 

Q. Did he request you to present the views he had presented to 

you to them? 
1105 A. Yes; and I so write and so state. 

Q. Did you ever request yourself, either in writing or ver- 
bally, for yourself, that Mr. Lees or Mr. Hendricks, or either of them, 
should place the contract of sale to James Wilson for $10,000 in your 
hands as a security for the money that was owing you, Lees & Hen- 
dricks ? 

A. No, sir; I made no such request myself. I have no recollee- 
tion of ever having written any letter. Iam _ positive I have not 
written any such letter. 

Q. Do you remember the conversation, if any, that you had with 
Mr. Wilson at or about the time of the writing of that letter? 

Mr. Gregory: I ask, was Lees or Hendricks present at this con- 
versation, if any occurred, and I object to any conversation with Mr. 
Wilson as incompetent, unless Lees or Hendricks were present. 
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A. I can’t remember the particulars, but I know that it was at his 
request that I wrote the letter. I remember the part of the floor of 
the exchange that we had the conversation upon, but I cannot place 
accurately. I was wishing to help Mr. Lees and Mr. Hendricks all 
[ could, and I was urging Mr. Wilson, as he was the only one | had 
any hope of getting anything out of this business throuyh, to push 

the matter, and I remember he stated that he was going to 
1106 get some money. I understood he was selling a right some- 
where, and he would have money on hand about this time, 
and I knew the only time we could get money out of him was when 
he had it. I know that it was at his request that I wrote that letter. 

Q). Did you ever make any such request as this, yourself, to those 
gentlemen ? | 

A. No, sir; I have no recollection of having done it. [am posi 
tive that I did not. 

(). Does this letter embody your views or the views that Mr. Wil- 
son requested you should state ? 


Mr. Gregory: | object to the question. 


A. It is Mr. Wilson’s request through me. 

(). You have been asked by Mr. Gregory how much you paid Mr. 
Wilson or the dairy Co.—paid over—for the interest of Lees & [en- 
dricks, and you said you paid over $20,000 and the stock in the 
Commercial Co. I would ask you how much in cash value the 
money so paid over and the stock in the Commercial Co. amounted to? 

A. $53,333.35. 

Q). After paying $20,000 in cash to you by Messrs. Lee & Hen- 
dricks over to Mr. Wilson or to the dairy Co., what did the stock that 
you handed over to the dairy Co. or to Mr. Wilson represent in cash 
value? 

A. Sidsaadaee 

Q). [lad you paid that amount for the stock so turned over? 
L107 A. I paid that actual cash for the stock turned over. 

(). You have been asked whether you asked Messrs. Lees 
& Hendricks to turn over to you the contract between them and 
James Wilson whereby James Wilson offered to purchase their in- 
terest for $10,000 as a security for the indebtedness of Lees & Hlen- 
dricks to you and you stated that you had not. Will you please 
state why you did not ask that that should be turned over ? 

A. Beeause I had econtidenee, full contidenee, in Lees & Hen- 
dricks. 

(). Were Lees & Hendricks associated in business with you at the 
time? 

A. No; they were out; at that time they were working for some- 
body else. 

(). You have been asked whether James Wilson did not readily 
find a purchaser for Missouri at $65,000 at or about the time when he 
made the sale of that State. Will you state what you know in ref- 
erence to the action of James Wilson in bringing about that sale? 

A. James Wilson himself is the most extraordinary man I ever 
met; he was very enthusiastic over the value of this patent right, 
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and he has the greatest power of any man I know of for communi- 
cating his own views to others and making them believe as he does. 
Q. Had he large interests outside of his interests in Illinois and 
Missouri at the time in oleomargarine? 
1108 A. I think Mr. Wilson’s interest was larger than any other 
living man in the patents. In fact, I believe he had his all 
invested in these patents. He was more interested than anybody 
else to push this through and to make money out of it—to exert 
himself to the utmost on his own account to get this through and 
get the utmost possible out of it, and he represented to me that he 
had spent months in the West impressing his views upon capitalists, 
and as the result of his wonderful exertion he reported an offer to 
me for the State of Missouri, which astounded me when I heard of 
it. I had no expectation to get any such offer. I thought it was 
too good to be believed. I had no faith in it at all; I did not be- 
lieve he could do it; I thought it was some of his enthusiastic feel- 
ings that had carried him away to make this offer. 
(). What do you consider the value of the patent is to-day, if any- 
thing ? 


Mr. Grecory: | object to the question as immaterial. 


A. I don’t believe it is worth $5,000 to-day ; I don’t believe it is 
worth $1,000. 

(. You were interrogated in the cross-ex’n in reference to whether 
Mr. Wilson came to Chicago after he had entered upon the negotia- 
tion of the sale of St. Louis and before he came out with Mr. Lees 

with the $40,000. Have you in the meantime refreshed your 
1109 memory upon that subject? And, if so, please state what 
your recollection now is. | 

A. Yes, sir; I believe that Mr. Wilson came up to Chicago from 
St. Louis, and after arranging the form of transfer of the license he 
returned to St. Louis, and that the form of transfer was sent down 
to him, Mr. Lees, and that he returned again with Mr. Lees, or he 
came a second time, anyhow. I don’t know whether it was with Mr. 
Lees or not. 

Q. You have testified that you and Wilson agreed to pay Har- 
ding the $7,000 that he had got into this transaction. Will you please 
state why you and Wilson agreed to pay that money, if you know? 

A. Well, Mr. Harding demanded it, and we could not pass the 
title without Mr. Harding’s signature. He had it in his power to 
stop the sale of Illinois, and Mr. Harding having invested this 6,600 
and odd dollars, I think, and the interest of that would amount to 
about $7,000, we concluded to pay him the amount that he had put 
in—Mr. Wilson and myself. We agreed to pay it, and it was some 
time even before he accepted it, but at last he accepted it and signed 
the papers. 


Recross-ex’n : 


(. Have you released in writing James Wilson of and from all 
demands and liabilities on account of any of the matters con- 
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nected with the license in Missouri and the license in I]linois 
1110 spoken of, and the manufacturing in St. Louis and Chicago 
to which we have referred ? 
Mr. Pace: I object to the question on the ground that it is nota 
proper subje et for recross-ex 'n, the same not hav ing been referred to 
in the direct. 


A. Yes; I believe there wasa general release signed all around. 

Q. A release from you to Wilson and from Wilson to you ? 

A. [think the release was from Harding to Wilson, and from 
myself to Harding, and a general release all around. 

(). You do not mean that Lees & Hendricks ever madeany release ? 

A. They had no interest ; they had no interest in the patent. 

Q. You do not wish us to understand from you, then, that Lees & 
Hendricks have accepted any release to you or to Wilson ? 

I don’t know what Wilson and Lees and Hendricks have done. 
Myself and Lees & Hendricks have had no writing of that kind. In 
fact, the release ought to show for itself. That release is not retained 
on my mind anyhow. 

(). (By Mr. Pace.) You have released all your claim against Lees 
& Hendricks, have as not ? 

A. Yes, sir. 

Q. (By Mr. Pace.) So that release that you spoke of you mean is 
in reference to all these matters with reg rard to the oleom: argarine in 
Illinois and Missouri between Harding ‘and W ilson, and Wilson and 

yourself, and yourself to Lees & Hendricks? 
1111 A. + sir: I gave a release to everybody. 
Q. (By Mr. Gregory.) If this release to Lees & Hendricks 


is in writing, will you produce the release ? 


Mr. Pace: It has been introduced i.. evidence and is attached to 
Frank Clifton’s testimony as an exhibt, and is set up in the answer 
of Anderson Fowler to the bill. 


ANDERSON FOWLER. 


Subscribed and sworn to before me this 12th day of August, 1881. 


RICH’D B. KELLY, Comm’r. 


1112 Deposition of Robert Stobo. 


I, Richard B. Kelly, commissioner, do further respectfully report 
that on the 10th day of August, 1881, at the same place, the same 
parties being present, said William R. Page, Esq., solicitor for the 
defendant; Anderson Fowler introduced as a witness Robert Stobo 
pursuant to a stipulation hereinafter set forth made before me on 
said day by the solicitors for the respective parties. 

And the s said Robert Stobo, being by ne duly sworn , deposed and 
said, in answer to the following interrogatories, as follows: 


Ronert Srozo, called for defendants, being duly sworn, testifies 
as follows : 
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Direct examination by Mr. PaGe: 

Robert Stobo is now introduced as a witness in behalf of Ander- 
son Fowler, one of the defendants, and by consent of Mr. Gregory, 
of counsel for the complainants, is examined, and it is hereby stip- 
ulated between Charles Gregory, counsel for the complainants, and 

William R. Page, of counsel for Anderson Fowler, that the 
1115 testimony so taken may be read in the above-entitled cause, 

on the hearing thereof, with the same force and effect as 
though he had been sworn in open court, and subject to the same 
terms and conditions as set forth in the stipulation pertaining to 
Anderson Fowler and James Wilson hereto attached. 

Q. Mr. Stobo, what is your name, age, residence, and occupation ? 

A. Robert Stobo; age, 41; 324 Lexington Ave. New York ; 
merchant. 

Q. Were you engaged with Anderson Fowler in or about the year 
1876? 

A. At that time I was clerk for Fowler Bros., of which Mr. 
Fowler was a partner. 

Q. Were you managing clerk ? 

A. I was managing clerk. 

Q. Did you meet Edward Lees in the fali of 1876 in the city of 


Q. Do you know for what purpose he came on to the city of New 
York ? 

A. Yes. 

Q. Will you please state it? 

A. He came on to make arrangements for the purpose of going 
into the oleomargarine business with Mr. Fowler and others. 

Q. About how long did he remain in New York on that ocea- 

sion ? 
1114 A. Iam not sure; I should think he was in New York, 
to the best of my recollection, somewhere about 10 days, I 

think. 

Q. Did you see him frequently during that time? 

A. Yes, I saw him almost every day. He was in the office almost 
every day. 

Q. Did you have any conversation with him ? 

A. Oh, yes. 

Q. At those times when he was in your office? 

A. Yes. 

Q. And other times in the city of New York reJating to the sub- 
ject of oleomargarine patents ? 

A. Yes; we talked about that in the office. 

Q. Will you please state what conversation you had with him on 
those occasions ? 

A. I can’t exactly specify the words. 

Q. As near as you can remember. 

A. Oh, the conversation was to the effect that Mr. Lees thought 
that this oleomargarine business into which he was going was a very 
good thing, and that he thought there was a good deal of money in 
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it. He went up to the factory in 48th St., I think it is, and looked 
into it, and talked to me about it frequently when he was here, and 
seemed to me to be very much pleased with it. 
Q. Did you see Edward Lees in the city of New York on or about 
Sept., 1878 ? 
IT saw him in New York about that time. 
Did you see him from time to time and have conversations 


with him ? 
A. Yes. 
1115 (). Mr. Lees has testified in his direct examination that he 


A 
had a talk with you in Sept., 1S78, with reference to what Mr. 

l‘owler paid for Lees & Hendricks’ interest in the State of Missouri 
to James Wilson or to the Dairy Co., and he says that you told 
him that Fowler never paid James Wilson but $20,000. I will ask 
you, Mr. Stobo, whether you ever had any such conversation with 
Lees, and if you ever used any words such as I have quoted, or any 
words to that effect, or made any such representations to him ? 

A. I don’t recollect of having any such conversation with Mr. 
Lees, and | deny having made such a statement to him. 

Q. Do you know what Mr. Anderson Fowler paid for the Lees & 
Hendricks interest ? 

A. As far as I can recollect now I think he paid in cash and other- 
Wise $55,553.35. 

Q. Look at that letter and see if that refreshes your recollection 
Ol} the subject. 

(Compl’ts’ Ex. 200, Anderson Fowler, Aug. 9, 1881, shown wit- 
ness.) 


A. That is my writing. 

Q. Was that letter written at or about the time when the pay ment 
had been made ? 

A. # Says, “We hi ave to-d; ay _— Mr. Wilson. * 

Q. And what does that $15,555.33 represent ? 

A. It represents the balance of the sum that Lees & Hendricks 

was to pay for their share of this oleomargarine business. 
1116 Q. Do you know whether Mr. Anderson Fowler was the 
owner of stock in the Commercial Co. ? 

= Yes, sir; he was. 
Q. To what extent? 
A. I ean’t reeollect the number of shares he had in it. 

Q. Do you know what he paid in cash to the Commercial Co. for 
the stock that he held? 

A. As far as I can recollect now without referring to the books I 
think it was $75,000. 

Paid by Mr. Fowler to the Commercial Co? 


A. Yes. 
(. Or to some officers of that Co. ? 
A. Yes. 


Q. Do you remember the oceasion of a power of attorney having 
been executed to you by Lees & Hendricks ? 


A. Yes. 


484 EDWARD LEES ET AL. VS. ANDERSON FOWLER. 


Direct examination by Mr. Pace: 

Robert Stobo is now introduced as a witness in behalf of Ander- 
son lowiler, one of the defendants, and by consent of Mr. Gregory, 
of counsel for the complainants, is examined, and it is hereby stip- 
ulated between Charles Gregory, counsel for the complainants, and 

William R. Page, of counsel for Anderson Fowler, that the 
1115 testimony so taken may be read in the above-entitled cause, 

on the hearing thereof, with the same force and effect as 
though he had been sworn in open court, and subject to the same 
terms and conditions as set forth in the stipulation pertaining to 
Anderson Fowler and James Wilson hereto attached. 

Q. Mr. Stobo, what is your name, age, residence, and éecupation? 

A. Robert Stobo; age, 41; 324 Lexington Ave., New York ; 
merchant. 

Q. Were you engaged with Anderson Fowler in or about the year 
1876? 

A. At that time I was clerk for Fowler Bros., of which Mr. 
Fowler was a partner. 

Q. Were you managing clerk ? 

A. | was managing clerk. 

Q. Did you meet Edward Lees in the fali of 1876 in the city of 
New York ? 

A. Yes. 

Q. Do you know for what purpose he came on to the city of New 
York ? 

A. Yes. 

Q. Will you please state it? 

A. He came on to make arrangements for the purpose of going 
into the oleomargarine business with Mr. Fowler and others. 

Q. About how long did he remain in New York on that ocea- 

sion ? 
1114 A. Iam not sure; I should think he was in New York, 
to the best of my recollection, somewhere about 10 days, | 
think. | 

Q. Did you see him frequently during that time? 

A. Yes, I saw him almost every day. He was in the office almost 
every day. 

Q. Did you have any conversation with him ? 

A. Qh, yes. 

Q. At those times when he was in your office? 

A. Yes. 

Q. And other times in the city of New York relating to the sub- 
ject of oleomargarine patents ? 

A. Yes; we talked about that in the office. 

Q. Will you please state what conversation you had with him on 
those oceasions ? 

A. I can’t exactly specify the words. 

(. As near as you can remember. 

A. Oh, the conversation was to the effect that Mr. Lees thought 
that this oleomargarine business inte which he was going was a very 
good thing, and that he thought there was a good deal of money in 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 485 


it. He went up to the factory in 48th St., I think it is, and looked 
into it, and talked to me about it freque mntly when he was here, and 
seemed to me to be very much pleased with it. 

Q. Did you see Edward Lees in the city of New York on or about 
Sept., 1878? 

I saw him in New York about that time. 

(). Did you see him from time to time and have conversations 

with him ? 
A. Yes. 
1115 (). Mr. Lees has testified in his direct examination that he 
had a talk with you in Sept., 1878, with reference to what Mr. 

fowler paid for Lees & Hendricks’ interest in the State of Missouri 
to James Wilson or to the Dairy Co., and he says that you told 
him that Fowler never paid James Wilson but $ $20,000. T will ask 
you, Mr. Stobo, whether you ever had any sue ty conversation with 
Lees, and if you ever used any words such as I have quoted, or any 
words to that effect, or made any such representations to him ? 

A. I don’t recollect of having any such conversation with Mr. 
Lees, and I deny having made such a statement to him. 

Q. Do you know what Mr. Anderson Fowler paid for the Lees & 
Hendricks interest ? 

A. As far as I can recollect now I think he paid in cash and other- 
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(). Look at that letter and see if that refreshes your recollection 
on the subject. 

(Compl'ts’ Ex. 200, Anderson Fowler, Aug. 9, 1581, shown wit- 
ness.) 


A. That is my writing. 
Q. Was that letter written at or about the time when the payment 
had been made? 
A. It says, “ We have to-day paid Mr. Wilson.” 
(). And what does that $13,533.33 represent ? 
A. It represents the balance of the sum that Lees & Hendricks 
was to pay for their share of this oleomargarine business. 
1116 Q. Do you know whether Mr. Anderson Fowler was the 
owner of stock in the Commercial Co. ? 
A. Yes, sir; he was. 
©. To what extent? 
A. I can’t recollect the number of shares he had in it. 
Q. Do you know what he paid in eash to the Commercial Co. for 
the stock that he held? 
A. As far as I can recollect now without referring to the books I 
think it was $75,000. 
(). Paid by Mr. Fowler to the Commercial Co? 


A. Yes. 
(). Or to some officers of that Co. ? 
A. Yes. 


Q. Do you remember the occasion of a power of attorney having 
been executed to you by Lees & Hendricks ? 


A. Yes. 


| 
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Q. Do you remember about where that was? It is the power of 
attorney I refer to that is already put in seal and is an exhibit 
in the case. Did you act under that power of attorney on that oe- 
occasion ? 

~ 3 did. 

Q. What did you do? 

A. I signed a contract. 

Q. How did you come to sign that contract ? 

A. I signed that contract at the request of Lees & Hendricks as 
their attorney. 

Q. How did the contr: ict come into your hands? Where did it 
come from ? 

A. It came from Judge Fullerton’s office. 

Q. Do vou know whether the parties had been at Judge Fuller- 

ton’s office prior to that time ? 
1117 A. Yes; Lees & Hendricks, with some other parties, had 
been up to Judge Fullerton’s office and arranged the terms 
of this contract; but they wo ‘n such a hurry to go out to Chicago 
that they had no time to wait to sign it themselves, for it had been 
drawn up—written up; so they requested me to sign that contract 
as their attorney, and I did so. 

Q. Had you any knowledge as to whether there was anything 
in that contract different from any arrangement which they had 
made in Judge Fullerton’s office? 

A. None whatever. 

Q. In any conversation which they had with you did they advise 
you that Mr. Fullerton was to draw the contract? 

A. Yes; they told me that the contract would be drawn up by 
Judge Fullerton, and it would be all right, and I was to sign it for 
them. 

A. And you did sign it? 

A. I did sign it for them. 

Q. You had no further connection with it after that, had you ? 

A. No; none. 

Q. That is the last you know of that contract? 

A. Yes. 

Q. Are you in the employ of Anderson Fowler or of Fowler Bros. 
at the present time? 

A. No, sir. 

Q. How long since you ceased your connection with them? 

A. About 9 months. 

Q. Have you any interest in the subject-matter of the suit 
1118 between the complainants in this case and the defendants? 
A. None whatever. 
Q. Did you ever have any interest ? 
A. I never had any. 
Cross-ex’n by Mr. Grecory: 
Q. Did you keep the bocks of Fowler Bros. or of Anderson Fow- 


ler at the time the payments were being made under the contract of 
Dec. 29, 1876—meaning the contract between Wilson and Anderson 
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Fowler and Lees & Hendrfcks concerning the Illinois and Missouri 
licenses; did you keep the books about that time? 

A. I didn’t keep the books, but I was the cashier. 

(). How much was the cash payment made by Anderson Fowler 
towards the purchase of his interest? You have spoken here about 
$33,333.33 ; now what was the cash payment? 

Witness: Made by Anderson Fowler? 

CounsEL: Yes. 

A. I can’t recollect without referring to the books. 

Q. I mean the cash payment that he made to James Wilson? 

lor his own interest? 

O. It was on ae. of this contract. whosever interest it was. An- 
derson Fowler has testified that he made a cash payment of $20,000. 
Have you any recollection of any such cash payment? 

A. I remember one cash payment made to James Wilson 
1119 of $20,000. 

(. Now, then, the balance in ac. of L ees & Hendricks would 
be $13,333.33, would it not? , 

A. That would be the whole of Lees & Hendricks’ interest. 

Q. The balance to make the aggregate would be that? 

A. Yes. 

Q. Now that $13,333.53—how was that paid by Mr. Fowler to 
James Wilson? 

A. To the best of my recollection Mr. Fowler sold Wilson some 
stock for which Wilson was to pay, and in that transaction Mr. Wil- 
son got credit for that $15,553.55 as part payment for that stock. 

Q. Have you an independent rey gy independent of what-is 
contained in the letter dated Jan. 5, 1877, which has been shown 
you by the deft’s counsel, of I “ter Gros. or of Anderson Fowler 
paving Mr. Wilson the $13,553.55 there spoken of—have you any 
recollection of that fact independent of this letter ? 

A. Oh, ves. 

Q. Now that $13,533.33 was paid in what kind of property ? 

It was paid, as far as I can recollect, by giving Wilson credit 
for i in that transaction of the sale of stock. 

(). Referring to Mr. Lees’ visit here in the fall of 1878 when you 
saw him—state now about how long he was here. 

A. I can’t say how long he was here. 
1120 (. He was here a good while, was he not? 
A. No; I don’t think he was here very long. 

Q. But you had a number of conversations with him ? 

A. I spoke to him generally when he came into the office. 

©. He came into the office nearly every day when he was here, 
did he not? 

A. Yes; frequently. 

Q. Have you a recollection that you spoke to him or not about 
this matter of the payments under the Oleo pond ict? 

A. No; I don’t recollect of having any conversation with him in 
regard to the payments under that contract; 1 can’t recollect whether 
anything was said about that. 
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©. You do not recollect the fact? 

A. No. 

Q. But you state it is true that Anderson Fowler did pay $20,000 
in cash ? 

A. I remembet a payment of $20,000 in cash. 

Q. The other payment was a payment in stock ? 

A. It was a payment by giving Wilson credit on ae. 

(). For stock ? 

A. For stock ; to the best of my recollection. 

Q. With reference to the signing of the contract by you under the 
power of att’y which has been alluded to Ifere, you say you signed 

it by the request of Lees & Hendricks; they went away before 
1121 the signing, did they not, and before it was completed by 

Judge Fullerton, and left the city, either one or the other of 
them ? 

A. I think they left the city the same day I signed it. I think 
they left in the afternoon. 

Q. Why didn’t they sign it if they were here ? 

A. They wanted to catch an earlier train. 

Q. Then they left before they had an opportunity to sign it? 

A. Yes; that was my understanding; that was the reason I was 
their att’y. 

Q. And they supposed that any contract that came from Judge 
Fullerton would be in accordance with the instructions they had 
left to have the contract completed ? 

A. They told me they had seen the contract up there and had 
arranged its terms with Judge Fullerton. 

Q. But it was not completed ? 

A. It hadn’t been completed. 

. It was not written out? 

A. It hadn’t been written out ready for signature, but the con- 
tract was completed as far as I understand; the terms were all com- 
pleted and agreed on, and it was because they did not have time to 
wait to have it written out that I acted for them. They said it would 
be all right. 

Q. But afterwards you heard of some misunderstanding in refer- 
ence to that matter ? 

A. I heard afterwards that there was some informality in that deed, 
and that it afterwards became of no avail. 

1122 Redirect ex’n: 

Q. I will ask you the question which I asked you before, whether 
you knew what Mr. Anderson Fowler paid for his interest in the 
licenses for Missouri and Illinois? 

A. My recollection of that is that Mr. Anderson Fowler paid 
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yvov.00, the same as Lees & Hendricks. It was one-third of 


$100,000. Lees & Hendricks paid 4, Mr. Fowler 4, and.I think Wil- 
son paid the other third. 


Recross-ex’n: 


Q. From what source is your recollection derived on that subject? 
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A. From my keeping Mr. Fowler’s ac’s and from hearing about it 
at the time. 

Q. Is it derived from the terms of the contract itself? 

A. It is, I think. I think I have seen the contract—the agree- 
ment. 

Q. Do you know that fact from any other souree; did you see 
any payment made; did you actually see the transaction between 
Mr. Wilson and Mr. Fowler in that regard ? 

A. No, I was not present when the contract was made. 


» y ; . . é 

(. You don’t know the fact of your own knowledge ? 

A. I was not present at the time the contract was made between 

: Fowler and Lees & Hendricks and Wilson. 
1125 (). No; I mean when the payments were made? 
A. I can't recollect when they were made. 

Q. Were you present when they were paid ? 

A. I don’t think I was; I don’t remember. 

Q. Then what knowledge you have on that subject is derived from 
the terms of the contract and from what may have been said to you 
by others? 

A. That is my understanding of it. 

Q. (By Mr. Pace:, Did you have any knowledge of the subject 

. from your position as cashier of Mr. Fowler from the entries on the 
books? 

A. Yes; I had full knowledge of it. 

- Q. (By Mr. Grecory:) Have you, independent of what the entries 
on the books were—I mean a memory—independent of the books 
themselves, do you recall the facts sufticient to know what entries 
you did make, or would you have to refer to the books to see ? 

A. I remember distinetly making out that ac., in which Mr. Fow- 
ler gave Wilson credit for $13,583.53. 

ROBERT STOBO. 
. Subscribed and sworn to before me this 15th day of August, 1881. 
RICH’D B. KELLY, Comm’r. 

Adjourned to Thursday, Aug. 11th, 1881, at 11 o'clock a.m. 
1124 Cross-Examination of Anderson Fowler. 

United States Cireuit Court, Northern District of Illinois. 
EpwarpD Lees AND Ropert J. HENDRICKS 
sail : ag st re . 
AnpErRson Fow.er, GeorGeE Harpina, Henry 8S. Towne, FRANK 
Cuirron, and B. P. Hurcuinson. 
Before Rich’d B. Kelly, Esq., commissioner. 
New York, Aug. 11th, 1881—12 o'clock m. 

Present: Parties as before. 

AnbeERSON FowLer’s cross-examinasion continued by Mr. Grea- 
ory, as follows: 

- Q. Are you able now to state to me when you first became inter- 
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ested in the manufacture of oleomargarine in New York city and 
any part of the patent or license under the Mege patent? Please give 
the exact date. 
A. | first became interested in the Missouri patent on Nov’r 11th, 
1876. On that date we paid a check to the order of the U.S. Dairy 
Co. for the sum of $20,000 for one-half of the patent 
1125 of Missouri; on Nov. 138, 1876, paid a check for $25,000 to 
the order of Charles M. Field ; on Nov. 16, 1876, paid a check 
for $50,000 to the order of Charles M. Field, making a total of $75,000 
in New York, interest for which we received 2,500 (twenty-five 
hundred), shares in the Commercial Manufaeturing Company. 


Corrected: Anderson Fowler. 


Q. Please produce the check by which you paid for the interest in 
Missouri which you purchased, which you say was $20,000, and 
refer me to the book and page of the cash and entry of the same in 
your books. 

A. In ledger D, page 908; Noy. 11, 1876; cash-book, page 119. 

Q. Give me the book and page and specific reference to the date 
when you made your several payments to Mr. Wilson as they oc- 
curred upon this contrac. of Dec. 20, 1876, and the time when you 
passed over to him the stock in the Commerciai M’f’g Co. 

A. Jan. 5, 1879. 

(). State specifically how many shares of stock you passed over to 
Mr. Wilson in that connection, and the date date when you settled 
with him by giving him stock. 

A. Jan. 5, 1879; S00 shares of stock. 

Q. You say you read an account of Lees & Hendricks from either 
the St. Louis factory business or the Chicago business, or both. Please 

state the book and page in which that ac. exists, and state 
1126 when you rendered the same, and produce the account. 

A. Page 357, book No. 4, city deliveries. This is a copy of 
the ac. for St. Louis (produces it); that is a tissue copy of the ae. 
sent them. 

Q. In that ac. is — an ae. of the expenditure and the losses of the 
Chicago factory ? 

A. No, sir. 

Q. That simply relates to St. Louis ? 

A. Yes, sir. 

Q. You have no ae. of the Chicago venture business ? 

A. I haven't been able to find it this morning. I, of course, have 
the ac. I think it must have been furnished from Chicago. 

Q. You kept the business ac. of the Chicago Co. ? 

A, Yes, sir; they handed over the books of St. Louis to us here 
when they shut up; this ac. was rendered on April 30; it was cor- 
rect then; it has been increasing ever since, on account of business, 
up to the time that they made the sale. 

Q. You spoke of becoming interested about Noy. 11, 1876, in the 
patent. I suppose previous to that time you spent some time in 
making the negotiations and investigations ? 
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A. We took all the precautions to find out what it was represented 
to be. 

Q. And in taking these precautions you spent some time—some 

weeks, more or less; how was that ? 
1127 A. Less than weeks. 
(). Some time? 
A. Some time; yes. 
sy Mr. Pace: 

(). In addition to the Long (?) contract that was signed Jan. 18, 
1S79, and which is marked “ Exhibit 118, Lees,” there were two 
shorter contracts signed on that day—one by Anderson Fowler and 
one by Lees, Ilendricks & Co., were there not ? 

A. Yes, sir. 

Q. (Handing papers to witness.) Will you look and see if these 
are copies of the contracts ? 

A. Yes, sir; that 1s one, and that is the other. 

Mr. Pace: I will produce the originals. 

(The copies of the contracts identified by the witness are as fol- 
lows :) 

“For value received I hereby release Messrs. Lees & Hendricks, 
and each of them, from all claim and demand by reason of any 
transaction growing out of and under a contract between said Lees 
& Hendricks, James Turner and Anderson Fowler, and James Wil- 
son, dated Ovtober 1, 1S77, or any other claim arising under any 
business arrangement In reference to the manufacture of oleomar- 
garine heretofore incurred by said Lees & Hendricks to said An- 
derson Fowler. 


« (Signed) ANDERSON FOWLER.” 


Q. Was that contract signed on the 18th of January ? 
1128 A. Yes, sir; the 18th of January. 

(The next contract referred to reads as follows :) 

“ Whereas an agreement was entered into October 1, 1878, between 
Lees & Hendricks and James Wilson, therefore, for value received, we 
hereby transfer all our rights, interest, equity, or claim arising, or 
which may arise, under the above agreement against said said James 
Wilson and Anderson Fowler. 

“In testimony whereof we have set our hands and seals this 18th 
day of January, 1879. 


“(Gienel) LEES & HENDRICKS, 
“By R. J. HENDRICKS.” 


Q. Was that executed on the 18th day of January contempora- 
neous with the others? 

A. Yes, sir. 

Mr. Grecory: [ introduce in evidence the check of Nov’r 16, 
1876, for $50,000 last above referred to; also the check of Jan. 5, 
1877, for $20,000 last above referred to, and a copy of the ac. ren- 
dered April 30, 1879, which you have just above produced. 
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(Said checks and account are marked, respectively, Complainant’s 
Exhibits 203,204, and 205, Anderson Fowler, August 11,1881.) 
1129 ANDERSON FOWLER. 


Subseribed and sworn to before me this 12th day of August, 1881. 


RICH’D B. KELLY, Comm’r. 


Adjourned sine dine. 


1130 Defendants’ Exhibit “A,” Anderson, Fowler, August 9th, 
1881, KE. I. C., Sten., is as foilows: 


William Fullerton, Stephen W. Fullerton, Henry E. Knox, Charles 
P. Crosby. 


Law offices of Fullerton, Knox and Crosby, room 30, third floor, 
Equitable Life Assurance Building, No. 120 Broadway. 


Ascend by the elevator. 

Please direct all letters by mail to P. O. box 4500. 

New York City, Jan. 4, 1877. 
Anderson Fowler, Esq., 17 B’way, N. Y. 

Dear Sin: The United States Dairy Co. has executed and left 
with me its agreement to grant a new license to Mr. Wilson and Lees 
Hendrix & Co. and yourself in the event that James Turner forteits 
the license given by the company to him for the State of Illinois. 

I have prepared and herewith send you an assignment, to be exe- 
cuted and acknowledged by Fowler Bros., whereby they assign and 
transfer to Mr. Wilson, Lees, Hendricks & Co., and myself a license 
for Missouri, and this interest in the agreement made between them- 
selves and the dairy Co. contemporaneous with the issuing of said 
license. 

This assignment is prepared pursuant to the requirements of the 

contracts between Mr. Wilson and Lees, Hendricks & Co. If 
1131 satisfactory, please have the firm execute the paper and ac- 
knowledge the execution before a notary public. 

Having discovered a provision in the agreement between lowler 
Bros. and the dairy Co., by which the agreement and license are not 
to be assigned, except by the written consent of the company, I have 
prepared and sent to Mr. Wilson to be executed by the company an 
instrument by which the company consents to such assignment. 

I have sent word to Mr. Wilson to have this last-named paper 
executed by the company and bring it to my office by 10 a. m. to- 
morrow. 

May I ask that this assignment from Fowler Bros. shall be exe- 
cuted and acknowledged and sent to my office by that hour, or will 
it be possible for you to be here at that time to meet Mr. Wilson, 
and see whether anything remains to be done under the contract ? 


Yours truly, Ss. W. FULLERTON. 
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1132 “ Defendants’ Exhibit ‘B, Anderson Fowler, August 9, 
1881, E. H. C., Sten.,” is a telegraphic dispatch, as follows : 


“No. 614, N. Y. Sto. P. Ha. 


“Dated New York, — 10, —. 
“Ree’d at cor. La Salleand Washington Sts., Chicago, Ill, Oct. 10, 
L877. | 


“To Frank Clifton, 84 La Salle St.: 

“Want Lees responsible to me for product & careful outlay of 
money until company formed ; after that will take take company’s 
notes ; make receipt cover above till Lees write: sel] alto October 
Kiddle lots Kiddle until further orders. 


“ANDERSON FOWLER. 
937 pd. . 


1133 “ Defendants’ Exhibit ‘C, Anderson Fowler, August 9th, 
1881, E. H. C., Sten.,” is as follows: 


* $5,000.00. CHuicaGco, Oct. 22nd, 1877. 

“Received from Fowler Bros. five thousand dollars, to be used by 
us in and about the business of manufacturing oleomargarine 
butter, &e., at the factory, Nos. 512 to 518 Archer avenue, Chicago, 
[I1., on account of the Illinois Oleo. Co., a corporation which is in 
process of formation. We hold ourselves responsible for the faith- 
ful application of said funds. 

“LEES, HENDRICKS & CO.” 

The above exhibit is endorsed as follows: 

* $390.70 

“Ree’d M’ch Sth, 1878, three hundred ninety and 5 dollars on 
the within.” 

“Due Messrs. Fowler Bros. interest on $5,000 from Nov. 19th, 
1877, to Jan’y Sth, 1878, on a like receipt, which is this day sur- 
rendered. : 

“LEES anp HENDRICKS.” 
1154 “ Defendants’ Exhibit ‘D” Anderson Fowler, August 9th, 
1881, FE. HH. C., Sten.,” is a telegraphic dispatch, as follows: 
“No. 870. 

Dated New York, — 19. 

Ree’d at cor. La Salle and Washington Sts., Chicago, Ill, October 
19th, 1877. 

To Frank Clifton, 84 La Salle St.: 

Ship Wright's Kiddle; take Lees’ receipt for Apollo - don’t under- 

stand your letter seventeenth about aloof pork; overhaul at once, if 


necessary, and deliver. 
| FOWLER BROS. 
23 paid. 79k. P* | 
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1135 “ Defendant’s Exhibit ‘E, Anderson Fowler, August 9th, 
1881, E. H. C., Sten.,” is as follows: 


Agreement made this 27th day of December, one thousand eight 


hundred and seventy-seven, between James Wilson, of the city of 


New York, of the first part; Edward Lees and Robert J. Hendricks, 
composing the firm of Lees & Hendricks, of Chicago, of the second 
part, and Anderson Fowler, of the city of New York, of the third 
part, witnesseth : 

Wheress, on or about, the 29th day of December, one thousand 
eight hundred and seventy-six, the respective parties hereto made, 
einen and delivered an agreement, the terms of which will fully 
appear, reference being hereto had, and which said agreement is 
mi: ie: a part hereof as if the same were hereto annexed or fully re- 
cited herein ; and 

Whereas, on or about the first day of October, one thousand eight 
hundred and seventy-seven, the respective parties to this agreement, 
us parties of the first part, entered into an agreement with James 
Turner, of Chicago, Illinois, party of the second part, the terms of 
which last-mentioned agreement will fully appear, reference being 
thereto had, which said agreement is hereby made a part of this 

agreement as if the same were hereto annexed or fully and 
1186 at large set forth herein : 

In consideration of the sum of one dollar by each to the 
other in hand paid, the receipt whereof is hereby acknowledged, and 
of the premises, and of the covenants and agreements herein con- 
tained, it is hereto covenanted and agreed as follows : 

First. The party hereto of the first part hereby agrees to purchase, 
on or before six months from the date of these presents, all the right, 
title, and interest of the parties hereto of the second part in and to 
the licenses heretofore issued by the United States Dairy Company 
to uve its patent in the States of Missouri and Illinois, and in and to 
the property referred to in the said agreements, and in and to the 
corporation and corporations agreed to be formed by the said agree- 
ments, and to pay for the same on or before six months from the 
date of this agreement by paying to the parties hereto of the see- 
ond part the sum of thirty-three thousand three hundred and 
thirty-three dollars and thirty-three cents in cash, with interest 
thereon from the twenty-ninth day of December, one thousand 
eight hundred and seventy-six, to the day of payment, and by pay- 
ing to the party hereto of the ‘third part the monies advanced by 
him on account of parties of the second part in the prosecution of 
the oleomargarine business at St. Louis, Missouri, and at Chicago, 
I} linois. 

Second. The parties hereto of the second part agree to sell, 
1137 transfer, assign, and set over to the party hereto of the first part 

on or before six months from the date hereof, and upon the re- 
ceipt of the purchase-money agreed by the party hereto of the first 
part to be paid therefor, and upon payment to the party hereto of 
the third part of said monies, all their aight, title, and interest in 
and to the aforesaid licenses heretofore issued by the United States 
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Dairy Company to use its patents in the States of Missouri and Illi- 
nois, and in and to the property referred to in the said agreement, 
and in and to the corporation and corporations agreed to be per- 
formed by the said agreements, and to execute all the necessary in- 
struments, assignments, & deeds for the securely vesting in the party 
hereto of the first part all the property and interests herein agreed 
to be sold upon his making payment therefor as aforesaid. 

Third. It is agreed by and between the parties hereto of the first 
and second parts that this agreement shall be completed and _ per- 
formed at 512 Archer avenue, in the city of Chicago and State of 
Illinois, at 12 o'clock noon on the twenty-sixth day of June, one 
thousand eight hundred and seventy-eight, or at the same hour and 
place upon any date previous to said twenty-sixth day of June, one 

thousand eight hundred and seventy-eight, of which five days’ 
1138 notice in writing shall have been giving to the parties hereto 
of the secund part. 

Fourth. The party hereto of the first part hereby covenants and 
agrees that from and after the execution of these presents he will 
protect and save the parties hereto of the second part harmless from 
all loss and damage by reason of the execution of the agreements 
hereinbefore recited and by reason of any of the provisions therein 
contained, and that he, the said party of the first part, will perform 
and satisfy all agreements and covenants to be performed and satis- 
fied by the parties hereto of the second part in compliance with the 
terms and provisions of said agreements or of any provisions of said 
agreements. 

Fifth. The party hereto of the third part hereby consents to the 
making of this agreement by the parties of the first and second parts 
hereto, and agrees to look to the party hereto of the first part from 
the date of these presents and to hold him solely responsible for the 
performance of all the covenants and agreements that are to be kept 
and performed by said parties hereto of the second part in accord- 
ance with the terms of the said agreements dated respectively De- 
cember 29th, 1879, and October Ist, 1877. 

In witness whereof the parties hereto have hereunto set their 

hands and seals the day and year first above written. 


1139 JAMES WILSON. L. S. 
R. J. HENDRICKS. L. S. 
LEES & HENDRICKS. [tL s. 


ANDREW FOWLER. [L. 8. 


Sealed and delivered in presence of— 
ROBERT STOBO. 


(Said exhibit is endorsed as follows:) James Wilson and Lees 
& Hendricks with Anderson Fowler. Agreement. Dated Dee’r 
27th, 1877. Daves, Werk, McNamee & Holton, attorneys, &c., 120 
Broadway, N. Y. 


1140 “ Defendant’s Exhibit F, Anderson Fowler, August 9th, 
1881, E. H. C., Sten.,” is as follows: 
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P. O. box 4548. 

17 Broapway, New York, Deer 27th, 1877. 
Anderson Fowler, Esq. 

Drar Sir: Referring to the agreement entered into this day be- 
tween James Wilson, Lees & Hendricks, and yourself, it is under- 
stood and agreed to by us that in the event of the said James Wil- 
son failing toimplement his part of said agreement we shall inno ways 
be relieved from our original agreement and abligations to you, but 
shall still be responsible to you in the premises as if the agreement 
first above mentioned had never been executed. 

Yours truly, LEES & HENDRICKS, 
By Rh. J. LIENDRICKS. 
114] “Complainants’ Exhibit 200, Anderson Fowler, August 
9, 1881, Kk. LH. C., Sten.,” is as follows: 

P. O. box 4548. 

17 Broapway, New York, Jan’y 5, 1877. 
Messrs. Lees & Hendricks, Chicago. 

Dear Sirs: We have this day paid to Mr. Wilson $15,533.53, 
being balance of your share of the Illinois & Missouri patents for 
oleomargarine, for which please hand to our Mr. Frank Clifton your 
promissory notes, bearing 10% interest from Ist Jan’y, or compute 
the interest and add it to the above sum in making out the notes, as 
you please. 

Your attention will oblige 

Yours truly, FOWLER BROS. 
STOLO. 
1142 The following is a copy of an exhibit produced : 
No. 8996. 
New York, Nov. 16, 1876. 

Corn Exchange Bank of the city of New York pay to the order of 
Charles M. Field fifty thousand 7,5 dollars. 

$50,000.00. FOWLER BROS., 

Pp. ROBERT STOO, Att'y. 

[Endorsed on side:] Fowler Brothers. 

(Said exhibit is endorsed as follows:) “Chas. M. Field. Chas. M. 
Field, trustee.” 

The following is a copy of an exhibit produced : 

No. 9459. 
New York, Jan’y 5, 1877. 

Corn Exchange Bank. of the city of New York pay to the order of 
James Wilson twenty thousand "sy dollars. 

$20,000.00. FOWLER BROS., 

Pp. ROBERT STOBO, Att'y. 


[Endorsed on side:] Fowler Brothers. 


“? 


“? 


EDWARD LEES ET AL. VS. ANDERSON POWLER. 497 
(Said exhibit is endorsed as follows:) “James Wilson.” 
11438 Complainants’ Exhibit 205, Aug. 11, 1881, E. H. C., Sten., 
is as follows: 


New York, April 30th, 1879 


Messrs. Rt. J. Hendricks & Co. St. Louis, to Fowler Brothers, ee 17 
Broadway : 


30 DRG QUOC cnccedeteiiien ines $4,995 91 
*. PORCREETY COON ccs nwnni teeremennns 6,482 64 
“ expense account, POP-C0E, Giisnccsicnsenacoccenun O00 60 
ll ee ee BE i 18,037 94 
“ cooperage & cartayge....-- scenic Tihailaiilia en taieicin lila DUS 90 
> ant ene, sccucctumees ‘enim 42 00 
= teres & GOO oti ee 428 O04 
* SIGNED ..cacos tedden eee S6 O00 
* FORE CRDUNNE. cnnnccncnniiens a oiieeeaihid antiiaemiaiauncal 15 00 
TF UN su:sns ins ecesesati lait as ieee: aes ee 2,000 00 


00,045 13 
By proceeds sale of produce in New York-- $14,384 28 


“ye 


stearine in St. Louis 2. 1,704 33 


+s ss 


16,088 61 


18,956 52 


One-third payable by Lees & Ifendricks & Co...------ $6,318 S54 


Said exhibit purports to be a press copy-leaf & letter-book, and is 
produce- by Mr. Fowler. 


1144 Upon reading over my testimony I desire to make the fol- 
_ lowing corrections before signing in the presence of the com- 
inissioner : 


On page 7 I desire to change my statement to the effect that my 
purchase into the oleomargarine businesss in Missouri was shortly 
prior to my purchase of the New York interest, which I Jearn after 
refreshing my recollection from inspection of my books & Iso state 
Ohh pape 207. 

On page 32 the date should by January, 1879, instead of Decem- 
ber 29th, 1876. 

On page 105 the word “I” should be substituted for “ they.” 

On page 126 the word “ Keokuk” should be substituted for the 
word A-chison. 

On page 207 my answer should read “twenty-five hundred ” and 
not twenty-five thousand. It is a mistake of the stenographer. 

On page 151 I find I have unintentionally left out an item of my 
statement as to the items making up the $33,553.55 paid by me for 
Missouri & Illinois. 
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There should be added the sum of $20,000.00 cash which I paid 
the U.S. Dairy Co. for my interest in Missouri. 

All the above corrections are to be made to my answers on the 
respective pages above referred to, opposite which is appended my 
signature. 

To all of which I do solemnly swear. 

August 12, 1581. 

ANDERSON FOWLER. 


Subscribed and sworm to before me this 12th August, 1851. 
RICH’D B. KELLY, Comm’r. 


1145 I do further respectfully report that the depositions taken be- 

fore me, with the exhibits therein referred to, constitute 227 
pages and are contained in four books, marked A, B, C,& D, and that 
the defendant, Anderson Fowler, on reading over his testimony and be- 
fore subseribing his name thereto, desired to make the corrections as 
specified in the exhibit hereto annexed, marked “ Exhibit 1, August 
12th, 1881.” 

All of which is respectfully submitted. 
RICH’D B. KELLY, 


Commissioner. 


Commissioner’s deposition fee, $115.00, paid by solicitor for the 
defendant, Anderson Fowler. 


RICH’D B. KELLY, Comm ’r. 


(Endorsed :) Ree’d and filed Aug. 18, 1851. Opened for Mr. 
Gregory Oct. 5, 1882. W. H. Bradley, cl’k. 


1146 Exuipit 300. Ap’l 5, 1882. Edward IH. Carpenter, com- 
missioner. 


Agreement made October 1, 1878. between the firm of Lees & Ien- 
dricks, of the city of Chicago, a copartnership composed of Edward 
Lees and Robert J. Hendricks, and James Wilson, of the city of 
New York. 

An agreement was heretofore entered into by the parties hereto, 
which was dated December 29, 1876, and a further agreement was 
entered into by them, together with Anderson Fowlerand James Tur- 
ner, dated October 1, 1877, and another agreement was entered into 
by the parties hereto and said Fowler dated December 27, 1877, 
each of which agreements is referred to as and is made a part of this 
agreement. 

These presents now witness that Messrs. Lees & Hendricks and the 
several members of that firm do hereby, for value received, grant, bar- 
gain, sell, assign, transfer, and set over to Mr. Wilson, his executors, 
administrators, and assigns, . vver, all right, title, and interest of said 

firm of Lees <& Hendricks, and of each member of that firm, 

1147 of, in, and to any of and all the licenses heretofore issued by 

the United States Dairy Company (of the State of New York) 
to use its patents in the State- of Missouri and Illinois, and in and to 
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the property referred to in the said agreements above mentioned 
and each of them, and in and to the corporation or corporations 
agreed to be formed by the said agreements, so that they hereby as- 
sign and transfer to and vest in Mr. Wilson, and his executors, ad- 
ministrators, and assigns, all and every right and interest of every 
name and nature which at any time theretofore said Lees & Hen- 
dricks, or either member of that firm, had — 

(1.) Under any and every license issued by said United States 
Dairy Company for the use of its patents in Missouri or Illinois. 

(2.) ‘To the factory and real and personal property and rights 
agreed to be conveyed by Mr. Turner to the prospective Illinois Oleo 
Company under the agreement of October 1, 1577, or otherwise. 

(3.) To any share or interest in that or any other company or any 
other property or equity or claim, demand, or right under said agree- 
ments, or either of them. 

And Messrs. Lees & Hendricks hereby covenant and agree to duly 
execute, acknowledge, and deliver to Mr. Wilson or his representa- 

tives or assigns any and all such further assignments and in- 
1148 struments as he or they (paying the expenses thereof) may 

request fully and perfeetly to convey and assure to him and 
them the property, rights, and interests above referred to. 

[In consideration of the assignment and transfer hereby made Mr. 
Wilson takes Messrs. Lees & Hendricks’ place, and agrees to per- 
form their duties and covenants under said agreements in so far 
as they are therein lable to any other person or persons, and he 
hereby agrees to save them harmless from all loss or damage by rea- 
son of any covenant or agreement therein upon their part. 

[In witness whereof the parties hereto set their hands and seals 
October Ist, 1878. 


LEES & HENDRICKS. [t. s. 
EDWARD LEES. rh. s. 
JAMES WILSON. TL. 8. 


City & County or New York, 88: 

On this first day of October, 1878, before me personally came Ed- 
ward Lees, to me known to be a member of the copartnership firm 
of Lees & Hendricks, of Chicago, and James Wilson, to me known _ 
to be the same persons mentioned and described in and who exe- 
cuted the foregoing instrument, and severally, each for himself, ac- 

knowledged that he executed the same; and said Lees also 
1149 acknowledged that he executed the same as the act and deed 
of his said firm. 
J. R. CUMMING, 
Notary Publie. 
New York, October 1st, 1878. 
B. P. Hutchinson, Esq., Chicago, IIL. 

Dear Sir: The undersigned have executed the accompanying in- 
strument of assignment in duplicate, dated Oct. 1, 1879, and now de- 
posit it with you in escrow, there to remain until— 

(1.) Mr. Wilson or his representative or assigns shall have paid 
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the three drafts this day accepted by him and drawn upon him by 
Lees & Hendricks, each dated this day and each for the sum of 
$3,333.00, ane payable in 60 days, another in 90 days, and the other 
in 4 months after date, the payment to be shown by the production 
of the paid drafts or other satisfactory evidence of the fact. 

(2.) Mr. Wilson shall produce and deposit with you a receipt in 
full from Anderson Fowler for his claim against Messrs. Lees & Hen- 
dricks growing out of the business connected with the paid assign- 
ment, and which now amounts to $7,000 or less, or, in lieu of the re- 

ceipt, cash to that amount. : 
1150 This to be done within 6 months from date. When Mr. 
Wilson shall have complied with these two conditions you 
shall deliver to him one of the duplicate instruments thus deposited 
with you, and the other to Messrs. Lees & Hendricks, 

But should any default be made in any of the payments or in the 
deposit above provided, said assignment shall thereby become null 
and void and be of no further effect, and any payments which may 
have been theretofore made by Mr. Wilson shall be forfeited to the 
said Lees & Hendricks as their liquidated damage in that behalf. 

Yours Ke., LEEKS & HENDRICKS. 
JAMES WILSON. 


1151 Unitep STATES OF AMERICA, | 
Northern District of Illinois, | 


g s 8 hy 


The United States of America to I. H. Carpenter, Esq., No. 206 
Broadway, New York city, as commissioner of the said city of 
New York, in the county of New York, and State of New York, 
or any notary public or U.S. commissioner in said county, Greet- . 
ing: 

We, reposing special confidence in your fidelity and prevident cir- 
cumspection, do hereby authorize and appoint you to take the testi- 
mony, in writing, of George Harding, James Wilson, and others 
whom you are hereby authorized and required to bring before you 
at such time and place as you may designate and appoint for that 
purpose, and that at such time and place you will proceed to exam- 
ine under oath said witness- upon the oral interrogatories & cross 
oral interrogatories at the instance of the defendants in a certain 
cause now pending and undetermined in our circuit court of the 
United States for the northern district of Illinois, before the judges 
thereof, wherein Edward Lees et al. are the complainants and An- 
derson Fowler et al. are the defendants. 

The answers to the interrogatories & cross-interrogatories, if any, 
you will cause to be reduced to writing in the order in which they 
shall be proposed and answered, and they shall then be signed by 

sald witnesses. At the foot thereof you will add a certificate 

1152 subscribed by yourself stating that the same were sworn to 

and subscribed by said witnesses, and the time and place 
when and where the same were taken; which said examination of 
said witnesses so taken, with your certificate thereto attached, you 
will send directed to our clerk-of our circuit court of the United 


EDWARD LEES ET AL. VS. ANDERSON FOWLER. 501 


States for the northern district of Illinois, sealed with the names of 
the parties litigant endorsed thereupon, together with this writ, with 
due dispatch. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago, Illinois, this 23d 
day of March, in the year of our Lord one thousand eight hundred 
and elghty-two, and of our Independence the 106th. 


[ SEAL. | WM. H. BRADLEY, Clerk. 


1155 Unirep Srates or America, | 
Northern District of [llinois, j 


“ s Ss = 


In the Cireuit Court of the United States for said District. In 
Chancery. 


EpWARD LEkgs et al. vs. ANDERSON FOWLER ef al. 


It is hereby stipulated by and between the parties to the above 
suit that a dedimus potestatem or commission may issue forthwith 
out of said court addressed to EK. H. Carpent r, sq., 206 Broadway, 
New York city, N. Y., or any notary public or United States com- 
missioner in and for the county and State of New York, to take 
the depositions of George Harding, James Wilson, and such other 
witnesses as may be produced before such commissioner, which depo- 
sitions, When taken and returned into this court, may be read on the 
hearing of said cause with the same effect as if the witnesses were 
personally present and sworn and _ testified therein, and all inaccu- 
racies and informalities in the said commission and said depositions 
in matter of form are hereby waived. This stipulation is not in- 
tended to enlarge the rule or extend the time for defendants to close 
testimony. 

WM. R. PAGE, 
Sol’r for Def’t Anderson Fowler. 
CHAS. A. GREGORY, 
Sol’r for Compl'ts. 


1154 In the Circuit Court of thes United States for the Northern 
District of Illinois. In Chancery. 


Epwarp Lees AND Ropert J. Wenxpricks, Complainants, 
ayainst 
ANDERSON Fowrer, JAMES Witson, W. 8S. Towne, Benyamin P. 
Hureninson, and FRANK Crirvron, Defendants. 
Ciry aNnp County or New YORK, 88: 

I hereby certify that on the 5th and 6th days of April, 1882, be- 
fore me, Edward H. Carpenter, a commissioner duly appointed by a 
dedimus potestatem or commission issued out of the clerk’s office of 
the circuit court of the United States for the northern district of 
[llinois, bearing test in the nameof W. HL. Bradley, clerk of the said 
court, with the seal of said court affixed thereto, and to me directed 
us such commissioner, personally appeared before me pursuant to 
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said commission (which is hereto annexed), between the hours of 
10.30 o’clock a.m. and 5 o’clock p. m., the witnesses, George Har- 
ding, James Wilson, and Anderson Fowler, and William R. Page, 
Esq. ., appeared as counsel for the defendants and Charles A. Gregory, 
Esq., appeared as counsel for the complainants, and the said George 
Harding, James Wilson, and Anderson Fowler being by me 
1155 duly cautioned and sworn, and being carefully examined, de- 
posed and said as appears by the deposition hereto annexed. 

And I further certify that the saiu depositions were caused by me 
to be reduced to writing,and were, after thay had been so reduced to 
writing, read by me to the said witnesses, end were then subseribed 
by the said witnesses, and the same has been retained by me for the 
purpose of sealing up and directing the same to the clerk of the 
court, as required by law. 

And I further certify that the reason why the said depositions 
were taken was that the said witnesses reside at New York and 
Philadelphia, more than one hundred miles from the place where 
this cause is to be tried. 

And I further certify that I am not counsel or attorney to either 
of the parties, nor am I interested in the event of the cause. 

And I further certify that the fee for taking said depositions, $140, 
has been paid to me by the defendants, and the same is just and rea- 
sonable. 

In testimony whereof I have hereunto set my hand and official 

‘al at the city of New York, in the county of New York and State 
of New York, this loth day of April, 1SS2. 

EDWARD H. CARPENTER,  [seat.] 


Commissioner. 


1156 In the Cireuit Court of the United States for the Northern 
District of Illinois. 
Epwarpb Lees AnD Ropert J. Henxpricks, Complainants, 
agaist 
ANDERSON Fow Ler, JAMES Witson, W. S. Towne, Bensamin P. 
Hurcurnson, and FRANK Crivron, Defendants. 


‘ 


Depositions of George Harding, James Wilson, and Anderson Fow- 
ler, taken by Edward H. Carpenter, commissioner, on the execu- 
tion of a dedimus potestacwm or commission to him directed to ex- 
amine witnesses at New York, issued out of the circuit court of 
United States for the northern district of Illinois on the 25d day 
of March, 1882, at the instance of the defendants. 

1157 Office of Edward H. Carpenter, commissioner, No. 206 

roadway. 
New York, April 1st, 1882—12 o’clock m. 
Present: The commissioner; Wm. R. Page, Esq., of counsel for 
the defendants; Charles A. Gregory, Esq., of counsel for complain- 
ants. 
The witnesses a ed failing to appear the hearing is ad- 
journed to Monday, April 3, 1882, at 10 o’clock a. m. 


Le 
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New York, April 3, 1882—10 o’clock a. m. 
Present: The commissioner, Mr. Page, and Mr. Gregory. 


Hearing adjourned by consent to April 4th, 1582, at 11 o’clock a. m. 


New York, April 4, 1S82—11 o’clock a. m. 
Present: The commissioner, Mr. Page, and Mr. Gregory. 
Hearing adjourned by consent to April 5th, 1882, at 10.50 o’clock 
a.m. 


New York, April 5th, 1882—10.30 o’clock a. m. 


1158 Present: The commissioner, Mr. Page, Mr. Gregory, and 
the witness, George Harding. 


GEORGE HARDING, a witness called on behalf of the defendants 
herein and residing at New York and Philadelphia, more that one 
hundred miles from the place where tliis cause is to be tried, being 
duly cautioned and sworn, and being carefully examined, deposes 
and says as follows: 


By Mr. Pace: 


(). What is your name? 

A. George Harding. 

(). Where do you reside, Mr. Harding? 

A. Here and in Philadelphia. 

(). What is your business ? 

A. Attorney and counsellor at law. 

Q. How long have you been attorney and counsellor at law? 

A. About 32 vears, I think. 

(). What branch of law do you give particular attention to? 

A. Patent cases, : 

— Q. Did you ever become interested in the subject of the manu- 
facture of oleomargarine; and if so, about what time did your 
connection with that interest commence ? 

A. I did; in about 1876. 

(). Did you become pretty extensively interested in it? 

A. Yes; IL invested a good deal of money in it. 

(). Do you know James Turner ? 
1159 A. I do. 
(). Where did you first meet Mr. Turner ? 

A. I remember meeting him at the Catskill steamboat in this 
city, and having conversed with him; [ may have been introduced 
to him—may have met him before; but | have no distinct recol- 
lection of it. 

(. Was he accompanied by any person on that oceasion; and, if 
so, by whom ? 

A. He was accompanied by Mr. James Wilson. 

(). Do you remember about what year that = when you met 
Mr. J urner at the Catskill boat accompanied by Mr. James Wil- 
son * 


ry I think it was in August, 1878S. 
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Q. At whose solicitation did Mr. Turner come there; who brought 
him there ? 

A. He was accompanied by Mr. James Wilson ; and I expect he 
‘ame at Mr. Wilson’s suggestion. 

Q. What was the purpose of their coming there ? 

A. Mr. Wilson had urged me to purchase Mr. Turner’s interest 
in a contract between Lees and Hendricks and Fowler and Turner 
and Wilson touching on oleomargerine company or an interest in 
Chicago. 

Q. We have an exhibit here that has been introduced ; the origi- 
nal document is not here, but it is marked “ Exhibit Z;” will you 
please read that document and state if you know what it is ? 


(Witness examines Ex. Z.) 


1160 A. This paper was a paper executed at the time of our 
meeting on that day, I presume. 
(). And did you execute any papers or acceptances your- 
self on that occasion ? 

A. Yes; I signed three acceptances and left them with Mr. Wilson, 
who was 11 company with Mr. Turner. We went into the office of 
the cap’t of the steamboat and signed them very hurriedly, as the 
boat was about leaving. I remember that circumstance. 

Q. And what did you do with those papers? 

A. | left them with Mr. Wilson. 

Q. With instructions to do anything with them ? 

A. Mr. Wilson was to have the interest of Turner transferred to 
me, and he was to deliver the acceptances to Mr. Turner, and 
Wilson said he would pay one or two of them—either one er two of 
them—I am not certain which that he promised to do. 

The document to which the witness refers is marked “ Exhibit Z,” 
attached to the testimony taken before Walter Butler, master in 
chancery. 


Q. Did you go tothe city of Chicago in January, 1879; and, if so, 
for what purpose did you go out there? What was the occasion 
that called you to Chicago ? 

A. I had some professional business there, and while there I in- 
tended to look after these acceptances. One of them, the second ae- 

ceptance, was not paid by me; was protested and suit had 
1161 been commenced on it in Philadelphia. The third accept- 

ance, I think, had also been protested, and suit either had or 
was about to be commenced against me. I am not so clear about the 
condition of the third as I am of the second. 

Q. Will you please state, Mr. Harding, what steps you took while 
in Chicago in reference to these acceptances and the suit that had 
been commenced against you ? 

A. I defended the suit in Philadelphia on the second acceptance. 
I may state that [ paid the first acceptance. I defended the suit on 
the second acceptance. I objected to the payment of the money, 
because my understanding was that Mr. Wilson was to pay it, and 
I thought by allowing it to go he would probably pay it if I did 
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not. However, suit having been commenced upon it and probably 
upon the third acceptance, I wanted to arrange with the parties 
holding the notes or owning them to adjust the matter in some way, 
either by withdrawing the suit or holding Mr. Wilson liable. At 
all events I went out to see about the matter. I cannot recall ex- 
actly my frame of mid, or what I fully expected to acomplish when 
[ went out to Chicago in this regard. I know [ had it in my mind 
to settle, arrange, or dispose of this claim in some way during my 
visit to Chicago if I could do so. 
Q. That contract of October Ist, 1875, of which you ob- 
1162 tained the assignment from Turner of his interest, makes ref- 
erence to the existence of a certain mortgage upon property 
that had been assigned to a proposed company in Illinois that was 
to be formed thereunder. Do you know whether that mortgage was 
paid or what became of it ? 

A. When I went to Chicago I ealled on the president of the bank 
there, who, I think, claimed to be the owner of the acceptances, and 
by whom the action or suit was brought, and [ made some sugges- 
tion, or he made a suggestion to me which led me to.think that if 
the butter factory property was in the hands of the parties connected 
with Mr. Turner that it might possibly be the basis of a settlement, 
and he either told me during the conversation or [ got that idea 
from some conversation at that time that I should see Mr. Turner's 
counsel, Mr. Moran. The president of the bank claimed to own the 
acceptances for the bank, and that they were not in the hands of Mr. 
Turner; that they had furnished funds on the acceptances, but he 
intimated that I had better see Turner's counsel, Mr. Moran. I 
ealled on Mr. Moran, and learned from him that the butter factory 
had been sold under mortgage. This was a great surprise to me, as 

[ had supposed that Mr. Towle, who was a trustee, and Mr. 
1163 ‘Turner would see to the payment of the interest on the mort- 
eage; it was asmall amount. 

Q. Upon making that discovery did you bring about an inter- 
view between any gentlemen on Jan’y 11th, 1879; and, if so, where 
was that interview held, and who was present ? 

A. After I had gone to Chicago I think I called first on Mr. An- 
derson Fowler and told him the difficulty [ was in and the annoy- 
ance | had had about these acceptances. He introduced me to the 
president of the bank,a Mr. Gage, whom I did not know personally. 
After seeing Mr. Moran I spoke to Mr. Fowler, or Mr. Fowler may 
have accompanied me to Mr. Moran’s; I could not be certain; but 
at that time I spoke to Mr. Fowler about the property having been 
sold out under the mortgage. I consulted with Messrs. Offield [and] 
Towle, and made such investigation as to the sale of the property as 
led me to think that there had been some collusive sale of it with- 
out proper advertisement, and that Mr. Turner was the real pur- 
chaser of the property. Mr. Moran would not admit that, but from 
his manner I came to that conclusion, and investigated the cir- 
cumstances of the sale, and found that it had been advertised in 
some obscure journal, and | proposed to take measures to set aside 
the sale of the mortgage. At the same time Mr. Moran sug- 
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1164 gested that something could be brought about by which 

the proceedings for the setting aside of the sale of the mort- 
gage would not take place, and whatever claim I myself had or the 
parties with me had against the property would be released. 

Mr. Moran suggested to me, or I suggested, that Mr. Turner meet 
Mr. Offield and myself to seeif anything could be done in that way. 
Before doing so I had seen Mr. Fowler, who said he would aid me in 
any way in obtaining relief from the payment of these acceptances 
in the suit against me. An interview was held, I think, that after- 
noon or the next day after these things had transpired at the Grand 
Pacific Hotel, at which were present Mr. Offield, Mr. Towle, Mr. Mo- 
‘an, Mr. Turner, and myself. 

Q Did that meeting result in any understanding; and,if so, what ? 

A. Mr. Moran, while careful not to admit that Mr. Turner owned 
or controlled the property, stated and suggested that if I could ob- 
tain a release which would prevent any suit or a discharge of any 
claim against that mortgaged property that he, Mr. Moran, was un- 
der the strong impression or opinion that he could bring about an 
adjustment of the pending suit against me and the return of the two 

unpaid acceptances. He would not admit Mr. Turner’s power 
1165 tosurrender the acceptances, because they were in other hands 

and he had received value for them. Of course I could not 
make any agreepent to do anything, because I was only one of three 
parties that could do or had the authority to do what was suggested on 
his part. Mr. Moran did not state that he could certainly bring 
about the result, but a sort of program-e was laid out by him which 
if I could carry out on my part he could bring about on his part, 
but it was not definitely understood that I could bring it about on 
my side, nor was it certainly understood that he could do so on his 
part, but it was left in the condition that I felt a strong impression 
and a reasonable confidence that it could be brought about on their 
part if I could bring it about on my part; that is, if I could affect 
the release of the claims against the mortgaged property, and would 
not proceed with the suit to set aside the mortgage sale, he, on his 
part, would bring about the surrender of the acceptances to me-— 
the two unpaid acceptances and the discontinuance of the pending 
sult. 

Q. Was any document drawn up or executed that night ? 

A. No document was drawn up or executed that night; 

1166 there was no one who had the power; I could not do what 
was expected or proposed on my part, for Thad not the power 

to do it, and | had not obtained the consent of the parties further 
than an intimation from Anderson Fowler that he would be willing 
to do anything to aid me; I think he made that suggestion to me 
in the afternoon, after I had seen Mr. Moran; I asked him what he 
though Lees and Hendricks would do; he said he thought Lees and 
Hendricks would be largely governed by what he thought was right, 
and he invited me to come out to his factory and he would send for 
them and introduce them to me: my relations with Mr. Wilson at 
that time were not very friendly; [ had not seen him for a long 
time, and I did not know what he would be willing to do; so I am 
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certain I did not make any contract or agreement to do anything; I 
knew that there was no person that had the power to give up the 
notes, as I understood, or to make any contract on their part; I was 
not absolutely certain that even if I could carry out the part that I 
was to do that Mr. Moran would be able to carry out the part that 
he undertook to do. This conversation, however, gave me sufficient 
hope that it could be brought about to induce me to under- 
1167 take to bring it about on my part. 
Q. Did you meet Messrs. Lees and Hendricks the next 
day at Mr. Fowler’s office, at the stock-yards ? 

A. The next morning early I went out to Mr. Fowler’s office, at 
the stock-yards, and he sent for Messrs. Lees and Hendricks; they 
came to the oftice, and he introduced them to me. 

Q. Now, what*conversation took place on the occasion of that in- 
terview, as near as you can recall it? 

A. I explained to Messrs. Lees and Hendricks, as I had before ex- 
plained to Mr. Fowler, my condition in reference to this agreement ; 
there was a general conversation between all parties as to the unfor- 
tunate character of our investments in oleomargerine, and a sort of 
mutual lamentation over our losses and a mutual expression of 
sympathy between all; I think every party present rehearsed the 
circumstances under which they had gone in and the amounts they 
had invested and the apparent unfortunate condition of this in- 
terest in Chicago. The question was discussed as to the value of 
the butter factory and its probable adoption as a site for the Co., and 
Mr. Fowler, I think, expressed the opinion that it was not a good 

location; I do not think that Lees and Hendricks expressed 
11685 a contrary opinion; I had become satisfied that it was not 

a good location from what I had heard while in Chicago. 
Then we each one expressed an opinion that the formation of the 
Co. was a thing that would never take place under that agree- 
ment—the probability was utterly remote—anthat the interests were 
of no practical value. I was willing to sacrifice the $7,000, which I 
had put into it and end the matter there, and each gentleman 
present expressed an opinion of disappointment and chagrin at 
the then condition of the oleomargarine prospects. 

(). Did you explain to Messrs. Lees and Hendricks on that occa- 
sion Just what you wanted ? 

A. I explained to Messrs. Lees and Hendricks that there was a 
claim existing against me, and at the same time as the assignee of 
Mr. Turner 1 stood in his shoes and had a claim against these 
parties for not forming the company. I told them my surprise at 
tinding that the interest on the mortgage had not been paid and 
that it had been sold; that I believed Mr. Turner was the real 
purchaser of the property under the mortgage and he connived at its 
sale, and that there was a probability or possibility of the mort- 

gage being set aside if proceedings were promptly instituted ; 
1169 inquired of Mr. Fowler and Lees and Hendricks if they 
would furnish part of the expenses or aid in the prosecution 
of that suit, but neither of them seemed willing, and I said | was 
unwilling to take that expense and burden on myself. I did not 


i 
' 
: 
| 
; 
| 
i 
i 


508 EDWARD LEES ET AL. VS. ANDERSON FOWLER. 


think the whole thing was worth the litigation. Then there was a 
conversation as to the claims of Mr. Turner against them for not 
forming the company which I alluded to. I then stated that I was 
willing to take this claim if they would assign the entire claim to 
me, upon which I could be authorized to proceed for the setting 


aside of the mortgage sale if they would give me entire control of 


the matter and put me in power. I would either commence a suit 
to set aside the sale or I would release and settle with the Turner 
parties, and if they would give me such an agreement I would on 
my part guarantee them against any swit by Turner under the 
agreement of October.1, 1877, marked “ Ex. DD.” I was to agree to 
defend them In any suit or claim brought by Turner against them, 
or which Turner might have, or I might have as his assignee, against 


Mr. Fowler and Lees and Hendricks for the non-performance of 


the agreement as tothe formation of the Co. under the agree- 
1170) ment of October 1, 1877. The conversation proceeded in 

that way until Mr. Fowler spoke up and said he was willing 
to assent to the agreement which I proposed, and Messrs. Lees and 
Hendricks, after a few moments’ consultation, said they would assent 
also. Then I drew up the paper on the subject, which is dated the 
18th day of January, 1878, which paper is now shown to me, 
and which is in my handwriting. It ts dated 1875 on its face, 
which was undoubtedly a mistake of mine, as it was in 1879. 
The paper is marked * Exhibit 500.” 

I read the paper to them after I had written it, and I ean say that 
every part of that paper was understood by all parties present, or, 
at least, I read and explained it, so that if it was not understood I 
can see no reason for their not understanding it. I did not obtain 
the signature of James Wilson to the paper at that time nor for 
some days after. It was understood that I could not use the paper 
unless all parties signed that paper, and that I would have to get 
Wilson’s signature also before it would be of any avail to me either 
to prosecute the suit for the release of the mortgage or to make any 
adjustment of claims as provided therein. The paper was signed 


by Messrs. Lees and Hendricks, Mr. Anderson Fowler, and myself 


at that time. 
(). It has been charged in the bill that in order to obtain 
1171 =the signatures of of Lees and Hendricks to that document 
which has just been introduced you practiced upon them a 
deceit, in that you had already settled your difficulties with Mr. 
Turner, and that said ‘Turner was released from all claims. I would 
ask you whether Mr. Turner had been released at that time, and 
whether you made any such representation to them as charged in 
the bill ? 

A. Turner had not been released; I had no power to release him, 
and the only examination was the one at the Grand Pacific Hotel, 
when it was distinctly understood that I did not possess the power to 
release, but must confer or obtain from Mr. Fowler, Lees and Hen- 
dricks, and James Wilson their consent to my releasing—must ob- 
tain their authority. I did not know that I could obtain it) From 
Mr. Fowler’s manner to me in the afternoon before this meeting I 
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felt confident that we would get his assent, but I did not know what 
Lees and Hendricks would do, and I was quite anxious in my mind 
to know whether James Wilson would consent to it, and I had my 
doubts whether Mr. Turner or bis counsel, Mr. Moran, would carry 
it out or be able to carry out the agreement of what they proposed 

to do on their part; hence I was very careful in making the 
1171} contract to obtain authority to institute suit to set aside the 

mortgage sale in the event of their not being able to or will- 
ing to carry out their part of the agreement. . 

(). Was there at that time,in your opinion, a liability of Lees and 
Hendricks and Fowler and Wilson to Turner under the contract of 
October Ist, 1877, and did you have any conversation at this stock- 
yards interview on that subject? 


Mr. Gregory objects to the question in that form and _ insists 
that the witness should be asked what was said and done there. 
Mr. Pace: The question is withdrawn. 


(Q. Was any communication had on that day touching the sub- 
ject of the lability of Lees and Hendricks and Wilson and Fowler 
to Mr. Turner? 

A, At the interview at lowler’s othice at the stock-yards, at which 
Mr. Fowler, Lees and Hendricks, and myself were present, and to 
which I have above referred to, I asserted that Mr. Turner had a 
claim for non-performance of the contract of October 1, 1877, by 
Lees and Hendricks, Fowler, and Wilson, and that I owned that 
claim and had the right to assert it in Mr. Turner’s name and bring 

suit if I wished. Mr. Fowler and the Messrs. Lees and Hen- 
1172 «dricks recognized that right and I proposed to relieve them, 

if this agreement was made on their part, of all liability for 
any such claim, and I recited this understanding in full in the paper 
which I drew, Exhibit 300, referred to above. 

(). I see that on this contract of October Ist, 1877, there is an en- 
dorsement; the paper is marked “ Ex. J.” Whose handwriting is 
that? : 


(Witness examines Ex. J.) 


A. That is my handwriting. 

(). When was that endorsement drawn up? 

A. On the day which it bears date; the same day that the Ex- 
hibit 800 was drawn up and very shortly afterwards, viz., on the 18 
day of Jan’y, 1879. 

Q. Was that endorsement read over and explained to the gentle- 
men present? 

A. It was. 

Q. At the interview that took place at the stock-yards January 18, 
1879, did any conversation take place while you were present touch- 
ing an assignment of Lees and Hendricks’ interests in the licenses 
for Missouri and Iliinois to Anderson Fowler? And, if so, state 
what conversation took place as fully as you can remember. 

A. Immediately after the paper, Exhibit No. 300, had been exe- 
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cuted by Lees and Hendricks, Anderson Fowler, and myself, 
1173 Mr. Fowler and Messrs. Lees& Hendricks entered into a con- 

versation. I do not think I heard what they said. My im- 
pression is that I went to an adjoining room or stepped out to smoke 
acigar. Ido not remember whether I went out of my own accord 
or whether it was intimated that it would be agreeable if I did so. 
I cannot remember, but I don’t think Il was present at the conver- 
sation. 

Q. Did you return; and, if so, what took place? 

A. I came back after a little while, and Mr. Fowler, in the pres- 
ence of Lees & Hendricks, stated to me that he had bought out their 
interests and wished me to prepare an assignment of it. I drew a 
rough assignment of it, which is marked “ Exhibit J,” and which is 
in my handwriting. This is the paper (pointing to “ Exhibit J”) 
that I prepared at the request of Mr. Fowler in the presence of Mr. 
Lees and Mr. Hendricks and these gentlemen signed the paper then 
and there. 

Q. Does that document or that indorsement marked “ Exhibit J” 
embody the instructions that were given to you by Mr. Fowler or 
Lees and Hendricks or in their presence ? 

Mr. Grecory: Objected to, both as to the form of the question 
and the subject of the question. 


1174 A. All I can say is that Mr. Fowler said to me, “I have 

purchased the interests of these gentlemen, the entire inter- 
est. [ wish you would prepare an assignment of it or a transfer of 
it.” Without any further instructions | sat down and drew what | 
understood to be an entire transfer of that interest, and to save the 
trouble of recitals and references to former contracts I indorsed it 
on the back of the contract of October Ist, 1877. I read the paper 
to all the parties then and there present, Mr. Lees, Mr. Hendricks, 
and Mr. Fowler. The paper was not objected to and was signed by 
the parties. I intended in drawing the papers to assign the entpe 
interests of Lees & Hendricks to Fowler, and drew it in this form 
merely to save the trouble and labor of writing a fuller document. 
I endorsed it on the back of the old agreement of October 1, 1877. 

Q. Was there anything in that conversation said by Mr. Hen- 
dricks to the effect that Mr. Fowler was to hold that interest of Lees 
& Hendricks assigned by that document in trust for them or any 
reference to the subject-matter of a trust? 

A. No reference was made to anything of the kind by either of 

the parties in my presence or hearing. 
1175 Q. At or about this time—in December and January—you 
were largely interested, were you not, in oleomargarine—had 
large interests in the manufacture of oleomargarine ? 

A. I had invested a very large sum of money in oleomargarine 
works in the company organized in the city of New York, and also 
had a considerable amount of money in the oleomargarine works in 
the city of Philadelphia, organized under the Megé patent, besides 
the Turner interest, which I had by the assigment of the Turner in- 
terest in Illinois. 
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Q. At that time how, if you know, were licenses under the Megeé 
patent regarded, as to value; what was the general condition of the 


. 


oleomargarine market at that time? 
Mr. Grecory : Objected to. 


A. I was interested very largely in the New York company—a 
company organized under the Megé patents. The entire property 
of the company had been mortgaged to raise money to carry on the 
works; the company was, in my judgment, insolvent, and the mort- 
gagee had the right to seize and take possession under his mortgage 

of all the franchises and property of the New York company 
1176 organized under the Megeé patents. In order to avoid the 

publicity of his doing so and obtaining from him an equity 
of redemption, we transferred the whole property to this mortgagee, 
and he leased the property to Messrs. Thurber & Company, of this 
city, to carry on the business, and if anything was realized over and 
above the expenses of carrying on the business he was to credit it on 
account of his debt, and was to give the stockholders an opportunity 
to repurchase at the end of a year. [I inquired from time to time 
how the thing was progressing and found that it was not yielding 
anything over its expenses, and was satisfied that the stockholders 
would not attempt to repurchase the property. I considered my in- 
vestment in the New York property of little ornovalue. In Phila- 
delphia the company were in debt and were making little or no profit. 
In January, 1879, 1 inquired as to the prosp- ct in Chicago diligently, 
with a view to determining whether I should endeavor to set aside 
the mortgage and attempt to do anything with the business, and I 
found that the prospect was most discouraging—so much so that I 
determined to have nothing to do with the oleomargarine business 

in Chicago. The oleomargarine product was selling at a low 
1177 rate, and the patent of Meg¢ was being infringed openly and 

not recognized in Chicago. The patent of Megé was not ree- 
ognized in New York at the time and infringers were working more 
extensive ly than the licensees under the patent. 

(). Did you at that time, in January, 1879, have any conversation 
with Lees & Hendricks in which either of them expressed their 
views with reference to the value of tlicir interests in these licenses, 
and, if so, in what manner did they express themselves ? 

A. At the meeting in the counting-house of Mr. Fowler, at the 
stock-yards, on the 15th day of January, 1879, at which Messrs. Lees 
and Hendricks and Mr. Anderson Fowler were present, Mr. Fowler 
introduced me to Messrs. Lees & Hendricks as one of the fellow- 
victims of the oleomargerine enterprize, and at first our conversation 
was in a recital of the misfortunes that had attended the oleomarga- 
rine enterprise in New York and Philadelphia and its apparent 
prostration in Chicago. The expression of disgust with the whole 
business was unanimous from all parties present. 

Q. It appears in evidence in this case that some time in October, 

1877, James Wilson made a proposition, which was embodied 
1178 in the contract, which has been introduced in evidence, to 
purchase back the interests of Lees & Henricks for what they 
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had paid for it, namely, $33,553.53, and also to pay any claims that 
were then existing or held by Fowler against Lees & Hendricks for 
loss in the manufacture at Chicago and St. Louis. Do you know of 
the existence of that contract? 

A. I cannot recollect any circumstances which would have di- 
rected my attention to that contract. 

Q. Did you in any manner or at any time advise Mr. Wilson not 
to carry that contract out, or did you throw any obstacle in the way 
of its being carried out: and, if so, what did you do in that regard ? 
I refer to the contract dated December 27th, 1577. 


(Witness examines contract.) 


A. I never interfered with the carrying out of that contract, and 
never advised Mr. Wilson not to carry it out. I have no recollee- 
tion of doing anything whatsoever in referenee to that contract or 
advising anybody concerning it; I am confident I never did. 
~ Q. It also appears in evidence that in the fall of 1875, about 
one year afterwards, another proposition was made by James 
Wilson to Messrs. Lees & Hendricks to purchase their interest 

in the licenses for Illinois and Missouri: for the sum of 
1179 $10,000, which proposition was embodied in a contract 

which was executed and dated October Ist, 1878; and Mr. 
Lees, in referring to that, testifies that Mr. James Wilson told him 
in November, 1879, that that contract would have been carried out 
only for Mr. Fowler and Mr. Harding. I would ask you whether 
you ever advised Mr. Wilson not to carry out that contract, or in 
any manner interfered with or obstructed him in carrying it out— 
what you said in that regard. 

(Witness examines contract.) 


A. I never did interfere with the carrying out of the contract re- 
ferred to in the question. I never advised Mr. Wilson not to carry 
it out. I don’t think I ever talked with Mr. Wilson about this con- 
tract. 

Q. Have you ever met either Mr. Lees or Mr. Hendricks since 
you met them in Chicago in January, 1879? 

A. I think the meeting at Fowler’s counting-house, at the stock- 
yards in Chicago, was the first and only time that I ever saw these 
gentlemen. 

Cross-examined by Mr. Grecory : 
(J. Are you one of the parties named as party defendant in this 
bill? 
1180 A. Iam so informed; I have never been served with any 
process or officially notified in any way that I was party de- 
fendant in the bill; my only knowledge of the bill is from hear- 
say. 

Q. Do you know anything of any benefit or advantage to the 
complainants in relation to the matters set up in the bill? Do you 
know the scope of this bill—what relief it prays for against Ander- 
son Fowler—or do you know what this suit is about ? 
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A. I have been shown, within the last few days, what I was in- 
formed and supposed to be a copy of this bill. I might have seen 
the bill before. I do understand the complaint against Anderson 
Fowler and the relief asked for by Messrs. Lees & Hendricks. 

Q. Do you know of any matter or thing of advantage to the com- 
plainants in this matter? 

A. L have carefully reflected on the matters set forth in that bill 
and on the relief prayed for by Lees & Hendricks, and nothing that 
I can recall would: be of advantage to Lees & Hendricks in the 
maintenance of their case against Anderson Fowler, or aid them in 
obtaining the relief prayed for by them. 

Q. You have testified that Anderson Fowler, in the interview at 

the stock-yards counting-house in January, 187%, said to you 
1181 he had bought out the interest of Lees and Hendricks, and 

you should draw an assignment, or words to that effeet. Did 
you ever afterwards communicate any such fact or supposed fact to 
anv other party ? 

A. I cannot recollect having done so. 

(J. State whether or not Anderson Fowler ever expressed to you 
a desire to keep that matter private or secret ? 

A. It was suggested by Mr. Fowler immediately after the draw- 
ing up of the agreement and its execution that it should be private, 
or at all events that nothing should be said on the subject that 
should reach Mr. James Wilson. 

(). Was any reason assigned by him for desire to keep this quiet ? 

A. There were certain claims and liabilities or acceptances which 
Mr. Fowler thought there was a possibility he might assert suecess- 
fully against Wilson and obtain something from and out — them. 
It was stated that possibly he might by the parties present. This 
suggestion arose during the conversation after the execution of the 
agreement. It seemed to be a sort of passing remark, and it was 
acquiesced in, and I feel satisfied its object was as I have stated. No 

particular point was made of it in preparing the paper. 
1182. Q. You say, however, that the secrecy which was enjoined 
there so far as you know was acted upon, do you? 

A. I don’t remember of ever having mentioned if to any one. 
[ cannot recollect that I ever mentioned it. The only two persons 
that I would have any occasion to mention it to would be either 
Mr. Towle or Mr. Wilson, and I am not certain’about Mr. Towle. 
[ don’t think I saw Mr. Wilson personally, as we were not on very 
good terms at the time of executing this agreement or for a long 
time afterwards; I don’t think until a year or more afterwards. 

@. When did Mr. Wilson set out in his efforts to sell licenses for 
Iliinois atid Missouri, subsequent to the fall of 1878 ? 

A. I can state circumstantially what occurred between the time I 
bought Turner’s interest in August, 1878. In the summer of 1578, 
owing to a large demand for butter abroad, the prospects of the 
oleomargarine business in the city of New York were very bright, 
and all parties interested in it were very sanguine. It was in con- 
sequence of this bright prospect that I was induced to purchase the 
Turner interest in August, 1878. In the fall of 1875, in the month 
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of September or the early part of October, advices were received 
from Europe that the butter had been found unsatisfactory 
1183 and that an immense quantity which had been shipped 
abroad for sale on commission was held by the parties there 
subject to the company’s order, being unsatisfactory, and no money 
could be obtained for it from the parties to whom it had been shipped 
except the amount advanced, which was less than it cost. A recla- 
mation was also made on the company for the loss to which the 
parties who had taken it on advances claimed to have sustained. 
This caused in the latter part of October or early part of November 
a great depression in-the oleomargarine interests, and about the 
middle of November a meeting of the stockholders or directors was 
called [and] an examination and investigation made, which resulted 
ina very severe criticism of Mr. Wilson’s management and a discovery 
of the fact that the business had been run to a great loss up to that 
time. <A call was made upon the stockholders to come to the relief 
of the company and make a loan or else it would have to stop the 
works. They all declined to do so at that stage of things and there 
was a very bitter feeling on the part of Mr. Fowler and I think 
all the members of the company against Mr. Wilson. 
1154 Q. What company do you allude to? 

A. The New York Commercial Manufacturing Co., which 
was a licensee under the Mege patent. I was a stockholder, Fowler 
was a stockholder, and Mr. Remsen, of this city, was a stockholder. 
He has loaned the company some $250,000 and held a mortgage for 
that amount, and threatened to enforce his mortgage unless we would 
agree to convey to him the factory and the licenses under the patent 
and make him an absolute title to the property of the butter works 
in New York, consisting of franchises and licenses under the patent. 
That practically destroyed the value of our stock in New York in 
my judgment, leaving us only the equity redemption, as it were, 
which resulted in Mr. Remsen’s agreeing to resell to the stockhold- 
ers, or any number of them, who would pay him a certain sum at 
the end of the year. I think that sum was $100,000; I would not 
be certain. In consequence of the bad feeling which was manifested 
toward Mr. Wilson he left the city of New York, and I did not hear 
from him until the ensuing spring. I made inquiries to find his 

whereabouts from time to time, and heard of his being in 
1185 Cincinhati in the spring of 1879, but I could get no informa- 

tion from him about this subject-matter. I think he must 
have left the city of New York in November or December, 1878. 

Q. How long did he remain in the West, so far as you know ? 

A. When I visited Chicago in January, 1879, I heard nothing of 
Mr. Wilson there whatever. I think along in the spring or summer 
of 1877 I heard of his being in Cincinnati. 

Q. Working up a sale there ? 

A. No; I heard he was at the Grand Hotel. I was in Cincinnati 
in the summer of 1879 and tried tosee him, but could not. I heard 
of his having been at the Grand Hotel, but he was not there at that 
time. I heard nothing from him of his working up the sale of 
licenses in Missouri and Illinois until a short time before the sale of 
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1879 was made. Mr. Fowler told me that Wilson had written to 
him that he was going to sell Ohio, Illinois,and Missouri for a con- 
siderable price, and wanted to know if he would be willing to sell 
his interest. P remember it distinctly, for it made a great impres- 
sion on my mind, and I did not believe either. I had no confidence 
in it. 
1186 Q. Did Fowler tell you, or inform you by any means, what 
the price Wilson informed him he expected to obtain for the 
Missouri license was and what the price of the Illinois was? 

A. Fowler did at the time tell me what Wilson told him he ex- 
pected to get for them. ‘The sum was a great surprise to me, but | 
cannot recollect the amount definitely now. I[t was a very large sum, 
and it struck me at the time as being a very largesum. Mr. Fowler 
wished me to go out West about it. 

Q). ‘This was the early part of November, 1879? 

A. I think 1t was about that time Mr. Fowler wished me to go out 
to Chicago about it. I had so little confidence in there being any 
such sale made that I would not go out. I could not get the time to 
go out. 

Q. Did he tell you how much Wilson was to get for his interest; 
did he tell you what Fowler was to get for his portion, and did he 
tell you what Lees & Hendricks’ proportion was to be? 

A. Mr. Fowler told me, in reply to some inquiries made by me, 
that I would be repaid the $7,000 which I had invested, and that 
Wilson would take one-third and Fowler would take the other two- 

thirds. 

1187 Q. What did he say about the Lees & Hendricks interest ? 

A. Before I went out to Chicago he spoke and talked as if 
he was te take the other two-thirds interest. I now recall to my 
mind that the sale of the Missouri license, in which I had no interest 
whatever, took place first, and Mr. Fowler stated to me that he had 
sent one of the firm down to St. Louis to deliver the papers, and told 
him not to deliver them until the money was paid. 

@. One of what firm ? 

A. One of the firm of Lees & Hendricks. The next time I saw 
him he told me that Lees or Hendricks, one of the firm, who had 
gone to St. Louis to deliver the papers and get the money, had in- 
sisted on retaining half of it. Fowler spoke of it with a great deal 
of feeling. I remember alluding to the large and unexpected amount 
that had been realized from this Missouri interest, and, knowing the 
small amount which Lees & Hendricks had realized: from it, I ex- 
pressed to Fowler a sort of sympathetic regret for Lees & Hendricks in 
the matter, and suggested to him that he ought to do something for 

them in the premises, and he said to me that he would have been 
1188 willing to have treated them handsomely but for the course 

they had pursued, and that the assertions they made as to the 
fraudulent character of this transaction had compe ‘led him to vin- 
dicate himself; that was the time the conversation took place defi- 
nitely as to it. In faet, 1 urged him from sympathetic motives to do 
something for them. I said, “ You ought to do something for these 
gentlemen in the matter; this is a large amount you have received 
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from this thing in an unexpected way, and I think something ought 
to be done for them.” That was the conversation I had with Mr. 
Fowler touching the point inquired of. Afterwards I went to Chi- 
cego to execute the agreement for the Chicago interest, expecting to 
meet Mr. Wilson and Fowler and the parties, or their representa- 
tives, who were to purchase Chicago. When I reached Chicago Mr. 
Wilson was not there, and had gone away suddenly the night be- 
fore, although it was known I was coming, and I was very indignant 
and left my papers for signature with Mr. Towle or Mr. Bennett, 
with instructions to deliver in ease they paid the $7,000, with in- 
structions not to deliver them until he recovered the money, 
1189 and that no papers would be executed unless I was paid the 
87.000. 

Q. Do you recollect the date; was it in December, 1879? | 

A. It was in the winter of 1879, after the Missoury sale had taken 
place & before the consummation of the [linois sale. 

Q. Now, this conversation with Anderson Fowler, with reference 
to the claim of Lees & Hendricks set up by them, was after the con- 
troversy had arisen between Lees & Hendricks and Anderson Fow- 
ler, was it not? 

A. It was after one of the firm of Lees & Hendricks had returned 
from St. Louis and retained half of the purchase-money, but before 
we! suit had been commenced. 

. Do you remember how many days intervened between these 
hes ap pointments; do you not know that the suit was commenced 
before the Illinois sale was consummated ? 

A. I think the suit, was commenced some days after the return of 
one of the firm of Lees & Hendricks from St. Louis and before the 
final delivery of the papers to the parties who purchased Illinois. 

(). So that you know from recollection now that the making of 
the sale of the Illinois interest was enjoined by the suit, and that by 

stipulation afterwards the sale was permitted to go on? 
1190 A. My recollection is as you state in the question. 

Q. Now, then, vou recollect, do you not, that the conversa- 
tion between you and Anderson Fowler with reference to the claim 
of Lees & Hendricks was after the suit was commenced ? 

A. No; it is just the other way. My recollection is that Ander- 
son Fowler informed me of Lees or Hendricks having retained part 
of the mon-y of the St. Louis purchase before I went to Chicago, and 
the suit was not commenced until the day I left Chicago or the day 
or “en 

. Do you remember how many days they retained part of that 
Fm ? 

A. I don’t recollect that. 

Q. It was only two or three days? 

A. It might have been two days or two weeks. 

Q. On further reflection, do you not think the conversation with 
Anderson Fowler with reference to the asserted claim of Lees & 
Hendricks was subsequent tothe time when Lees & Hendricks had 
paid over the money and was after the controversy between them 
was already afoot—the suit? 
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A. I feel very confident that the communication was made to me 
before the commencement or inauguration of the suit in reference 
to the Chicago matter. 


1191 | Redirect examination by Mr. Pace: 


Q. You stated that when you heard the price mentioned which 
Mr. Wilson expected to get for the sale of Missouri and Illinois that 
it created a profound impression upon your mind. Why did the 
mentioning of that price create such an impression ? 

A. I had given up all hope or expectation that any money would 
ever be realized from licenses under the Mege patents either in Ohio, 
[llinois, or Missouri; my attention dwelt more especially on the 
Chicago matter. 


GEORGE HARDING. 


Sworn to and subscribed before me this 10th day of April, 1882. 
[SEAL EDWARD H. CARPENTER, 


Commissioner. 


Adjourned to April 7th, 1882. 


1192 =In the Circuit Court of the United States for the Northern 
District of Illinois. 
KpwARD Lees AND Ropert J. Henpricks, Complainants, 
agamst 
ANDERSON FowLrerR, JAMES Witsox, W. S. Towne, Bexsamin P. 
Hurcuinson, and Frank Crirron, Defendants. 


NEw YORK, April 6th, 1SS2—11 o’clock a. m. 

Present: The commissioner, Mr. Page, Mr. Gregory, and the wit- 
nesses, James Wilson and Anderson Fowler. 

James Witson, one of the defendants, residing in the city of New 
York, more than one hundred miles from the place where this cause 
is to be tried, being duly cautioned and sworn, and being carefully 
examined, deposes and says as follows: 


Direct examination by Mr. Pace, counsel for the defendants: 


(). What is your name in full and where do you reside? 

A. James Wilson; in the city of New York. 

(). In what business are you engaged ? 

A. Iam a manufacturer of oleomargarine. 

Q. Do you know Anderson Fowler, Edward Lees, and Robert J. 

Hendricks? 
1193 A. I do. 
Q. When did you first meet Robert J. Hendricks? 

A. I don’t believe I can state the year; I met him first in the 
office of Anderson Fowler, at No. 17 Broadway; that must be seve- 
ral years ago; I can't state positively. 

(). Where did you see him first? 

A. To my recollection | met him first in the office of Anderson 
Fowler. 
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Q. For what purpose was he in the city of New York at that time, 
if you knew? 

A. I can’t state for what purpose he was here; I was sent to meet 
him to discuss the question of oleomargarine. 

Q. Was tivere a negotiation here in New York in which you, An- 
derson Fowler, and Robert J. Hendricks took part at or about that 
time? 

A. Yes; I can’t remember positively the year; it certainly must 
be four to five years ago the first time I met Mr. Hendricks, and 
there was a negotiation conducted in relation to oleomargarine 
which resulted in a contract. 

Q. The contract that was entered into has been introduced in evi- 
dence; it is dated December 29th, 1876. Will that enable you to 
locate the time? 

Witness: Let me see it. (Paper shown.) 

Q. It was about the date of that contract? 

A. Yes; the contract was drawn in Judge Fullerton’s office, if I 
remember correctly. 

(). At the time that Mr. Hendricks was in the city of New York 

at that time, what steps did you take and what interviews did 
1194 you have in reference to making an examination of the pro- 
cess and value of oleomargarine manufacture? 

A. The first time I met Mr. Hendricks, as I say, was in Mr. Fow- 
ler’s oftice, and the subdject was there discussed. 

Q. Was it discussed pretty fully ? 

A. The general subject was discussed. That was the first inter- 
view T had with him. 

Q. Did he at any time accompany you to the factory ? 

A. He went there himself; he didn’t accompany me; he came 
there afterwards. 

Q. Did Mr. Hendricks after going to the factory express himself 
as to any opinion he had formed in relation to the process of man- 
ufacturing oleomargarine and its value? 

A. I can’t remember just what he may have said at the time. 
The only thing I can state is that after examining it this contract 
was entered into. The precise language I cannot remember. 

Q. Did Hendricks at the interviews that preceded the making of 
that contractin Judge Fullerton’s office know or was he advised by 
you or by Anderson Fowler that Fowler Brothers had an interest 
already in the manufacture of oleomargarine ? 

Witness: Did he know it? 

COUNSEL: Yes. 

A. Yes. 

Q. Do you know whether Mr. Hendricks or Messrs. Lees & 

1195 Hendricks had made any attempted negotiations prior to the 

negotiations whicl: resulted in that contract that was drawn 

in Judge Fullerton’s office with reference to the purchase of the in- 
terest In the oleomargarine business ? 

A. Mr. Turner, of Chicago, stated that they had endeavored to 
negotiate an interest with him. 
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Q. When you met at Judge Fullerton’s office was Mr. Hendricks, 
Mr. Fowler, and yourself present for the purpose of having a con- 
tract draw up? 

A. Leannot state whether they were both there or not at that 
time. I can’t state whether Mr. Fowler was there or not. Hen- 
dricks was there. 

(). What was the purpose of going to Judge Fowler’s office ? 

A. For the purpose of making this contract. 

Q. Were the terms which were to be embodied in the contract 
discussed there between you in the hearing of Mr. Hendricks ? 

A. To the best of my recollection, we told him what we had 
agreed upon before we came there. We stated to Judge Fullerton 
what was agreed upon, and the contract was draw up. 

Q. And was it executed in Judge Fullerton’s office after it was 
drawn up? 

A. I believe it was. 

(. That was the contract, was it not, whereby Lees & Hendricks, 
yourself, and Anderson became jointly interested to the extent of 

one-third each in licenses in Missouri and Illinois? 
1196 A. Yes; sir. 
(). That contract has been introduced in evidence, dated 
December 29, 1876? 

A. Yes, sir; it is about six years ago. 

Q. What did Mr. Fowler pay for his one-third interest ? 

A. If you want an answer to that, before Fowler became inter- 
ested in Illinois he was interested in Missourifirst. He and I owned 
in Missouri jointly, and when Hendricks came here we took the two 
States together and made a third interest. The valuation put on 
the two States together was $100,000. 

Q. And how much did Mr. Fowler pay for his interest ? 

A. One-third, $33,533.33. 

©. And Lees & Hendricks? 

A. The same. 

(). Did you at any time ever tell Mr. Lees or tell Mr. Hendricks 
that Anderson Fowler had not paid as much for his interest as Lees 
& Hendricks had paid for theirs? 

A. I have no recollection of ever having made that statement. 

Q. You state that Anderson Fowler paid $35,553.55 for his one- 
third interest. In what manner did he make that payment? 

A. In ecash—part of it—and the balance in stock of the Commer- 
cial Manufacturing Company. 

Q. How was that stock of the Commercial Manufacturing 
1197 Company received? Was it received as cash? 

A. It was received at the same price that he paid for it in 
cash. 

Q. The contract that was entered into in December, 1876, pro- 
vided for the establishment or creation of a corporation for the man- 
ufacture of oleomargarine under those licenses. Can you state why 
that corporation was not organized ? 

A. To the best of my recollection both parties on the other side— 
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that is, Fowler and Lees & Hendricks—relied on me to put it into 
operation, as near as [ remember. 

Q. Did Anderson Fowler at any time express his desire to have 
it organized or make any request of you in that regard ? 

A. He did. 

Q. From conversations that you may have had at or about this 
time state whether Anderson Fowler showed any desire or anxiety to 
have the organization completed ? 

A. I may go on and give a better reason why it was not organ- “a 
ized. The contract provided that it could not be organized without 
the consent of all parties. I think the contract provided for that. 
To organize it it was necessary for me to go to Chicago, and at that 
time I could not get away; that is my recollection. 

Q. So that your inability to go out there was your inability to 
find time? 

A. I was pressed for time. 
1198 Q. Did Anderson Fowler in any manner obstruct or throw 
any obstacles in the wey of organization that you know of?. 

A. He did not. 

Q. The contract that was entered into in New York provided that 
one of the firm of Lees & Hendricks should devote his attention to 
the manufacture, if any was established here, and also provided that 
the expenses or capital necessary to run the manufacture of oleo- 
margarine should be contributed one-third on prorating interests. 
Did you in any manner ever assent or were you ever asked by either 
Lees or Hendricks to excuse them from paying their share in the 
manufacture at that time? Were vou ever asked by them to release 
them from advancing their share of capital under that contract ? 

A. I have no recollection of any such request as that ever being 
made. 

(). Can you state the reason why the factory in St. Louis failed ? 

A. Well, that is a pretty hard question—why it failed. The fae- 
didn’t fail; the business failed. The business at that time was a 
new industry and required a full knowledge in all its details to 
me.ke it a success. The failure might have arisen from two causes, 
lack of demand of the product after it was manufactured or a lack 
of knowledge how to produce the manufactured article. 

Q. Who had charge of the factory in St. Louis ? 
1199 A. I believe Mr. Hendricks had. 
Q. Mr. Hendricks ? 

A. Yes, sir. ~ 

Q. Do you know why the factory was subsequently closed up ? 

A. It proved a loss. 

Q. Do you remember anything in relation to a contract that was 
executed that had been made by James Turner to sell a large quan- 
tity that had been manufactured in Chicago to a German party ? 

A. I have heard of such. 

Q. That contract was cancelled, was it not, after the formation of 
your company ? 

A. I believe there was some general talk upon it, and it was con- 
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sidered for the best interests that it should be cancelled; that is my 
recollection. 

Q. Do you know whether Lees & Hendricks consented to the can- 
cellation of the contract ? 

A. I have no personal knowledge of that. 

Q. Do you know why the Chicago factory was closed up? 

A. The same cause as in the St. Louis factory; it was found to be 
unprofitable. 

Q. Did you about the month of December, 1877, communicate a 
proposition to Lees & Hendricks to purchase their interest in the 
licenses of Missouri and IIlinois ? 

A. | believe I did. 

(). Was that proposition subsequently embodied in a contract ? 

A. | believe it was. 
1200 (). Will you look at that document now shown you and 
state whether that was the contract entered into at that time? 
(Paper handed to witness.) 

Witness: Is this the one you mean? 

COUNSEL: Yes, sir. 

A. (After having read same.) ‘This is the contr ict. 

(). Was that contract ever carried out by you‘ 

A. It was not. 

(). Were you in any way prevented by Anderson Fowler from 
carrying it out? 

Witness: What do you mean by “ carrying it out? ” 

CounseL: Fulfilling it. 

A. No. 

Did you ever tell Mr. Lees or did you ever tell Mr. Hendricks 
that that contract would have been carried out if you had not been 
prevented from so doing by Anderson Fowler ? 

A. I don’t remember ever having made such a statement. 

(The paper now referred to is the contract dated Dee. 27th, 1877, 
signed by James Wilson, R. J. Hendricks, Lees & Hendricks, and 
Anderson Fowler, and it has been introduced in evidence and is at- 
tached to Anderson Fowler’s deposition and marked Exhibit E.) 

(). Did you subsequently to that time make another proposition 
to purchase the interest of Lees & Hendricks ? 

A. I dia. 
1201 Q. Was that proposition embodied in a contract ? 
A. Yes. (Paper handed to witness.) 

CounseL: That is a copy. The original is in Judge Fullerton’s 
hands. 

(Witness reads said contract.) 

(The contract referred to is the agreement made October Ist, 1878, 
between Edward Lees, Robert J. Hendricks, and James W ilsonn, and 
has been introduced in evidence on a former examination.) 


Q. Was that contract fulfilled by you, Mr. Wilson ? 
66—174 
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A. It was not directly to Lees & Hendricks. 

(). Were you in any manner prevented or induced not to carry 
out that contract by Anderson Fowler ? 

A. I was not. 

Q. Did you ever tell Mr. Lees and Mr. Hendricks, or either of 
them, that that contraet could have been carried out if it had not 
been for Anderson Fowler or Mr. Harding ? 

A. I don’t remember ever having made such a statement. 

Q). Shortly before the making of this contract of October Ist, 1878, 
did you see either Mr. Lees or Mr. Hendricks in the city of Y ork t 

A. I believe I saw Mr, Lees. 

(). Did he state to you the reasons why he desired ‘to sell at that 
time ? 

A. I believe the reasons that he gave me were that he wanted to 

go into some new business and wanted to get some money. 
1202 Q. How did he at that time look upon) as far as you know 

from your conversation with him) the investment which he 
had made in the licenses of I]linois and Missouri ? 

A. Mr. Lees felt very much depressed about the matter, and I 
should judge the contract itself would show how he felt. He seemed 
to be very much depressed about the business. 

Q. How were the licenses for the making of oleomargarine—the 
licenses of Illinois and Missouri—regarded at that time so far as you 
know from conversation with Lees or Ilendricks or Anderson Fow- 
ler in point of value to them—in regard to the value of their invest- 
ment? 

Objected to. 


A. It would be almost impossible to state specifically what the 
general line of conversation was. Mr. Fowler went into the busi- 
ness very enthusiastic and he afterwards became much less inter- 
ested in it, and did not seem to set the same value upon it. I should 
judge that Messrs. Lees & Hendricks felt the same way, as they sold 
out their interests. I don’t remember the conversations exactly. I 
have a knowledge of the general feeling, but I can’t state the specific 
language. : 
ay W ell, state the general feeling. 
A. The general fecling was one of depression. 
Q. Did Mr. Fowler ever propose to you to take from you an option 
to purchase the one-half interest of Lees & Hendricks: if so, will 
you state the circumstances under which he made it? 
1205 A. To the best of my recollection, after the last contract 

was made I went to Mr. Fowler’s office and told him what I 
had done. He then asked me to give him an option for one-half 
interest in that contract, which I did. 

(. How was it to be paid for? 

A. I had rather see the option if you have got it. A man can’t 
remember everything. 

Q. Was there any indebtedness at that time that was due by Lees 
& Hendricks to fowler? 

A. I believe there was an indebtedness growing out of the two fac- 
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tories of something like $7,000, if I remember correctly. That in- 
debtedness was to be taken into consideration in this option. I am 
not positive whether it was $7,000 exactly; it was between $6,000 
and $7,000. 

Q. Was that option ever exercised by Mr. Fowler? 

A. It was not, because the contract was not carried out by either 
Ilendricks or me. 

(Q). Do you remember the oceasion when you effected a sale of the 
licenses of Missouri and Illinvis? Did you communicate the sale 
that you had made; and, if so, from what point did you make that 
communication to Anderson Fowler or to Lees & Hendricks ? 

A. The communication of the sale actually was made first in Chi- 
cago by my going there to meet Mr. Fowler. 

Q. Did you then go to St. Louis ? 

1204 A. I returned to St. Louis. 

(). Before going to St. Louis do you know whether any di- 
rections were given with reference to having any papers drawn for 
effecting a sale? 

A. There were certain papers that had to be drawn and they were 
drawn in Mr. Towle’s office. Mr. Towle was trustee for all the 
parties. 

(). At whose suggestion was Mr. Towle elected trustee for all 
the parties ? 

A. I believe I made it. 

(). Did Mr. Lees come down to St. Louis while you were there ? 

A. He did. 

Q). Did he bring those papers along with him ? 

A. He did. 

(). Mr. Lees has testified that when he arrived in St. Louis with 
the papers he showed them to you, and that you became very angry; 
what was the oceasion of that? 

A. I believe that there was something in the papers that didn’t 
embody the understanding that we had about them when we were 
in Chicago, and I was irritated considerably by the waste of time 
that I would have to undergo in order to have them correeted ; that 
is my best recollection. 

(). Did you at that time either write or send a telegram to An- 
derson Fowler charging him, in substance, with fraud ? 

A. Well, 1 cannot state that I didn’t write him or telegraph 
1205 him, but I have no recollection of any such language being 

used in either telegram or letter. 

(). Was the money paid over for the sale of the licenses of Mis- 
souri and Illinois while you were in St. Louis? 

A. Yes. 

(). $40,000, was it not? 

A. The amount was paid over that was agreed upon to be coming 
to Mr. Fowler before we left Chicago, $40,000. 

Q. On your way from St. Louis with Mr. Lees or on your return 
from the city of Chicago did Mr. Lees tell you that he had sold out 
his interest to Anderson Fowler? 

A. He did not that I remember. 
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Q. Did you telegraph from St. Louis for Lees or Hendricks to 
come down there? 

A. I did. 

Q. Did you get any replies from them ; and, if so, what? 

A. I believe I gota reply from some one; I am not positive 
whether from them or from James Turner. 

Q. Can you remember the nature of that reply that you received ? 

A. I remember the reply that I got, but I can’t state*whether it 
Was from them or Turner. , 

Q. Well, what was the reply ? 

A. The reply was that they hadn’t any time to waste upon the 
matter. 

(). ‘To whom did they refer you, if any person ? 


1206 Complainants’ counsel objects to any testimony as to tele- 
grams and replies without the production of such telegrams 
and replies. 


Q. Have you those telegrams or those replies in your possession ? 

A. I could not state; I don’t know really; itis away back a long 
time. 

Q. When did you first acquire the knowledge that Lees & Hen- 
dricks had sold their interest to Anderson Fowler, if you ever did 
acquire such knowledge? 

Objected to. 


A. I acquired it on my return from St. Louis to Chicago, when 
some difficulty arose between Lees and his partner. 
Q. Do you know what that difficulty was? 
A. It was about the delivery of the money. 
Q. Do you know what claim was there being made by Mr. Lees or 
Mr. Hendricks? 
A. It was about their claim for their one-third interest. 
Q. In the money that you brought up from St. Louis? 
A. To the money that I deliver red Lees in St. Louis. 
Q. Did Mr. Lees on his trip back from St. Louis, in any conver- 
sation, make any claim upon that fund ? 
A. There was general conversation upon the subject with me 
from St. Louis, but I had no knowledge of any claim being made on 
his part during thetrip; the subject of olemargarine I refer to. 
1207 Q. I mean did he make any claim in his conversations with 
you to a portion of that money, previous to arrival in Chicagy, 
on the ground that he had not sold sold out his interest ? 
A. He did not. 
Q. When this dispute arose between Lees & Hendricks and Ander- 


son Fowler as to the distribution of this money what was done for 


the purpose of bringing about a settlement, if you remember? 

A. I told all the parties that I thought it was great foolishness to 
raise that dispute and to have any difficulties about it, for two rea- 
sons: first, that I believed and thought that the interest in Illinois 
might and could be sold; the other reason was, if there was any dis- 
pute they had better leave it and settle it by fair arbitration. I sug- 
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gested that they should arbitrate the matter, each party appointing 
an arbitrator, those two to appoint a third if they couldn’t agree; 
that arbitration was finally agreed upon in the office of Offield & 
Towle. 

(). Were you present? 

A. I was present—in fact, it was at my suggestion. 

(). Who else were present? 

A. Mr. Fowler was present; Mr. Lees was present; I don’t remem- 
ber whether Hendricks was there or not; Lees was present; Tam not 
positive about the other. 

(). Was the document drawn up? 

A. It was. 
1208 Q. By whom ? 
A. By one of the clerks. 

. Was either Mr. Offield or Mr. Towle present ? 

A. I believe at the time we were there neither were present; the 
gentleman who drew it up was the head clerk, Mr. Wkipple. 

Q. Do you know whether that arbitration was carried out? 

A. I do not. 

(). Do you know whether the matter was settled by arbitration ? 

A. I do not. 

Q. Do you know whether Anderson Fowler ever threw any ob- 
stacle in the way of that arbitration ? 

A. I do not. 

(). Or whether Lees did. 

A. Ido not. After it was agreed upon and signed in that office 
among themselves | withdrew, and I turned my attention to another 
matter. I left the matter with them to carry cut. 

(). After your return from St. Louis in company with Mr. Lees, 
Mr. Lees fixes iton a Saturday; when did you next see Lees or 
Hendricks ” 

A. I believe Lees called upon me at the hotel. 

Q. When—the same day ” 

A. I don’t retnember whether he called upon me the same day or 
not. I could not state the day he called. 

(). Was he accompanied by any one? 
A. Yes. | 
1209 (. By whom ? 
A. By Mr. Hendricks and another gentleman. 

Q. Can you recall the name of that gentleman ? 

A. I want to explain this. I can’t state whether it was the first 
call that he made that he was accompanied by Mr. Hendricks and 
that gentleman or a subsequent call at another time; whether the 
first, second, or third call I don’t recollect. | can’t remember whether 
the first time he was alone or not. I know he made one call on me 
with Mr. Hendricks and another gentleman. 

(). What conversation did you have with Hendricks or Lees and 
that other gentleman in their presence on that occasion ? 

A. Oh, general conversation. 

(). Do you know what the object of their call was, and did they 
su state ? 
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A. I believe this subject came up. 

Q. What subject ? 

A. The subject of this oleomargerine question—this difference 
between Anderson Fowler and themselves. 

Q. What was the object, if you knew, of their call upon you to 
discuss that ? 

A. I believe the object was to know what I knew about it. 

Q. Can you recall the conversation ? 

A. I can’t specially state it. When I found aut what it was lead- ~- 
ing to I declined to discuss it. 

Q. Did you give any reason for declining ? 
1210 A. Yes; I might assign the reason that I gave at the time, 
that I was acquainted with both parties and [ didn’t want to 
be drawn into it. 
JAMES WILSON. 


Sworn to and subseribed before me this 10th day of April, 1882. 
EDWARD H. CARPENTER,  [seat.] 


Commissioner. 


1211 ANDERSON FowLer recalled by permission of complain- 
ants’ counsel, the same favor to be allowed him with reference 
to his own witnesses. 


Direct examination by Mr. Pace: | 


Q. Recurring to the testimony of Edward Lees, Mr. Lees says, “ Be- 
fore Mr. Wilson came from St. Louis I saw Fowler, who had come 
to Chicago, and I told him what we had heard from Turner, and he 
told us to write a dispatch what he would give for Lees & Hendricks’ 
interest. ‘This conversation was on ’change. I wrote one and Fow- 
ler didn’t like it. Mr. Clifton wrote one and it was sent.” I will ask 
you whether such a dispatch was sent and the circumstances attend- 
ing the same? 

A. I don’t understand the question. 


(Question repeated.) 


A. I know this that I never informed Mr. Wilson that [ had pur- 
chased out Lees & Hendricks’ interest, and I don’t believe he knew ) 
that I had purchased out Lees & Hendricks’ interest. All the con- 
versations with Mr. Wilson prior to my purchase were we always 3- 


talked of having a third interest each. At this time Mr. Wilson 
had no knowledge that I had purchased out Lees & Hen- 
1212 dricks’ interest. 
Q. Do you remember what dispatch was sent which was 
written by Mr. Clifton on that occasion ? 
A. I do not. 


ANDERSON FOWLER. 
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Sworn to and subscribed before me this 10th day of April, 1852. 
EDWARD H. CARPENTE R, [seat] 


Commissioner. 


Adjourned to 3 o’clock p. m. 


1215 CompLarnants’ Exnurpir 200. Anderson Fowler, August 9, 
1881. E. H. C., Sten. 


P. O. box 4848. 17 Broapway, New York, Jan’y 5, 1877. 
Messrs. Lees & Hendricks, Chicago. 

Dear Sir: We have to-day paid to Mr. Wilson $13,553.35, being 
balance of your share of the Illinois &. Missouri patents for oleo- 
margarine, for which please hand to one Mr. Frank Clifton your 
promissory notes, bearing 10% interest from Ist Jan’y, or compute 
the interest and add it to the above sum in m: aking out the notes Ss, as 
you please. 

Your attention will oblige 

Yours truly, FOWLER BROS., 
STOBO. 


1214. Marked for inentifieation CompLtAtNants’ Exutpitr No. 201. 
August 10, $1. KE. H. C., Sten. 


New York, Aug. 20, 1878. 
Mr. Lees. . 

Dear Srr: If you think well of it you may send me a power of 
attorney to settle your claims upon James Wilson & to sell out the 
interest of Lees & Hendricks, giving me the lowest limit you wish to 
settle for in cash ; power of att’y to last for 60 days. 

I think within the above time I will be able to get $10,000 or 
more in cash for you for your interest. 

Answer by return, as Wilson may have some money soon. Oleo. 
is doing better. 

Yours truly, ANDERSON FOWLER. 


1215 Marked for identification Complainants’ Exnipit 202. <Au- 
gust 10,1881. E. H. C., Sten. 


New York, Sep. 30, 1878 
Mr. Lees : 

At Mr. Wilson’s request I write to say if you lodge your transfer 
of contract or assignment of your interest in the oleo. business in 
I}l. & Missouri, &e., I will hold the same for you until Wilson’s 
notes are paid and as security for the money owing by Lees & Hen- 
dricks to me, amounting to about ($7,000) seven thousand dollars. 
Yours truly, ANDERSON FOWLER. 
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CoMPLAINANTS’ Exuipir 205. Aug. 11,1881. E. TH. C., Sten. 
New York, April 30th, 1879. 
Messrs. R. J. Hendricks & Co., St. Louis, to Fowler Brothers, Dr., 17 
Broadway. (Wm.R.P. See att’y.) 
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1217 In ihe Cireuit Court of the United States for the Northern 
District of Illinois. 


Enwarp Lees AND Ropert J. Henprices, Complainants, 
against 
ANDERSON Fow.er, JAMES WILsoN, W. Tow Le, Benjamin I’. 
Hurcuinson, and Frank Crirvron, Defendants. 


New YORK, April 6th, 1SS2—3.30 o’clock p.m 
Present: Counsel for the respective parties and the witnesses. 


ANpDERSON FowLenr’s direct examination continued by Mr. Paae, 
as follows: 

Q. In the question that was asked you this morning, Mr. Fowler, 
in relation to the telegram, you did not seem to have understood 
what telegram I referred to. I will put the question in another 
form. Did you, before the consummation of the sale of Missouri, 
receive the despatch from James Wilson relating to the proposition 
to purchase Missouri; and, if so, what was it ? 

A. I received the telegram from James Wilson asking would | 
take so much money for my interest in Missouri. I think that 

amount was $40,000. 
1218 Q. Did you make a reply to James Wilson, and under what 
circumstances did you make it? 

A. I answered that telegram asking whether the amount and 
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money included the interest known as the Lees & Hendricks inter- 
est. I don’t know whether I answered that myself or got Clifton to 
answer it. The reason I put it in that form was I had not informed 
Mr. Wilson that I had bought the Lees & Hendricks interest, and 
did not know whether his inquiry referred to my one-third interest 
or my two-third- interest which I held. 


Cross-examined by Mr. GreGory : 
Q. Mr. Fowler, are you able to recall the exact words of that de- 
spatch which you sent back to Wilson in reply ? 
A. No, sir. 
QQ. Had you any copy of that despatch, or do you know of any in 
existence ? 


A. No, sir. 


aw 


ANDERSON FOWLER. 


Sworn to and subseribed before me this 10th day of April, 1882. 
EDWARD H CARPENTE Kt, [SE AL. | 


Commissioner. 


121%) JAMES WILson’s direct examination continued by Mr. Pace, 
as follows: 


Q. Mr. Wilson, upon your return with Mr. Lees from St. Louis, I 
would ask vou again whether on that day or the following day Mr. 
— Lees called upon you at the Palmer House ? 
A. I believe I have stated in my testimony that Mr. Lees called 
upon me at'the Palmer House. 
Q. I would ask you if you remember whether it was on Saturday 
or on Sunday? 
A. I do not remember which day. 
Q. Was Mr. Lees alone or was he accompanied by anybody ? 
A. I cannot state whether at the first call that he made upon me 
at the Palmer House he was alone or accompanied by another 
party; I think in my testimony this morning you will find that I 
stated that he called upon me at the Palmer House in company 
with Mr. Hendricks and a third party; that is what I stated this 
morning. 
(). Now, you remember the instance of Mr. Lees having called 
upon you in company with other persons? 
) A. Yes. 
~- (). How long was that after your return from St. Louis with this 
money? 
I think it was certainly within one or two days; I can- 
1220 not state positively whether it was the same day or the fol- 
lowing day. 
Q. When Mr. Lees called upon you, as you stated, accompanied 
by other persons, who were those other persons by name ? 


Complainants’ counsel objects to the question as immaterial. 


A. Well, I have stated that he ealled with Mr. Hendricks and a 
+ third person. 
| 67—174 
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Q. I would ask you whether Mr. Gregory was that third person ? 

A. I believe he was; he was. 

Q. Now, I will repeat the question which I asked this morning: 
What conversation, as far as you can remember it, took place be- 
tween you on that occasion ? 

A. It was in relation to this oleomargerine business and the ques- 
tion of contest between these parties. 

(). Were any propositions made to you by Mr. Lees, Mr. Hen- 
dricks, or Mr. Gregory on that occasion ? 

Witness: What do you mean by proposition ? 

CounsEL: Any proposition of any kind; [ am after the conversa- 
tion; I have put the question in that form. 

Witness: You mean propositions of any kind or statements of 
any kind? 

CouNsEL: Or statements of any kind. 


A. There was a general conversation that ensued when the eall- 


was made as regards the general business—its previous history— 
which led down to the question of dispute between these par- 
ties. 
1221 Q. What was said upon that subject? 
A. I will give you the best of my recollection; I cannot 
state the precise language. 

Q. That is all I can ask. 

A. What was said and discussed on that subject was our previous 
relations together—Messrs. Fowler, Lees & Hendricks, and myself. 
I want to be as accurate as I can in the use of my language on this 
subject, because I want to get as near as possible at what [ want to 
convey. I believe it was alluded to that Mr. Fowler had been and 
was my deadly enemy. 

. Who made that statement ? 

A. [cannot state who made it. 

(. Proceed. 

A. It eminated from the room. I cannot state which of the par- 
ties made it; and that this sale had been kept from me for certain 
purposes ; I mean the sale of Lees & Hendricks. 

(). By Lees & Hendricks to Fowler? 

A. Yes. And that the object was that some advantage by its be- 
ing kept secret was to be obtained over me. A certain line of con- 
versation (of which I cannot remember precisely the language) was 
indulged in with a view, as I supposed, to get me to take a certain 
position in this matter, with a view. to the future bearings of the 
case. I listened to it for some time. 

Q. One minute. Was the position which you were expected to 

take stated to vou then, or which they wanted you to take? 
1222 A. I cannot give the language which entered into that in- 

terview; I can state just this: I can state, as far as my recol- 
lection goes, that these two boys were poor boys who had_ invested 
their money and had not got it out. 

Q. Was anything further said upon the subject ? 

A. Yes; | am going on to state. 
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(. Proceed and give the whole conversation. 

A. | want to be as correct as I can. 

Q. I willask you now to proceed and give the whole conversation 
in detail and suecession, as you can remember it. 

A. Thatis all lean do. And that they could not afford to lose 
their money. The conversation continued for some time. I was 
carefully observing its tenor; it finally led to a point when I abso- 
lutely declined to proceed with the conversation any further, as far 
as related to this business. 

(). Is that your answer ? 

A. Thatis my answer. 

Q. Who wasthe person that seemed to be the spokesman for the 
party that were present in making the relation of the position of Lees 
& Hendricks? 

A. A good deal-of the conversation was conducted by Mr. Lees; a 
great deal of it by the gentleman that was with him. 

. In that conversation was the subject of the assignment of Lees 

& Hendricks to Anderson Fowler, made in January, 1879, re- 
1223 ferred to, and was anything said (and, if so, what) as to the 

position that Lees & Hendricks took under that contract In 
their relations to Mr. Fowler? 

A. At this interview I had become familiar with the fact that they 
asserted that they had not sold out to him, but that certain papers 
had been entered into between them and Mr. Fowler some time pre- 
vious, to which they claimed to have given their assent; that they 
had made an absolute assignment and bill of sale to him whereby 
Mr. Fowler was to assume their position and enforce certain claims 
against me. I heard all this, and it made a very unfavorable im- 
pression upon me; and, after further conversation, I absolutely de- 
clined to listen to anything in relation fo the matter or to have any- 
thing further to do with: it. 

Q. Did you on that occasion express to these gentlemen your view 
of the position that Lees & Hendricks assumed ? 

A. Yes; I believe I told them. 

Q). Please state what you said. 

A. I believe I told them that if they had been a party with Mr. 
l’owler to injure or defraud me that under no circumstances could 
I be used asa party on either side to aid that fraud. 

Q. What reply, if any, was made by either of the gentlemen 
present to that statement ? 

A. Ido not remember the precise reply, but I told them 
1224 that I preferred the interview to close if it was to be progressed 
any further as a matter of business. 

Q. What fraud, or what is the nature of the fraud, to which you 
refer in your last answer ? 

A. They claimed that Mr. Fowler—they said that Mr. Fowler had 
obtained this thing from them for the purpose of getting some ad- 
vantage over me. ‘That was their statement. 

(). Did they state to you the kind of advantage that Mr. Fowler 
expected to obtain ? 

A. I do not remember. 
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Q. Did they state on that occasion what they wanted to do or ac- 
complish against Mr. Anderson Fowler? 

A. Yes; they did. 

Q. What did they say in that regard ? 

A. They said they were determined him to obtain from a full 
recognition of all that was obtained from the Missouri license and 
from the license for Illinois. 

Q). Did those gentlemen ask you to aid them in accomplishing 
that purpose ? 

A. So far as it was In my power. 

Q. What was your reply to that proposition ? 

A. I have given an answer to that previously, and I repeat it. 

Q. I don’t think you have. 

A. That I absolutely declined. I said that the conversation had 
reached a point when I absolutely_declined further to entertain any 

further conversation upon the subject. 
1225 Q. What was the impression that was made upon your 
mind by the conversation whieh you had thus carried on 
with these gentlemen in relation to the position and claim of Lees 
& Hendricks? 

Complainants’ counsel objects to the witness stating any im- 

pression formed in his mind; let him state what was said and done. 


, 


Q. Under that question you can state exactly what you stated to 
them. 

Complainants’ counsel insists upon what was said and done may 
be inquired into and not further. 


A. One of two things, to my mind, was inevitable: First, that the 
parties, Messrs. Lees & Hendricks and Mr. Fowler —— 


Mr. Grecory: I interfere here to know whether the witness is 
actually stating what was said and done. 


@. State what was said and done. 
A. I am stating the impression formed upon my mind? 


Mr. Grecory: Ido not want your impression. 
Witness: Then I will stop. 


Q. Did you express to those gentlemen in language the impression 
that was made upon your mind by the conversation that had just 
ensued ? 

A. I told them then if they had conspired together to commit a 

fraud on me that they were all in the same boat, and I de- 
1226 clined to be any party to aid them in recovering the 
money. That is my answer to that. 

Q. Did you express to these gentlemen the impression made upon 
your mind by this conversation of the validity of the claim made by 
Lees & Hendricks against Mr. Fowler? 


Complainant’s counsel objects that it is utterly immaterial whether 
he did or not. 


aie 


» 
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A. I can’t state that I did, because I hadn't seen any contract ex- 
isting between them at that time. 

(. Do you know from your conversations with Anderson Fowler 
what interest or whether he felt any interest in the success of Lees 
& Hendricks, and whether he made endeavors to get them out of 
the trouble that they had got into by reason of this investment? 


Complainant’s counsel objects on the ground that it is incom- 
petent and.as calling upon the witness for conclusions, and counsel 
for complainant- suggests that the proper question should be, What 
statements, if any, were made to the witness by Mr. Fowler in that 
regard ? 

DrEFENDANT’s CouNsEL: State the amendment of the counsel 
1227 and let the question be asked in that form. 


Complainant’s counsel objects to the question as calling for state- 
ments outside of our hearing, as hearsay, and as incompetent. 


Q. State what was said by Mr. Fowler on that subject. 


Complainant’s counsel objects to any statements made by Ander- 
son Fowler out of the hearing of the complainants. 

Witness: On what subject—getting them out of their trouble? 

CounsEL: Yes. 

A. I have never heard in all my intereourse with Mr. Fowler 
upon this subject an unkind expression towards Messrs. Lees & 
Hendricks, but he frequently urged me to do what I could to get 
them out of that investment. 


Cross-examined by Mr. GreGory : 


Q. Mr. Wilson, you remember the date when Mr. Lees returned 
from St. Louis with the 840,000 ? 

A. I do not. 

(. You remember the month, you remember the year? 

A. I will tel! you frankly that I want to get my memory refreshed 
on the whole subject, it is 5 or 6 years ago. 

Q. I will try to help you. Do you remember the year? It is not 

Oo or 6 years ago. 
1228 A. Yes; I think it was 1879. Was it not? 
Q. All right. Now give the month. 

A. I think it was in Septem ber or Octover. 

(). I beg your pardon. When Lees «& Ilendricks went to St. Louis 
and came back with the $40,000, proceeds of the sale in Missouri? 

; dont remember the month. 

Q. When you were at the Lindell House? 

A. Was it 1879? 

CounsEL: Yes; and now give the month. I will ask you, Do you 
not know that it was in the month of Nov., 1879? 

A. Lam not very far from it. When did I say? 

CouNseL: Mr. Witness, do not dodge me. 

Witness: Lam not dodging you at all. [ want to get an honest 
conclusion. I want to figure it up. 
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Q. Wasn’t it November ? 

Witness: What did I say it was in? 

CounsEL: Wasn’t it November ? 

Witness: Well, I can’t answer that without a positive knowledge 
of it. I know it was in the fall of 1879. 

Q. Do you remember when this pending suit was begun ? 

A. I don’t remember the date. 

Q. Wasn’t it begun early in December, 1879? 

A. Then this was immediately preceding it? , 

CounseL: Yes. That helps you to fix it. Now, it was in Novem- 

ber, 1879? | ‘ 
1229 A. November, 1879, immediately preceding it. 

CounsEL: Do you remember the date when you received that 
telegram from Anderson Fowler of which mention has been made? 

A. The same month. 

Q. Don’t you remember the date of it? 

Witness: The date? 

CounseL: The day of the date. 

A. I do not. The same month. 

(. Was not this interview at the Palmer House which Brother 
Page has enquired about after Lees & Hendricks had paid over to 
Fowler the $40,000 and after the agreement for arbitration had been 
closed ? 

A. I believe it was. 

Q. That payment was made on a Monday, was it not? 

A. I can’t remember. 

Q. Mr. Lees returned on the Saturday, did he not? You came 
up with him? Ora Friday? When was it ? 

A. I can’t positively state the day that he returned. 

Q. I want you to fix the date. There is a confusion here. 

A. I cannot possibly tell the date he returned, but it was the latter 
part of the week. I know that. , 

Q. That he did return ? 

A. Yes, sir; I know that. 

Q. You savy that at the time this interview at the Palmer 
1230 House of which you have spoken occurred you had already 
closed the sale of the license for Illinois ? 

A. No, sir. 

@. You had not? 

A. No. 

Q. You had consummated all that for Missouri though ? 

A. Yes. 

Q. It was between those two points ? 

A. Yes. 

Q. Now, according to your best recollection, were you not in Chi- 
‘ago about a week after your return with Lees & Hendricks before 
that interview occurred ? ) 

A. I think not so long as that. I don’t believe I was there so 
long as that. I can’t state exactly how long | was there. I don’t 
believe that the interview occurred the first or the second day. 
Q? Then it did not occur on Sunday immediately after his return 
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from St. Louis? That is impossible, as you see he did follow the 


money on Monday. Would that now be your recollection ? 

A. I believe I stated in my testimony that I could not state 

Q. So you did. 
Whether it was the first or the second day that this interview took 
place. 

CounseL: Exactly. 

A. I can’t state now what the day was or how many days it 

was. | 
1235 Q. Now, then, may it not have been a week after he re- 
turned ? 

A. I don’t think it was so long. It is possible. 

Q. Was not the suit brought a very few days thereafter—within 
3 or 4 days? 

A. I don’t remember when the suit was brought. I don’t remem- 
ber how soon the suit was brougnt after my return from St. Louis. 

(). You were served with process the day the suit was brought, 
were you not? 

A. I was served with an injunction. 

Q. With an injunction ? 

A. No; I was served with a summons. 

Q. That is a process. Now, how long before you were served with 
a process or summons was it ? 

A. I was served as a witness, if I remember right. 

©. We will fix the date with some other witness. You were 
vexed with Lees & Hendricks at that interview, it appears ? 

Witness: Vexed ? 

CounsEL: You seemed to be irritated, you say ? 

Witness: Which interview do you mean ? 

CounseL: At the Palmer House. 

A. I have not stated that I was irritated that I know of. 

Q. Did Lees & Hendricks soon after the commencement of this 
suit make any effort to get your testimony as a witness ? 

A. I was subpeenaed. 

(). As a witness ? 
1232 A. Yes. 
Q. Did you avoid that subpeena or comply with it? 

A. I took the subpeena and went to the office of Othield, Goodwin 
& Towle. 

Q. Did you not refuse to comply with it and give your testimony 
in this behalf? Come, Mr. Witness. 

A. That may refresh my memory; I want to get at the facts. If 
I remember correctly I had an engagement in Cincinnati upon the 
same day or the following day upon which I was subpeenaed. I 
went with either one of the firm of Offield, Goodwin and Towle to 
Mr. Hunter’s office in some block in Chicago, which I cannot re- 
mem ber. 

Q. The counsel for Mr. Anderson Fowler in this case? 

A. Yes; Mr. Hunter. I went to Mr. Hunter’s office, counsel for 
Mr. Anderson Fowler, with one of that firm, and I understood that 
he conferred with you, and that you and he could not agree upon 
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taking my testimony without detaining mea given number of days, 
which would prevent me from keeping my engagements in Cincin- 
nati. That is my recollection of that matter. 

Q. Did not Lees or Hendricks or their counsel, Mr. Gregory, re- 
peatedly urge you to comply with their wish to give your testimony 

in this case? 
1253 A. They did. 
Q. And you declined. Is that the fact? Now, Mr. Wit- 
ness, don’t dwell on that. : 

A. Yes; I declined. 

(). You are one of the defendants in this suit, are you een 
fendant upon the record ? 

A. I believe my name is coupled in the suit; yes. 

Q. Did not Mr. Gregory within the last three or four months make 
an effort to get you to testify in this case in behalf of Lees & Hen- 
dricks ? 

A. Yes. 

Q. Unsuccessfully, I believe, was it not? They did not succeed 
in getting you as a witness, did they ? 

A. I was never subpeen ed here; I never came. Did we have sit- 
tings to give testimony ? 

Q. We will come to something else now. Were you concerned in 
the United States Dairy Company in New York at the time of this 
sale to Lees & Hendricks in December, 1876 ? 

Witness: Was I concerned in the United States Dairy Company ? 

COUNSEL: Yes. 

A. No, sir; not to my recollection. 

Q. Was not that the name of the company which issued the 
license ? 

A. Yes, sir; they issued the license at that time. I was not a di- 
rector in that at that time, to the best of my recollection. 

(). Stockholder in it? 

A. No, sir. 
1254 Q. There is a clause in the license which they issued (the 
license has been put in evidence in this case) to the effect that 
a certain rovalty should be paid upon the fat worked up into oleo- 
margerine. Wasthatin 1879—in January, 187—regarded by your- 
self and Fowler, Lees and Hendricks as a subsisting liability against 
the licensees ? 

A. Unquestionably. 

Q. It was, then ? 

A. It was. : 

(. The license, however, was running to you for Missouri,wasn’t it? 

A. It was running to me for Missouri by the request of the parties. 

Q. You were responsible ? 

A. It was placed in my name by request. 

Q. You would be liable for the royalty, then, would vou ? 

A. Yes, sir. The royalty said nothing on the face of it that they 
should manufacture a specified number of pounds within a given 
time, if I remember correctly.. 

Q. And that liability rested upon you individually as a licensee? 
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A. Yes; me and my associates; but the license was in my indi- 
vidual name. 

(). Mr. Fowler has testified that he aided in procuring the license 
to be issued to you in order to put that burden of royalty upon you, 
expecting that you would be able, with your influence with the 

United States Dairy Company, to relieve the parties of any 
1255 such burden. You did have some influence with the com- 
pany in that regard, did you not? 

A.. I cannot tell how much influence I might have had. 

(). Did they ever demand any rovalty ? 

A. 'They have, repeatedly, from me, from that license and others; 
but the company have always been liberal towards licensees until they 
had commenced the actual manufacture—until they commenced the 
actual manufacture and putting up machinery. 

Q. Then they made no demand for royalty except’so far as their 
products produced—they waived that ? 

(. They may have waived that until the actual machinery was 
put in operation. 

Q. And it was understood January, 1879, that they did waive that 
as against your parties ? 

A. I will say to you that I never paid any royalty on that license 
until the factory went into operation. There was no royalty exacted 
from me personally. 

(). In the agreement of December 29th, 1876, between Messrs. 
Lees & Hendricks and Mr. Fowler and James Wilson, to which you 
have deposed already, there is a clause that neither one of the con- 
tracting parties should sell out his interest, or any part of his inter- 
est, without the consent of all, or words to that effect. Was that 

regarded as a binding provision upon-all your parties ? 
1236 Defendant’s counsel objects tothe question upon the ground 
that it is asking the opinion of the witness of the construc- 
tion of a contract ; it is a question of law. 

A. That was my understanding of it. 

Q. Now, when you made your agreement with Lees & Hendricks 
of the date of October Ist, 1878, to buy out their interest for $10,000 
and other considerations, did you also obtain the consent of Ander- 
son Fowler to that contract? 

A. I believe | did. 

Q. When you made an offer to them in December, 1877, to pur- 
chase their interest for 33,000 and odd dollars with other considera- 
tions, did you also obtain the permission of Anderson Fowler to buy 
them out? 

A. I believe I did. 

Q. I believe you consnlted with him in reference to obtaining his 
permission ? 

A. Yes; the contract shows that. 

(). And both of these agreements were made openly and to the 
knowledge of Anderson Fowler? 

A. Yes. 


Q. Can you state any reason why that clause was inserted in that 
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contract requiring neither party to sell out his interest or any part 
of it? 

A. I can state my reason. 

(). State your reason. 
1237 A. Beeause I never intended that any individual should 
sell out an interest to a third party or an unfriendly party in 
acontract where I was a party which would enable them to form 
an arrangement whereby I would be in a minority. That was my 
opinion ; that was my objection, rather. 

Q. Was that clause ever-discussed between the parties ? 

A. It was discussed when the contract was made that neither 
party should have the privilege of selling out without the consent 
of the other. 

(). And should not sell inter se ? 

A. Without the consent of the other; that was discussed before 
the first contract was made. 

(). That neither should sell to a stranger or inter se ? 

A. Yes; that was discussed before the first contract was made. 

(). Did you ever urge Mr. Fowler to take an option of a right to 
avail himself of half the interest of that purchased from Lees & 
Hendricks indicated by the contract of October Ist, 1878 ? 

Witness: Is that the $10,000 contract ? 

COUNSEL: Yes, sir. 

A. I did not. 

@. You did not? 

A. Never. 

Q. Did you not go to him and ask him to join you in that pur- 

chase ? 
1258 A. Never. 
Q. Well, it is deposed here that he did have an option to 
enjoy the advantages of that contract ; how did it come about ? 

A. He asked me for it. 

Q. Was that option made known to Lees & Hendricks ? 

A. I cannot tell you that; I do not know. 

®. You did not make it known to them ? 

A. No, sir; I did not. I do not know. 

Q. That option was still subsisting on the 18th of January, 1879, 
was it not? 

A. I believe it was subsisting, and I believe it may be subsisting 
yet, so far as the form is concerned, but that 
Q. That option was still existing on the 18th of January, 1879? 

A. It had never been cancelled or annulled by any arrangement 
with Lees and Fowler until the sale of the Missouri license. I beg to 
add just one word—that is, with my knowledge, to my knowledge. 

Q. Did you ever have (I do not ask what they were) any compli- 
cations or difficulties with Mr. Fowler and Mr. Harding with refer- 
ence to the oleomargarine business, which was still subsisting fn 
January, say 1879? 

Witness: Complications; what do you mean by complications ? 
I do not understand your question. 

CounsEL: Or difficulties, I put in—business difficulties ? 
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1239 A. I do not know what you mean by difficulties. There 
are difficulties in it to-day, for that matter. I do not know 
what you mean. 

Q. That will make it difficult for me. I wish to remind you that 
Kdward Lees has deposed that you said to him in some conversa- 
tion that the contract of October Ist, 1878, for the purchase of 
Lees & Hendricks’ interest would have been carried out but for An- 
derson Fowler or Anderson Fowler and Harding. Is it not a fact 
that there were some difficulties between you and Anderson Fowler 
and George Harding subsisting in January, 1879? 

A. There were some misunderstandings that had arisen between 
me and Anderson Fowler. 

(). He was pressing you on some obligations ? 

A. No, sir; not at all. Some misunderstanding that had arisen 
between me and Anderson Fowler—there personally was not any 
obligation, because I did not have any—in relation to the sale and 
disposition of products of the Commercial Manufacturing Company 
here of New York. 

Q. Could you not have carried out that agreement of October Ist, 
1878, for the purchase of Lees & Hendricks’ interest if you had been 
left to yourself, could you not ? 

A. I would have to preface that with a long sentence; I could not 
give a conscientious, intelligent answer to It without a pre-explana- 

tion. 
1240 A. Ido not want along answer. You entered into it in 
good faith ? 

A. Yes, Sit 

(). Desiring to carry it out? 

A. Yes, sir. 

Q. You had faith in the oleomargarine business as an industry, 
hadn’t you? 

A. Absolute. 

(). And you set to work at making that contract in finding pur- 
chasers for those licenses, didn’t you ? 

A. No, sir; I did not. 

Q. At some time subsequent you did ? 

A. Oh, yes; that is a different thing. I did not along at that 
time. 1 intended to hold them myself. 

Q. You were desirous, then, from your knowledge of the business 
and its prospects, to obtain an interest in it larger than you first 
held ? 

A. I formerly owned the whole interest, and I desired, if possible, 
to have taken back the interest that was sold, and with a view of 
holding it myself personally. 

(). Y ou desired to buy out Lees & Hendricks? 

A. Y Cs. 

Q. Now, my question is, Could not you have done that if you had 
been left to your own efforts ? 

A. If I had been left to my own efforts I might not have done 
anything. If you want me to answer it [1] will have to answer it 
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at length, but I cannot give a specific answer to that ques- 
1241 tion, because it involves a long answer—not very long—an 
answer that would explain what I mean to convey. 

Q. Is it not your best recollection that at some time you told Mr. 
Lees and Mr. Hendricks, one or the other of them, that you could 
or would have carried out that contract but for the interference of 
Anderson Fowler or of Harding? May you not have stated that to 
them ? : 

A. I cannot answer that specifically. | 

Q. You would not deny that you said that to them under oath, 
would you? . 

A. The early history of the oleomargarine industry 

Q. Don’t go into the history of it. 

A. I cannot give a specific answer ; I cannot, without an explana- 
tion of how possibilities might have arisen that I might have made 
such a remark. 


(Question repeated.) 


A. itis possible ; I do not recollect it. 

Q. Can you reeall to memory a meeting in November, 187%, in 
Chicago, in the office of Fowler brothers, at which you and Ander- 
son Fowler and Edward Lees were present together for a brief space 
of time? 

A. Yes; I do. 

Q. Was or was not that previous to the time Edward Lees went 
down to St. Louis to collect the money for the sale of the Missouri 
interest ? 

A. It was. 

Q. What time of day was it, do you remember ? 
1242. A. About 11 o’clock in the morning. 
Q. How did Mr. Lees happen to come there ? 

A. I understood he was sent for by Mr. Fowler. 

(). You did not send for him ? 

A. No, sir. 

Q. Do you know why Mr. Fowler sent for him; was there any- 
thing said to you? 

A. I did not know what he sent for him for. 

Q. Did not Mr. Fowler tell you he would send for Lees ? 

A. I do not remember. 

Q. Will you state what the object of your visit to that office there 
was ?¢ | 

A. The object of my visit to that office was to report the sale of 
the license for Missouri, in which they had an interest. 

Q. State what occurred when Mr. Lees came in there. 

A. I cannot remember whether I came in first or whether Mr. 
Lees camein first; but whilst I was in the office Mr. Fowler requested 
Mr. Lees into an inside office—not requested him, but called him 
into an office, into the inside office ; they conferred together, I should 
think, for about five to ten minutes. 

@. Then what occurred ? 

Witness: What do you mean by what occurred ? 
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CounsEL: What happened ; what was said and done there. 
Witness: By whom? Ido not know what you mean. 


1243 (Question repeated.) 


A. Mr. Fowler came to me and said that they assented to the sale 
and to the propositions that I had made. 

Q. What did Mr. Lees do? 

A. He came out with him, as near as I can recollect. 

Q. Was the subject of your receiving $5,000 as separate compen- 
sation to you out of the $65,000, the proceeds of the sale of Missouri ; 
was that subject spoken of at that interview between you and An- 
derson Fowler ? 

A. It was. 

(). Was it spoken of before Mr. Lees came into the office ? 

A. It was not, to the best of my recollection. 

(). Didn’t you and Mr. Fowler have a conversation about it before 
Mr. Lees came in? 

Witness: Do you mean before he came into the office in the first 
place, or do you mean after he came out of the inside office ? 

CounsEL: Before he came in at all, had you not been in conver- 
sation with Anderson Fowler ? 

A. I think not; I think the subject was not discussed until Mr. 
Lees came in. 

(). Ilad vou not made known to Anderson Fowler before Mr. Lees 
came in that you requested $5,000 as your individual compensa- 
tion ? 

A. We were discussing the subject in all its phases. 

©. Before Mr. Lees came in? 
1244 A. Yes, sir; I do not know that it was before he came in 
or whilst he was in the office. 

(). 1t was a matter of discussion at that interview, was it? 

A. Yes, sir. 

Q. Then you say Mr. Fowler took Lees aside out of your hear- 
Ing ? 

A. He took him some distance from where I was. 

Q. You didn’t hear the conversation that transpired between Fow- 
ler and Lees? 

A. I did not. 

(). Fowler reported back to you that they consented to the sale of 
the Missouri interest, the Missouri license? 

A. Yes. 

Q. And. to the payment of the $5,000 to you individually ? 

A. Yes. 

Q. In the month of November, 1879, did you receive a telegram 
purporting to come from Anderson Fowler in reply to any commu- 
nication you had made to him with reference to the sale of the Mis- 
sourl interest ? 

A. I received several replies from him. 

(). Did you report to Anderson Fowler an offer for his interest in 
the license of the State of Missouri ? 


A. I did. 
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Q. From St. Louis? 
A. I did. 
1245 Q. In reference to such report to him, what communica- 
tion did you receive back, and how? 

Witness: You mean by telegram ? 

CounsEL: Yes, sir. Didn’t you get a telegram from him in reply 
to that ? 

(Question repeated.) 


A. I said I had several telegrams 

Q. Didn’t you communicate to him by telegraph from St. Louis 
that you could get a certain sum of money for his interest in Mis- 
sourl? 

A. I did. 

Q. How much did you tell him ? 

A. I do not remember that amount. 

Q. What was in his reply, and how was it made? 

A. He did not make a reply to my proposition for his own inter- 


Q. What was his reply, and how was it made? 

A. He sent me a telegram. I think I have answered all your 
questions. 

Q. What was his reply, and how was it made? 

A. He sent me a telegram asking me what I proposed to pay Lees 
& Hendricks for this interest. 

Q. Why did you not answer that at first? 

A. That is not an answer to the proposition that [ put to him. I 
telegraphed to him what I could get for his interest. He put a 
question back to me again. Mine was a question for him to answer, 
but he put one back to me. 

Q. Have you got that telegram you received from him; do you 
know where it is? 

A. I cannot state. I do not know. I cannot state that — I 
1246 have got it or I have not got it. I may have it. 
Q. What did you reply to that? 

A. I do not remember that I made any reply. 

Q. What did you do thereupon ; what course did you take? 

Witness: In relation to what do you mean? 

CounskL: In relation to the Lees & Hendricks interest in the 
license for Missouri, what did you do; send for anybody or do any- 
thing? 

Witness: You ask me what I did? 

CounseL: Mr. Witness, didn’t you send then for Lees and Hen- 
dricks to come down? 

A. I telegraphed Lees and Hendricks then to come td St. Louis. 

Q. Did Mr.. Fowler ever inform you that he had purchased out 
for himself the interest of Lees and Hendricks prior to this time? 

A. He did not. 

Q. Did he hoid’out any appearance to you with reference to their 
interest at all? 

A. I understood that he controlled it. 
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Q. What do you mean by understanding that he controlled it? 

A. Well, I met Mr. Fowler in the Palmer House, in Chicago. 

(). When was that? 

A. Some time before I went to St. Louis. 

Q. In the fall or winter? 

A. The same fall; yes; the subject was discussed about oleomar- 

gerine and things in general, and I inferred from that that 
1247 what interest they had was under his control. 
Q. But he did not give you to understand that he had pur- 
chased it in his own right? 

A. I do not remember that he made any statement of that kind. 

(. Was the subject of Lees and Hendricks’ indebtedness to Ander- 
son Fowler ever mentioned to you by Anderson Fowler? 

A. It was at the time of the option. 

(). In the fall of 1878; somewhere in 1878; the fall” 

A. At the time the option was given to him under. the contract 
which I was to purchase from them for $10,000. 

Q. Did you ever express the wish that Lees & Hendricks should 
give Anderson Fowler the control of their interest in these licenses 
in Missouri and Illinois ? 

A. Never to my recollection, 

Q. Did you ever request Mr. Anderson Fowler to write Lees & 
Hendricks or otherwise inform them that they should lodge a trans- 
fer of the contract or arrangement with you as security for what 
they owed Anderson Fowler ? 

A. I did not. 

Q. You had no concern with that individual indebtedness be- 
tween Lees & Hendricks and Anderson Fowler, had you? 

A.- I had not. 
1248 Q. You did not care whether he had security or not, so far 
as you were concerned ? 

A. I was not obligated for their obligations—not to Mr. Fowler, I 


mean. I was obligated with them in the last contract. 


(). The oleo. business was looking up a little in the fall of 1878, 
wasn’t it? 

A. It always looked up. 

Q. Things looked a little hopeful and bright in the fall and sum- 
mer of 1878, did not they ? 

A. That depended upon by which man’s eyes it was observed. 
From mine it always looked up; I never had but one view on that 
subject. 

(. You were hopeful of it in the winter of 1878 and 1879, were 
you not? 

A. I never had but one view of it from the day it was first inau- 
gurated to-this hour, that it was a vast discovery and would prove 
an unqualified success. That is my answer to that. 

Q. There were also some persons endeavoring to pirate upon the 
patent, were they not, over the country ? 

A. There always have been and always will be, not only that pat- 
ent, but all others that are valuable. 

(. That was so in 1876 and 1877? 
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A. Yes, sir. 
Q. When the parties entered into the contract it was, wasn’t it? 
A. Yes, sir. 
(). And known to them to be so? 
1249 A. Yes, sir. 


Redirect examination by Mr. Pace: 


Q. You say that when you were in St. Louis you telegraphed 
Lees or Hendricks to come down to St. Louis ? 

A. Yes, sir. 

Q. Will you state what reply you received from Lees and Hen- 
dricks, or either of them, in answer to your request ? 

A. I believe I telegraphed Lees & Hendricks twice. I do not 
think that I received any reply. Then I telegraphed a friend of 
theirs, Mr. James Turner, to see them personally. I got an answer— 
which I cannot state whether it came positively direct from them or 
from him—that they had not any time to waste in the matter. 

Q. Last summer, when counsel came here to take your testimony, 
did you know in whose behalf your testimony was to be taken or 
by what side the testimony was to be taken, whether by Mr. Fowler 
or by the complainants? 

A. Both sides were here; I think I understood that the testimony 
was in behalf of the complainants. 

Q. You say that — also looked up in the fall of 1878. How did it 
look in the eves of Lees and Hendricks and Fowler at that time 

from their conversations with you ? 
1250 A. Their acts are the results of their conversations. I 
should not think it looked favorable. 
JAMES WILSON. 


Sworn to and subscribed before me this 10th day of April, 1882. 
EDWARD H. CARPENTER, [seat] 


Com HiiSsSit_orer.r. 


Adjourned to Friday, April 7, 1882, at 3.50 o'clock p. m. 


[Endorsed :] Opened for Mr. Gregory and filed Oct. 5, 1882. W. 
H. Bradley, el’k. 
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1251 Deposition of Frank Clifton. 


Circuit Court of the United States for the Northern District of 
Illinois. In Chancery. 


E_warp Less e¢ al. vs. ANDERSON FOWLER ef al. 


Unitep STATES OF AMERICA, ] _. 
Northern District of Illinois, § = 

The deposition of Frank Clifton, a witness on behalf of the de- 
fendant in the above-entitled cause, taken, pursuant to the stipula- 
tion hereto attached, before Charles Seates, a notary public in and 
for the county of Cook and State of I)linois, on the 17th day of 
April, A. D. 1882, at the office of Page & Booth, in Howland Block, 
in the city of Chicago, county of Cook,and State of Illinois, Mr. 
Gregory appearing for complainants and Mr. Page for defendants. 


RANK CLIFTON, a witness produced, sworn, and examined on be- 
half of the defendants, testified as follows: 


Direct examination by Mr. Pace: 


1252 Q. Mr. Clifton, you have appeared as a witness before in 
this case on the part of the complainants ? 

A. Yes, sir. 

(. Do you remember about the time that Lees «& Hendricks be- 
came jointly interested with James Wilson and with Anderson 
Fowler in the licenses for the manufacture of oleomargarine in the 
States of Missouri and Illinois ? 

A. Yes, sir. 

Q. Did Mr. Lees or Mr. Hendricks go on to New York prior to 
the time when the contract for that purchase was consum-ated ? 

A. Yes, sir. 

Q. The contract is dated December 29, 1879; did you see Mr. 
Lees on his return from New York? 

A. Yes, sir. 

(). Do you remember about the time of year that he returned ? 

A. Yes, sir; he got back Christmas morning. 

(). Did you, on his return, have any conversation with him about 
that time relating to his investigation of the process of manufacture 
and the value of the patents ? 

A. I asked him about it; yes, sir; [ asked him what it was that 
he was going into and he told me what it was, and I advised him 

as much as I could; at least I told him—says I, “ Ed., don't 
1253 have anything to do with it; Fowler Brothers are good men 

in their business, but they can’t make any money at all out- 
side of it.” And I advised him not to have anything to do with the 
patent at the time, but he seemed to be very much wrapped up in it, 
and, of course, it was not my business then to say very much. I 
told him that just merely in a friendly way. 

(. Did he state to you anything in reference to what investiga- 
tion he had made of the subject? 

A. Well, I understood him to say he had looked into it; but any 
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further than that, why, of course, I didn’t go any deeper when I 
found that he was determined and that he seemed to think a great 
deal of the patent; of course I didn’t say anything more to “him 
about it until after he got into it. 

(). Well, what did he say, if you can remember, in that respect ? 

A. Well, I could not remember exactly what he did say ; he just 
talked there in a casual way; Mr. Hendricks came up to the house; 
the two of them talked by themselves; it was not my business ; they 
went into another room, as far as I can remember. 

Q. When you made the remark to him in reference to Mr. 

Fowler not succeeding in business outside of the particular 
1254 business that they had been engaged in what reply, if you 
remember, did Mr. Lees make to that remark ? 

A. Well, I can’t remember any words, but I should say in a gen- 
eral way that it was all right; that he was satisfied that it was a 
good thing or something of that kind; I me-nt there,when I said 
that Fowler Brothers never made: any thing outside of their own busi- 
ness, that I have seen them go into several speculations or several 
outside things, and I have never seen it amount to anything yet, 
and I have been with the firm a great many years; that is what 
I me-nt by outside speculation. 

Q. Did Mr. Lees express to you at that time his opinion of the 
value of oleomargarine manufacture ? 

A. That is what I just stated. I could not tell you word for word 
what he said. 

(). I don’t ask for the words. 

A. The impression was, and I was led to believe, that Mr. Lees 
thought considerable of it, but I could not state definitely just ex- 
actly what he did say. 

Q. Did he state to you anything as to whether he had made any 
investigations in New York upon ‘the subject ? 


Mr. Grecory: I object to the form of the question. The question 
should be what he stated. 


1255 A. It would be pretty hard for me to state, Mr. Page, that 
he said whether he had inves-gated it or not. 


Mr. Pace: Did he say he had not? 

A. No; I couldn't say that. 

Q. Did he say he had ? 

A. TL answered that before. I could not tell you whether he did 
say so. My impressions are that he had investigated it, but what 
his words were, his exact words, I could not tell you now. 

Q. I don’t ask you for the words. I am asking you for your best 
memory. 

A. My memory is that he had looked into it most assuredly. 

Q. Both Mr. Lees and Mr. Hendricks have testified that at the 
time they invested in this oleomargarine business with Fowler and 
Wilson they did not know that Anderson Fowler or Fowler Brothers 
were interested in the patents of oleomargarine. I will ask you 
what you knowledge is upon that subject ? 
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A. That Mr. Lees told me that Anderson was heavily into it in 
New York. 

Q. It appears also in evidence, Mr. Clifton, that Wilson telegraphed 
from St. Louis to Lees and Hendricks, or one of them, that he could 
sell the license of Missouri, and for the 1m to come down, or for one 

of them to come down. I would ask you whether you had 
1256 any conversation with them touching those telegrams; and, 
if so, what did vou say on the subject ? 

A. I had conversation with one of them. I think it was with 
Mr. Lees, and, as I recollect it now, I asked Mr. Lees what answer 
he gave or what he had to say about it, and Bob said, or Mr. Hen- 
dricks said, that he had something else to do now besides running 
around after oleomargarine business. 

Q. Did they go down immediately upon the receipt of those tele- 
grams? 

A. Mr. Lees saw Mr. Fowler on ‘change in Chicago and had some 
conversation with him with regard to the dispatch he had received 
from Mr. Wilson, and Mr. Fowler told Mr. Lees to answer the des- 
patch. While Mr. Lees was writing the answer to Mr. Wilson I 
stepped up and looked over his shouider and made the remark: 
“ You are making it too long, Ed.” I took the despatch and showed 
it to Mr. Fowler, and then Mr. Fowler ordered me to write a des- 
patch, which I started to do, and it didn’t seem to suit Mr. Fowler, 
and he says: “ Here; I will write this; you go and attend to your 
business.” The despatch was written, I suppose, and sent off. 

Q. Do you know why Mr. Fowler selected Mr. Lees on that ocea- 


sion to go down to St. Louis to meet Mr. Wilson ? 
1257 A. Yes, sir; because Mr. Lees was acquainted with all the 


ins and outs of the oleomargarine business. I was busy and 
I proposed that Mr. Hoffman should go, and he said, “ No; send 
Ed. He isthe best one. Let him go.” So Mr. Lees went. 

Q. What relation did Mr. Lees bear to Mr. Fowler at that time ? 

A. He was president of the Lees and Hendricks Packing and Pro- 
vision Co., in which Fowler Brothers were stockholders. 

Q. After Lees and Hendricks made the contract of assignment of 
January 18, 1879, did you see Mr. Lees or Mr. Hendricks frequently 
after that ? 

A. Oh, yes, sir. 

Q. Were your relations with Mr. Lees pretty intimate ? 

A. Very friendly indeed. 

Q. Well, did you, from that date up to the time of Lees and Hen- 
dricks’ return from St. Louis, when he came back with Mr. Wilson 
after the sale of that State, ever hear Mr. Lees or Mr. Hendricks make 
any claim of an interest in those licenses? 


Objected to as leading. 


A. After Mr. Lees return from St. Louis did Lees and Hendricks 
make Mg claim ? 
(. No, sir. 


(Question repeated.) 
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A. From the time of the assignment up to the time they came up 
from St. Louis ? 

QO. Yes, air. 

A. No, sir. I never heard them make any claim at all. 
1258 Q. When did you first hear of the claim as made by their 
bill in this case ? 

A. On the Monday after Mr. Lees’ return from St. Louis. He got 
back on Saturday, and it was Monday morning I heard it. 

Q. In December, 1878, or January, 1879, or about the time when this 
assignment was made of their interest in the oleomargarine licenses 
for Missouri and Illinois, did you have any conversation with Lees 
and Hendricks as to how they regarded their investments ? 

A. Yes, sir; lots of them. 

(). Please state them. 

A. That is after they bought into it, do you mean ? 

Q. About the time of December, 1878, or January, 1879, when the 
assignment was made to Fowler. 

A. Oh, you mean after the assignment. 

Q. At or about that time. 

A. After the assignment was made to Fowler I never heard any- 
thing about it until they made a claim for the money. 

Q. Iam not speaking about any claim. Did you ever have any 
conversation with them with regard to their views of the investment 
which they had made as to value? 

A. After they bought into it? 

Q. I am specifying the time, Mr. Clifton. Do you remember the 

time when Lees and Hendricks sold out to Anderson Fowler? 
1259 A. Yes, sir. 
Q. That was in January, 1879? 

A. Yes, sir. 

Q. Now, at or about that time, did you ever have any conversa- 
tion with Lees or Hendricks as to the value they placed upon their 
investment which they had made and how they regarded it? 


Objected to as leading. 


A. No, sir; I did not. I never spoke to them about it one way or 
the other. 

Q. Did you ever have any expression as to whether at that time 
they considered it a fine investment or not? 


Objected to as leading. 

A. I never asked them anything about it; I never spoke to them 
about it, and they never spoke about it to me. 

Q. Did they ever tell you that it was a fine investment about 
that time? 

Objected to as leading. 

A. No, sir; they never did. 

Q. Did they ever tell you it was a bad investment ? 


Objected to as leading. 
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_A. There was never anything said about it one way or another, 
sir. 

Q. How did Mr. Lees look upon the investment that he had made, 
so far as you can gather from him by conversations about the time 
that they sold out? 


Objected to. 


A. They were very sick of the investment, sir, previous to 
1260 the time they sold out. 
(). Did you ever have any conversation with them upon that 
subject ? 
A. Yes, sIr; lots of them. 
(). Will you be kind enough to state what that conversation was. 
A. Well, there was continued conversation day in and day out 
about it. Every week, | suppose, Mr. Lees and I talked on the oleo- 
margarine question. They were very anxious to sell, so as to get 
some money to start another business. 
(). Now, Mr. Clifton, will you please give, as far as you can re- 
member from the conversations you had with them, the opinion they 
expressed of the value of the investment about that time? 


Mr. Grecory: I object to the question as not calling for what was 
said and done, but for the opinion of the witness. 


A. What they considered it worth previous to the time they sold 
out? 

Mr. Pace: Yes, sir; or about the time they sold out? 

A. Well, they hadn’t a very high idea of it. They didn’t put it 
in dollars and cents; one time they were very willing to sell for 
$10,000. I know Mr. Lees was down to New York for two or three 


weeks to consummate the sale; that is, get $10,000 cash out of it 
and a release from what he owed Anderson Fowler. 
1261] Q. Did you ever have any conversation with Anderson 


Fowler and do you know how he regarded the value of the 
patent at or about that time? 
A. He was very sick of it. I spoke to him about it once or twice, 
and he said, “ Frank, let the subject drop; 1 am sick and tired and 
disgusted with it.” 


(Question objected to.) 


Q. Do you know what inducement Fowler had, and how he came 
to buy out the interest of Lees and Hendricks in January, 1879? 


Objected to. 


A. Yes, sir; I was continually at him to help Messrs. Lees and 
Hendricks; told him they were not doing very well, and that if he 
could do anything for them I wished he would; and also at the 
same time he was rather anxious to go into the meat-canning busi- 
ness; so he made a proposition to them, so | understand, and they 
went into the canning business together. 

Q. It is in evidence that shortly after a suit had been brought 
against Mr. Schoeneman for an infringement by him of the oleo- 
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margarine patents that Schoeneman had a conversation with Fow- 
ler relating to that suit, and he has given his recollection of that 
conversation ; were you present on that occasion ? 
A. Yes, sir. 
1262 Q. Will you please repeat the conversation that took place 
then, as far as you can remember it? 

A. Mr. Schoeneman was a little worried about this oleomargarine 
infringement lawsuit; he came.in the office to buy some lard or 
something of that kind, and in the course of the conversation he 
asked Mr. Anderson Fowler what he knew about oleomargarine and 
about the patent,and Mr. Fowler stated to him what he thought of 
the patent, or about the patent, at least—what it was, what it con- 
sisted of—and turned to me and he says, “Frank, you go to Offield & 
Towle and get Mr. Schoeneman an account of what the patent is.” 
Then Mr. Fowler says, “Sam, 1 am in a lawsuit with Lees and Hen- 
dricks.” Schoeneman said yes, he knew he was. Schoeneman then 
said that he knew something about the case that was good evidence. 
Mr. Fowler says, “ What is it?” “Oh, well,” Schoneman, “I am 
good friends with the boys and good friends of yours, and I don’t 
want to be mixed in with it.” “Well,” Anderson says, “I will sub- 
pena you,Sam.” “Well,” he says, “please don’t, because I don’t 
want to haveanything to do with it. I likethem and everything of 
that kind,and I don’t want to be brought into it.” Mr. Fowler says, 

“T will subpeena you.” Then Schoeneman said, “ Mr. Fowler, 
1263 will yougive yourevidence in theoleomargarine patent case for 
what it is worth if I give my evidence in this Lees & Hen- 
dricks suit?” Fowler says, “I will go and give my evidence, cer- 
tainly, am; if itis worth anything to you I will gO and giv ‘-_. “se 
right,” Schoneman says, and that was the end of the conversation. 

Q. Who sought Mr. Fowler on that occasion ? 

A. Mr. Schoneman came into our office for the purpose of buying 
some lard, 1 think; lard or meats, I forget which it was now. 

®. Well, did he state the oceasion of his call when he came in; 
and, if so, what did he state in that regard ? 

A. Oh, he commenced talking general business matters, trying to 
buy what he wanted to buy, and then this oleomargarine “ase Was 
brought up—that is, the infringement of the patent. 

Q. “It is stated by Mr. Schoeneman that you persisted in seeking 
Mr. Schoeneman out and urging him to make an affidavit for Mr. 
Fowler. I will ask you in that regard what the fact is. 

A. The fact is, [ used to see Mr. Schoeneman every day on ‘change, 
sometimes four or five times a day, and used to ask him when he 
would be ready to give his evidence in that case—that Lees & Hen- 

dricks case. 
1264 Q. What were the relations of Mr. Fowler to Mr. Schoe- 
neman at that time—friendly or otherwise ? 

A. Friendly as one merchant with another; we were trading with 
him all the time. , 

Q. On page 56 of the printed testimony of Mr. Schoeneman the 
following question was asked by Mr. Gregory: “ What, if anything, 
did he offer to do for you ”—speaking to Mr. Fowler—‘“ if you should 
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make such an affidavit?” The answer is, by Mr. Schoenman, “ If 
I would require an affidavitin my suit which was pending against 
me he would make also an affidavit for me; that he would at any 
time make also an affidavit for my suit if | would wish it from him.” 
That is Mr. Schoeneman’s reply or statement of the conversation. 
I would ask you whether that was the course of the conversation as 
you heard it on that day? 

A. No, sir; that does not express it as I should express it. 

(). Does that conform to your recollection of the conversation ? 

A. Not in those particular words, Mr Page. Mr. Schoeneman was 
the first one that made the proposition ; he said he knew something 
about this Lees & Hendricks case that would win the case, or was 
very important in it; and Mr. Fowler immediately says, “ What is 
it; Sam?” I think I stated that, though. 

Q. lam asking you whether that conversation as related 
1265 by Mr. Schoeneman in his testimony is a correct statement 
of the conversation ? 

A. I don’t think it is; no, sir. 


Cross-examination by Mr. Grecory : 


Q. You were asked what Lees and Hendricks said about January, 
1879, previous to the 18th day, when, it is alleged, they sold out, or 
in December, 1878, and you said that you didn’t have any conver- 
sation with them at that time that you remembered; you so an- 
swered. | 

A. Do you mean that I said that previous to the time they sold 
out I had no conversation with them ? 

Q. | understand you have testified that at some time you have had 
conversations with them. 

A. Yes, sir. 

Q. You were asked definitely to locate that time. 

A. Loeate the day? 

Q. You stated several times you didn’t have any conversation at 
those particular times. Now, I want to know whether you have any 
desire to correct that ? 

A. I stated that I had no conversation with them previous to the 
time that they sold out or the particular day they sold out. Is that 
what you mean ? 

Q. Your conversations with reference to their feeling about their 

investment were prior to December, 1878, and January, 1879, 
1266 you wish us to understand? 
A. My conversation with them about the patent was pre- 
vious to their selling out. 
Q. And previous to December, 1878, and January, 1879? 
A. Yes, sir. 


Redirect examination by Mr. Pace: 


©. How long previous to that? 
A. It used to come up every day or two; every week; every 
week or every day or two. It was a continual worry on my mind, 
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and just as soon as Mr. Lees would say anything about it—of 
course I felt very bad for him losing his money as he did, and 1] 
never used to say a word about it—no more than to try, as we say, 
to brace him up. 


Recross-examination by Mr. Grecory: 


©. Those were about the time he went down to sell out for 
$10,000 and other considerations, were they ? .. 
"4 That I had the conversations with him ? 
. Yes, sir. 
4 Oh. I had the conversations with him from the time he bought 


up to the time he sold. 
Redirect examination by Mr. Pace: 


Q. What time do you mean by “the time that he sold?” 
1267 A. The time that he sold to Anderson Fowler; when the 
order was handed over to me to get the papers from b. P. 

Hutchinson I believe I did say to him at one time: “ What are 
you going to get out of this thing, Ed?” That was after it was sold— 
after the transfer was made. The day he got home I says: “ What 
are you going to get out of it?” 

Q. What was his reply? 

A. He says: “Oh, they are going to do the right thing by me.” 
I says: “That’s all right.” That was in our private office that I 
made that remark. 

FRANK CLIFTON. 


* * + * + * + 
Endorsed: Filed Apr. 20, 1882. W. H. Bradley, clerk. 


1268 Exuipit L 3. W. B., master, ce. 
New York, October 1st, 1878. 


B. P. Hutchinson, Esq., Chieago, Ils. 

Dear Str: The undersigned have executed the accompanying 
instrument of assignment in duplicate, dated Oct. 1, 1878, and now 
deposit it with you in escrow, there to remain until— 

(1.) Mr. Wilson or his representatives or assigns shall have paid 
the three drafts this day accepted by him and drawn upon him by 
Lees & Hendricks, each dated this day, and each for the sum of 
$3,333.00, one payable in 60 days, another in 90 days, and the other 
in 4 months after date, the payment to be shown by the production 
of the paid drafts or other satisfactory evidence of the fact. 

(2.) Mr. Wilson shall produce and deposit with you a receipt 

in full from Anderson Fowler for his claim against Messrs. 
1269 Lees & Hendricks growing out of the business connected 

with said assignment, and which now amounts to $7,000 or 
less, in licu of the receipt — cash of that amount. 

This is to be done within 6 months from date. When Mr. Wilson 
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shall have complied with these two conditions you shall deliver to him 
one of the duplicate instruments thus deposited with you, and the 
other to Messrs. Lees & Hendricks. 
jut should any default be made in any of the payments or in 
the deposit above provided said assignment shall thereby become null 
and void and be of no further effect, and any payments which may 
have been theretofore made by Mr. Wilson shall be forfeited to the 
said Lees & Hendricks as their liquidated damages in that behalf. 
Yours, Xe. LEES & HENDRICKS. 
JAMES WILSON. 


1270 Assignment made October 1, 1878, between the firm of Lees 

& Hendricks, of the city of Chicago, a copartnership com- 

posed of Edward Lees and Robert J. Hendricks, and James Wilson, 
of the city of New York. 


An agreement was heretofore entered into by the parties hereto, 
which was dated December 29, 1876, and a further agreement was 
entered into by them, together, with Anderson Fowler and James 
Turner, dated October 1, 1877; and another agreement was entered 
into by the parties hereto and said Fowler, dated December 27, 1877, 
each of waich agreements is referred to as and is made a part of this 
agreement. | 

These presents now witness that Messrs. Lees & Hendricks and 
the several members of that firm do hereby, for value received, 
grant, bargain, sell, assign, transfer, and set over to Mr. Wilson, his 
executors, administrators, and assigns, forever, all right, title, and in- 

terest of said firm of Lees and Hendricks, and of each member 
1271 of that firm, of, in, and to any of and all the licenses heretofore 

issued by the United States Dairy Company (of the State of 
New York) to use its patents in the States of Missouri and Illinois, and 
in and to the property referred to in the said agreements above men- 
tioned and each of them, and in and to the corporation or corpora- 
tions agreed to be formed by the said agreements, so that they hereby 
assign and transfer to and vest in Mr. Wilson and his executors, 
administrators, and assigns all and every right and interest of every 
name and nature which at any time heretofore said Lees & Hen- 
dricks, or either member of that firm, had— 

(1.) Under any and every license issued by said United States 
Dairy Company for the use of its patents in Missouri or Illinois. 

(2.) To the factory and real and personal property and rights 

agreed to be conveyed by Mr. Turner to the Prospective Ill- 
1272 nois Oleo Company under the agreement of October 1, 1877, 
or otherwise. 

(5.) To any share or interest in that or any other company or any 
other property or equity or claim, demand, or right under said agree- 
ments or either of them. 

And Messrs. Lees & Hendricks hereby covenant and agree to duly 
execute, acknowledge, and deliver to Mr. Wilson, his representatives 
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or assigns, any and all such further assignments and instruments 
as he or they (paying the expense thereof) may request fully and per- 
fectly to convey and assure to him and them the property, rights, 
and interests above referred to. 

In consideration of the assignment and transfer hereby made Mr. 
Wilson takes Messrs. Lees & Hendricks’ place and agrees to perform 
their duties and covenants under said agreement in so far as they 
are therein liable to any other person or persons, and he hereby 

agrees to save them harmless from all loss or damage 
1273 by reason of any-covenant or agreement therein upon their 
part. 

In witness whereof the parties hereto set their hands and seals 
October Ist, 1878. 


LEEKS & HENDRICKS. [srat.] 
KDW AR D LEES. SEAL. 
JAMES WILSON. SEAL. 


Also the following order by Lees & Hendricks upon Bb. P. Huteh- 
inson for the delivery of the foregoing papers to Anderson Fowler 
was offered and read in evidence by the defendants : 


Fep’y 257TH, 1879. 
B. P. Hutehinson, lsq., city : 
Please deliver to Mr. Anderson Fowler the papers held in trust 
by you for our account. 


LEEKS & HENDRICKS. 


1274 This was all the evidence offered in the said cause; where- 
upon the court found as in the record stated. 
Witness the hand and seal of Thomas Drummond, judge of said 
court. | 
THOMAS DRUMMOND, [seat.] 
Judge, ete. 


Endorsed: Filed July 18, 1883. Wm. H. Bradley, clerk. 
v ’ a 3 
Afterwards, to wit, an the tenth day of August, A. D. 1585, there 
was filed in said clerk’s office an appeal bond in said entitled cause, 


which said appeal bond is in the words and figures following, to 
wit: 


1275 Appeal Bond. 


In the Cireuit Court of the United States for the Northern District of 
Iinois. In Chancery. Bill. 
Epwakpb LrEs AND Rozbert J. Henpricks, Complainants, 
Us. 
ANDERSON FOWLER. 


Know all men by these presents that we, Edward Lees and Rob- 
ert J. Hendricks, as principal, and John Dawson, Thomas H. Miller, 
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and James Campbell, as sureties, are held and firmly bound unto 
Anderson Fowler in the sum of five hundred ($500.00) dollars, to be 
paid to the said Anderson Fowler, his executors, heirs, and assigns ; 
which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and adnvinistrators, firmly by these presents. 

Sealed with our seals and dated this 27th day of July, A. D. 18883. 

Whereas the above-named Edward Lees and Robert J. Hendricks 
have perfected an appeal to the Supreme Court of the United States 
to reverse a decree rendered in the above-entitled cause by the Hon- 

orable Thomas Drummond, judge of the circuit court of the 
276 United States for the northern district of Illinois, on the 7th 
day of July, A. D. 1883: 

Now, therefore, the condition of this obligation is such that if the 
above-named Edward Lees and Robert J. Hendricks shall prosecute 
their said appeal to effect and answer all costs and damages if they 
shall fail to make good their plea, then this obligation shall be void ; 
otherwise to remain in full force and effect. 


EDWARD LEES. SEAL. 
ROBERT J. HENDRICKS. SEAL. 
JAMES CAMPBELL. SEAL. 
JOHN DAWSON. SEAL. 
THOS. TH. MILLER. nen 


(endorsed :) Approved Aug. 10,’88. Thomas Drummond. Filed 
August 10,1885. Wm. H. Bradley, clerk. 


1277 NortTuern District or ILLINots, ss: 


[, William H. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify the 
foregoing record, consisting of three volumes, marked respectively 
1, 2, and 3, and each marked with my signature on the margin of 
the first page of each volume, contains a true and complete copy of 
all the record and papers in my office in the cause wherein Edward 
Lees and Robert J. Hendricks are the complainants and Anderson 
lowler ef al. are the defendants. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
tenth day of ¢ ctober, A. D. 18838. 

[Seal of Circuit Court U. S., Northern Dist. Illinois. 1855. ] 


WM. H. BRADLEY, Clerk. 


1278 In Supreme Court of United States. October Term, A. D. 
LSS3. 


Epwarpb Less ef al. vs. ANDERSON FOWLER. 


And now comes the said appellants and say that in the record 
and proceedings aforesaid and in rendering the decree aforesaid 
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there is manifest error in this, to wit, that the circuit court erred in 
dismissing the bill of complaint; that the circuit court erred in 
finding for the defendant and in not finding for the complainants ; 
for which said errors and divers others in the record, decree, and 
proceedings aforesaid appellants pray that said decree be reversed 
and altogether held for naught, ,ete. 
By MELVILLE W. FULLER, 
Appellants’ Solicitor. 


Endorsed on cover: N. Illinois C. C. U. S. No. 174. Edward 
Lees and Robert J. Hendricks, appellants, vs. Anderson Fowler. 
Filed 16th October, 1883. ‘ 


Supreme Court ef the United States. 
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COUNSEL FOR APP! 


IN THE 


DT in fe 
of the United States. 


Octroper Term, A. D. 1886. 


EDWARD LEES ann ROBERT J. 
HENDRICKS, tppell Appeal from Circuit 
Appetiants, Court, United Statea, 
Northern District of 
Lilinois. 


7s. 


ANDERSON FOWLER, 


4 lpfpellee. 


MAY IT PLEASE youR Honors: 


The origina’ bi!l was filed by appellants, Edward Lees 
and Robert J. Hendricks, in the Circuit court of Cook 
county December 3d, A. D. 1879, and subsequently an 
amended and supplemental bill. s 


The pegs below were Anderson Fowler, James 
Wilson, H. S. Towle, George Harding, Frank Clifton 
and Bb. P. cena (P. Rec., 80.) 


Upon the petition of Anderson Fowler, filed May 6, 
1880, in which he states that the complainants and some 
of the defendants are citizens of Illinois, but “that in the 
«“ said suit above mentioned there is a controversy which 
“is wholly between citizens of different states, and which 
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. 


‘can be fully determined as between them, to wit: a con- 
“ troversy between your petitioner, as defendant, and the 
« said Edward Lees and Robert J. Hendricks as com- 
* plainants,”’ the cause was removed into the Circuit 
court of the United States for the Northern district: of 
Illinois. It was there heard upon the pleadings and proofs, 
and dismissed July .Sth, A. D. 1883, at the cost of com- 
plainants, for want of equity (P. Rec., 139), no opinion 
being delivered. From this decree this appeal is pros- 
ecuted. 

The complainants sought an accounting and relief in 
proper form, and as no question arises upon the pleadings, 
itis ot deemed necessary to set them forth in this ar- 
gument. | 

The case is now in such an attitude that the real con- 
troversy is between Lees and Hendricks and Anderson 
Fowler. . 

Lees and Hendricks.in December, 1576, were and had 
been for some years prior thereto engaged in partnership 
under the firm name of Lees, Hendricks & Co., in the 
packing of beef and hog products, and were worth a little 
over $33,000, and Mr. Lees had been for years on terms 
of intimate friendly intercourse with Frank Clifton, the 
confidential clerk of Fowler Bros. Fowler Bros., com- 
posed of Anderson Fowler and his brother, Robert, were 
Jarge operators on the board of trade, and reported to 
have, as Clifton said (P. Rec., 136), “mints of money.” 
Anderson Fowler wanted Lees and Hendricks to go into 
the meat canning business in connection with him and 
into. the oleomargarine {business. (P. Rec., 135.) 
Fowler mentioned $100,000 as the sum necessary to be 
paid for the oleomargarine rights, or $33,333.33 for Lees 
and Hendricks for a third, and Lees told him “that was 
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* a great deal of money for us to invest to go into a new 
“ business. Of course if we were going into the meat 
“ canning business, that we Know about, we might make 
“ it a success,” but if they did go in “ that we should ex- 
* pect him to look after our interest. He said he would 
“ do that just as much as he would if the business was 


‘“ his own.” (P. Rec., 137-) 


Finally, in December, 1876, Lees & Hendricks were in- 
duced by Anderson Fowler to purchase into licenses under 
the Mege oleomargarine patents for Illinois and Missouri 
with James Wilson and Anderson Fowler, at the price of 
$100,000, Wilson to have one-third, Fowler one-third 
and Lees & Hendricks one-third ( Hendricks, P. Rec., 217; 
Lees, P. Rec., 137; Fowler, P. Rec., 422.) The busi- 
ness, so far as Lees & Hendricks were concerned, was 
conducted through Fowler, and Lees & Hendricks act- 
ually paid to Fowler $33,333.33 cash for one-third; 
$20,000 down and the balance in notes which were paid 
with 10 per cent. interest. Fowler paid for Lees & Hen- 
dricks’ interest and his own, the $20,000 in cash given 
him by Lees & Hendricks, and the balance of $46,666.66 
in stock of the Commercial Manufacturing Company of 
New York, and this without the knowledge of Lees & 
Hendricks, who believed that he, Fowler, paid $33,333.- 


33 In cash as they did, 


The contract between Fowler and Lees & Hendricks 
and Wilson was dated December 29, 1876, and is to be 
found on page So of the printed record. This contract pro- 
vides for the purchase of licenses, or rights, for the States 
of Illinois and Missouri for $100,000, $60,000 for Illinois 
and $40,000 for Missouri; for the contribution by each of 
one-third of the purchase money; for the formation at 


an early day of a company or companies to manufacture 


oleomargarine in Hlinois and Missouri, and for the trans- 
fer by the parties to said proposed company of the inter- 
ests they had purchased. Also (page 83) that neither of 
the parues “shall assign or transfer his interest or any 
“part thereot * * * except to such corporation or 
“ corporations as may be formed or created pursuant to 


“ the terms of this agreement.” 


The contract further provided that each should furnish 


an equal share of all capital necessary to the enterprise ; 


and that 7f the parties should engage at any time in the 
prosecution of the business of treating animal fats under 
said patent in said states, one member of the firm of Lees 
& Hendricks should devote his time and attention to said 


business, but without compensation. 


A factory for the manufacture of oleomargarine had 
been started at St. Louis by Fowler or bis concern of 
Fowler Bros., and in January, 1577, Mr. Hendricks went 
to take charge of it. Anderson Fowler advanced the 
money that was used in running this factory, but the ven- 
ture proved unsuccessful and the business was suspended 
after a few weeks entailing a loss, as Fowler claimed, of 
$18,956.52 (see account rendered, Pr. Rec., 497), of which 
he claimed one-third was due to him from Lees & Hen- 


dricks, being the sum of $6,318.84, 


A somewhat similar attempt was made in Chicago in 
the fall of 1877, but Lees & Hendricks claim that they 
were not so connected with that ag to be responsible for 
any of the losses. It resulted in a loss of from $1,000 to 
$1,200, as Lees & Hendricks testify. (Lees, P. Rec., 
145; /lendricks, P. Rec., 225.) 

There does not seem to be any other proof of the 


amount of that loss, although Fowler claims in his answer 


4° 


(P. Rec., 108°) that one-third of it was $1,407.20, which 


would make the total of course $4,221.60. 


The intention was that Wilson, Fowler, and Lees & 
Hendricks should form a company to operate under the 
patents, and one James Turner had acquired a claim to 
174 per cent. of any stock which might be issued by the 
company so formed, in the State of Illinois alone (Ex. G, 
P. Rec. 400), for considerations not necessary to be men- 
tioned here, and this interest Turner sold to George 
Harding, of Philadelphia, in August, 1575, for $21,000, 
and the assumption by him of a $2,000 mortgage, of 
which sums Harding paid $7,000 only, which was sub- 
sequently repaid him out of the sales of the patents here- 


inafter mentioned. 


No corporation was ever formed as contemplated by 
the agreement between Fowler, Wilson, and Lees & 
Hendricks of December, 1876. nor as contemplated by 

] ‘ 


the agreement with ‘Turner of October 1, 1577. 


On the 18th day of December 1577, Fowler tele- 
graphed Lees & Hendricks from New York (Ex. 24; P. 
Rec., 289): ‘ Wilson proposes contracting to pay you 
“ within six months all money invested by you, with in- 


“terest. Shall we accept contract?” 


On the roth day of December, 1877, James Wilson 
telegraphed Lees & Hendricks from New York (Ex. 30; 
P. Rec., 293): ‘* At Fowler’s request telegraph to know 
“if you accept my proposition sent by him. Answer.” 

On the 21st day of December, 1877, Wilson telegraphed 
Lees & Hendricks from New York (P. Rec., 293; Ex. 
33): “One of your firm come here immediately to close 


“ papers. I will pay expenses. Answer to Fowler.” 
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Hendricks went to New York and saw Fowler. He 
testifies (P. Ree., 254): “T asked his advice about it in 
“the first place, and he told me that he. considered it a 
“ cood sale; that he would sell his own interest at the 
“same price, and after some talk with Mr. Wilson and 
“Nr. Fowler, Mr. Fowler gave his written consent to 
“the sale to James Wilson upon James Wilson agree- 
“ing to pay Anderson Fowler the moneys owed by Lees 


’ 
' 
i 


OSSeS al ot. Louis. 


a 
a 


rat Llendric ks on | C 


Lees & Hendricks accordingly accepted Wilson’s offer 
a 
to purchase their interest for $33,333.33, the amount they 
paid for it, and to assume their indebtedness to Fowler for 
the losses sustained at St. Louis and at Chicago, if they 
were liable for their proportion of the latter, and entered 
into the contract with Wilson to be found on page 494 of 
the printed recofd. ‘This contract Mr. Wilson failed to 


carrv out. and it was abandoned. 


In August, 1878, James Turner sold to George Hard- 
ing for $21,000, evidenced by three acceptances, of which 
Mr. Harding claims Mr. Wilson was to pay two. (Pr. 
Rec., 504.) 

Harding paid the first $7,000, but refused to pay the 
remaining $14,000. He finally settled with Turner and 
got released from liability, and the $7,000 was ultimately 
repaid him. 

On the 20th of August, 1878, Andrew Foster wrote to 


Mr. Lees the following letter (Pr. Rec., 527, Ex. 201): 


“17 Broapway, New York, Aug. 20, ’78. 
- Mr. Lees. 
«Dear Sir: If you think well of it, you may — 


“me a power of attorney to settle your claims upon 


~ 


« James Wilson, and to sell out interest of Lees & Hen- 
« dricks, giving me the lowest limit you wish to settle for 
“in cash. Power of attorney to run for sixty days. I 
“ think within the above time I may be able to get $10,- 
‘¢ 000 or more in cash for you for your interest. Answer 
“ by return, as Wilson may have some money soon. Oleo 
“is doing better. 
« Yours truly, 


‘ ANDERSON FOWLER.” 


And on the 3oth of September wrote the following 


(Pr. Rec., §27, Ex. 202): 


“Mr. Lees: At Mr. Wilson’s request, I write to say 


“that if you lodge your transfer of contract or assign- 
“ ment of your interest in the oleo business in Illinois and 
“ Missouri, &c., I will hold the same for you until Wilson’s 
“ notes are paid, and as security for the money owing by 
“ Lees & Hendricks & Co. to me, amounting to about 
“© $7,000. 

“Very truly, 


« ANDERSON FOWLER.” 


Thereupon the latter part of September, 1878, Lees 
& Hendricks agreed to sell their interest in the licenses 
to James Wilson for the sum of $17,000, or perhaps a 
little less; $10,000 to be paid to Lees & Hendricks in 
accordance with three drafts drawn by Wilson and de- 
livered to them and dated September 25, 1575, for 
$3,333-33 each, one payable in sixty days, another in 
ninety days, and the the third in four months after date, 
and $7,000 or less to be paid to Anderson Fowler in ex- 


tinguishment of his claim against Lees & Hendricks. 


In this purchase by Wilson, Fowler fad an option and 


- 
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[lendricks went to New York and saw Fowler. He 
testifies (P. Ree., 254): “T asked his advice about it in 
“the first place, and he told me that he considered it a 
“ wood sale; that he would sell his own interest at the 
“same price, and after some talk with Mr. Wilson and 
«Mr. Fowler, Mr. Fowler gave his written consent to 
“the sale to James Wilson upon James Wilson agree- 
“ing to pay Anderson Fowler the moneys owed by Lees 


” & Ilendricks on the losses at St. Louis.” 


rly accepted Wilson’s otler 


Lees & Hendricks according] 
to purchase their interest for $33,333.33, the amount they 
paid for it, and to assume their indebtedness to Fowler for 
the losses sustained at St. Louis and at Chicago, if they 
were liable for their proportion of the latter, and entered 
into the contract with Wilson to be found on page 494 of 
the printed recofd. ‘This contract Mr. Wilson failed to 


carry out, and it was abandoned. 

In August, 1878, James Turner sold to George Hard- 
ing for $21,000, evidenced by three acceptances, of which 
Mr. Harding claims Mr. Wilson wi: 
Rec., 504.) 


a 


s to paytwo. (Pr. 


Harding paid the first $7 000, but refused to pay the 
remaining $14,000. Ile finally settled with Turner and 
got released from liability, and the $7,000 was ultimately 
repaid him. 

On the 20th of August, 1878, Andrew Foster wrote to 


Mr. Lees the following letter (Pr. Rec., 527, Ex. 201): 


“17 Broapway, New York, Aug. 20, °78. 
“Wi. Lees. 
“DEAR Sir: If you think well of it, you may send 


“me a power of attorney to settle your claims upon 


wp 
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« James Wilson, and to sell out interest of Lees & Hen- 
« dricks, giving me the lowest limit you wish to settle for 
“in cash. Power of attorney to run for sixty days. I 
“think within the above time I may be able to get $1o,- 
‘* 900 or more in cash for you for your interest. Answer 
“ by return, as Wilson may have some money soon. Oleo 
“is doing better. 
« Yours truly, 
« ANDERSON FOWLER.” 


And on the 3oth of September wrote the following 


tae Rec., §27; Ex. 202): 


“Mr. Lees: At Mr. Wilson’s request, I write to say 


. 


‘that if you lodge your transfer of contract or assign- 
“ ment of your interest in the oleo business in Illinois and 
« Missouri, &c., I will hold the same for you until Wilson’s 
“ notes are paid, and as security for the money owing by 
“ Lees & Hendricks & Co. to me, amounting to about 
© $7,000. 

“Very truly, 

« ANDERSON FOWLER.” 


Thereupon the latter part of September, 1878, Lees 
& Hendricks agreed to sell their interest in the licenses 
to James Wilson for the sum of $17,000, or perhaps a 
little less; $10,000 to be paid to Lees & Hendricks in 
accordance with three drafts drawn by Wilson and de- 
livered to them and dated September 28, 1878, for 
$3,333.33 each, one payable in sixty days, another in 
ninety days, and the the third in four months after date, 
and $7,000 or less to be paid to Anderson Fowler in ex- 


tinguishment of his claim against Lees & Hendricks. 


In this purchase by Wilson, Fowler had an option and 


S 


was to become half owner of Lees & Hendricks’ interest 
by contributing to the purchase, their indebtedness, 


co 


estimated at $7,009, and $1,500 in cash, making one-half 


t 


yj" 


of the $17,000 to be paid, (Fowler's Answer, r. Rec., 
106.) Wilson testifies that he gave Fowler this option 
at Fowler’s request. (P. Rec. 538.) Neither Hendricks 
te Rec., 230) nor Lees (Pr. Rec., I47)} knew of the 
exislence of this option. Fowler himself testifies P. Rec. 


475): “I don’t think I ever told them l had an option.” 


Lees & Hendricks then entered into an agreement, 
to be found on page 498 of the printed record, ab- 
solutely transferring their interest in the licenses to James 
Wilson, who, in consideration thereof, agreed to take 
Lees & Hendricks’ place and save them harmless from 
all agreements and covenants on their part. This agree- 
ment was an absolute transfer, but did not name the con- 
sideration. It was forwarded to B. P. Hutchison in Chi- 
cago, with a letter, to be found on page 499 of the printed 
record herein, stating the terms upon which Lees & 
Hendricks and Wilson deposited said agreement in escrow 
with Hutchison: which terms were, first, that the three 
drafts should be paid, and, second, that a receipt in full 
from Anderson Fowler for his claim against Lees & 
Hendricks should be produced by Mr. Wilson and handed 
to Hutchison, whereupon the assignment, which was 


executed in duplicate, was to be delivered to Wilson. 


The first draft matured about the 3oth of November, 
1878, at which time Wilson appears to have been sick in 
New Yoixs, as his bookkeeper telegraphed to Lees under 
that date: “ Wilson very ill in bed. Asks you to hold 
or renew note thirty days.” (Exhibit ror; Lees’ Depo- 


sition, Pr. Rec., 208.) So when the second draft ma- 


- 


tured, the book-keeper wrote as follows (Ix., 41, Hen- 
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ler, Lees and Hendricks), and it is this which has pro- 


this litigation. It was in form an assignment of the 
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ly set out on page 417 of the printed 
record. Sundry other assignments of the same tenor and 
date and parts of the same transaction are to be found on 


pages 39d and ,OO. 


rT. a ° ‘ , 
Che papers CV1d¢ NCcing the transfer and a release of 


the debt of Lees & Llendricks Lo Fowler Were placed, 
according to Fowler, in escrow in the hands of Frank 
Clifton, Fowler’s contidential clerk, to be held by said 
Clifton, as Anderson Fowler sets up in his answer, 
‘“ until the deed of sale to Wilson, in the hands of said 
‘ T{utchison, should be canceled ” ( Fowler’s answer, Pr. 
Rec., 108); or, as Clifton testifies, “until I gota paper 
‘which 6. P. Hutchison held in trust.” (Pr. Rec. 
362.) ‘This was never done, and the release never de- 
livered; and, on the contrary, Fowler, in March, 1879, 
had the papers drawn for the commencement of a suit 
against Wilson on the drafts, in the name of Lees & 
Hendricks, which suit was not actually commenced, be- 
cause service could not be obtained in New York upon 


Wilson at thattime. (Kelley’s Deposition, Pr. Rec., 297.) 


Lees & Hendricks severally dey that the transfer to 
Anderson Fowler was absolute, and severally testify that 
they assigned to him, at his solicitation, as security, and 
in order to enable Fowler to pursue Wilson more advan- 
tageously, as he represented, upon certain claims he had 
against Wilson; but upon the agreement that Lees & 
Hendricks’ share, when disposed of, was to be accounted 
for to them by Fowler, less what they owed him for the 


old losses. 


Wilson, in the spring and summer of 1879 was “out 


interest of Lees and Hendricks in and to this valuable in- 


I] 


west,” in Ohio and Missouri, trying to work up a sale of 


the licenses for Illinois and Missouri. and Fowler says he 


was urging Wilson to exert himself to make such a sale. 


When Fowler, on the 18th of Janu irv. asked Lees and 


Liendricks to transfer their interest to him. so that he 


could attack Wilson. Hendricks told him it was all thev 


‘had in the world.’ and that they expected to make 


their money out of it. and ow ler re plied that they should 


. 


; have their share out of what was got, and went on to ex- 
ae } he ’ = 
press his friendship and sympathy, and offered to loan 
} Lees and Hendricks S1o,coo to go into business with. 
¢ ; 


] l 


This he did not do, but several months after, a packing 
provision company was started upon a capital of $10,000, 
$4,500 of the stock of which Fowler let Lees and Hen- 
dricks have. ‘They worked very hard and successfully 
in establishing the business of this company, but never 
received any dividends, and after they filed this bill, De- 
cember 3, 1579, Fowler took possession of the concern 
and ousted Lees and Hendricks (P. Rec., 249), and the 
stock remains in their hands (page 252), to be accounted 


for in this suit. @ 


On the 30th of* April, 1879, Fowler rendered an ac- 
count to Lees & Hendricks, (P. Rec., 497), of the 
St. Louis transactions, showing losses to the amount of 
‘one-third pavable by Lees & 


“A \ e . 
» $18,956.52, and claiming 


“ Hendricks & Co., $6,318.84.” 
In November, 1879, the licenses in question for Ihnois 
and Missouri were sold by James Wilson, for the parties, 
for the sum of $140,000, of which, by agreement of Lees 
& Hendricks, and Fowler, Wilson wagto receive $5,000 ; 


as commissions, and $7,000 was paid to George [Elarding 


to reimburse him for the $7,000 which he was out in his 


purchase of James Turner. This left $128,000 to be di- 


vided between Fowler, Wilson and Lees & Hendricks. 
Wilson has received $42,666.66, being his one-third, in 


ee en Se 
rowler has received 


addition to his $53,000 commission. 


his $42,666.66 and also $17,666.66 of Lees & Hendricks’ 
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S<.000 commissions, as agreedto by Lees & Hendricks 
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and Fowler. 
Wilson telegraphed Fowler in November, 1879, that 
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what was to be pat 1 «* Lees & Hendricks for this interest.” 
( Wilson, P Rec., Pp. 542 } Lees testified tha Fowler 
said: ‘ You write a dispatch and ask him what he will 
“ give for Lees & Lendricks interest.” (P. Rec., r55-) 
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Also that Wilson told him that Fowler telegraphed: 
+ What do you intend to pay Lees, Hendricks & Co. 
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for their interest: (kr. KeEC., p. 155. } Fowler savs: 
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‘“ | answered that telegram, asking whether the amount 
‘and money in luded the interest known as_ the Lees WX 


‘© Hendricks’ interest,” (P. Rec., 525) but he admits (P. 
Rec., 529) that he can’t recall the exact words. Mr. 
ees was sent for by Fowler, whosaid: ‘ Shall we take 
“itr Says I: By all means. Then said Anderson 
“Fowler: James Wilson wants five thousand dollars 


‘“ for himself, commissions. Says I: I think he is en- 


“titled to it. “Then Anderson Fowler says: ‘Then 
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. . . ‘ } } T> 
“vou consent to the sale. And | said. Bva 
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Wilson owed him. Finallv a worthless agreement to 
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arbitrate was entered into (P. Rec., Ex. B, p. 390) and 
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injunction, but on the dismissal ot the bill was paid to 
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avreement between them and Fowler that it should be 
held in trust to be disposed ot tor their account and as se- 
curity for about $7,000, more or less, which they owed 
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which they have since owed and do now owe him; and 


they bring this suit for an accounting to determine 
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exactly What theyv owe fowler. and to recove!l the amount 
received for their one-third sold by Wlson. as aforesaid. 


‘ ee. } } 4 ." : } F 
less the amount of their indebtedness to Fowler. 
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Fowler, on the other hand, claims that he bought Lees 


& Ilendricks’ interest absolutely on the rSth of Janu- 
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lhe Case stands On Oui, and answers, and replications, 


and caeposiuons and documentary evidence. 


Much of the testimony | not be considered > i 
SLuchnh oO Live testimony need not be considered, nor 1s 


the inquiry as to exactly how matters will stand upon an 
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accounting essential to be entered upon. 
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not. If not. then the decree should be reversed and an 
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accounting directed. 


We repeat, Lu CS Xv Hendri ks insist: 
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first. Phat tne issignments ce) Anderson lowle! of 


on 


January 18, 1879, were made to accommodate him, as he 
requested, in reference to Wilson, and were intended as 
seculity for the amount of their indebtedness to Anderson 
Fowler, and also as security for $10,000, which he agreed 
to loan them to go into business, and that upon sale of 
the interest, Fowler was to account to them for all that 
was received for their one-third, over and above the repay- 
ment of what they owed him, including the loan, if he 
had made it, which he never did. 

Second. ‘That even upon Fowler’s own position that 
the transaction was intended to be a sale, still it was not 


to become absolute until the delivery to Lees & Hen- 


't- 


dricks of a valid release of their indebtedness to Fowler, 
and that such release was never given: that the indebt- 


edness was never discharged and still exists, and that there 
was no pretense that it had been released until efter the 
5140.000 sale. In other words, that the transaction, even 
as Fowler states it, was never consummated, and at the time 
the property was sold for }140,000 was of no binding force 
or effect whatever. Hence it will be perceived that 
Lees & Hendricks claim a decree for a reference and 


en 
ti 


I led to recover $42,666.- 


iccounting, and that the are enti! 
66. less the amount of their indebtedness to Anderson 
Fowler. It is possible that the court. in view of the then 


outstanding contract with Wilson. mieht hold that the trans- 


fer to Fowler of January, 1879, operated to put Fowler into 
the shoes of Wilson, and, therefore, direct the entry of 
a decree in favor of Lees & Hendricks for the extin- 
guishment of all indebtedness on their part to Fowler, and 
the payment by Fowler of $10,000 and interest, being the 
amount which Wilson had agreed to pay. But it seems 
to us that upon the evidence there is no escape from giv- 
ing Lees & Hendricks the entire relief to which they 


s 


te 
claim to be entitled. Certainly, if Fowler got into that posi- 
tion—/. ¢., into the shoes of Wilson—-he did so by waiting 
for and speculating upon the chances of a fat sale, while 
still withholding from Lees & Hendricks the consideration 
upon which he was to get intosuch a position; and a court 
of equity would not allow him to reap the fruits of such a 


transaction. 


ASSIGNMENT OF ERRORS 


Lhe Ciurcui court erred in holding’ the presumption lo 
be in favor of the fairness of the transaction, in view of the 


existence of the fiduciary relation. 


I], 


The Crrcutt court erred in rendering tts decree in favor 
of the defendant below because the complainants fully made 


out their righi to the relief prayed. 


[Il. 


The Circuit court erred in rendering tts decree in favor 
of the defendant below because upon defendant's own show- 


° me ST EE See Sean enen ee a! . oe 
the complainants eal a entitled lo relies. 


IV. 
Lhe Circuit court erred in dismissing the bill for want 


of qu it} 
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THE CIRCUIT COURT ERRED IN HOLDING THE PRESUMP- 
TION TO BE IN FAVOR OF THE FAIRNESS OF THE TRANS- 
ACTION, IN.) VIEW OF THE EXISTENCE OF THE FIDU- 


CIARY RELATION. 


Inasmuch as no opinion was delivered in the case, it 
does not definitely appear what the Circuit court did hold 
as matter of law, but we submit that it is clear that the 
result announced could not have been reached except 
upon the theory that the presumptions were in favor of 
the fairness of the transaction and the burden of proof 
upon the complainants. 

We insist, and believe we can demonstrate, that the 
evidence heavily preponderated in complainants’ favor, 
but it is, nevertheless, important that the applicable rule 
should be considered and determined and no presumption 
in defendant’s favor, to which he is not entitled, be in- 
dulged in. 

The settled rule seems to be that whenever the rela- 
tions of contracting parties appear to be of such a char- 
acter that it may properly be concluded that they do not 
deal on terms of equality, either from superior knowledge 
of the matter or from overpowering influence, on the one 
side, or from weakness, dependence or trust justifiably 
reposed, on the other, it is incumbent upon the stronger 
party to show affirmatively that all was fair, open and 
well understood. 

No man can take a benefit, where he has a duty to 
perform, which is inconsistent with his acceptance of the 


benefit. 


Id 


“ The burden of proof lies in all cases upon the party 
“who fills the position of active confidence, to show that 
‘“ the transaction has been fair.” 

Kerr on Fraud and Mistake (Amer. Ed., 


1672), p. 172. 


‘“ Upon the same principle, if it appear that a fiduciary 
‘or confidential relation exist between the parties to a 
“ transaction, or if it be established by evidence that one 
‘of the parties possessed a power of influence over the 
“other, the burthen of proof lies upon the party filling 
‘“ the position of active confidence, or possessing the 
“ power of influence, as the case may be, to establish, 
‘“ beyond all reasonable doubt, the perfect fairness and 
“ honesty of the transaction.” 


Kerr on Fraud, WC., 300. 


It is enough that a man be merely consulted as a con- 
fidential friend. It is immaterial that no definite relation 
may exist between the parties. 

Kerr on Fraud, &c., 183. 

Bigelow on Fraud, 190, § 1 

2 Pomeroy’s Eg. Ju., 478, § 950. 

1 Story’s Eq. Ju., $$ 307 (note), 308 (note), 
310, 311, 314, 323, 329, @. 0. 

Rubidoex v. Parks, 48 Cal., 219. 

Cowee v. Cornell, 75 New York, 99. 

WVesbit v. Lockman, 34 N. Y., 167. 

Cook v. Woolen Mills, 43, Wis., 444. 

Brock v. Barnes, 40 Barb., 321. 


Billage v. Souther, g Hare, 540. 


“ The rule under discussion applies not only to persons 


‘ standing in a direct uduciary relation towards others, 


i 
\- 
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“such as trustees, executors, attorneys and agents, but 


. . 


‘ also to those who occupy any position out of which a 


° 
° 


similar duty ought, in equity and good morals, to arise.” 


Bispham’s Equity, Sec. 93. 


“« Wherever one person is placed in such relation to 


‘ another by the act or consent of that other. or the act of 


? 


‘a third person, or of the law. that he becomes interested 


‘for him, or interested with him, in any subject of property 


“or business, he is prohibited from acquiring rights an- 


‘tagonistic to the person with whose interests he has be- 
‘come associated.” 
Amer. Note, 1 Lead. Cases in Eq., 53, ap- 
proved, 


Davis v. Hamlin, 108 Ull., 49. 


If, therefore, it is insisted by a person so situated that 
his associates have transferred their interests to him, and 
this is denied by them, the burden is on him to estab- 
lish the fairness of the transaction. ‘There is never a pre- 
sumption in its favor, and always a presumption against 
it when the circumstances indicate probable injustice. 

Fowler, Wilson, and Lees & Hendricks were joint 
owners of the licenses, and partners in St. Louis, and in 
Chicago, Fowler contends, and on both grounds, there- 
fore, stood in a fiduciary relation towards one another. 
{t must be conceded, also, that Fowler assumed to act, 
from the beginning to the close of the transactions, the 
part of a contidential friend to Lees & Hendricks. He 
insisted that he acted thus sincerely and out of kindly 
feeling towards them. Lees & [lendricks now believe 
that his sincerity was simulated and that he was only 
looking out for the interests of Anderson Fowler; but 


from the standpoint of either Lees & Hendricks or 


np nema, 
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Fowler, it is clear that Fowler attempted to act as the 
protector and special friend of Lees & Hendricks. By 
the transaction Fowler claims to be entitled to hold $42,- 
666.66 belonging to Lees & Hendricks for the consider- 
ation substantially of the extinguishment of their indebted- 
ness of about $7,090 to him. The burden is therefore 
undeniably upon Fowler to vindicate the good faith of 
the transaction upon which he predicates such claim. 
The inadequacy of the consideration, as contrasted with 
the amount received, in itself is sufficient to justify a court 
in concluding that an unfair advantage had been taken 
But it is enough to insist that the burden being upon 
Fowler, he has utterly failed to establish his side of the 


case by a preponderance of the evidence. 


The burden is on complainants to show the confidential 
and fiduciary relation, but this relation is fully shown, 
and, indeed, in effect admitted by Fowler, and while in 
our judgment, if the entire burden of proof all the way 
through were on complainants, the proofs sustain their 
contention, it 1s certainly plain that the burden was on 


Fowler, and so the court below should have considered it. 


That there may be no manner of doubt as to the relation 
of influence on the one side and dependence on the other, 


we will quote from the record upon that subject. 


“ees testities that he first met Anderson Fowler in the 
fall of 1876; that Frank Clifton said Mr. Anderson 
Fowler wanted to see him at his brother’s house at 7 
o'clock one evening late in September or early in Octo- 
ber; that he did not know until he reached the house what 
Mr. Fowler’s business with him was about; that Anderson 
Fowler suggested that they go to Mr. James Turner’s 


house. “ We:-walked up to Mr. ‘Turner’s, and on our way 


4- 


ZI 


“up Mr. Fowler told me what he had in view: that he 
“had been negotiating with ‘Turner to go into business, 
‘and wanted us to go In with him. &c.. fixing tt out a very 
‘large thing; that this oleomargarine was a great busi- 
“ness. I told him we didn’t care anything about anv new 


“enterprise.” (Rec., 134.) 


tle further testifies that his attention had never been 
drawn to the oleomargarine business before that; that the 
next morning there was a meeting at Mr. Pratt’s office, at 
which Mr. Anderson Fowler, James Turner, Mr. Hen- 
dricks and himself were present; that neither himself nor 
Mr. Hendricks took any active part in the meeting, and 
it wound up by finding that Turner could not make pa- 
pers that were satisfactory to Mr. Fowler. (Rec. p. 135.) 
Afterwards “ Frank Clifton sent word up that Mr. An- 
“derson wanted me to goon to New York; wanted to see 
“me on this meat-canning business and oleomargarine; 


“and | went onto New York at his request.” “ This 


A 


‘was in December, 1876.” (Rec., 136.) 
“T[T went to Mr. Fowler’s office. * * * He shook 
“ hands with me very cordially, and told me that he had 


‘found a better deal than Turner had in New York, and 
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‘told me that he could buy for so much money, and he 
“ wanted us to take an interest in with him and he could 
‘buy this for so much better than he could have done 
“with Turner, and he mentioned $100,000, and I said a 
‘third of that would be $33,333. I said that wasa great 
“deal of money for us to invest to go into a new business. 
‘Of course, if we were going into the meat-canning busi- 
“ness, that we knew about, we might make a_ success. 
eo 8 When I told him that it was a_ great deal of 
‘money for us to invest, and a good way off from home 


“to be doing this kind of business, and that we should 


“expect him to look after our interest, he said that he 
“ would do that just as much as he would if the business 
“was his own, and he said I should buy just as I would 
“buy for our own business. I said we shall expect that.” 
(Rec., 137.) “ He said that he would look after our in- 
“terest and see that no harm came to us.” (Rec., 138.) 
“IT told him that * * * we should depend entirely 
‘upon him to take care of our interests, and he said he 
‘ would do the same for us as he would do for himself.” 
(Rec., 139. ) 

Lees further testifies that he never saw or Knew any- 
thing about the contract of December 29, 1876, until 
about February or March, 1877 (Rec., 139); that $20,- 
000 was paid in cash, and an acceptance given for the 
balance, which was paid in due course. (Rec., 139.) 

*Q. Would you have purchased through Mr. Fowler 
“if you had known or supposed that he was expecting to 
“sell to vou an interest of his own or any interest at a 
“oreater price than he was to pay for the same? 

“A. No, sir; that was not the understanding; ” 

(the understanding was) * that he was to buy for us the 
‘same as he was for himself; that he would look after 
“the whole thing and that we could feel same in his 
aa + 8: ® . 

«A. The total was $100,000, two-thirds of which was 
“$66,666; that is what he told us he paid and that he 
“was going to pay them. 

*Q. Now, do you know as a matter of fact that he 
“did pay it? 

«A. No, sir; it was left entirely with him—we left 
“the thing entirely with him to do for us.” (P. Rec., 140.) 

“T trusted $33,333 with him, and he vowed he would 


‘take care of usin New York.” * * * « We left it 
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‘with him to invest.” (Rec., 170.) “ We could only 


‘depend on Mr. Fowler.” (Rec., 173.) 


és 


“« We were powerless; we depended upon Mr. Fowler 


and Mr. Wilson.” (Rec., 143.) And, again, in reference 


to the transaction of January 18,1879: “ Now, says he 


** 


es 


** 


** 
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(Fowler), if you will let me have your papers, I can 
bring him to terms a good deal better, and we told Mr. 
Fowler that that was our all; that we depended upon 
that to get any money out of it, and were trying to get 
into business, and Mr. Fowler said, 1 don’t want to do 
anything against you; [| want to do all I can for you, 


and if I have these papers I can do more for you; | 


‘don’t want to make anything out of you, and if there ts 


‘anything that comes out of this over and above what 


‘you owe me you shall have it.” (Rec., 149.) “ Mr. 


. Fowler wanted to gel papers lo go back to New York 


‘and sue Wilson, and anything Mr. Fowler asked us for 


‘he got, as taking care of our interests.” (Ree., 151.) 


When he asked anything we gave it to him.” (P. Rec., 


6.) “We was in his hands.” (Rece., 151.) “ Well, 


‘we supposed we were in good hands.” (Rec., 169.) 


We heard people talk (about his reputation as a straight 


‘ business man), but when e (we) came to talk with Mr. 


Fowler, why he drove all that out of us with his confi- 


“ dential talk.” (Rec., 170.) “ Well, I heard only these 


remarks and I gave no attention to them; [| cvuuld not 
against a friend of mine.” (P. Rec., 181.) 

«Q. It appears that you put more contidence in An- 
derson Fowler than anybody elser”’ 

“A. That we did.” (P. Rec., 170. 


“ We had implicit contidence in Mr. Fowler from what 


‘he talked and his action.” (P. Rec... 180.) “ We 


always thought that his interest was our interest—-every- 


“thing that he did for himself he did for us.” (Rec., 
170. ) 

“Q. Why didn’t you have the trust that you reposed 
in Anderson Fowler in writing——-have it state that he held 
this for you in trust? 

“ A. Didn't think it was necessary from the confidence 
“that we confided to him at that time. He always led 
‘us to believe so.” (Rec., 180.) 

“Q. You understood the transaction generally?” 


* A. No. Mr. Fowler wasfor us.” (P. Rec., 202. 


a 


“(@. You did not seek to find out their contents?” 

« A. No, sir: we looked to Mr. Fowler to take care 
‘me. <8. Rec, 206.) 

Mr. Hendricks testifies: 


Fowler “asked us to let him have it (7. e., Lees & 
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*‘ Hendricks’ claim) so she could commence suit, and I told 
‘“ him that it was all we had in the world, and that we ex- 
“ pected to get the money out of them; and he said, | 
“ don’t want to make any money out of you atall; I don’t 
“ want you to think that | am going to make any money 


‘“ out of vou: anything that I get out of others you shall 


A 


‘have your share of; then he went on to express his 
“friendship and sympathy with us (Rec., 230). We 
‘ never investigated into the thing—except Mr. Fowler 
“ gave his statement, we relying on his opinion.” ( Rec., 
57) 
“It (7. e., contract of December, 1876) was read over 


“in the office, but I relied upon Mr. Fowler, Mr. Fow- 
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‘ler’s judgment, more than I did my own. (Rec., 255.) 
« That is the way we did business with Mr. Fowler; | 
‘trusted him implicitly; he disarmed me entirely when- 
‘“ ever I came into his presence.” (Rec., 266.) “Ihave 


“ stated that we trusted implicitly in Mr. Fowler.” ‘“* That 


ty 


“is the reason, because we trusted in Mr. Fowler with- 
** q «fe , y . . be 
“ out any agreement. © * ¢ Wesaid nothing about the 


‘to trust Mr. Fowler.” 


“ agreement at all; we were willing 
(Rec., 269.) “All the time of that. negotiation we had 
“ reason to believe that Anderson Fowler was acting in 


_— 
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“ our interest, as our friend. * * * He always pro- 


‘ 


for us. and whenever t] 


“ fessed friendship ie matter came 
“up always seemed to be on our side.” (Rec., 233.) 
[fe testifies that they had no advice or counsel. “ We 
“ relied wholly upon Mr. Fowler in that matter.” (Rec., 
234.) “We always went directly to him, _ = 
“ before we made any moves, to get his advice and coun- 
“sel.” (Rec., 248.) “ We never importuned Mr. Fow- 
“Jer to engage in business with him. All solicitations 


‘ from becinnine to end came from Mr. Anderson Fow- 
+ a | <> 
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‘ler. Ele sought us out in the first place, and has sought 
‘ us out on every occasion since.” (Rec., 23%.) 


Mr. Fowler’s testimony on pave 421 of the printed 
. pase 4 | 


record confirms Lees and l[lendrick’s statements. He 
says: “ And in connection with the talk with Turner, 
‘“ Frank Clifton introduced Lees and Ilendricks, as he 
«“ thought they were practical men, and he thought they 
«“ could be relied upon if / found it wise to venture into 
‘“ the business. 

«“ Messrs. Lees and Hlendricks were more familiar with 
“the beef business, and when we met they said they 
‘ would like to go into the canning business; that there 
“ had been a great deal of money made by Wilson, and 
“« Libby, McNeil and others, and that they were anxious 
“to go into that business. After seeing Mr. Turner, / 
“ thought it best to have Lees and Hendricks (I don’t 
“know whether Hendricks was there—Lees, anyhow ) 


‘to see Mr. Turner and talk over the matter together, 
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‘ and see whether it was advisable to co into it at all or 


“ not.” 


It will be recollected that Fowler wrote to Lees, Sep- 
tember 30, 1878 (page 527), thatif Lees and Hendricks 
would lodge their transfer in his hands he would hold the 


same for them. 


Mr. Turner testifies (Rec., 302) that, at an interview 
in reference to getting up a stock company, in December, 
1876, at which himself, Mr. Pratt, Mr. Fowler and Mr. 
Lees were present, “ he (Lees) stood by and listened; he 


“seemed to be hanging on to Mr. Fowler.” 


Also, at record, page 314, the same witness said: “ They 
‘were always acting in a subordinate capacity. 

“Q. Whom did they seem to depend on and rely on: 

sé A, On Mr. Fowler. 

“Q. Asa matter of fact, on whom did they rely and 
“ depend in these matters? 

“A, On Mr. Fowler entirely.” 

Again, in referring to meeting the Fowlers in the incep- 
tion, he says (P. Rec., 301): 

“I told my bookkeeper, Mr. Sullivan, that I wanted 
“ him to go up to my house and be with me when I had 
“ this meeting with Fowler. 

“QQ. Why did you want Sullivans 

«A. These Fowlers bore the reputation of being 
‘“ pretty sharp and I did not want to be one alone with 
‘ them two. 

“(. Proceed: 

‘A. So we met, and they told me that they wanted to 
‘ take an interest with me in that business, both the butter 
‘ business and the canning of beef and meats, and that 


‘ they were abundantly able to furnish all the money that 


“ was necessary to make a very big business of it, and 


o 


‘ that it was right in their line of business in Europe, and 
“they showed up the advantages that they had also in 
‘ their different houses established, and their own brothers 
“to run it for them, and that they also Aad got somebody 
“ @n this cely, some friends of theirs, that they were gomg 
“to put tuto it iv some—to manage their part of the busi- 
me who it was that night, and 


“ness; they did not tell 
“ they made another engagement for the next night; they 
* stated that those friends lived in Chicago; I was 
“ anxious to know who they were, as I wanted to know 
‘ who I was to be associated with in business. ‘The next 


“night they came to my house again and brought with 


e. 


‘them Mr. Edward Lees, one of the complainants, and 


“ said that he and his firm were the parties they were 


e 
* 


‘ figuring on to attend to their interest and to take a cer- 
¢ tain share with them in the operation.” 

Mr. Clifton (Fowler’s clerk) testifies ( Rec., 359): 

es (). Did you not personally negotiate with Mr. Lees 
“concerning the purchase into those licenses in the fall of 
* 1O70F 
«A. J] had interviews with him about the business. 
“Q@. <At whose request? 


‘A. Mr. Anderson Fowler’s 


There is no question upon this record that Lees & 


Hlendricks had but little, if anything 


-~ ? 


more than the 
$33,333.33, while Fowler was a man of wealth and large 
business, and that Lees & Ilendricks were induced to sup- 
pose, as Clifton ( Fowler’s confidential clerk) said to Lees 
(P. Rec., p. 136): “It wasa big thing having Fowle: 
‘back of this, and their money; that they had mints of 


“ money, they had.” 
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[t appears, also, that not only did Lees and Hendricks 
sign such papers as Fowler asked, without question, but 
that they did not even have copies of the transfers now 
claimed to have been absolute until after the controversy 


arose over the $40,000. (C7i/ton, p. 388.) 


It may be admitted that Lees had heard something de- 
rogatory to Fowler—Fowler’s counsel took pains to bring 
that out of him. He is asked by Fowler’s solicitor (P. Rec. 
1So, 181): “ Q. He had always so conducted himself that 
“you had entire confidence inhimy <A. Yes, sir. Q. 


« And his reputation was suchr A. Not by every one, but 


€ 


‘every one that | had confidence in. Q. Did ever any one 
‘warn you to be careful of Mr. Fowler previous to this 
‘timer A. Yes, sir. Q. Whor A.: I couldn't say 


éwho. Q. /S//ad not more than one warned you to be 


e 
. 


‘careful? A. Probably Lhad,and I went to Mr. Frank 


~~ 


‘Clifton and told him what I had heard, and Frank Clif- 


} 


‘ton said that was only talk of those parties, because 


¢ 


. 


‘Fowler is beating them in business. Q. You were 
“warned? A. Well, Lheard only these remarks, and | 
‘gave no attention to them; I could not. against a friend 
‘of mine. Q. Did not Turner tell you to be careful? 
‘A. He has, after he was in business with him. Q. 


‘Yes, but prior to January 18, 18797 A. No, sir. Q. 


Hie never warned you in any way beforer A. He has 
“always spoken very disrespectfully of Mr. Fowler, be- 
“cause he said Mr. Fowler was not treating him right; 
‘of course that would not make me lose confidence in 


** 


‘a friend of mine. 


A 


The fact is testified to by Mr. Lees (P. Rec., I33)> 
that the intimacy between himself and Clifton had been 


for years that of a brother, so that he did not pay that 


29 
~ 


attention to these charges that the result shows he should 


have done. 


It seems clear that. apart from the fiduciary relation of 
partners, Lees & Hendricks’ dependence on Fowler was 
such as to justify the application of the rule of the utmost 


good faith. 


The burden was therefore on Fowler to make out the 
fairness of the transaction in controversy. 

This he utterly failed to do, and the presumption 
against the transaction is in itself sufficient to upset this 


decree. 


a? 


rie CIRCUIT COURT ERRED IN RENDERING ITS DECREE 


IN FAVOR OF THE DEFENDANT BELOW, BECAUSE THE 


COMPLAINANTS FULLY MADE OUT THEIR RIGHT TO THE 


RELIEF PRAYED. 


The question 1s, were the transfers to Fowler of January 
1S, 1879, intended as security merely, and was Fowler 
to account for what was realized, after deducting the al- 
leged indebtedness of Lees & Hendricks to himr If this 
is answered in the aflirmative, the decree must be re- 


versed. 
‘7 ] ? ata . + 17 } on os . aad 
[1 will il well to iet the PAP ere S tClii tne stories for 

t| s . rg 6 acl | : ‘ : rey ry ; . + - ; : l, ‘de = a ‘Z “- } 
tnemseives, and then to examine whoicn side 18 Corropdoe 
rated and which contradicted. 


he question as to the effect 


That Lees & Hendricks, on 


to be given to the transfer of January 15, 1579, testily one 


> 
i. 


way, and Fowler substantially the other way, may be con- 


ceded. 


T . °, ; ‘ 

Lees & Hendricks say that the transfer (it was but one 
- = << ie all : . ws Don @ * . ee 
transfer in eflect) was made to accommodate Fowler in 
reference to proceeding against Wilson, and to be held as 
j | 

. ‘ ° . 4 } . r ] . . . . “1 , 
security for thetr indebtedness to Fowler. and as security 
for 10,000 Fowler offered to loan them to go into bust- 


ness with. 


Fowler insists that it was an absolute transfer in con- 
sideration of the extinguishment of Lees & Hendricks’ in- 


4 7 - ] , } 1 a ' a “ 
debtedness to him and ot a loan he was to make thereon 


without interest. 


Mr. Lees, after explaining (P. Rec., 148) the meeting 
January, 18, 1879, with Mr. Harding, which resulted in 
their written assent to Harding’s adjustment with Turner, 


and the release of any habilitv 


as 


' o Turner, says (p. 149): 
« Mr. Harding then went out to take a smoke and, he said, 
‘a little fresh air, and then Mr. Fowler, Mr. Hendricks and 
‘ myself are left in the office.” (P. Rec., t49.) “ Mr. 
“ Fowler said, ‘now, then, this isour own affair’; and he 
« says, ‘now I am going to see him, Mr. Wilson,’ and 
“says he, ‘I am going to try and bring him to terms,’ 
“telling a great deal about Mr. Wilson’s character, etc. 

Now, says he, ‘if you will let me have your papers, 
“IT can bring him to terms a great deal better, and we 


os 
‘told Mr. Fowler that that was our all: that we depended 


‘upon that to get any money out of it, and were trying 
“to get into business, and Mr. Fowler said: ‘I don't 


‘want to do anything against you; I want to do all I can 


for vou, and if | have these papers I can do more for you: 
pal b 


os 


| don’t want to make anything out of you, and if there 


o> 


‘is anything that comes out of this over and above what 


“ you owe me you shall have it, and along with that I will 


‘loan you $10,000 to go into business with; 95,000 he 


' 
‘ 


, 
3! 


a 
om 


‘ said first.’ Then I said it would be no object for us to 


. 


‘try to go into business with $5,000; then he said: ‘I 


. 
* 


will make it $10,0o00—that is, I will loan you $10,000,’ 
“and he says: ‘You understand that I have got to sue 
“ this through you folks.’ He says: ‘Ihave got to sue 
“ this through you,’ and with that we assented to signing 
“ the papers for Mr. Fowler’s convenience and for his own 
“ benefit and ours, and I think he called Mr. George 
“ Harding in then to write out the papers from the 


‘ hallway.” 


Witness continues (P. Ree., p. 150) that after the 
meeting broke up they went to their business, but were 
to have a meeting in Fowler’s down-town office, the 
purpose of which they did not know, unless it was to ar- 
range for the ten thousand dollars that Fowler was going 
to lendthem. In the afternoon they saw him in the down- 
town office. “He said he had some papers that it was 
“necessary for us to sign; he wanted to have everything, 


' : . * «* , . . s : 
“so he could have it sued. [wo papers were signed at 


i 


the stock vards. and one or two down-town: he had no 


advice as to this matter from anv attornev.and all the pa- 


, 


pers were already prepared, “except the one that Mr. 


« Tlarding wrote up at the stock yards.” Did not know 
} - £ — ae ~ ] 7 ~~? vr thea —e) hyysabyeyrgs } 4 ‘oe 
that there had been a meeung the nignt bderore between 
lard) . . } ‘Turner it] “of rent. tr thoaca ,otter 

arding and ‘Turner with reference to these matters. 
“We was lead to believe that they had not seen ‘Tur- 
‘ner; but they was preparing to go for Turner.’ 

ner. rua us ~ \ at. prep ‘ ss = & i shi dtl. 

‘Q. Did Mr. Anderson Fowler pay you any money, 
* or agree tO pay you any money, for that assignment to 
‘‘him—as a sale to him: 


+sA. No, sir. Never has.” 


Witness continues, on p. 151, P. Rec., that Mr. Fowle 


told them “we was not to say anything to James 


“Wilson, or let him know anything about it; that he 


“~ 


‘wanted to keep it secret from James Wilson”: that these 
papers were all part of the same transaction. «“ Mr. 
“ Fowler wanted to get papers to go back to New York 


‘and sue Wilson. and anything Mr. Fowler asked us 


. 


™ 


“for he got, as taking care of our interests. 


« We started to get the money, the ten thousand dollars, 


~ 
° 


that he agreed to loan us. But before we got the money 


~~ 


~ 


‘Mr. Fowler made another proposition. 


- 


‘That it was better for us to start a company, and take so 
‘many shares in it. ad ’ - It resulted, of 


‘“ course, we had to take it. We was in his hands, and if 


e 


‘he didn’t loan the ten thousand dollars he had to give us 


° 


‘forty-five hundred dollars in shares of the Lees and Hen- 


? 
a 


dricks Packing and Provision Company.” 


Mr. Henpricxs (P. .Rec., 229) testifies: “ Mr. 


~ 
. 


‘ Lees came over to where I was early in the morning, 
cose *& * about 7 o’clock—it was between 7 and 8 

« (P. Rec., p. 230) and said that Mr. Anderson Fowler 
‘ had been over to see him, and wanted us both to come 
“over to the packing-house of the Anglo-American. 

sc * * JT went over there about between 10 and II 
“o'clock, just as soon as we could arrange business to 
“leave. Mr. Lees and! went together. * * * We 


«“ met there Mr. Anderson Fowler and a gentleman he in- 


a 
-~ 


troduced to us as Mr. George Harding, of Philadelphia. 


6 *  * Mr. Fowler said that Mr. Harding, who 


© 


‘had purchased Turner’s interest in the two States of 


‘ Missouri and Illinois, wanted to commence an action 


o 


‘against him for fraud, * * * and he would like us 


. 


‘to make an assignment to him of our interest in that 


e 
” 


matter. Mr. Harding said that Turner had an action 


c 
a 


~ 
* 


oan 


+. 


ss. 


‘and that he was 


‘brine him to terms: 


against us for non-fulfillment of contract. * >. 8 


‘ He said that that was the best way out of it, and Mr. 
‘ Fowler advised us to do it. We _ hesitated, and finally, 


‘at the solicitation of Mr. Anderson Fowler, we made 


the assignment to George Harding. * * * After 
we had finished with Mr. Harding, Mr. Harding went 


out into the hallway to smoke. and then Mr. Anderson 


Fowler began talking about our own aflairs—about the 


money we owed him in St. Louis and Chicago, and 


‘ stated that he had some notes against James Wilson, 


going to commence suit anyway, and 
" that he could bring 


> 


him to time or terms, and it might be better if he had 


‘our claim also, and asked us to let him have it so that 


he could commence suit, and I told him that it was all 


‘we had in the world, and that we expected to get the 


money out of them, and he said, I don’t want to make 


‘anv money out of you at ali. I don’t want vou to 


‘think that I am going to make any money out of you. 


(P. Rec., p. 231.) Anything that | get out of others 


vou shall have vour share of. Then he went on to ex- 


‘press his friendship and sympathy with us, and offered 


‘to loan us $10,000 to go into business with.” 


“«“Q@. What consideration * * * the contracts 
of that date recite ‘ for value received: ’ what was the 


consideration that vou were to receive for making this 


‘assignment to Mr. Anderson Fowler: 


“« A. The consideration was that he was to pay our 


‘share of the money that was recovered. 


*«Q. Was he to have any part: 
‘A. Only such part as we might owe him under old 
transactions. * * * ‘That was the agreement. 


* %* ‘There was never any agreement that he should 


“ pay us any money for the assignment. * * * The 
“ assignment was made for his convenience in order, as 
“ he said, that he might bring James Wilson to terms. 

s S&S 8 (FP. Rec, 2332.) Our rights were to be 
‘ preserved the same as though an assignment had not 


“ been made; we were not to lose anything pecuniarily 


~ 


‘ by the matter. * * * In consideration of the as- 


° 


‘signment he was to bring suit in our name against Mr. 


. 


‘ James Wilson * * * = on the notes that we held of 


« James Wilson, which was part of what we assigned.” 


Witness, on p. 232, P. Rec., goes on to siate that 
they were asked also to make an assignment of their in- 
terest in these licenses as security for the money that Lees 
& Hendricks owed, * * * “and 1n the afternoon of 
“ that day an agreement was drawn up in relation to it.” 
The witness says that these papers were all one transac- 
tion; and sums up the transaction by saying that the as- 
signment was made for * Mr. Fowler’s convenience in 


“ prosecuting | ir. Wilson and for aay © *- = oe 


a 


‘money that we owed him” on “losses in Missouri and 


ta 


‘ Illinois in the manufacture of oleomargarine.” 


Fowler testifies (P. Rec., 428): “I believe the first 


“ thing that wasdone was to introduce Lees and Hendricks 


~ 
* 


to Harding; after that I had an interview with Lees and 
“ Hendricks personaily and privately, and told them that 
“ | had made up my mind to buy out their interest if 
«“ they wanted to sell it, and to try to put them into the 
“ old business of beef canning—the beef business gener- 
“ally. * * * ‘They were very much pleased to hear 
‘it, and we talked over how that could be best done, and 
“the agreement we came to was that the indebtedness 


6s they ow d me I was to give them that amount of 


4 


~~~ 


4, et me A ele at Am 


— 
4 


jt 


‘“ money for their interest in the patent. I was further to 
* oive them a loan of $10,000 without interest until they 
“ got into a good position to repay it in their business. 
os * * (P. Rec., 429.) When we came to put the 
“ thing in writing there was a further agreement made; 
oc * * * that although at that time my feelings 
“ were strong against Mr. Wilson, yet to avoid any fur- 
“ther difficulty with Mr. Wilson with reference to that 
“ contract, if anything came out of it, 1 simply said: * Well, 
“this transfer of your indebtedness to me we will put it 


“ina form that as soon as you CIV eC mec this contract you 


* K 


ta 


shall have a — for the indebtedness.’ 


P. Rec., 432.) The “*‘ value received’ was to be the 


an 


. 


‘amount that they owed me, amounting to between 
$7,000 and $8,000, and the further consideration was 


‘that I was to loan them $10,000 without interest to 


¢ 


« let them start in their old beef business again.” 


Which is correct, the statement of Mr. Lees and Mr. 


Hendricks. or the statement of Mr. Fowler? 


It will be remembered that about March 20, 1879, two 
months after the transfer to Fowler, the papers were 
made out in the suit against Fowler, in the name of Lees 
: Hendricks upon Wilson’s acceptances for the $10,000. 
(P. Rec., 95, 96,97.) Under the New York practice 
the attorneys issue the summons and serve that and a 
copy of the complaint, but in this instance Wilson was 
away and service could not be obtained. ‘The accept- 
ances were received by Mr. Kelly, Fowler’s New York 
attorney, March 17, 1879, “from Anderson Fowler or 
Fowler Bros.,” and returned by him to “ Fowler Bros.,” 


Nov. 10, 1879. (Ae//y, P. Rec., 94.) 


On the 30th day of April, 1879, over three months 


"sy 4 
30 


after the transfer in controversy, the account of the St. 
Louis losses (incurred early in 1877) was rendered to 
Lees and Hendricks ( P. Rec., 497 ) showing the aggregate 
and claiming “one-third payable by Lees & Hendricks 


Xv ag 


November 4, 1879, (six days before the Wilson ac- 
ceptances were returned to Fowler Bros.) Wilson tele- 
graphed James Turner from St. Louis to “ see Hendricks, 
“of Lees and Hendricks, immediately; have him take 
“to-night’s or first train here at my expense and report at 
“ Lindell hotel. ose no time. This is confidential to 
“every one but you and Lees or Hendricks—wire an- 
“swer. (P. Rec., 320.) 

And again on the same day (P. Rec., 329): 

“ Your answer received. Ido not know Lees’ or Hen- 
“ dricks’ address; please see them both to-night, if pos- 
“sible, and have Hendricks’ partner come, Mr. Lees. It 


“is to their interest.” 


Afterwards Wilson came to Chicago and saw Lees 
and Fowler, and Fowler called Lees “into an inside 
office” where they conferred together, and then Fowler 
came back and reported to Wilson that they assented to 
the sale of Missouri at $65,000 and the payment of $5,000 
to Wilson individually as commissions. (PP. Rec., 540, 


541.) 


Wilson returned to St. Louis and accomplished the 
sale, and Lees went there and returned November 15th, 
with $40,000, being the shares of Fowler and Lees and 
Hendricks, after deducting the $5,000 and Wilson’s third, 


20,000. 


Mr. Lees says (P. Rec., 158): “Mr. Fowler and 


= Bed 
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‘“ Mr. Frank Clifton came into the office and demanded 
“the money. I said, ‘yes, sir; I would figure up and 
‘‘ settle up now;’ and he says it is my money. ‘It is all 
“your money,’ says I. ‘ Well,’ says I, ‘ Mr. Fowler, you 


‘“ have turned out to be a different man to what I ex- 


“pected you to be.” Says I, ‘this is the biggest con- 
“ fidence game for a man of wealth to be in, for you to 
“ be claiming that all this money is yours” * * * [| 


“see I was getting too much excited,.and I sent Mr. 
«“ Russell out to Mr. Hendricks to come to the front. 
“He was in the rear part of the packing house, 


and Mr. Russell staid out there. and Mr. Hen- 


* 
° 


“dricks came in, and then Mr. Hendricks began to 
‘“ figure on the corner of the desk, and Mr. Anderson 
“ Fowler said: * You don’t figure that right; it is more 


“than that? fiecurine what we owed him, that is, Lees 
we | > ' 


‘*& Hendricks; figuring what we owed Mr. Anderson 
Fowler in our St. Louis business, and I said: « How do 
‘you figure that at any rater’ I know that he made it 
“ four thousand dollars (more) than Mr. Hendricks; that 
“ is, figuring what we owed him and what James Wilson 
‘ owed onto it. Hlim and Mr. Hendricks had some 
“ quiet conversation there, and I let them do the talking 
“ for the balance of that time afterwards. Mr. Hendricks 
‘agreed with Mr. Fowler that he would try and get me 
“ to arbitrate it, which he finally succeeded in doing.” 
Mr. Hendricks says (P. Rec., 240): “ When I came 
‘“ into the office I found Mr. Lees was in a violent state 
“ of excitement with Mr. Anderson Fowler. When |! 
« came in Mr. Anderson Fowler said to me: ‘I want to 
‘talk with a sensible man,’ he says, ‘ Mr. Lees 1s crazy,’ 
“he says, ‘I cannot tell what he wants.’ I says: ¢ All 


‘ that Mr. Lees wants-—all that | want—~is for you to do 


38 


“ what is right and carry out the agreement; that he 
« knew that we were to have our rights unimpaired in 
“any settlement that we made, and that all we wanted 
‘“ was to have that agreement carried out.’ Then he says: 
« ¢T don’t understand what you want;’ and I stepped to 
“ the desk and figured out that there was $15,140, besides 
“ the loss of $8,000 that he claimed we owed him, and 
“ that he oflered to put in $4,500 of stock in the Lees & 


. 7 . * ~. . 
“ Hendricks Packing and Provision Company, which 


‘« Mr. Fowler said that he could not do that, and he took 

“the pencil and figured out this way: He put in the 

‘ money which he claimed James Wilson owed him. 
‘“¢(. On what account? 


‘¢ A. Qn account of the losses in the manufacture of 


— 
‘ 


‘“ oleomargarine in St. Louis. 


«Q. Did he put in the Chicago account, too? 


‘ 
‘“ would leave us $38,000 for our share of the estate, and 
} 
( 
‘ 


“A. Nothing was said about the Chicago matter in 


* 
- 


this connection; at any rate, he figured out $4,000 


La 
° 


‘ more than | did.” 


(P. Rec., 241): “ Mr. Anderson Fowler asked me to 


‘ submit the whole case to arbitration, and to use my In- 


‘“ fluence with Mr. Lees to have it done in that way, so | 
“ that we could go on with our packing business.” 
; 
Lees, Hendricks and Fowler subsequently met at the 
office of Towle & Whipple, and Mr. Hendricks says (p. | 
242): ‘James Wilson was very anxious to have every- 
‘“ thing settled. He had negotiations pending for the sale . 


“ of Illinois, and if we held out we should jeopardize the 
“ property.” 
« Q. State how persistent he was on that subject; A. 


“ Very persistent, indeed, and used all the influence he 


aS ea 


- 


39 


“had with Mr. Lees; seemed very anxious; and Mr. 
“ Lees broke down completely. Q. What do you mean 
“ by breaking down; explain what you mean by that? 
‘A. Tle burst into tears, and | had to take him aside. 
“«(). What was the reason of that? A. It was on ac- 
* count of the demands of Mr. Anderson Fowler.” 

By Mr. Booru: Objected to. 

“« A. Tle seemed to feel that Mr. Anderson Fowler 
“would still get the better of us, as he had, and had 
“ tried to do before in every proposition we had had; said 


“he had done wrong in signing the papers, and lost all 
“confidence in Mr. Anderson Fowler and everybody 
‘ else.” 


(Objected to. ) 


The so-called arbitration paper was then drawn up and 
signed and the $40,000 paid over, “to save litigation, and to 
‘try and have our interest, the packing company, go on.” 
It is to be found on page 390 of printed record, marked 
Exhibit “ 6” (should be * A”), and was drawn up by 
Mr. Whipple, but dictated partly by Mr. Fowler and 
partly by Mr. Wilson. (P. Rec., 335.) 

Up to this time Messrs. Lees and [Hendricks had no 
legal advice. They then sought counsel, Mr. Gregory, 
who had an interview with Messrs. Towle & Whipple 
December 1, 1579. 

Mr. Whipple testifies (P. Rec., 337): 

«“Q. Mr. Gregory then expressed surprise at the 


“wording of that paper, did he not? A. I believe he 


° 


‘said it was not worth anything: that it was not binding 
. > p24 


* 


‘as a contract, or something to that effect. Q. And 


e 


‘asked you why it was written in that form, did he not? 


* 
©. 


A. I think there was something of that sort passed. 


40 


“«Q. State what your reply wasr <A. Ido not believe 
“TI can give it now. I believe I stated that I knew at the 
‘time that ¢he paper did not amount to anything; that 1 


“was nol the attorney of Lees & Llendricks, and was act- 


a 
a 


“go for Wilson. Q. And did you not state that you 


} 


‘did not for that reason concern yourself whether it pro- 


a 


‘tected them or not? A. I believe I said something of 
“that sort; yes, sir. At the time I was only interested in 


ks and Fowler come to some 


a 


‘having Lees & Hendrix 
‘< understanding, so that Mr. Wilson’s interests would be 


“ forwarded.” 


This witness also says (p. 336): “Ido not think Mr. 
“ Fowler seemed to care whether the sale (of Illinois) was 
“frustrated or not. He seemed to use his position in 
“the matter to prevent the sale unless Lees & Hendricks 


“would deliver up to him the check.” 


December 3, 1879, this bill was filed, and Wilson havy- 
ing in the meantime, or about then, sold Illinois for 


> 


)7 5,000, $25,000 was paid into court to abide the event. 


Let us now see how far the contending parties are cor- 


roborated or contradicted. 


Lhe evidence of Lees & Hendricks that the transfer was 
not absolute, but in trust, ts corroborated: 

first. By the telegram sent by Fowler to Wilson in 
November, 1879, more than ten months after the transac- 
tion of January 18,1879. This telegram was sent by one 
of the defendants to another of the defendants, and, if pro- 
ducible at all, could be produced by either Wilson or 
Fowler, but neither could or would do so, and secondary 


evidence of its contents was resorted to. 


James Wilson testifies (P. Rec., 542): “ He sent mea 


“me @ wam 
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“ telegram, I think, asking me what I[ proposed to pay 
‘“ Tees & Hendricks for this (/Ae7r) interest.” He adds: 
“ | telegraphed Lees & Hendricks then to come to St. 


~~ “ Louis.” 


Lees testifies (P. Rec., 155) that Fowler said: “ You 
“write a dispatch and ask him what he will give for 
‘“ Lees & Hendricks interest.” 


He also testified (P. Rec., t88) that Wilson said that 
Fowler telegraphed him, “* What do you intend to pay 


«“ Lees, Hendricks & Co. for ¢he7r interest? ”’ 


Fowler says (page 525): “ I answered that telegram, 
‘ asking whether the amount and money included the in- 
« terest known as the Lees & Hendricks interest. I don’t 


“ know whether I answered that myself, or got Clifton to 


—_ ; 
* answer it. 
“«Q. Doyou remember what dispatch was sent which 
“ was written by Mr. Clifton on that occasion? 
“« A. Ido not.” 
On page 529 (P. Rec.) he is asked: 
«“Q. Mr. Fowler, are you able to recall the exact 
« words of that dispatch which you sent back to Wilson 
‘in-reply? 
‘A. No, sir. 
«Q. Had you any copy of that dispatch, or do you 
« know of any one in existence? 
— * A. Baan” 


.In reference to this dispatch, Mr. Lees testifies (P. 

Rec., 155) that Fowler asked him two write the dispatch 
Jd) 

as to what Wilson would give for Lees & Hendricks’ 


interest, but that Clifton finally wrote it under Fowler’s 


direction. 
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Clifton testifies (P. Rec., 547): “ Mr. Fowler tells Mr. 
“ Lees to answer the dispatch. While Mr. Lees was 
“writing the answer to Mr. Wilson, I stepped up and 
“looked over his shoulder and made the remark you 
“¢are making it too long, Ed.’ J took the dispatch 
‘and showed it to Mr. Fowler, and then Mr. Fowler 
“ordered me to write a dispatch, which I started to do, 
“and it didn’t seem to suit Mr. Fowler, and he says. 
«“<¢ Tere, I will write this; you go and attend to your 
‘¢ business.’ 

The preponderance of evidence 1s therefore clearly that 
Fowler wrote the dispatch, and that the inquiry was 
what would be given Lees & Hendricks for their inter- 
est. We assume that Wilson’s version must be the cor- 
rect one, as it is confirmed by Lees and not contradicted 
by Fowler, who, admitting that he cannot recollect the 
exact words, makes a slight variation from the way 
Wilson puts it. 

Second. ‘They are corroborated also, by the rendition 
of the account of April 30, 1879, to be found on page 


497 of the printed record. 


This gives the loss at St. Louis, and the amount pay- 
able by Lees, Hendricks & Co., and is inconsistent and 
wholly incompatible with any other view of the case than 
that Lees & Hendricks, as between themselves and 
Fowler, occupied the position of debtor and creditor in 
Fowler’s judgment, and that they had not ¢hen been re- 
leased from the indebtedness. If the transfer had been 
absolute and the indebtedness extinguished, this could not 


have been the fact. 


Third. They are corroborated also by the evidence of 


Wilson, as to a meeting in November, 1879, with Ander- 
son Fowler and Edward Lees, previous to Edward Lees 
going down to St. Louis to collect the money for the sale 
of the Missouri interest, respecting which, Wilson says 
(P. Rec., 540.): 

* Whilst I was in the office, Mr. Fowler requested Mr. 
‘Lees into an inside office. * . . They conferred 
“together, | should think for about five or ten minutes. 
“e * * Mr. Fowler came to me and said they assent- 
‘ed to the sale, and to the propositions that | had made.” 
* * * The matter of the $5,000 compensation was 
discussed. At that interview when Mr. Fowler took Mr. 
Lees aside, witness did not hear the conversation. Mr: 
Fowler reported back that they consented to the sale of 
the Missouri interest, and to the payment of the $5,000 


to witness individually. (P. Rec., 541.) 


Lees testifies to this interview on page 189, of the 
printed record, and says he was asked to consent to the 


sale and the commissions. 


Hendricks (P. Rec., 243) says that Lees and Hen- 
dricks were asked to give their consent to the sale by 


Anderson Fowler, and did so. 


Fourth. ‘They are corroborated also by the figuring at 
the desk after Lees’ return from St. Louis on the 15th of 


November, 1879, with the $40,000. 


Hendricks testifies (P. Rec., 240) that he said to 
Fowler: “ All that Mr. Lees wants—all that I want—is 
“ for you to do whatis right and carry out the agreement; 
“that he knew that we were to have our rights unim- 
“ paired in any settlement that we made, and that all we 


“ wanted was to have that agreement carried out.’ Then 
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he says: ‘I don’t understand what you want,’ and I stepped 
“ to the desk and figured out $15,610, besides the loss of 
«$8,000 that he claimed we owed him and that he offered 
“to put in $4,500 0f stock in the Lees & Hendricks Packing 
« and Provision Company, which would leave us $8,000 for 
‘ our share of the estate. Fowler said he couldn’t do 


“ that. and fieured in this wav: he put in the money that 
ba ) = e 


¢ 


‘he claimed James Wilson owed him on account of losses 


‘in St. Louis. Nothing was said about Chicago loss. He 


o 


“ figured out $4,000 more than I did.” 


Lees testifies (page 158) that he sent out for Hendricks, 
who came inand began to figure, and Mr. Anderson Fow- 
ler said: ** You don’t figure that right; it is more than 
“ that, figuring what we owed him—that is, Lees & Hen- 
« dricks—figuring what we owed Mr. Anderson Fowler on 
“ our St. Louis business, and I said, ‘ how do you figure 
“« that, at any rater’ I know that he madeit four thousand 
‘ dollars more than Mr. Hendricks; that is, figuring what 
“ we owed him, and what James Wilson owed him on to 


“6 it.” 


Now, these figures we do not contend were accurate. 
If we take the Chicago loss as stated in Fowler’s answer, 
and the St. Louis as stated in the account (p. 497 ),it makes 
the sum in the aggregate of $23,178.12. This would 
make a loss to Fowler, Wilson and Lees & Hendricks of 
$7,726.04 each, or $15,452.08 to Fowler and Lees & 
Hendricks. The amount of money Lees had was $40,- 
000, of which $20,000 belonged to Lees & Hendricks and 
$20,000 to Fowler. If from the $20,000 belonging to 
Lees & Hendricks we deduct their share of the loss, 
$7,720.04, it would leave $12,273.96, and if from that 


$4,500 be taken as the value of the packing company’s 


Sere eee at Sle eI ae. 
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stock, although it may not have had any such value, it 
would leave $7,773.96, or about $8,000 to come to Lees 
& Hendricks. But if Fowler figured in Wilson’s share 
of the loss and claimed that Lees & Hendricks should 
pay one-half of that, one-half of $7,773.96 would be 
$3,886.98, or about $4,000, which would e xph tin the man- 
ner in which Fowler, on the occasion referred to, figured 
$4,000 more as coming to him than Lees & Hendricks 
claimed there was. This is unconscious testimony, and of 


great value. 


Mr. Hendricks also says (page 241): 

“ He (Fowler) claimed one-half of what James Wilson 
“owed him ” (on account of losses in the manufacture of 
oleomargarine in St. Louis). “I know the way he fig- 
“ured it. There was about $4,500 or $4,800, instead of 
“$8,000 or $9,000, and Mr. Fowler* then said that he 
“was willing to leave it out, to arbitrate the matter; that 
“we could continue in business together, and have a 
“ peaceable settlement, and that three disinterested parties 


“could decide better than going into courts.” 


The St. Louis claim against Lees & Hendricks was a 
little over $6,300, and if interest for two years were 
added the amount wonld be $7,245. Lees & Hendricks’ 
share of the Missouri sale was $20,000, and deducting 
$7,245, $12,755 would be left, from which taking $4,500 
for the stock, there remains $8,255. But half of James 
Wilson’s share of the loss would be $3,622, and if that 
were deducted only 54,63 33 would remain to come to Lees 
&' Hendricks out of the $20,000. But Fowler had it in 
his own power to. collect from James Wilson, and should 


have done so. 


Fowler, on the other hand, admits the figuring at the 


4 6 


desk, but says that it had reference to “ how much I had 
‘invested in New York, and how much I had been out 
‘in actual money for investments in this business.” (P. 
Rec., 438.) This isa most improbable explanation for 
a millionaire to make, namely that he figured to show 
that they ought to give up their claim because of his 
losses in New York transactions with which they had no 


connection. 


page 355), that at the interview in rela 


Clifton says 
tion to the $40,000, Fowler and Hendricks did some fig- 
uring at the desk, but “ what they were figuring on I do 


‘“ not know.” 


It seems to us that this evidence in relation to the fig- 
uring strongly corroborates the testimony of Lees and 
Hendricks. ‘The fact that they and Fowler figured at all 
corroborates them, for why should Fowler figure with 
them at all, if nothing was coming to Lees and Hen- 


dricks? 


fifth. They are corroborated, also, by the sending of 


Lees to St. Louis to get the $40,000. 


ae 


It is improbable that this would have been done if Lees 
& Hendricks had no interest whatever in the money in 


question. 


So, also, vetting the consent of Lees & Hendricks to 
paying Wilson $5,000 commissions, as Lees (p. 189), 
Hendricks (p. 293), and Wilson (p. 541) testify, and 
respecting which Fowier says (P. Rec., 471), on cross- 
examination: 

“Q. Didn’t you tell Mr. Lees on that occasion that 
« Wilson wanted $5,000 for his services in selling Mis- 


“ sourir 
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“A. I believe I stated to Mr. Lees that I had agreed 
“to give Mr. Wilson $5,000 for his services. 

“Q. You hada conversation with him about paying 
‘¢ Wilson $5,000? 

«A. The conversation with him was about his going 
“down to St. Louis about his getting this money from 
« Wilson. 

“Q. And the subject of paying Wilson 95,000 was 
‘ considered? 

“A. I told Lees all about getting $40,000, and allowing 
‘him to deduct $5,000 out of the $65,000. And we ex- 
“ pressed fears that we were not going to get any of the 
“ monev from him.” 

Sixth. They are corroborated by the letters of Fowler 
of August 20, and September 30, 1875, from New York, 
(anle, pages 6 and 7), and particularly that of September 
30, in which Fowler offers to hold Lees & Hendricks’ 
interest as security for Wilson’s notes, and the money 
owing by Lees & Hendricks to him, “ amounting to about 
* $7,000.” 

Seventh. They are corroborated by the preparation of 
the papers for bringing suit in Lees & Hendrick’s name 
by Fowler’s attorney and at Fowler’s request (P. Rec., 
297) against Wilson in New York on the three drafts 
which made up the $10,000, Wilson had agreed to pay 
under the contract of October, 1878. 

This was wholly inconsistent with the transfer of Janu- 
ary 18, 1879, being absolute, because it in effect afirmed 
the contract of October 1, 1878, which was in Hutchin- 
son’s hands, and which contract was to be canceled upon 
the payment of the $10,000 and the release of Lees & 
Hendricks from the indebtedness to Fowler to be then de- 


livered, and nol until then. 
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Eighth. They are corroborated by the evidence of 
Clifton, Fowler’s clerk, who testifies (P. Rec., 552) that 
after the transfer he said to Mr. Lees: 

«¢ What are you going to get out of it”? 

‘Q. What was his reply? 

“« A. He says: ‘Oh, they are going to do the right 


“thing by me.’ I says, ‘ Tiat’s all right.’ ” 


Ninth. They are corroborated by Exhibit B (P. Rec., 
390), drawn up by Whipple, at Towle and Whipple’s 
office, November 17, 1879, at the same time with the al- 
leged arbitration paper, which is an order on ‘Towle, trus- 
tee, to pay over proceeds to Fowler, and in which paper 
Lees & Hendricks are described as “ part owners with 


“ Anderson Fowler of New York,’ of the license. 


Fowler examined that paper and Knew its contents be- 
fore it was signed. It is true that he called Whipple aside 
and wanted him to erase the words: “part owner, etc.,” 
but this secret parleying was not known to Lees & Hen- 
dricks, and Fowler took the benefit of the order which 
described them as part owners with him without any ob- 
jection communicated to Lees & Hendricks. It was only 
as part owners that they directed the money to be paid 
over, and it was from them as part owners that Fowler 
received the money. 

Tenth. ‘They are corroborated by Fowler’s evidence 
(page 429) in reference to bringing suit against Wilson. 
He says it was contemplated Wilson mghi pay the 
$10,000, and that they agreed about bringing suit, when 
they came “to put the thing tn wriling,” although, in fact, 
_ the thing, namely, the actual agreement between them, 


was never pul in writing. 


Eleventh. They are corroborated by this consideration: 
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It may be said that, to suppose that Lees & Hendricks, 
after having paid in January, 1877, $33,333.33 for their 
interest in these licenses, at the instigation of Fowler him- 
self, and after having sold to Wilson in December, 1877, 
for the amount that they had had to pay and interest, and 
the $7,000 indebtedness, and upon his being unable to fulfill 
having again sold to him in October, 1578, for $10,000, 
and the release of their indebtedness to Fowler of $7,000, 
making $17,000; then to suppose that they should have 
sold to Fowler substantially for the release of the indebt- 
ness only, and with no assurance of that, except, accord- 
ing to Fowler’s statement, by surrendering the $10,000, 
and so getting a cancellation of the Wilson contract, is so 


improbable as to be incredible. 


Twelfth. And it should not be forgotten that the 
contract between Fowler, Wilson and Lees & Hendricks 


in effect prevented a@ sa/e, except by the consent of all. 


Lees & Hendricks are not only corroborated, but 


howler is directly contradicted. 


1. By his own letters, and particularly that of 
September 30, 1878 (page 527), the writing of which 
Fowler again and again denied. 

Fowler is asked (P. Rec., 466) on cross-examination: 

«Q. Now go on and state whether you have not made 
‘them propositions fo secure you by lodging their contract 
“with Wilson in your hands¢ 

_« A. [never made such a proposition to them.” Did 
not ask them to sell to Mr. Wilson for $10,000 and let 
him hold the contract and deduct what he claimed they 


owed him. (Page 468.) 


(P. Rec., 465): *Q. In fact were you not desirous 


-eaaaliiae saline aieren etd 
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‘that they should allow you to handle that interest in the 
‘licenses for Missouri and Illinois, that you might have a 
“security for your demand you held against them? 

«A. No, sir; thatisnotso. * * * I am just as 
‘sure of that as I am that I am living. 

“«Q. Did you not press them repeatedly to give you 


the control of that interest in order that you might be 


° 
© 


° 
- 


‘secured in your ultimate payment from them? 
«+A, No, sir. 
“«Q. Was it not natural that you should ask them to 


* 
La 


lodge it in your hands? (P. Rec., 466.) 
(Mr. Pace: I object to the question as to what was 
natural or unnatural. ) 
“Q. You state under oath that you did not? 
“A. Tea ey. 


“Q. Youdid not press them to lodge that in your 


. 
- 


hands? 
“« A. I did not. 
“Q. Did you not invite them tor 
«A. I did not invite them to. 
«“Q. Did you not negotiate for the sale of this interest 
“to James Wilson originally for the purpose, among other 
“ things, of getting a huld upon their interest so that you 
“could be paid? 
“A. NO sir. 
«Q. Nor, did you not do that in the fall of 1878° 
«A. I didnot. You ask me for certain reasons. 
«Q. Of course, I ask you for certain reasons. 
«A. I say I did not for those reasons. 
« Q. Didn’t you ask them to do it at all? 
« A. Never did that I recollect of, at all. I asked 
“ them, I think, to put in money at first, and they said 
“ they hadn’t got the money to put in. 
«Q. Did you not tell them that if they would lodge 


ts 
— 


“ their interest in your hands you would endeavor to sell 


o 


‘it and take out the money that they owed you? 
“« A. Never: | am sure of that. 
“Q. Did you not tell them that in the last of the 


. 


‘summer or the early part of the fall of 1875, when 
« James Wilson was negotiating to buy from them? 

“A. No, sir; never at any time.” 

Did not offer and invite Lees & Hendricks to let 
him make negotiations with Wilson, so that he could 
get his $7,000 or $8,000, more or less out. (P. Rec., 
105. ) * * 

“(). Were there never any negotiations afoot for their 
“ securing you by means of their interest in the licenses 
“ for Missouri and Illinois?” (P. Rec., 469.) 


“« A. There never was such an agreement, and there 


ta 
° 


never was such a negotiation. 

«Q. Nor any such invitation on your part? 

“A. Nor any such invitation on my part.” 

« Q. Didn't you in the last of the summer or the early 


‘part of the fall, 1878,ask Lees & Hendricks, or Mr. 


? 


Lees, to lodge with you the contract you should make 


‘with Mr. Wilson for the sale of their interest to Wilson 


° 


‘“ so as to enable vou to hold the same as security for 


a 
* 


what you claimed Lees & Hendricks owed your | ¥ 
Rec., 170. ) 

“« A, No, sir; never. 

«Q. Did you not ofler them to act as their attorney 
“and agent in that matter? 

«A, No, sir. | 

“Q. Now, I ask you whether you may not have for- 
‘gotten about it, or whether you mean to testify as to a 
“ fact that no such negotiations ever took place; and I call 
“ your attention to the fact. Mr. Lees swears that you did? 


«A. Inever, at any time, solicited Mr. Lees or Mr. 
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‘“ Hendricks to leave that contract with me. Never 
“asked him for any security for that money which they 
‘owed me. That is a fact. 

“Q. Did you ever write them any letters to that 
“effect? : 

“« A. No, sir; if I have I would like to see them. 

“«Q. I wish to ask you whether you deny that a pri- 
“vate interview took place between you and Lees in your 
“office in Chicago, in November, 1879, with reference to 
“the negotiations Mr. Wilson was then making for the sale 
“of Missouri—a private interview? 

“A. I hada private interview, giving instructions at 
“that interview in reference to receiving $40,000 from 
“Mr. Wilson of St. Louis. 

“Q. I asked you only whether you had a private in- 
“terview!: 

«A. Itold you we had a fPr/vate interview, and at 
“ that interview I told him I was going to send to get the 
“© $40,000. 

«“Q. Iam not asking you what you said. I ask only 
“for the fact. Are you as sure that you never orally so- 
‘‘ licited Lees and Hendricks to give you control of the 
‘‘ contract that was to be made with Wilson in the fall of 
‘1878, for the sale of their interest to him, in order to af- 
“ford you a security, as that you never wrote them any 
“letters on that subject? (P. Rec., 477.) 

«A. Tam sure |! never solicited Lees & Hendricks 
“to transfer their interest to me as security, at any time. 
“7 never asked them; Iam quite sure. 

' Repeated } ? 

we. “Von. 

“Q. State whether or not Mr. Wilson was jealous of 
“ your obtaining control of the Lees & Hendricks inter- 


“est, or you judged that he would be, in the fall of 18787 


cyt 
o> 


“Mr. Pace: I object to the question as incompetent 
“in every particular. 

“A. | never thought of that matter until this moment, 
“when you asked me the question. It never once entered 
“my head. 

“Q. Are you (as) sure that you never solicited the 
«“ control of that contract of October, 1578, above referred 
“to, for the purpose of securing you the payment from 
“ Lees & Hendricks, as that that was not the intention 
“of the transfer of January 18, 1879° 

«A. [am as sure as I am living that the transfer of 
“ 1879 was not in trust at all. It was absolute. 

*Q. How about the other feature? 
«“ A. The other, 1am sure I never solicited them to 
v1 


“Q. Or to lodge it with you, so as that you might 


“olive me as security for the payment of the debt. 
‘have control of it as securitv’ 


«A. Nor to lodge it with me.” 


The witness was thereupon confronted with the follow- 


ing letters written and sent by him (P. Rec., 527): 


“17 BroaApway, New York, August 20, 1878. 
“ Nr. Lees. 

‘“ DEAR Sir: If you think well of it, you may send 
‘‘me a power of attorney to settle your claims upon 
“James Wilson and to sell out interest of Lees & Hen- 
“dricks, giving me the lowest limit you wish to settle 
“for in cash. Power of attorney to run for sixty days. 
“I think within the above time I may be able to get 
“$10,000 or more in cash for you for your interest. 


‘‘ Answer by return, as Wilson may have some money 


° 


‘soon. Qleo is doing better. 
« Yours truly, 


‘« ANDERSON FOWLER.”’ 
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« NEw YorK, Sept. 30, 1878. 

“Mr. Lees: At Mr. Wilson’s request, I write to say 

‘“‘ that if you lodge your transfer of contract or assignment 
“ of your interest tn the oleo bueiness in Lllinois and Mis- 
“ sourt, kc., 1 will hold the same for you until Wilson's 
“ notes are paid, and as security for the money owing by 
“ Lees, Hendricks & Co. to me, amounting to about 7,000. 

“Very truly, 


“« ANDERSON FOWLER.” 


Fowler’s only explanation is(P. Rec., 479,450) thatit was 
at Wilson’s request that he wrote these letters, which 1s, 
of course, if true, no justification of the witness’ positive 


and repeated denials that he had so w ritten. 


But Wilson, called on Fowler’s behalf (and who had 
declined to testify at complainants’ request ), denies that he 


requested Fowler to so write. 


Wilson testifies (P. Rec., 543) that he never, to his 
recollection, expressed a wish that Lees & Hendricks 
should give Anderson Fowler the control of their interest 
in these licenses in Missouri and Illinois; that he never re- 
quested Mr. Anderson Fowler to write Lees & Hen- 
dricks, or otherwise inform them, that they should lodge 
a transfer of the contract or arrangement with him as se- 


curity for what they owed Anderson Fowler. 


2. As tothe secret option he is directly contradicted 
by Wilson. 

Fowler endeavors to make it appear that W7/son asked 
him to join in the purchase Wilson was to make. The 
secret option we refer to. “To help Mr. Wilson through, 
«“T said I would ” take his option. (P. Rec., 426.) As 


though ax option would help aman through! But Wil- 
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son, the witness who avoided testifying on behalf of com- 
plainants, when called by defendants, testified on cross- 
examination (page 538): 

“Q. Did you ever urge Mr. Fowler to take an option 
“of aright to avail himself of half the interest of that 
“ purchase from Lees & Hendricks, indicated by the con- 
*“ tract of October 1, 1878? 

“ Witness: Is that the $10,000 contract? 

“COUNSEL: Yes, sir. 

“* A. I did not. 

“Q. You did not? 

«A. Never.” 

“Q. Dzid you not go to him and ask him to join you 
“in that purchase? 

“A. Never. © © S Tle asked me for gs 

Don’ know whether that option was made known to 
Lees & Hendricks. Did not make it known to them. 


the 18th of Jan- 


“«“(. That option was still subsisting 
“uary, 1879, was it not? 

“A. I believe it was subsisting, and I believe it may 
“ be subsisting yet, so far as the form is concerned. It 
“had never been canceled or annulled by any arrange- 
“ ment with Lees and Fowler until the sale of the Mis- 
“souri license. I beg to add just one word, that is, with 
“my knowledge, to my knowledge.” 

Lees & Hendricks both testify that they did not know 
of the existence of this option (P. Rec., 236, 147), and 
Fowler so admits (P. Rec., 475). 

3. Of course, Mr. Fowler is directly contradicted upon 
the question of the character of the transaction of January 


18, 1879, by Mr. Lees and by Mr. Hendricks. 
79, 03 ; 


4. Fowler is not only contradicted, but is shown to 
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have been guilty of suspicious conduct and want of good 
faith in many particulars: 

(a.) He paid for his one-third and part of Lees & 
Hendricks’ in stock of a New York oleo company, when 
Lees & Hendricks supposed he was paying cash. In that 
way he got $13,333.33 of their money for his stock, 
though they would not have bought in if they had known 
this. (4.) He pressed Wilson for the option in the 
transaction of October, 1875, and obtained it without 
Lees & Hendricks knowing anything about it. (c.) He 
made the arrangement of January 18, 1879, privately 
and seems to have purposely desired -Mr. Harding to 
absent himself while he was talking with Lees & Hen- 
dricks. (d.) . He kept the transfer of January 18, 1879, 
a secret from Mr. Wilson. (e.) He did not advance the 


$10,000, but substituted a minority of shares in a stock 
company, which he subsequently rendered valueless to 


Lees & Hendricks. 


5. Fowler says he did not regard the licenses as worth 
much of anything. If this be true, that would only prove 
too much for Fowler from Fowler’s own standpoint, for 
it would explain why he was so careful not to release 
Lees & Hendricks, lest their interest in the licenses might 
not bring enough to pay their indebtedness to him. All 
the time Fowler was attempting to eat his cake and have 
it too! If che licenses paid he would get his debt; if they 
did not pay, he still wished to hold Lees & Hendricks; 
and it is curious to remark that Fowler was always stren- 
uous to get security on the Lees & Hendricks interest, 
whatever it might be worth, and for all it was worth. 
He insisted that Wilson should agree to pay him when 
Lees & Hendricks agreed to sell to Wilson, in Decem- 


ber, 1877, and he insisted on the same stipulation when 


; 


Lees & Ilendricks agreed to sell to Wilson, the last of 
September, 1875. [Everything shows that Fowler was 
endeavoring to secure the alleged indebtedness of Lees & 


* —s 


Hendricks to him, and in January, 1 


~ 


’ 


Wilson on his contract to pay the $7,000 to him, Fowler, 
OVW ed by Lees & Hendricks, and also the S10,00G which 
Fowler had agreed to advance to Lees & Hendricks, and 
that this was also his-intention in March, 1879, and April, 
while endeavoring to serve process for suit on 
Wilson, and this is consistent with the sending the account 
to Lees & Hendricks on April 30, 1879. 

o. lle admits that he Wills agent Ol Lees X Hendrik ks 
in the matter of the two contracts with Wilson. [lis tes- 


timony is that he was constantly urging Wilson to “take 
them out,” or_to “do something for them.” Lees & 


Ilendricks testify that they dealt with Wilson only 


through Fowler. (P. Rec., 155, 185, 227, 142.) This 


is contirmed by Wilson. Fowler reserved, by a private 
agreement with Wilson, the option to get half the benefit 
of the proposed purchase to be made by Wilson of Lees 
& Hene@ricks under the agreement of October, 1875. 


This secret agreement was obtained for the benefit of the 

rent arf "7 ‘tine for Lees & -Tlend) ] Loh 
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bad faith towards them. Then, while lowler had his 
secret option between him and Wilson, he gets the “ con- 
trol” of the interest of Lees & IHlendricks by an lOTee- 
ment with them, but which he keeps secret from Wilson; 
because, we may suppose, it was inconsistent with good 
faith towards Wilson, who, at that time, was expecting 

, ‘ : ‘ ‘ } 4 a . 
help from Fowler (according to Fowler’s own testimony ) 
to pay for the purchase by Wilson for the joint account 
of Wilson and Fowler. 


+ . y . .? . ‘ . + +1 ‘ . : . | , 
t was at Fowler’s instance that the interviews between 


. 
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himself and Lees & Hendricks were secret ones. He 
does not explain why this was so; but Mr. Hendricks 
testifies (page 232) that Fowler said “that he did not want 
« Mr. Wilson to know that he held the assignment, for 
‘some reason of his qwn;” having previously stated (230) 
that he had some notes against James Wilson and that he 
was going to commence suit anyway, and bring him to 
terms, and it might be better if he had our claim also, 
and asked us to let him have it so that he could com- 
mence suit, and we told him that it was all we had in the 
world, and that we expected to get money out of them, 
and he says, “I don’t want to make anything out of you 
at all,” ete. 

Mr. Lees testifies (P. Rec., 149), that Fowler said: 
« Now, I am going to sue Wilson and try and bring him 
“to terms,” telling a great deal about Wilson’s character, 


a | Pa | 
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etc.; “If you will let me have your papers I can bring 


a ‘ - “ae bein } ] . io oF 
‘him to terms a orceatl deal better. 


a 
<.. 


(Pr. Rec., 151): “ Fowler told us not to say anything 
“to Wilson or let him know anything about it: that he 


“wanted it kept secret from Wilson.” 


(Pr. Rec., 142): “I never went to see Wilson with- 
“out consulting Fowler and getting his advice. The 
“fact is I was really in fear of Wilson, from what Fowler 
“had said, and he was going after him on that account. 
“Fowler cautioned me to watch him, and repeatedly 
“told me he is not straight, he had no confidence in him.” 

Upon the hearing below it was argued by Fowler’s 
counsel that Mr. Fowler’s reason for wishing the matter 


to be kept secret was, that the articles between the par- 


ties provided éhat no one should sell without the consent of 


the others, and he feared Wilson might not consent. This, 


creas, titiecnmo~dl 
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of itself, if true, would be a concession that Fowler was 
as willing to deceive Wilson as the evidence shows he 
was willing to deceive Lees & Hendricks; but it is not 
true, for Mr. Fowler himself testifies as to certain reasons, 
and does not cive this reason. (fz. Rec., 429): «To 
“enable us to make a settlement with Wilson, if any 
“difficulty should arise with Wilson (and we had a difh- 
“culty, because Wilson had not paid my own notes), it 
“was arranged that Mr. Wilson should not know any- 
“thing of their selling out, not for the present.” And as 
excuses for bringing suit against Wilson in the name of 
Lees & Hendricks, Mr. Fowier, on the same page gives 
the most absurd reasons, one of which is that he thought 
he could collect a judgment in the name of Lees & Flen- 
dricks better than if he recovered a judgment in his own 


name, and so on. 

It is perfectly apparent that in this, as in other parts of 
the transaction, Lees & Hendricks were but clav in the 
hands of the potter. Mr. Harding testifies ( P. Rec., 506), 
Fowler told him, “he thought Lees & Hendricks would 


coverned by what he thought was right.” 


. 


“ be largely 
And no one can read this record without rising from 
its perusal with the conviction that Lees & Hendricks 
were Kept in slavery for a series of years by the kind of 


gs with 


influence which power so often exerts in its dealin 
weakness. 

On the part of Mr. Fowler it is claimed that his story 
is corroborated by Mr. Harding who testifies (P. Rec., 
509, 510): “Immediately after the paper, Exhibit No. 
“ 300, had been executed by Lees & Hendricks, Ander- 
«son Fowler and myself, Mr. Fowler and Messrs. Lees 
« & Tlendricks entered into a conversation. 1 do not 


“think I heard what they said. My impression is 


OO 


“that I went to an adjoining room or stepped out to 
‘smoke a cigar. Ido not remember whether I went out 
“of my own accord, or whether it was intimated that it 
‘‘would be agreeable if J did so. I cannot remember, 
“but I don’t think I was present at the conversation. 

“«Q. Did you return, and if so, what took place? 

“A. [came back after a little while and Mr. Fowler 
‘in the presence of Lees & Liendricks stated to me _ that 
“he had bought out their interest and wished me to pre- 
“pare an assignment of it. [drew a rough assignment 
‘of it, which is marked ¢ Exhibit J,’ and which is in my 
‘ handwriting.” 

ut this is no corroboration, as Mr. Harding had him- 
self no personal knowledge of such a purchase, and the 
statement was made by Mr. Fowler after a Ar7zvatle inter- 
view with Lees & Hendricks when Mr. Harding had 
withdrawn, probably at Mr. Fowler’s request. There 
was no occasion for Lees or [lendricks to deny or qualify 
the statement by Fowler, since they relied upon Fowler’s 
agreement, which had been made 1n private, in respect to 
how he should hold their interest, even if they heard such 
a statement, as it is quite clear from the evidence they 
cid not. 

Mr. lees testifies (P. Rec., 205): ©Q. Will you 
‘state the conversation when Mr. Harding came in? 

‘A. Mr. Fowler said we can put this right on the 
‘back of that document. 

‘(]. You were in the room when he said itr 

“A. Yes, me and Mr. Hendricks walked to one side of 
‘the room when he was getting the paper. 

“Q. Now,do you know that Mr. Fowler gave any in- 
‘structions: 


“+A. If there was any instructions given they were 
a. 
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‘ given by Mr. Fowler: if there was any occasion for 


—_ 
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instructions Mr. Fowler gave them, what Mr. Harding 


‘was not able to dictate himself. 


*“Q. How do you know: 


‘“¢ A. He had no one else. 


‘@. How do you know there was any instruction? 
“A. | am certain that it was brought up at Mr. 
SS I 


‘Fowler’s request, and everything that was done there 


‘was done at Mr. Fowler’s request. * * (page 


‘206 7). 


‘]@. Now, I want to know whether, as a matter of 


‘of fact, not what you suppose—not what might have 


‘been—-but the matter of fact whether vou know that 


‘any instructions were given that day by Anderson 


‘Fowler to George Harding—not what you suppose? 


‘A. | eannot recollect the words: I know that if 


‘there was any thev were answered by Mr. Fowler. 


“@. Was any questions asked? 


‘A. There was; Mr. Harding asked some questions 


‘and Mr. Fowler answered them: what questions were 


© 


“asked were answered by Anderson Fowler to George 


‘Hard 


my 
il}. 


“Q. Then there was (a) conversation took place in 


‘your presence between Anderson Fowler and George 


‘Harding: 


«A. Noconversation. Mr. Harding asked questions 


‘of Mr. Fowler and he answered them. 


aa . 
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‘Q. There were questions asked by Mr. Harding 


> 


‘and answered by Mr. Fowler? 


«A. I think there was. 


«Q. Have you any recollection as to what the pur- , 


‘nort of those questions and answers were? 
| | 


“A. | have not. 
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‘Q. You were present in the room? 
on. Fees present in the room: me and Alr. Flen- 


. . ¥ , . 
. ied . - ‘7 . / i ° 
“ dricks were talkino. 


Mr. Hendricks testifies (P. Rec., 268): “Q. Was any 
“ portion of the conversation between you and Mr. Fow- 
‘ler in reference to the assignment to him of your inter- 
‘est in the presence of Mr. George Harding? 


“A, No, sir: Mr. Hardin 


left the office at that time. 


J2 


». And went out into the hall: 
4 A. ‘ CS. sir. 


‘@. Did he remain within hearing of the conversation: 


by 


‘A. He was outside of the door, walking up and 
“ down the hallway. 

oC). When did he return to the office? 

«A. When Mr. Fowler called him to draw up the 
“ assignment. 

“QQ. Were you informed of the terms of the agree- 
‘ ment then and therer 

“A. Mr. Fowler did, if anybody; Mr. Fowler did. 

«(By Mr. Grecory): Do you know anything about 
“thatr 

cA. My recollection (is) that Mr. Fowler told Mr. 
“ Ylarding to draw up the papers, and Mr. Harding did. 

‘Q. Was it drawn up in Fowler bros.’ office, there, 
“just at that time? 

‘A. That is my recollection. 

‘Q. Did Mr. Harding sit down at the desk and draw 
“this paper? 

“A. Yes, sir. 

‘Q. Were you present when it was written—pre- 
“ nared? 

A. He sat down at the desk and wrote it. 
‘@. Did Mr. Fowler state to him the terms of the 


“agreement between you and him to Mr. Harding? 
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‘A. I don’t know. 


‘*Q. How did Mr. Harding know what the agree- 


. -_ 
‘ment was unless Mr. Fowler told him. if he was not 
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. present at the conversation: Is it not a fact that either 


vou or’ Mr. Fowler informed him as to the terms of. the 


‘contract? 


“A. We he said any thing about that Mr. Fowler must 
’ 


‘have done it if he knew it. 


“Q. Was Mr. Lees present at the time the contract 


‘was be ing drawn? 


ca 
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“A. Yes. err. 

« Q. Did Mr. Lees inform Mr. Harding of the terms 
of the agreement? 

« A. [don’t recollect that either ef us did. 


«Q. Did Mr. Fowler, in the presence of you and Mr. 


‘ Lees, indicate to Mr. Harding the terms of the contract? 


I 
‘ distinct in my mind. I know | 


A. I|don’t remember that part of it: that 1s verv in- 
had nothing to do with 


‘it: it was drawn up bv Mr. Fowler’s securement. 


«Q. It was drawn up, was it not, at the request of 


‘both you and Mr. Lees; you were parties to that agree- 


‘ ment. were you not: 


«A. Yes, sir. 


¢*@. Do you know whether Mr. Fowler said any- 


‘thing to Mr. Harding in reference to your retaining an 


‘interest in the patent: 


A. I don’t know. 
“«Q. Don’t vou know, as a matter of fact, that there 


‘was no statement made by you, Mr. Lees and Mr. 
‘ Fowler to Mr. Harding about your retaining an inter- 


‘est in the patent? 


« A. [don’t remember anything being stated about 1t 


(Fy 
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‘allin Mr. Harding’s hearing.” 
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Mr. Lees and Hendricks gave their testimony from 
December 4, 1880, to January 5, 1r8S1, while Mr. Hard- 


ing’s deposition was taken April §, 1882. 


It will. thus be seen that what tlarding say's lowler 
said to him was evidently not overheard by either Lees 
or Hendricks, who were talking apart and left the details 


wholly to Fowler. 


There is no element of estoppel about this, and the 
statement made by Fowler was in exact accordance with 
his own plan in the premises. ‘There would be some- 
thing singular and suspicious in Fowler’s attempts to keep 
the transaction secret if it were a sale, as he contends, 
and for which secrecy he gives no sufficient reason. 
There is nothing singular in it if the transaction was to 
be so shaped as fo apfear to .be a sale, while the agree- 
ment in fact was as Lees & Hendricks claim it to have 


been. 


Although the. transactions with Turner are in them- 
selves merely collateral, a few words of explanation will 
render Mr. Harding’s connection more intelligible. Wil- 
son owned the patent for Illinois, and sold Turner two- 
thirds for $51,666, evidenced by Turner’s notes. ‘Turner 
did not pay his notes, and when the two-thirds were sold 
to Fowler and Lees and Hendricks, the notes were held 
as against ‘Turner. 

October 1, 1877, Wilson, Fowler, and Lees and Hen- 
dricks, agreed with Turner to surrender his notes to him, 
and he to surrender all claim on the two-thirds to a com- 
pany to be formed to manufacture oleomargarine. ‘Turner 
also agreed to convey certain premises at Chicago, on 
which a butter factory was located, and where the opera- 


tions were to be carried on, and Turner was to have 


O5 


seventeen and one half per cent. of the capital stock. 
In August, 1878, Wilson and Turner met Mr. Harding 
on the Catskill boat, and [larding purchased Turner’s 
interest for about $21,000 and gave his three acceptances 
therefor, and Turner parted with his interest and assigned 
all claims including a claim for non-formation of the pro- 
posed company. 

Harding paid the first acceptance of about $7,000, but 
refused to pay the other two because he contended that 
Wilson was to do so. It is probably the fact, though not 
clearly made out, that Wilson was to pay two-thirds and 
have two-thirds of Turner’s right to the seventeen and 


one-half per cent. of stock. 


Harding was sued on the two acceptances, and came to 
Chicago in January, 1879, to see what he could do to close 
up the matter. He found that the property Turner was 
to convey had been sold out under the foreclosure of a 
$2,000 or $2,500 mortgage, which sale, he thought, was 
connived at by Turner to get the property back. He 
finally arranged with Turner to let the latter keep the $7,- 
000 he had received, have the two outstanding accept- 
ances returned, and releases executed all round. It was 
to this that Fowler, Lees & Hendricks assented in writ- 
ing the morning of January 158, 1579, and it was agreed 
that Harding should have his $7,000 returned when the 
money was obtained for Illinois, and this was subsequently 
so repaid him. 

The result of all this was that Turner got his notes and 
property back and $7,000, and surrendered all interest in 


the patent and claims for damages. 


> 


Harding got his money back and got rid of all further 


liability, and Wilson, Fowler and Lees and Hendricks re- 


anaes 
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tained the patent free from any claims, except that the 
$7,000 was to be returned to Harding, which was ulti- 


mately done. 


Mr. Harding neither knew nor cared what the under- 
standing between Fowler and Lees and Hendricks was. 
He was only concerned in the adjustment of his own per- 
sonal interest, and Fowler kept his arrangements secret 
from Harding, as he did from Wilson. 

In the same way he concealed from Lees & Hendricks 
his option with Wilson and his original payment in New 
York oleo stock instead of cash. 

And when the eflort was made to get at Fowler’s let- 
ters to others than Lees & Hendricks, C/7///on responds 
(P. Rec., 369): * We never copy Anderson FIowler’s 
« letters, or, if we do, we tear the sheet out of the book and 


“ give him the copy, if they relate to his private business.” 


[t is important to notice that after Harding had per- 
tected his settlement with Turner there was no liability 
remaining for damages or otherwise, inasmuch as fow- 


ler’s solicitors set up in his answer (page 31), that a cove- 


’ 
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nant in the agreement of January 15, 1579, to save them 
harmless from loss or damage, was part of the considera- 
tion of what he claims was an absolute assignment. 


But Mr. Fowler in his testimony says (P. Rec., 432), 


that the “value received” named in the assignment as 


its consideration, was “the amount that they owed me, 
“amounting to between $7,000 and $8,000, and the fur- 
‘“ ther consideration that I was to loan them $10,000 with- 
‘out interest to let them start in their old beef business 
“again.” | 

And Mr. Lees (P. Rec., 183), denies specifically that 


the covenant in question tormed in any wavan element in 
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the transaction, and Mr. Hendricks testifies to the same 
effect. (Pages 266, 267.) 

They insist that the transfer was for Fowler’s accom- 
modation, and that the proffered loan was an inducement 
but not a consideration; that Fowler was to hold as 
security merely, and at the same time accomplish his 
effort to bring Wilson to terms. 

In fact, the agreement in question 1s as to all except a 
part of the preamble, a literal copy of the $17,000 agree- 
ment with Wilson of October 1, 1878 (P. Rec., 498), 
and after Harding’s adjustment, the covenant was purely 
formal and of no importance. 

The same covenant was undoubtedly entered into by 
Lees & Hendricks as co-grantors in the conveyances of 
Missouri for $65,000 and of Illinois for $75,000. 

We repeat that Mr. Harding knew nothing personally 
of the arrangement between Fowler and Lees and Hen- 
dricks, and the effort to invoke his name in favor of Fow- 
ler rests upon no toundation whatever. What he says 
Fowler told him after the controversy broke out over the 
$40,000 is, of course, wholly incompetent, and has no 
tendency to corroborate l’owler any more than any other 
post litem declaration of the latter in his own favor, has. 

Nor is Fowler corroborated by Clifton, who admits in 
effect that he knew nothing about the matter except what 
Fowler told him. 

[t is true that the evidence tends to show that all parties 
except Wilson, had grown discouraged as to the future of 
oleomargarine, but there is nothing that justifies the con- 
clusion that Lees & Hendricks were willing to part with 
their interest, which was about all they had in the world, 
to extinguish a claim which Fowler nowhere professes to 


have pressed them to pay. 
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The burden was on Fowler to maintain his contention, 
and ip this he failed, and although complainants were not 
obliged to sustain their position by a preponderance, we 


submit that they have done so on the face of this record. 


They are clearly entitled to redeem, on paying the in- 
debtedness and interest, that is, to a decree for their 


r what thev owe. 


Oo 
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money after deducti 


It may be as well to add here some remarks upon the 
formation of the packing and provision company in May, 
1879. Lees & Hendricks say that as an inducement to 
their making the transfer, though not as consideration for 
it, Fowler voluntarily offered to loan them $10,000 to go 
into business with. Fowler says he did so agree, but the 


loan and the release were the consideration. 


Fowler never made the loan, but a month or two 
after the 18th of January, 1879, proposed instead a com- 
pany to engage in the beef packing business with $10,000 
capital, of which the Fowlers and their clerk, Clifton, were 


to have $5,500 and Lees & Hendricks $4,500. 


This arrangement was assented to by Lees and Hen- 
dricks, because as Lees says (page 151), “we had to 
“take it; we was in his hands.” This corporation was 
not formed until after May 16,1879. (See Fowler’s 
letter, p. 291.) 

After they began, Fowler’s Liverpool brothers were 
let in, and the capital raised to $20,000, Lees & Hen- 
dricks holding no greater interest than before. (P. Rec., 
151, 152, 153.) Lees was to be paid and for a short 
time was paid $125 per month, which (p. 153) was 
‘no kind of compensation,” but he expected to make a 


profit out of the stock. 


69 


Hendricks was to receive, and did for a short time, $65 
a month (P. Rec. 251), which Hendricks (p. 252) con- 
sidered “a very meagre salary; so did Mr. Fowler,” who 
fixed it, but Hendricks expected that the business would 


pay largely. 


Lees & Hendricks’ brand as manufacturers of canned 
and barreled meats stood very high. Lee says (p. 152): 
“Our packages would sell a cent a pound higher than 
others in Glasgow—higher than Libby’s, and that is the 

ghighest in the market.” Lees & Hendricks took hold and 
worked hard but got no dividends. (ees, p. 1533p. 252). 
The Fowlers controlled it, and Fowler Brothers did the 
selling abroad and charged “two and a half per cent more 
than they had ought; not only that, they charged a bank 
commission, which were exorbitant.” Prior to the bring- 
ing of this suit Lees & Hendricks complained but effected 
nothing because the Fowlers “ had the balance of power 


in the board of directors.” (Page [53.) 


[Tendricks says (p. 250): “ A very large percentage of 
“them (the goods) were sold to the firm of Fowler 
« Brothers in Europe—England,” and that their charges 
“were larger than other concerns were paying; we were 
“paying two and a half per cent. more commissions than 
“other concerns in the same line of business paid; bank 
“charges were larger than usual.” That Lees & Hen- 
dricks complained, but “ were powerless; we were in the 
“minority in the direction; were powerless to change 
“them.” He also says that the goods were more salable 
for bearing their name, and they always considered their 


brand “ worth a great deal of money.” 


After this bill was filed, December 3, 1879, the Fowlers 


took possession of the books and of the company and 


—— 
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turned Lees & Hendricks out of “ The Lees & Hendricks 
“ Packing and Provision Company,” and since then they 
have received no salary, and never received any dividends. 


(P. Rec. 2403 p. 3§3.) 


I : 

This process of absorption is fairly illustrative of the 
whole case. It has taken my clients’ capital, their labor 
and their name. Complainants offer to return the stock 
upon the accounting. It in valueless to them, although 
the business has been, at least up to the time they were 
expelled, largely profitable to Fowler Brothers. (252. ) 
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THE CIRCUIT COURT ERRED IN RENDERING ITS DECREE IN 
FAVOR OF THE DEFENDANT BELOW, BECAUSE UPON DE- 
FENDANTS OWN SHOWING COMPLAINANTS WERE EN- 


TITLED TO RELIEF. 


Upon Fowler’s own statement the transaction was in- 
complete. Fowler says (P. Rec., 425): “ The agree- 
“ ment we came to was that for the indebtedness they 
“ owed me I was to give them that amount of money for 


‘“ their interest in the patent. I was to further vive them 
: > 


_ 


“a loan of $10,000 without interest, until they got into a 


a 
© 


‘ good position to repay it in their business. 


« When we came to put the thing in writing there was a 


~ 


‘further agreement made, that although Wilson had not 


r 


‘paid his notes, we knew that Wilson might, 


ra 


‘and although at that time my feelings were strongly 


cy 
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“against Mr. Wilson, yet to avoid any further difliculty 


a 


‘with Mr. Wilson with reference to that contract, if anv- 


“thing came out of it, I simply said, ‘ Well, this transfer 


sailing eae ee i oe a 
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“ of your indebtedness to me we will put it in a form that, 
“as soon as you give me this contract, you shall have a re- 
- ceipl jor lhe indebledness. ee 

{ RP. Rec.. 132 > = The . value received : of the con-é 
‘ tract was to be the amount that they owed me, amount- 


“ing to between $7,000 and $3,000, and the further 


‘ consideration was that | was to loan them S10.000 


e 


‘ without interest, to let them start in their beef business 
‘“ again. 


So far as the promise to loan them $10,000, without 
interest, to be repaid when they could, no time being 
fixed, is concerned, the loan was never made to them in 
fact, but Lees and Hendricks were compelled months at- 
terwards, as we have seen, to take $4,500 of stock in the 
packing company then got up as an equivalent for the 
loan. As Lees says (P. Rec., 151): “ We had to take it; 
‘we were tn his hands,” and Hendricks says the same sub- 
stantially, and that they could not do anything different ( p. 
268). “ Fowler never loaned us the $10,000; he proposed, 
“in lieu of the loan, to form a joint stock company.” (P. 
Rec., 151.) In this company the Fowlers had the majority 
of the stock and the control of the company, but Lees and 
Ilendricks were to be salaried ofhcers: nor does this 
stock transaction cut any particular figure in this case as 
the bill offers to return it, and not one dollar has been re- 
alized by Lees and [Hendricks by reason of holding it. 
| part of the consideration, as Fowler states 


u 


but the vita 
it, was the release of the indebtedness of Lees and Hen- 
dricks to him. Such a release was drawn and lodged, 
with the assignment of the parties, in the hands of Clif- 
ton, 72 escrow. And Fowler says in his answer (bottom 


of p. 108, P. Rec.) that it was agreed that *“ both of said 
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. 


*. 


se 
** 


66 


+ 


>». 


= “* 
72 
he hands of said 


Frank Clifton until the deed of sale to Wilson, in the 


papers should be left as an escrow int 


hands of said Hutchinson, should be canceled,” and 


that it was so done. Tle further says that the release is 
still in full force and effect as an escrow in said Clifton’s 


hands, and that “ said Clifton is in duty bound to deliver 


the same to complainants so soon as they shall cause 


‘said deed to said Wilson to be canceled.” 


«+ And defendant further avers, that although it may be 


¢“ that a formal written release of his said claims against 
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‘the complainant has never been delivered to them, yet 
‘ both he and, as he believes, the complainants long since 
‘became satisfied that said Wilson had relinquished all of 
‘ his claims under said prior deed of conveyance to him, 
‘and therefore, during all that time and now, this defend- 
‘ant, and, as he believes, the complainants, have regarded 
‘ their said indebtedness to defendant as fully and effect- 
‘ually discharged, released and _ satisfied, in fact, as part 
‘of the consideration for said deed of conveyance to him, 
‘and therefore, during all the time aforesaid, neither has 
‘he demanded payment thereof from the complainants, 
‘nor have they offered to pay the same nor any part 


‘ thereof. 


“That this defendant failed to tender such formal re- 


‘lease, simply because he and they, as defendant sup- 


. 
. 


‘ poses, regarded such written release as an unnecessary 
‘formality; but defendant now offers to bring such 
‘ written release into court and deliver the same to com- 


‘ plainant.” 


Clifton testifies (P. Rec., 362) that the original docu- 


ments, referring to the ass‘enment and release, “ were 


given to me by Mr. Anderson Fowler and Mr. Lees, 


5 


a) 


“ with instructions that I should hold them until [ got a 


“ paper which Bb. P. Hutchinson held in trust. When | cot 


-~ 


“ that paper I was to hand one of those papers to Ander- 
a “son Fowler, and one of them to Lees & Hendricks.” 
Have Cver°r since receiv ing these two aqaocuments held them 


Wm iny Possession and unde! those insti uctions. 


Hendricks says (P. Rec., 267): “ The release was 
“ not to be given to us; never was given to us until after 
“ the papers in the hands of Mr. Hutchison were handed 
«“ back to us.” (P. Rec., 279.) ‘1 meant until the papers 
“ were surrendered by Mr. H tchinson.” 

In Lees’ original deposition, on p. 181 P. Rec., he is 
asked on cross-examination: “Didn't he release you 


‘“ from some indebtedness that you owed him from the St. 


“ [Louis factory? 

“oA, No, sir 

«Q. ‘Then you are not released by Fowler from your 
‘“ indebtedness to him: 

‘A. Not asa part of that contract. 

«“Q. Notas a part of that understanding? 

= A. No, sir.” 

The papers lodged with Hutchinson are still his hands. 
( Sazith, p. 357-) 

The transaction was on January 18,1579. If it be true 
that it was a sale, then it would be true that the delivery 
of the release and the extinguishm«s nt of the indebtedness 

< was the consideration for it: but Fowler claims that the 
mdebtedness was not to be released wué7/ the Wilson con- 
tract was canceled. Yet in March we find that that 
contract was affirmed by Fowler’s own act in bringing 


suit upon it; and Lees & Hendricks say, and Fowler ad- 


standing between them, only Fowler insists the suit was 


for his benefit. which we deny. 


In truth, the facts, taken all together, would indicate 
that the view of Fowler and Lees and Hendricks was 
that Wilson could be induced to pay. Fowler says: 
“ We Knew that Wilson might.” This would pay Iowler 
the indebtedness due to him, and pay Lees & Hen- 
dricks $10,000, or repay Fowler, if he had made the loan 
to them of that amount, as he had agreed to do. But the 
arrangement was not carried out in this shape any more 
than in any other. We only refer to it as fatal to Fow- 
ler’s contention, because. if he held Lees & Hendrick’s 
interest as security, that 1s the end of his case; if he did 


not. why did he not release to Lees & Hendricks their tn- 


‘ } 4 - J 
debtedness LO him ; 


ry . . « + . * 

The release was in the possession of LF owler’s confiden- 
' . -| ¢ , ' ’ 7 ’ . a sy*s> Py ,* ] ’ | : ‘ 
ial clerk at the time, and is now there. Equally, the as- 


signment was never de/ivercd to fowler. as he sets up in 


his answer (p. 32), and as Clifton testifies (P. Rec., 362). 


This he never has done, and there never was a time, 
trom the 18th of January, 1579, to the r4th of Novem- 
ber, 1879, when the $40,000 was obtained, when Fowler 
might not have sued Lees & Ilendricks and recovered 
for what they owed him; and on page 497 the court will 
find the account showing the indebtedness of Lees & 
Hendricks to Fowler as still subsisting. A few months 
after that the property was sold for Sr 10,000 cash. And 

“e 


during all the intermediate period Fowler did not lift a 


finger to procure the cancellation of the Wilson contract. 


fowler testifies ( r. Rec.. 420 '}. 


mits, that this was done in accordance with the under- 


‘ 


oe d ee ee 


= — itt Meanie ea 
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by me to 


. . . . ‘ B .1. a. ae ; ’ . 99 
preven its being Carried Ou, dl recuy or inairectly. 


And again he says, same page 

“T did all [ could to get him to carry it out 

Then, of course, he did not stand in fear of W ilson’s 
arrying the agreement out; and so, too, it 1s not true that 
he kept his arrangement with Lees & Hendricks secret 


mn va Se eee oh we B ol 
from Wilson for the reason that may be suggested, that 


a et . — ‘ : at 4 ls ys 
he Was alraid \\ uson would not consent to a Sadie LO him, 


tor all that appears up to November, [I579, no move 


Was made to rel that contract out ol the way. Afler 

November 1%. 1579, Wilson first went to llutchinson to 

get the papers delivered up. (Ovsor Smith, p. 358. 

Smith LCSLIN@S, Keb Barvy £7. LOOCUr and he SayVvs W ilson 

came to him three months: before. which would be No- 

vembe . 2 
a he ¥ : ger : - 

TMC, if I OWiIeT S CVIGCNCEe IS LO Ve DI CVeCGd at alle SCCIIIS 
to have been to compel Wilson to pay up under the con- 
_— Mh oO 0 af oe a P al a 
tract; and all this time, and down to the time of the filing 
: & Be | : | ‘ . 4} . | , | ; 7 ] ‘ ‘ce . 
of Le =~Olil. NO only WiaiS LONe@ Telease QOL LNe INGeCDOLNESS NOt 
delivered. | ul Lees W LiendricKs Ci nsidered Lnuemselves 
, , 4 ' P , ; . +* " . , . ~ 
bound by the indebtedness and liabie to pay it. If kFowl- 

} — ' 2 ee oe a . 
er had pur hased the Lees & Hendricks interest abso- 
lutely, no reason ts perceived why he should not have de- 
: ’ 2: a } 4! , ; . 
livered the release atonce. If he desired the Wilson con- 
tract to be canceled. no reason is perceived why he did 

se ¢ ' ] [ . o een 4 . | ° 
not take steps to thal end. If, on the contrary, Fowle: 
: ' . = . . * ‘ ‘ ’ ‘ . ; : 
held Lees & Hendricks’ interest, as we claim he did, as 
security, then it 1s easy to see why, so long as it was 


doubtful what the licenses might yield, it was deemed 


best to pursue Wilson on his contract: but as soon as the 


“6 


licenses had yielded a large amount, it was desired to get 
rid of any obligation to Wilson at all. Fowler’s conduct 
is consistent with the statements of Lees & Hendricks, 
but it is inconsistent with his own account of the transac- 


tion. 


As before mentioned, it is claimed in Fowler’s¢answer 
that the agreement on Fowler’s part to assume Lees & 
Hendricks’ place, and perform their duties and covenants 
under the agreements in the assignment mentioned and 
save them harmless, was fart and on/y part of the con- 
deration for the transfer to him; but if the court will ex- 
amine the evidence critically, and particularly the original 
paper containing such covenant on Fowler’s part, the 
court will find that that paper was nothing but a literal 
copy of the agreement existing between Lees & Hen- 
dricks and Wilson, and Fowler testifies that the “ value 
“received ” was the extinguishment of the indebtedness and 
the making of the loan. Itis perfectly evident that this cov- 
enant cut no figure at all in the transactions so fue as 
Lees & Hendricks were concerned, It is the same gove- 
nant as was entered into, as I understand this record, by 
Lees & Hendricks and Fowler and Wilson in the 
transfers of Missouri and Illinois, and there is no liability 


upon it, for no claim is outstanding. 


Mr. Lees testifies (P. Rec., 149): “We assented to 


° 


‘signing the papers for Fowler’s convenience, and for 
‘“ hisown benefit and ours, and I think he called Mr. 
“ George Harding in to write out the papers from the hall- 
“way. We met Fowler again in the afternoon in the 
“ office down-town. Fowler said he had some papers it 
“ was necessary for us to sign. He wanted to have ev- 


+ erything so that he could have it sued. We signed two 


“ 


aa 


i7 
‘papers at the stock yards and one down-town. They 


“ were all prepared for us to sign, with the exception of 


o 


‘the one Harding wrote at the stock vards. I never had 
“ any advice from any attorney with reference to this 


‘“ matter at all.” 

Mr. Fowler testifies (P. Rec., 430): 

*@. In that conversation in which these instructions 
“ were given to Mr. Harding, did Lees & Hendricks take 
“ part—either Lees or Hendricks? 

“A. I believe that I told Harding what agreement | 
had made—the agreement I had made with Lees & Hen- 
dricks. 

“Q. Were Lees & Hendricks present when Mr. 
‘« Harding received his instructions from you as to the 
‘terms of the agreement which you had agreed upon 
“ between you? 


“A. I believe so: but I would not swear that they 


“«Q. Whodrew the agreement, then, in writing—put 
¢itin writing ? 
«A. [| believe Mr. Hardin 


‘ TLarding’s directions. | know 
> 


g's representative—under 
[larding wrote the agree 
‘“ ment on the back of another—-wrote in his own hand- 
“ writing. [| think they (the agreements) were drawn 
“ (then) and signed the next day. [ am not positive, 
“ however.” 

And whatever else there is on this subject, it appears 
Lees & Hendricks cared nothing for the form or terms 
of the contracts, but only accepted such as Fowler ex- 
tended in words and in the writings, and they so testi- 


tied. It was a case of confidence reposed most fully. 


It is unnecessary, however, to elaborate. It must be 


saction was no Sale at 


5 accord- 


admitted that the inducement to the transaction 

ing to Mr. Fowler’s statement, was the extinguishment 
and release of the $7,000 indebtedness. The transfer to 
Fowler was not intended to take effect, and could not 
take effect until full compliance with the terms as Fowler 
and Clifton themselves state them, and therefore on 
Fowler’s own theory the transaction was never consum- 
mated: and even ifas had been intended it had never 
taken eflect. And evidence shows that Fowler 
did not intend it should take effect until after the magniti- 
cent sale for $140,000 induced him then to change his 
tactics, and insist that the sale was absolute, and every- 
thing had been done necess: r\ O complete it. 

In January, 1879, Lees & Hendricks had a_ binding 
contract with James Wilson for the payment to them of 
$10,000, and the payment to Fowler of their indebtedness 
to him. No possible motive worthy of consideration in 
this case can be assiened | Lees & Hendricks’ abandon- 
Ing that S 10.01 OO), and transter ing all their richts for the 
extinguishment of the indebtedness alone, unless Fowler is 
prepared to take the position that they did so under the 
pressure of duress and under undue influence on his part 
If the latter is the case, 1 transacuol ought to be set 
aside. If Lees & Hendricks are to be believed, the tran- 
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were quite sat- 
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f£ January 18, 1879, 


* 


would 


nd released the in- 


» him, estimated at 97,- 


SO 


000, at once, and Mr. Wilson had then paid his accept- 
ances for $10,000 (often called “notes” in this record), 
and furnished an acquittance of the $7,000, would any 


court of chancery hold upon this evidence that the $10,- 


000 would go into Fowler’s pocket, and that he could 
afterwards collect the loan of S1o,ooo (if he had made it) 


of Lees & Hendricks: 


In other words, to whom was it intended in such case 
that the $10,000 paid by Wilson to take up his acceptances 
should belong; If Fowler received it, would the loan be 
left outstanding: If, as Fowler says, they thought that 
Wilson might pay, is it credible that Lees & Hendricks 
intended to give up ten thousand dollars in cash for a 


loan of ten thousand they would be compelled to repay? 


The actual assignment to Fowler was not to be de- 
livered until the transfer to Wilson was got out of Hutch- 
inson’s hands and canceled, but Hutchinson (P. Rec., 552) 
was not to deliver it up until the $10,000 was paid by 
Wilson. If the $10,000 were paid to Hutchinson, to 
whom was he to give the money? Was, then, the as 
signment to Fowler, inasmuch as it was not to take etlect 
until the agreement with Wilson was out of the way, 
anything more than security for the indebtedness of 97,- 


000, and the $10,000, if advanced, which it never was? 


And since after the money came in, Fowler adjusted 
all matters with Wilson, is he not liable, at the least, to 
pay Lees & Hendricks the $10,000 and interest, and fur- 
nish a discharge of the indebtedness of Lees & Hendricks 
to him upon the return of the $4,500 in stock? 


This is not. and ought not to be held to be the measure 


of our recovery; but is there any way to make it less? 


St 


and how, therefore, can a decree be sustained which 


dismisses the bill for want of equity? 


As stated by Fowler, the arrangement was that he was 
to be the owner of Lees & Hendricks’ one-third upon his 
making Lees & Hendricks a loan of $10,000 and furnish- 
ing them with an acquittance of their indebtedness to him, 
but he was not to discharge that indebtedness until the 
papers were got out of Ilutchinson’s hands, which could 
only be done either by Wilson paying $10,000 to go to 
Lees & Hendricks, or by a declaration that Wilson had 
forfeited his rights under the contract held by Hutchin- 
son. No such forfeiture was ever declared, and no such 


money paid or acquittance delivered. 


It is true that the letter to Hutchinson (P. Ree.. 552) 
which states the terms on which he held the assignment, 
is dated October 1, 1875; and provides that what is to be 
done is to be done “ within 6 months from date,” and this 
time would elapse April 1, 1579, but no attempt was 
made then or at any time afterwards to take up the as- 
signment on the ground that the agreement with Hutch- 
inson had become null and void by efllux of time. 
The provision was not self-executing. lf Fowler 
was the absolute owner subject to Wilson’s rights, 
and the latter had ceased to exist, why was no effort 
made to get up the papers in Hutchinson’s hands? And 
how can Fowler, after the $140,009 had been collected, 
leaving after deducting the $7,000 to Harding and the 
$5,000 commissions to Wilson, $128,000 to be distributed, 
or 42,060.66 to each of the parties, be allowed to take 
the position that he has settled with Wilson, so that the 
latter need not pay the $10,000 and will lay no claim to 


Lees & Hendricks’ third, which Lees & Hendricks must 


Qo 


a 


give Fowler upon the tender now of a discharge? Would 


any court of equity decree specific performance under 
such circumstances of an agreement to absolutely convey 
the third after it had been sold and the money realized? 
Or, in other words, could Fowler use part of our money 
to pay what ought to have been paid by Wilson or by 
Fowler as in Wilson’s shoes, and then claim the balance? 
Clearly not. Or could Fowler settle with Wilson and 
then claim under the transfer to Wilson without paying at 


all? Clearly not. 


It is respectfully submitted that in any view the com- 
plainants are entitled to a reversal of the decree with 
directions to the Circuit court to send the case to a master 
to state an acccunt by allowing to Lees and Hendricks, 
$42,666.66 and interest, iess the amount due to Fowler 
and interest, the balance so found to be decreed to them 
upon the surrendering of the $4,500 packing company 
stock to the defendant, Anderson Fowler. James Wilson 
and Bb. P. Hutchinson are defendants herein and were duly 
served with process (P. Rec., 18) so that there is no 
dificulty in the entry of a decree binding all parties 


and definitively settling the litigation. 
Respectfully submitted, 
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Counsel fer Appellants. 
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REPLY FOR APPELLANTS. 


May iT PLEASE Your Honors: 


I do not think the able and ingenious argument of my 
astute opponent answers the case made on appellant’s behalf, 
or weakens the grounds upon which [ ask a reversal of the 
decree; but as he has, in my judgment, fallen into error in 
several significant particulars, I deem it my duty to file a 
reply. 


I. : 


In Zappan v. Aylsworth, 13 Rhode Island, 582, where 
the defendant stood in fiduciary relations to the complain- 


ant, and the complainant prayed that a deed given by her 


to the defendant might be adjudged a mortgage, the deed 


being absolute on its face, and the deferidant claiming it to 
be the consummation of a sale, while the complainant 
alleged that it was given and received as security for a 
loan, it was held that the burden was upon the defendant 
to sustain the validity and good faith of his dealings. In 
other words, as soon as the circumstances showed that 
the parties did not deal at arms-length, it was for the 
party who insisted that the transaction was absolute to 
make it out. 

In Illinois, as early as Casey v. Casey, 14 Ill., 112, the 
court held, in the case of a party who voluntarily inter- 
fered with the management of an estate, that “it is the 
‘confidence which one party reposes in the other, or ts 
‘* supposed to repose in him, which prompts the court to 
“ require frankness, candor and sincerity; and when these 
“ are not observed it is held to be a breach of that confi- 
“ dence, and a fraud. It is not the relationship alone which 
“ of itself imposes the obligation of frankness, but it is the 
“ confidence which the relationship is supposed to inspire 
“ or imply; for without confidence there can be no imposi- 


“tion. The very idea of imposition presupposes a reliance 


~ 
. 


abused; hence, although the relationship may be shown 


to exist, which of itself raises the presumption of confi- 
“dence, if it affirmatively appear that, notwithstanding 
“ the relationship, there was no confidence or reliance re- 
‘ posed, but that the parties actually dealt upon equal terms, 
“ each relying upon his own knowledge and judgment,with- 
“ out reference to, or any reliance upon the knowledge of 


‘ the other, or his judgment founded upon that knowledge, 


. 
¢ 


‘it would be strange to hold that there had been an impo- 


‘ sition and fraud. * * * So,on the other hand, that 


« degree of dependence and confidence may be shown act- 
‘ually to exist, which will impose the obligation of a full 


3 


“ disclosure and open frankness, where the legal relation- 
“ ship, above refered to, which raises the presumption of 
*“ confidence, does not exist. In the one case the confidence 
“is presumed; in the other, it must be proved; but when 
“ shown to exist in either way, the same duty is imposed. 


‘Tt is this circumstance of confidence and its abuse which 


La 
-~ 


the courts of equity seize hold of and rely upon when 


oo 
”- 


grant relief in cases of this sort.” 


they 
And the court quote from Judge Srory (Eq. Jur., 
Sec. 308): 

“If confidence is reposed, it must be faithfully acted 
“upon, and preserved from any intermixture of imposi- 
“tion. If influence is acquired, it must be kept free from 
“the taint of selfish interest, and cunning, and over-reach- 
“ing bargains. If the means of personal control are 
“given, they must be always restrained to purposes of 
“ good faith and personal good.” 

And the observation of Lord ‘THurR Low, in the case of 
Fox v. Mackreth, 2 Brown Ch. R., 426, is also quoted: 

«If a stranger had said to Fox, *I will deal fairly with 
“ you,’ and afterwards misrepresented the value, I should 
‘hold that to be an abuse of a confidence which he was 
‘ bound to observe.” 

So in Smzth v. Aay, 7 House of Lords (1858-1860), 
751, it is held that the jurisdiction of courts of equity in 
such cases is not confined to those where there has been 
abuse of a strictly fiduciary character: 

«The principle on which relief is given applies to all 
“cases where influence is acquired and abused, and con- 
“ fidence reposed and betrayed.” 

The rule applies to joint purchasers and part owners. 
Bigelow on Fraud, 274. 


’ 


1 Story Eq. Jur., Sec. 218. 


In the case at bar complainants did not invoke the rule 


which absolutely forbids a purchase by a trustee or agent 
for his own benefit, of the subject of a trust, but the 
principle which presumes the dealing unfair and fraudulent, 
unless the contrary is affirmatively shown. If the rela- 
tion of trust and confidence, or of superiority on one side, 
and weakness on the other, is made out, then we say that 
the burden is on Fowler to sustain his contention that the 
transaction was absolute, instead of an accommodation or 
as security, as we say it was. 

The doctrine is well stated in Cowee v. Cornell, 75 
N. Y., 99, heretofore cited, that when the relations be- 
tween contracting parties appear to be of such a character 
as to render it certain that they did not deal on terms of 
equality, but that either on the one side, from superior 
knowledge of the natter, derived from fiduciary relations, 
or from overmastering influence, or on the other from 
weakness, dependence or trust justifiably reposed, unfair 
advantage in the transaction is rendered probable, there 
the burden is shifted; the transaction is presumed void; 
and it is incumbent upon the stronger party to show, 
affirmatively, that no deception was practiced, no undue 
influence was used, and that all was fair, open, voluntary 
and well understood. 


In order that there should be no doubt as to the rela- 
tion of influence on the one side, and dependence on the 
other, I quoted in my argument in chief (pages 20 to 29, 
inclusive) from the evidence, which establishes it beyond 
question. In the printed argument for appellee, no 
attempt is made to meet the proof of confidence reposed, 
and of the dependence of Lees & Hendricks on Fowler, 


so far as I can discover, except what is said on pages 79 


and 80, and what is there urged amounts to no denial of 
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the fact of superiority on one side, and weakness on the 
other; of influence on one side and dependence on the 
other. 

It is argued that Fowler was merely a joint owner. If 
our position rested on relationship simply, joint purchasers 
are subject to the rule that a purchase alleged by one to 
have been made from the other, when denied by the latter, 
will be scrutinized most closely; but our position does not 
rest merely upon the existence of that relationship. The 
evidence overwhelmingly establishes that in every move- 
ment made in respect to the licenses, Lees & Hendricks 
wholly relied on Fowler. 

And it is admitted that they had no independent advice 
from any source whatever. 

It is said: “Before purchasing, Lees & Hendricks 
‘had made a ¢horough investigation of the industry of 
“manufacturing oleomargarine.” If this were true, it 
would not disprove the evidence of their dependence upon 
Fowler and the confidence they reposed in him. But it 
is an erroneous assumption. Lees testifies (P. Rec., 135) 
that Fowler “wanted us to go in because he had con- 
« fidence in us; he wanted us to go into the meat-canning 
‘business, and into the oleomargarine business.” And 
that his—Lees’—attention had not been drawn to the 
oleomargarine business in the slightest before that; that 
it was a new business (P. Rec., 137); that Fowler said 
(P. Rec., 135) he “ would look into the matter of in- 
“vesting in it, and see about it.” And he said that he 
« would look after our interest and see that no harm came 
“to'us. * * * The fact of the matter is, we would 
‘not have bought, but we wanted to go into the canned- 
‘meat business, and | went down there to get into the 


‘ canned-meat business in connection with that.” 
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Mr. /lendricks testifies (P. Rec., 257) that, “ We relied 
“upon the judgment, very largely, of Mr. Fowler in the 
“matter. He first proposed it to us. The idea was 
“we would go into the beef-canning business; that was 
“ what we wanted more than the other. * * * We 
“never investigated into the thing, except Mr. Fowler 
‘“‘ gave his statement, we relying upon his opinion. We 
‘never examined into or investigated it at all.” 

Clifton, Fowler Brothers’ clerk, whom we were com- 
pelled to call, testifies (P. Rec., 359): 

“Q. Who #rs/ called the attention of Lees & Hend- 
“ricks to the Megé patent and the license for the States 
“ of Illinois and Missouri, spoken of in the bill of com- 
“ plaint? | 

«A, Ido not know whether it was Mr. Turner or 
«Mr. Fowler; probably both at the same time. 

«Q. Did you not personally negotiate with Mr. Lees 
‘concerning the purchase into those licenses in the fall of 
“18767 

«A, I had interviews with him about the business. 

*“Q@. At whose request? 

«A. Mr. Anderson Fowler’s. 

“«Q. State whether or not Mr. Anderson Fowler per- 
“sonally, or through you as his agent, recommended to 
« Lees & Hendricks purchasing into this license? 

“A. He telegraphed to Mr. Lees to come to New 
« York, and there the negotiations were made as far as I 
‘know. 

“Q@. When was that? 

“A. In 1876, I think.” 

. ‘ . 
“Q@. Who approached Mr. Lees first about buying 


‘into that license? 


i 
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“A, I think it was Mr. Anderson Fowler. 

«*Q. When did you go down to James Turner’s but- 
“ter factory with Anderson Fowler? 

«A. I should think it was probably three or six 
“months before Mr. Lees bought in. 

“Q. And after that Anderson Fowler bought in? 

“A. He telegraphed, as I said, for Mr. Lees to come 
“to New York, and then, after that, they both bought in. 

“(@. Anderson Fowler was interested in it before 
« Lees bought in, was he not? 

“A. Icould not say. It was a New York business 
“that I knew nothing about. 

“Q. Did Anderson Fowler ever request you to see 
«Mr. Lees about buying in? 


rram to send Mr. 


r 
a 


“A. He requested me in his tele 
“ Lees to New York. I did not know what it was for: 
“T had no idea what it was for. I supposed it was on 
“canning business.” 

Mr. Lees’ account of the introduction of the subject 
and the pressure by Fowler upon them to buy in is given 
on pages 134, 136, 137, 138, 139 of printed record. 

Mr. Hendricks says, on page 235: “ We never im- 


“ portuned Mr. Fowler to engage in business with him. 


a 


‘All solicitations from beginning to end came from Mr. 
«“ Anderson Fowler. He sought us out in the first place, 
«and has sought us out on every occasion since.” 

(See original brief, pages 21 to 27, giving Lees’, Hen- 
dricks’, Fowler’s, Turner’s and Clifton’s testimony. ) 

Appellee’s counsel says that “ Fowler, who resided in 
‘* New York, entrusted the entire conduct of the business 
“in St. Louis and Chicago to Lees & Hendricks, and 


“furnished them with all the means required for that 
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‘purpose. The venture was a losing one to all. The 
“factories in Chicago and St. Louis were closed up 
“on the advice and request of Lees & Hendricks.” 
If this had been true, it would not have disproven 
that in dealing, with the licenses, Lees & Hendricks 
wholly confided in and depended upon Fowler. The 
business at St. Louis and Chicago was the business 
of manufacturing oleomargarine, and the question in hand 
does not relate to the circumstances under which the 
parties undertook the manufactuie in those places. The 


question here is, did Lees & Hendricks place entire confi- 


dence in Fowler. and depend upon him in the acquisition * 


of and the holding and dealing with their interest in the 
patents’ Sut so far as the manufacture in St. Louis and 
Chicago is concerned, the facts are these: That in January, 
1877 (immediately after they bought in), Hendricks went 
down to St. Louis and found that Fowler Brothers were 
carrying on a factory there for the manufacture of oleo- 
margarine; had bought fat, set up machinery, and so 
forth; that Hendricks remained nearly two months, and 
found the business bound by a contract already made for 
fat which was not suitable for the business: he wrate to 
Fowler, then went to New York and saw Fowler about 
it, and finally the factory was closed up by direction of 
Fowler. (P. Rec., 222-3.) Hendricks’ letter of March 
27, 1878, to Anderson Fowler (P. Rec., 290) tells the 
story. He says: “ Your men, Walsh, Scott and Wells, 
‘“ made the contract with Goodwin, Bahr & Co. for the 
“fat, and upon instructions received from you (while I 
“was in New York) refused to receive any but selected 
“fat, thereby causing suit to be brought. I could not 
“help and should not be called to account for loss growing 


‘ out of a contract which I did not make. in fact which 
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“was made before lever saw St. Louis at all. Your 
“friend, Mr. Scott, had all charge of the funds at St. 
“ Louis and paid all bills himself. The matters were then 
‘all closed up while I was at Chicago and Mr. Lees with 
“you in New York. I supposed until Mr. Fruse came to 
“ Chicago, that his account had been paid with the rest. 
“It is bad to be charged with acts for which you are in 
“nowise accountable, after having lost every dollar you 
“ possess in the world in the venture, and by the men who 
“induced you to engage in the business.” 

As to Chicago, the business of manufacturing was con- 
ducted about two months from October, 1877, under the 
direction of Anderson Fowler. (P. Rec., 224.) 

Fowler telegraphed, October to, 1877 (Ex. B., p. 
493): ‘ Want Lees responsible to me for product and 
“ careful outlay of money until company formed; after 
“that will take company’s notes; make receipt cover 
*“ above; tell Lees write.” 

Under the contract of December, 1876, it was pro- 
vided if the manufacture should be engaged in, “that one 
‘* member of said firm of Lees, Hendricks & Co. shall 
« devote his time and attention to the prosecution of said 
‘‘ business, all such services, however, to be rendered 
* without compensation.” 

Lees & Hendricks were compelled to carry on this 
business at Chicago, against their better judgment and 
their wishes. How hard they worked they state. (P. 
Rec., 142, 143, 224.) Lees says (page 143): “Ihave 
‘been in that yard as late as half-past 2 o’clock in the 
“ morning attending to running this factory. I have been 
“there until I was so tired I could hardly get into my 


“ buggy to go home, and Mr. Hendricks, too.” 


IO 


Fowler advanced $5,000 at one time, and $3,000 at 
another, holding Lees & Hendricks responsible for the 
faithful application of the money. (Receipt for $3,000, 
Exhibit V, P. Rec., 399; receipt for $5,000, Ex. C, page 
493:) | 

This money was all returned or accounted for satisfac- 
torily to Fowler. (C7///on, page 368.) 

The reason the business of manufacturing at Chicago 
was discontinued by Fowler was because Lees and Hen- 
dricks wrote him that it was only “sinking money; that 
“we had his money, and we did not see any use of 
‘ staying there and losing money in it.” (Page 144.) 

They had previously protested against the experiment. 
“ We told Mr. Fowler that we would not do anything ; 
“ that we would not hold ourselves responsible for losses 
“in the Chicago factory, and Mr. Frank Clifton now 
* holds a receipt of ours to that effect. Q. That was 
“ before you commenced the experiment in Chicago that 
“you told him thatr A. Yes, sir; before we got any 
“ money to commence with from Frank Clifton.” 

Mr. Lees testifies ty Rec.. 170): 


«“Q. Mr. Lees, you have stated, think, that you were 


‘not to pay any of the expenses of the Chicago expert- 
“ ment? 

"-_.: wee oF. 

“Q. And that Mr. Fowler so understood it? 

A... Youur. 

“Q. Well, when was that agreement made with Mr. 
‘+ Fowler?’ 


«A, That was made when I was in New York, and 


? 


‘it was understood that I was to come back here and 


. 


‘ start the factory, and then when I came to start the fac- 


IT 


* 
* 


‘tory [ went to Mr. Frank Clifton to get the money, and 


e. 


‘ Frank Clifton said we owed him the money; that that 
“was the way Mr. Fowler had written, and I told him 
“that was not the way we had arranged it with Mr. 
“ Fowler. With that | went to Mr. Codman and I says: 
« ¢ We don’t want to commit ourselves to any money in 
“this business. We are going to form a corporation and 


“ we did not want to commit ourselves to any expense, 


a 
° 


but that we will use the money faithfully, but not obli- 


‘ gate us to pay it.’ That was about it.” 

This shows that Fowler said one thing to Lees and 
wrote another to Clifton, and that he wished to put the 
cost of the experiment at Chicago on to Lees & Hen- 
dricks, as individuals, whereas the original agreement was 
that a corporation should be formed to conduct the man- 
ufacture. And it further shows why Lees & Hendricks 
were unwilling to engage in a premature experiment. 

It is argued that the value of the licenses declined so 
rapidly that they were practically valueless, long prior to 
January, 1879. This, if true, would not disprove or tend 
to disprove the position of confidence on Fowler’s part, 
and of dependence on the part of Lees & Hendricks, 
which is the question in hand. Mr. Hendricks says 
(P. Rec., 262), on being inquired of as to the pros- 
pect of success in October, 1878, in the manufacture of 
oleomargarine: “I always considered it valuable, if it 
“ could be worked properly, and properly put upon the mar- 
“ket; considered it valuable if it could be arranged in the 


“way it was first proposed, in connection with the beef 


‘« packing business, so that we could get our own fat, and 


“have it sweet and’in good condition.” But if Lees & 
Hendricks and Fowler were all depressed as to the value 


of the patents, that does not tend to disprove the evidence 


I2 


of Lees & Hendricks, that the interest they had in those 
patents was all they had in the world, and that they did 
not part with that interest to Fowler absolutely, but only 
transferred it to him for his convenience in attacking 
Wilson, and to be held by him to repay their proportion 
of the St. Louis loss, and as security for the $10,000, if 
he ever advanced it. 

Lees & Hendricks were not obliged to part with their 
interest—Fowler had no judgment against them for what 
they owed him, and if he were pressing them for the money 
that would only prove he was taking advantage of their 
impoverished condition. They owed no other debts. 
There was no motive for the transfer unless a motive 
proceeding from or brought to bear, by Fowler. 

It is argued that Fowler yrelded to their request and 
purchased from them their interest; but the evidence 
shows that the whole transaction of January 18, 1879, was 
at Fowler’s request, and that they received nothing for 
the transfer. Fowler came after them at 7 o’clock in 
the stormy morning of January 18, 1879, (Harding hav- 
ing agreed with Turner the night before, though Lees & 
Hendricks did not know it) and wasin so much of ahurry 
that he sent twice after that, in order to bring about the 
interview, the pressure at which resulted in this transfer. 
There was no deliberation and no opportunity afforded for 
it, and they acted wholly at Fowler’s request and under 
his representations and advice. Nor is there anything in 
the statement of counsel that “there can be no pretense 
“ that there was any concealment or any undue influence 
« or fraud used in procuring their execution, for the con- 
“ tracts are clear in their expressions and absolute in their 
“terms,” etc. The contention here is whether the trans- 


fer was in fact absoluter Whether, on the contrary, their 


> 
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interest did not in fact remain to be accounted for wher- 
ever a sale took place? This bill is filed not so much to 
set aside those contracts for undue influence or fraud in 
procuring their execution, although as such it could be sus- 
tained, as to enforce a trust and compel an accounting in 
accordance with the agreement under which the transfer 
was made. 

Appellee’s counsel says: * Mr. Fowler was not the 
“ agent, attorney or representative of Lees & Hendricks. 
“ Hence the argument based upon the principle of con- 
‘‘ fidential relation as adduced by the learned counsel, 
“ would seem to be entirely inapplicable to the case at 
“bar.” But this ignores the overwhelming and uncon- 
tradicted evidence of confidence reposed in Fowler by 
Lees & Hendricks, of the dependence of Lees & Hend- 
ricks upon Fowler, and therefore of the applicability of 
the doctrine that the burden was upon him to show that 
the contention of Lees & Hendricks is not well founded. 
Tested by that rule the case is with Lees & Hendricks, 
for Fowler does not sustain his position by a _ preponder- 
ance of proof, which preponderance, on the other hand, 
we contend is clearly with Lees & Hendricks, and in this 
connection, I repeat that the proof is that Fowler’s con- 
duct from beginning to end is inconsistent with that «der- 
rima fides which the law required of him. In the purchase 
Lees & Hendricks believed that Fowler was paying cash 
for his one-third, and would not have bought if they had 
understood the facts as they actually existed. Fowler, 
instead of paying cash, paid for his one-third in the stock 
of.a New York oleo company, and for part of Lees & 
Hendricks’ third, and actually took $13,333.33 of the 
$33,333-33, that they paid in money for their third. 
Counsel says that Lees & Hendricks knew before they 
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bought that Fowler Brothers were already interested in 
the patents; but he does not deny that Fowler paid 
wholly for his one-third in stock in the New York 
company, and also received part of Lees & Hendric! 
money, and paid for that part in stock, or in other 
words took their money for his stock, of which they 
were ignorant. (See Fowler’s own evidence, P. Rec., 
461, 462.) Again, Fowler obtained from Wilson an op- 
tion in the transaction of Cctober, 1875, and obtained it 
without Lees & Hendricks knowing anything about it, 
although they made that arrangement at his suggestion 
and upon the strength of his letter of September 30, 1878. 
(P.Rec., 479.) Clearly it would not have been made if they 
had known of the existence of the option. They were 
advising with Fowler, supposing him to be seeking to 
serve their best interests, while all the time he had an 
option with the alleged purchaser, of an interest in the 
purchase from them. Counsel makes light of this trans- 
action, but that is not the view of courts of equity. These 
things, and the secrecy with which Fowler conducted the 
arrangement of January 18, 1879, so that Mr. Harding 
should not know what the facts were, and the secrecy, so 
far as Wilson was concerned, which Fowler insisted upon 
as to the fact of the transfer, are all circumstances of sus- 
picion (and there are many others) which his ingenious 
and learned counsel cannot explain away. 

Mr. Fowler’s conduct in respect to Wilson is noticeably 
suspicious. He seems constantly to have represented to 
Lees & Hendricks that Wilson was to be regarded with 
distrust, while at the same time he was himself apparently 
on the closest terms of intimacy with him. He repeat- 
edly told Lees that Wilson “ was not straight; he had no 


“confidence in him.” (P. Rec., 142.) 
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This is manifestly the reason why neither Lees nor 
Hendricks wished to go to St. Louis in November, 1879, 
on a telegram from Wilson (referred to on page 17f, 
counsel’s argument), and why when Wilson came up 
they did not discuss what he wanted with him. Mr. Lees 
says on cross-examination (p. 187): “Q. Well, why did 
‘not you enter into discussion with him then as to what 
“he wanted you to doin St. Louis? A. Lecause 1 was 
“afraid and did not want to interfere between him and 
“what Mr. Fowler was doing for us. Q. You did not 
“want toknow what wasdone? A. Not until Mr. Fow- 
‘ler had seen him further, and Mr. Fowler had not seen 
“him then. Q. You did not propose to interfere until 
‘ Mr. Fowler had seen hime <A. No, sir.” 

Lees & Hendricks were true to Fowler all the time, 
and he had induced them to regard Wilson as a danger- 
ous person to talk with, yet Wilson appears to have acted 


+ »* 


in good faith, and Fowler had no difficulty in collecting 
his old indebtedness when the money was realized. The 
irresistible inference is that Fowler did not wish Lees & 
Hendricks to have any communication whatever with 
Wilson except through himseif, and while Fowler Knew 
that Wilson had the highest confidence in the patents and 
in selling their interests at a high price, Lees & Hen- 
dricks were kept in profound ignorance of the fact. And 
yet during the summer of 1879, Fowler was sending 
dispatch after dispatch as /o the price he could get, though 
he did not communicate this to Lees & Hendricks. (P. 
Rec., 188.) 

If the evidence of Lees and Hendricks is corroborated, 
and Fowler’s is not, 1 am entitled to a reversal. And: 
it will be perceived that if the evidence establishes that 


the relations between Fowler and Lees & Hendricks 
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were such as to impose the burden of proof upon him to 
make out that the transfer was absolute, made fairly, and 
without taking advantage, and for good consideration, he 
has not only failed to do so, but the propositions stated by 
appellee’s counsel on pages 22, 23, 24 and 25 of his 


printed argument are quite inapplicable. 


Bas 


Upon page 10 of the printed argument for appellee, it 
is asserted (referring to the short assignment written on 
the back of the contract of October 1, 1877, P. Rec., 
406) that “this brief assignment was: not. satisfactory 
“to Lees & Hendricks, as it did not contain 
+a clause of recital that Anderson Fowler was 
“to assume their place, and pay all liabilities that 
“they might be under, by reason of complications arising 
‘out of the oleomargarine matters, and, therefore, another 
“contract was prepared, containing this clause of in- 
«“ demnity, and this latter contract was executed by Lees 
‘“ & Hendricks and Anderson Fowler on the afternoon of 
“January 18, 1879, at the down-town office of Fowler 
“ Brothers, and was thereupon delivered by Lees & 


. “ 54 
‘“ T{endricks to Fowler. And on page 21 counsel says: 


. 


‘This is the short agreement drawn by Harding at the 
“ nacking-house, assigning to Fowler absolutely all the 


“interest of Lees & Hendricks in the Mege license; said 


“assignment was then and there executed by Lees & 


. 


‘ Hendricks and delivered to Fowler without conditions. 
“ As this did not contain a covenant on the part of Fowler 
“to protect and save harmless from losses or damages 


(which Lees & Hendricks insisted upon), another con- 


17 
“tract was drawn up at the down-town office, containing 
“such covenant of indemnity, whereby Lees & Hendricks 
“ assigned absolutely all their interest to Anderson Fowler. 
‘“ This, also, was delivered then and there to Fowler, and 
“the assignment became thereby complete and absolute.” 
[ submit that these statements of counsel are wholly 
erroneous. What is the evidence upon these points? 
First, that the brief assignment was expanded into the 
creement at the instance of Anderson Fowler and 


a 


long a 
not at all at the request or on the suggestion of Lees & 
Hendricks. Second, that Lees & Hendricks did not insist 
upon any covenant on the part of Fowler to protect and 
save them harmless. ‘Third, that Lees & Hendricks did 
not understand that there was any liability at all against 
which they needed, much less required, any such covenant. 

Mr. Hendricks testifies (P. Rec., 251): 

“Q. Page S4 the question of Major Hunter is, ‘Do 
“ you mean to say that you deliberately signed away every 
“interest you had in that, without having anything to 
“showr’ ‘To which you seem to reply: * Yes, that is the 
“way we did it.” Now, did you ever sign away all your 
‘interest, and how much deliberation was there in it? 
«A. There was no deliberation in it whatever. Mr. 
“ Fowler asked us to sign these papers and we signed 
“them, trusting in his promise to protect us. 

“Q. Now, is it not a fact that they were driven 
“through in a hurry by Mr. Fowler? A. Yes, sir. 

“Q. Weill, was there any deliberation about it? 

«A. We had no time to think of it; Mr. Fowler 
«said Mr. Harding was in a hurry to get down town, and 
“he was in a hurry to get on "Change, and wanted the 
“thing fixed up; and we signed without deliberation. 


“Q. Now, as to the second interview of that day 
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“with Mr. Fowler. at whose instance was it brought 
“ about? 
«A. Mr. Fowler’s; he asked us to come down town 


— 
* 
* 


in the afternoon. 


Mr. Lees testifies (P. Rec., 150): 


*Q. What did you do when that interview broke up? 


«A. We went to our business. We were to havea 


o~ 
. 


meeting down town at Mr. Fowler’s office. which we 


o 
. 


‘did not know what was the purpose of, without it was 


- 


| “to arrange for the $10,000 that he was going to loan us. 
“Q. What did you next do? 

«A. We went over to our packing-house. 

“«Q. Did you see Mr. Fowler after that day? 

“A. Yes, sir, in the afternoon, in the office down 


“town. He said he had some papers that it was neces- 


—=- 

“sary for us to sign; he wanted to have everything so 
‘that he could have it sued. 

«Q. Did you execute any other papers? 

“A. Some short papers. 

“Q. Were any of them drawn up by you; 

« A. [never saw a paper drawn up. 

«“Q. Did you have any advice from any attorney 
with reference to this matter at all? 

«A. No, sir. 

“Q. Were any of these agreements already put in 
“writing at the time you signed them? Were they, | 
‘mean, prepared for you to sign? oe 


“A. They were all prepared except the one that Mr. 
« Harding wrote up at the stock yards. 

“Q. Such agreements as you signed that day were 
“ prepared for you when you signed them? 

“A. Yes, sir; every one. 


“QQ How many papers did you sign? 
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+A. Two at the stock yards; and I won’t be positive, 
*“ but I think it was one or two down here. 

“Q. Did you then know that there had been any 
“meeting between Harding and Turner the night before, 
“or on that day, with reference to those matters? 

“A. No, sir. | 

“Q. Was anything told to you by Fowler or Hard- 
“ing that there had been an arrangement made with 
“ Turner? 

“A. No, sir; we was led to believe that they had not 
“seen Turner, but they was preparing to go for Turner. 

‘“ Q. Did Mr. Anderson Fowler pay you any money, 


= oF adgree to pay you any money for that assignment to 


a 2 


‘him as a sale to him 
+A, No, sir. 
“(@. Never has? 


«A, Never has.” 


Mr. Fowler does not deny that it was at his instance 
that the papers were signed at his office in the afternoon, 
nor does he set up anywhere in his evidence any such 
pretense as that made by his ingenious counsel. Now 
the short assignment, “ Exhibit J” (P. Rec., 406), was 
written by Mr. Harding on the agreement of October 1, 
1877, between Lees & Hendricks, Fowler and Wilson of the 
first part, and Turner of the second part, “ Exhibit H” (P. 
Rec., 403), and it was in reference to Turner that Hard- 
ing had solicited the agreement which Lees & Hendricks 
had given him that morning; but the short assignment 


was evidently not satisfactory to Fowler. who wished 


‘a paper which would more definitely transfer the original 


agreement under which Lees & Hendricks purchased a 
third of the patent dated December 29, 1876, (P. Rec., 80), 


and hence Fowler had prepared the long agreement, 


i 
; 
; 
| 
' 
' 
; 
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“Exhibit Y ” (P. Rec., 417), which 1s a copy mutatis mu- 
fandis of the assignment executed by Lees & Hendricks to 
Wilson, and left with Hutchinson in escrow. (Exhibit 
300, P. Rec., 498.) Fowler not only had that long assign- 
ment drawn up for Lees & Hendricks to sign at the down- 
town office, but the short contract, transferring to Fowler 
the interest of Lees & Hendricks in the contract be- 
tween them and Wilson dated October 1, 1878, which 
short contract is “ Exhibit Q 2” (P. Rec., 398); and an- 
other short paper, whereby Fowler agrees to re- 
lease Lees & UHendricks from all indebtedness to 
him, which is “Exhibit Q1r” (P. Rec., 398); and 
these two contracts were placed in_ the hands 
of Clifton, in escrow, where they are yet. This 
release has never been delivered to Lees & Hen- 
dricks, and, on the contrary, on the 30th of April, 1879, 
Fowler rendered an account to Lees & Hendricks of the 
amount payable by them for the losses at St. Louis, 
$6,318.84. (P. Rec., 497.) The contract with Wilson 
of October 1, 1878 (P. Rec., 498), was to be carried out 
“within six months trom date” (P. Rec., 500); which 
said six months expired April 1, 1579, and notwithstand- 
ing Fowler had an assignment of that contract, and an 
order on Hutchinson for the papers, and had deposited 
the release of indebtedness of Lees & Hendricks to him 
in escrow with Clifton, that release was never delivered, 
and on the 30th of April, 1879, nearly a month after the 
time which Wilson had to comply with his agreemeut, 
Fowler renders an account and seeks collection of the 
amount, which, if Wilson had complied, he agreed to de- 
liver a release of. This demonstrates, and puts beyond 
all power of dispute that the transaction of January 18, 


1879, was not absolute. 
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The evidence shows that Fowler was thus particular to 
have a full assignment, either because he meditated taking 
the position that the transfer was absolute, or because he 
was anxious that he should have all the security there 
was in the patent for the payment of what Lees & 
Hendricks owed him and the advance he agreed to make, 
if he made it. 

Again, Lees & Hendricks never asked, much less in- 
sisted upon, a covenant on Fowler’s part, to protect or. 
save them harmless from loss or damage, as asserted by 
counsel. This follows from the evidence I have already 
quoted, which shows it was af /ow/er’s instance, and not 
that of Lees & Hendricks, that any other papers than the 
two at the stock yards, were executed down town. Fow- 
ler does not testify to any such thing; Lees does not 
testify to any such thing; Hendricks does not testify 


g. The only allusion at all to the sub- 


to any such thing 


ject that I can find, is in the cross-examination of Mr. 


Hendricks, when he says, that at the down-town oflice 
Fowler “had some more papers for us to sign, which . 
“ we signed,” and that clause was in one of them. 

And on page 280 he testifies: 

« | made no request for it to be drawn up;” and that 
“ there was no discussion—it was just mentioned; Mr. 
‘ Fowler said it did not amount to anything; there was no 
« liability.” 

The statement that Lees & Hendricks insisted upon 
the covenant has nothing to rest upon. 

Nor was there any liability. So far as there was any 
liability to James Turner under the agreement of Octo- 
ber, 1877, because of the nonformation of a corporation 


(an exceedingly thin suggestion), that was released Jan- 


uary 17 or 18, 1879, when Harding got his drafts back 
and Turner his notes. So far as any claim for royalty 
was concerned, from the United States Dairy Company, 
if there was any such claim, which no paper in this case 
executed by the parties shows, their co-owner, Wilson, con- 
trolled the stock of the dairy company (P. Rec., 200), 
and Wilson had not only covenanted to hold them harm- 
less in their agreement with him of October, 1878, which 
was still outstanding, but (P. Rec., 276), had arranged that 
no royalty was to be paid until the business became pros- 
perous. Fowler said there was no liability, and there was 
none. This suggestion of such a covenant being part of 
the alleged consideration is the afterthought of a lawyer, 
and is not sustained by the evidence of either of the par- 


ties, or any other evidence. 


Ii. 


Inasmuch as Lees & Hendricks testify that the transfer 
was not absolute, but in trust, and Fowler testifies, in sub- 
stance, the other way, it becomes important, of course, to 
determine what corroboration of the one party or the 
other exists, and therefore I pointed out, in my argu- 
ment in chief, that the evidence of Lees & Hendricks is 
corroboratea: 

First. By the telegram of Fowler to Wilson 
of November, 1879, asking Wilson what he would give 
for Lees & Hendricks’ interest. (Original brief, 40 to 
42.) 

Second. By the rendition of the. account of April 
30, 1879, to be found on page 497 of the 
printed record. If, on the 18th of January, 1879, 
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Lees & Hendricks had made an absolute transfer 
in consideration of the release of their indebtedness to 
Fowler, on account of the St. Louis losses, how does it 
happen that on the 3oth April, 1879, Fowler rendered 
them an account claiming their proportion, namely, one- 
third of those losses? The only consideration that 
Fowler pretends there was for such transfer is the ex- 
tinguishment of this indebtedness, and his promise to 
loan Lees & Hendricks $10,000 without interest; yet 
three months and a half after the transfer alleged to be 
absolute, he is presenting his bill and undertaking to col- 
lect it of Lees & Hendricks. No answer can be made to 
the significance of this action on his part, and none has 
been vouchsafed. 

Third. By the testimony of Wilson, that in Novem- 
ber, 1879, Fowler came to him and said Lees and Hen- 
dricks assented to the sale, and to the proposition that he 
had made. (P. Rec., 540.) 

Fourth. By the figuring at the desk, after Lees’ re- 
turn from St. Louis, on the 15th of November, 1870, 
with the $40,000. No answer is given to the testimony 
in relation to those figures, except that counsel insists that 
Fowler, at the same time, claimed that all the money was 
his. But he might have so contended, because he claimed 
that the moneyshe had paid out, and interest, equaled 
the amount of money received. Indeed, he seems to 
have had the notion that he had the right to take 
out of the money belonging to Lees & Hendricks 
not only their shares of losses in St. Louis, and also 
at Chicago, which was in dispute between them, but 
any losses he pretended he had made in his original 
transactions in New York, with which they had nothing 


to do, and about which they knew nothing. Had they 


known of his New York connection, as they afterwards 
knew it, they never would have entered into the purchase 
at all. (See original brief, pages 42 to 46.) 

Fifth. By the sending of Lees to St. Louis to get the 
$40,000. (Original brief, page 46.) 

Szxth. By the letters of Fowler of August 20th and 
September 30th, 1878, and particularly that of Septem- 
ber 30th, in which Fowler desires to hold Lees & Hen- 
dricks’ interest as security for Wilson’s notes, and the 
money owing by Lees & Hendricks to him, “ amount- 


ing to about $7,0v0.” (P. Rec., 527. Ex. 201; Ex. 


) 


/ 
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Seventh. By the preparation of papers by Fowler's 
attorney in New York for bringing suit in Lees & 


Hendrick’s name against Wilson on the three drafts 
which made up the $10,000 Wilson had agreed to pay 
under the contract of October, 1578. Those papers were 
prepared on the 20th of March, 1879, and Fowler’s law- 
yer testifies (P. Rec., 297): “I received the three 
“bills of exchange on March 17, 1879, from Anderson 
‘‘ Fowler or Fowler Brothers, and had the same in my 
“ possession until the roth of November, 1879, on which 
“day we returned them to Fowler brothers.” So that 
Wilson’s indebtedness was outstanding, and the papers 


ready to be filed against him to enforce the same until 


just as the $65,000 sale of the rights in Missouri was to 


be consummated. The bringing of the suit affirmed the 
contract between Wilson, and Lees & Hendricks of 
October 1, 1878, and was utterly inconsistent with the 
transfer of January 18, 1¢79, being absolute. 

Eighth. By the evidence of Clifton (P. Rec., 552) 


that after the January transfer he asked Lees what he 
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was going to get out of it, and he answered, “ They are 
“ going to do the right thing by me.” 

Ninth. By Exhibit B (P. Rec., 390), of November 
17, 1879, being an order on Towle to pay over the pro- 
ceeds to Fowler, wherein Lees & Hendricks are described 
as “part owners ” with Anderson Fowler of the license. 
Fowler got his money under that order and accepted the 
statement that Lees & Hendricks were part owners with 
him, without denying it to Lees & Hendricks, or disput- 
ing the statement, so far as appears. He did secretly 
ask Whipple to strike out the words “ part owners,” 
which shows that he understood their significance, but he 
made no objection in the presence of the persons in the 
office, including Lees & Hendricks. 

Tenth. By Fowler’s evidence that it was contem- 
plated that Wilson might pay the $10,000. It is abso- 
lutely monstrous for Fowler to contend that Lees & Hen- 
dricks parted absolutely with their claim for the release 
of their indebtedness to Fowler, which Wilson was 
obliged to pay if he fulfilled his contract, and the promise 
of Fowler to lend them $10,000 without interest, if they 
were contemplating that Wilson would fulfill his contract 
by paving up Fowler’s indebtedness and paying Lees & 
Hendricks $10,000. Fowler’s present claim is, that if 
Wilson had fulfilled, he would have been paid by Wilson 
the indebtedness of Lees & Hendricks to him, and also 
the $10,000 which Wilson was to pay to Lees & Hen- 
dricks, and at the same time Lees & Hendricks would 
have been obliged to repay to Fowler the $10,000 he had 
agreed to advance to them, if he had advanced it. Such 
& position is preposterous. 


Eleventh. By the fact that the agreement between 
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Fowler, Wilson and Lees & Hendricks, under which 
Lees & Hendricks acquired their interest, namely, the 
agreement of December 29, 1876, provides (P. Rec., 80) 
that “ neither shall assign or transfer his interest, or any 
“ part thereof, in said license for the State of Missouri, or 
“in said contracts, copies whereof are hereto annexed as 
“aforesaid, or in any license issued under said patent for 
* the treatment of animal fats in the State of Illinois, ex- 


“cept to such corporation or corporations as mav be 


“ formed or created pursuant to the terms of this agree- 
“ment.” No absolute assignment could be made, there- 
fore, without the consent of all the parties to the agree- 
ment of December, 1876; and Wilson’s consent was not 
given to an absolute transfer of Lees & Hendricks’ rights 
to Fowler; but they could make a contingent transfer, 
which is what they say this was, while Fowler contends 
that it was absolute, although in violation of the very 
agreement assigned. 

Lees & Hendricks are not only corroborated, but 
Fowler is directly contradicted, as I have already 
shown on pages 49 to 57 of my original argument. 
Nor is Fowler corroborated anywhere. Not by Harding, as 
the court will see by reference to my original brief, pages 
59 to 64. Harding knew nothing about the agreement 
between Lees & Hendricks and Fowler, and Fowler took 
especial pains that he should not. (Orig. brief, 60 e¢ sey.) 
Not by Clifton, although counsel cites his evidence from 
page 547, that from the time of the assignment up to the 
time they came from St. Louis, he never heard them 
make any claim at all, for there was no reason why they 
should. But that same Clifton says, on page 552, that 
when he asked Lees, after the transfer was made, “ what 


“are you going to get out of itr” Lees replied: Oh, 


‘ 


‘ 


lo 
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‘ they are going to do the right thing by me.” Counsel 
on page 57, calls Mr. Clifton “ their (Lees & Hendricks’) 
‘intimate friend.” He was the clerk of Fowler Bros., 
and seems to have taken a prominent part in getting Lees 
& Hendricks into connection with appellee, being quite 
well acquainted with Mr. Lees. It is Clifton, who told 
Mrs. Lees, before the contract of December 29, 1876, or 
about that time, that “she would ride in her carriage be- 
“ fore she was many years older.” (P. Rec., 174.) 

Not by Wilson, whose testimony counsel quotes on 
page 524, that when he and Lees came back from St. 
Louis with the $40,000, Lees did not make any claim to 
a portion of that money, because Wilson assumed, of 
course, that Lees & Hendricks were entitled to half the 
$40,000, and so did Lees. There was no reason why he 
should set up a claim to what he supposed to be his own. 

Counsel’s attempt to parry the effect of Fowler’s tele- 
gram of November to Wilson, inquiring what he would 
give for Lees & Hendricks’ interest, and of Wilson’s evi- 
dence that Fowler asked Lees & Hendricks’ consent to 
the sale for $65,000, is very lame. He says ( Appellee’s 
Argument, page 76): 

‘ But the record shows that it was important that the 
“fact of a sale should be concealed from Mr. Wilson, 
“ because, as Mr. Fowler says (P. Rec., 429), he was 
‘“ afraid that if Wilson knew that he controlled or had 
* succeeded to the rights of Lees & Hendricks to bring 
“actions at law against him, he would put his property 
“out of his hands and would thereby defeat any efforts of 


« Fowler to recover from him what was due him, arising 


. 


‘out of transactions between Fowler and Wilson, other 
“ and distinct from any of the transactions connected with 


“this case. Hence, the necessity of keeping Wilson in 
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“ignorance of the sale explains the expression that may 
“have been used in the telegram, and the expression used 
“by Wilson when he says Fowler reported back that 
“they consented to the sale of Missouri.” 

In November, 1879, Wilson had arranged a sale of 
Missouri for $65,000, and demanded $5,000 for commis- 
sions. Fowler applied to Lees & Hendricks for their 
consent, and reported that consent to Wilson. At that 
juncture how could a fear that Wilson would put his 
property out of his hands induce Fowler to apply to Lees 
& Hendricks and report to Wilson, if Fowler in fact 
owned Lees & Hendricks’ interest? Why, in November, 


1879, should Wilson put his property out of his hands be- 


cause of such ownership, if it existed? What rights of 


Lees & Hendricks to bring actions at law against Wilson, 
had Fowler succeeded to in November, if Wilson’s 
contract with them of October, 1878, had been aban- 
doned, as counsel contends in another part of his 
elaborate argument? And how can counsel claim that 
any efforts of Fowler to recover what was due him from 
Wilson, arising out of transactions other than those con- 
nected with this case, would be defeated if Wilson knew 
the transfer by Lees & Hendricks was absolute, in view 
of Fowler’s evidence that @//er the sale of Illinois he paid 
Fowler out of Wilson’s share $5,000, in discharge of 
some overdue notes, which Fowler held against Wilson: 
(P. Rec., 347, 348.) In this, as in other matters, the 
relations between Wilson and Fowler seemed to be of the 
most amicable description, notwithstanding Fowler held 
other language to Lees & Hendricks. 

And similarly, is it credible that Fowler would direct 
Lees to telegraph to Wilson inquiring what he would 


give for Lees & Hendricks’ interest, because he feared 
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Wilson would put his property out of his hands if he 
knew that Fowler claimed he owed that interest? 

It appears, moreover, that Wilson had been told that 
Fowler controlled Lees & Hendricks’ interest. Mr. Lees, 
in answer to the questions of /ow/er’s solicitor, testifies 
(page 188) that Wilson, on their way up from St. Louis 
with the $40,000, “said he understood there was an 
“ arrangement for Fowler to control our interest, and said 
“that it was very funny that he should receive a dispatch 
+ during the summer months—dispatch after dispatch as 
“to the price he could get; he said $40,000, part to be 
“paid in cash and part in stock, and he was willing to 
+ take the stock; and then Anderson Fowler afterwards 
“ dispatched to him, ‘ What do you intend to pay Lees & 
“ Hendricks & Co. for their interest?’ 

It is contended by counsel, on pages 32 e/ seg., that the 
parties considered that the agreement of Wilson, to pay 
Fowler the indebtedness of Lees & - Hendricks, and pay 
$10,000 to the latter, was terminated by default, and he 
quotes from the testimony of Orson Smith (P. Rec., 358), 
that Wilson called for the papers-in Hutchinson’s hands, 
which Smith objected to delivering, whereupon Wilson 
said they were worthless, and Smith * understood that 
“ the matter in controversy was all settled, and that they 
«“ were no longer of any use whatever.” 

It becomes important to inquire then when Wilson had 
this interview with Smith, Smith’s deposition was taken 
February 17, 1880, and he testifies the interview was, “I 
« should say three months ago.” (P. Rec., 358.) That 
would be Vovember 17, 1879, which was the very Mon- 
day on which Lees was induced to give up the $40,000 
on the promise to arbitrate. (Lees arrived with the 


money Saturday, November 15,1879. P. Rec., 157.) 
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Of course the agreement of October 1, 1878, became 
of no consequence after Fowler «nd Wilson settled. 
What that settkement was does not appear, but Wilson 
was called by Fowler as a witness and asked as to his 
agreement with Lees & Hendricksof October 1. (Bottom 
ci p. 521): “Q. Was that. contract fulfilled by you, 
7 Mr. Wilson? A. It was nol directly lo Lees & Tlen- 
“ dyicks.” 

This shows that Wilson fulfilled, by arrangement with 
fowler, so that the agreement wa’ treated by them as 
outstanding, as indeed it was, for it never was forfeited, 
and the expiration of the six months did not #Aso facto 
annul it, and Wilson’s acceptances were in Fowler’s hands, 

Again, counsel refers to an order of Lees & Hendricks 
on Hutchinson, dated February 25, 1879 ( page 554), to 
deliver the papers to Fowler. This was after the last 
of Wilson’s drafts had matured, but before the six months 
had run out. 

If the papers had have been delivered to Fowler, he 
would have occupied the position he suggested in his let- 
ter of September 30, 1878 (page 527), which 1s as fol- 
lows: 

« New York, September 30, 1878. 
“ Mr. Lees: 

“At Mr. Wilson’s request I write to say if you 
“lodge vour transfer of contract, or assignment of 
“ your interest in the oleo business in Ill. & Missouri, &c., 
“1 will hold the same for you wzt7/ Wilson’s notes are paid, 


“and as security for the money owing by Lees & Hen- 


“ dricks to me, amounting to about (57,000) seven thousand 


‘“ dollars. 


‘“ Yours truly. 


‘¢ ANDERSON FOWLER.” 


Se ~<eeeiee.: 
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Wilson denies he made any such request, and it is quite 
clear that Fowler was endeavoring for many months to 
get Lees & Hendricks’ interest into his hands as security. 
He finally, in January, 1879, succeeded in doing so, and 
then, having settled with Wilson, so far as Wilson’s con- 
tract with Lees & Hendricks was concerned, in which it 
will be remembered he had sought and been accorded an 
option, claims the entire proceeds of their share. 

Counsel quotes on page 53 from the evidence of Fowler, 
that he had no intimation of Lees & Hendricks’ claim 
until the $40,000 arrived from St. Louis, and that the 
claim then made was not the claim set up in the bill. 

This is in contradiction of Lees and of Hendricks, and 
of the dictates of common sense, for what other claim 
could they set up than to their share of the money, less 
what was due to Fowlers 


On page 142 Mr. Lees says: “ Afterwards, when he 


a 
* 


‘came up-here, I asked him how he was getting on with 


« Wilson, and he told me in a laughing, ofl-hand way, that 


‘ 


° 


‘ Wilson had absconded and gone off to Cincinnati with 


. 
* 


another woman, and left his wife and family in New 


‘York: that was in Mr. Fowler’s office in Chicago. 


*“Q. What was the subject of the conversation when 


. 
° 


he told you that: what was the matter you talked 


¢ 
* 


about fF 
+ A. I asked how he was getting on with Mr. Wilson, 


. 


‘2th reference to our tenterest, because | knew that we 


° 


‘had sent papers there to commence suit against him. 
«Q. When was that, as near as you can tell? 


«A. That must have been pretty near along in August. 


. 


I can’t say exactly the month of the year, but it was 


‘getting in the summer of 18709. 


9” 
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Now this evidence of an inquiry of Fowler by Lees, 
with reference to Lees and Hendricks’ interest in August, 
1879, if believed, demonstrates that as between Lees & 
Hendricks and Fowler, the interest of the former was 
not disputed, but was recognized by the latter, and that in 
August, Lees & Hendricks assumed that Wilson might 
pay up. And what entitles this evidence to the greater 
credit is, that it was given by Lees in complete uncon- 
sciousness of its importance, and in answer to questions 


arising out of another subject. 


if 


If the transaction were absolute, what was the consid- 
eration for the transfer? Fowler says it was the release 
of the indebtedness of Lees & Hendricks to himself, and 
his promise to loan them $10,000 without interest, to be 
repaid when they could; but he never did release the in- 
debtedness, and there was not atime from the rSth of 
January, 1879, to the $65,000 sale, in the middle of No- 
vember, 1879, that he could not have brought suit against 
Lees & Hendricks on that indebtedness, the bill for which 
he rendered April 30, 1879. He does not pretend in his 
answer that he had ever delivered a release to them, but 
he offers to do it now. (P. Rec., 108 and tog.) The 
release that he made out was lodged in Clifton’s hands in 
escrow, and is in his hands yet; and counsel 1s entirely 
mistaken in saying, as he does on page 21 of his brief, 
under the word “ NOTE,” in large letters, that I have mis- 
apprehended the record, or labor under any error as to 
what was placed in escrow in Clifton’s hands. 


As to the $10,000, he never loaned them that, but sub- 


ay 
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sequently persuaded them to take a minority of stock in the 
beef-canning company, and then, by exercising the power 
of a majority, threw them out of that. 

Counsel argues in one place that I ignore the $4,500 
in stock which he says was substituted for the promise 
to loan $10,000, and in another place complains that | 
have referred to the fact that Lees & Hendricks were 
thrown out of the company, whose interests they had 
built up. 

Fowler and his counsel contend that the transfer was 
an absolute sale, in consideration of the release of the 
Lees & Hendricks indebtedness and a loan of $10,000 
without interest, to enable them to resume the beef can- 
ning business, which had fallen into “ desuetude ” on ac- 
count of their oleomargarine labors. It was the same old 
bait that had caught them before. Now, Fowler did not 
make them this loan, but months afterwards (about May, 
1879; see letter, page 291), proposed to form a corpora- 
tion and give them a minority of the stock, rather than 
the loan he had agreed to make. 

The stock so proposed to be given was $4,500 out of 
$10,000. The capital was raised to $20,000, but their 
share not increased. It was nine-twentieths, it became 
nine-fortieths. It is said they were to be absolute owners 
of this stock a lien of the loan. But this was not Lees’ 
understanding. 

Mr. CuirTon testifies (P. Rec., 365): 

“It was not quite clear in my mind whether it was the 
“intention of Anderson Fowler /o g7ve Lees & Hendricks 
“$4,500 without their paying for it, and to facilitate the 
“business and help give the company formed a start, Mr. 
« Lees and I went up and saw Robert Fowler and told him 


* 
$ 
; 
$ 
3 
& 
a 
' 
« 
& 


eee 
ie | 


34 


“what Mr. Lees’ understanding in the matter was, and 
“what I thought was about right, and so he gave them 
“the $10,000, with the understanding that when Ander- 
“son Fowler came back from Europe, where he was at 
“the time, that if his understanding was not that he 
“should give Lees & Hendricks $4,500 outright that 
“they should give him back the money.” He then 
explains that the $10,000 was the entire capital (after- 
wards raised to $20,000), and that he made out a paper 
expressing Lees & Hendricks’ understanding in the 
premises, which is to be found on page 399, as follows: 
“Rec'd from Anderson Fowler, Esq., $4,500, which 
‘amount, in case of a misunderstanding as to the forma- 
“tion and payment of stock of Lees-Hendricks Packing 
«and Provision Co., we promise on demand to return 
“the $4,500 to Mr. A. Fowler. Our understanding was 
“that there was to be a company formed with capital of 
+ $10,000, Mess. Anderson Fowler and Robt. Fowler 
“subscribing $9,000, and F. Clifton $1,000, and stock 
“to be divided as follows: <A. F., 2 shares; R. D. 
“Fowler, 24 shares; F. Clifton, 1 share; R. J. Hen- 
“dricks, 2 shares; E. Lees, 25 shares. We understood, 
+ 7n consideration of our founding company and running 
«same, the 44 shares were to be given us paid up, and 


‘not carried by the Mess. A. & R. D. Fowler.” 


The point is, that this shows that Lees & Hendricks 
understood that they were to receive $4,500 in stock, not 
in lieu of the promised loan, but in consideration of their 
founding the company—giving their name and reputation 
to it, and running the same; and the evidence shows that 
these things were fully worth that amount (P. Rec. 250, 


152). 
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But they did not insist upon the loan, because they did 
not understand they could demand it as matter of right, 
as they could had the transfer been absolute. And they 
were completely in Fowler’s hands. . (Lees, p. 151; 
Hendricks, p. 268.) They preferred to conduct their own 
business for themselves. Fowler proposed to get some- 
thing more out of them. This packing company was 
formed months after January z8th, and after May 16, 
1879, the date of Fowler’s New York letter to Lees & 
Hendricks (p. 291), in which he says he “ will cable from 
‘¢ Liverpool about the 11th of June whether to go on in 
« Chicago or Atchison.” 

The packing company made money under Lees & 
Hendricks’ management and through their labors (p. 
252), but as already pointed out (original brief, pp. 68, 
69, 70), no dividends were paid, and the stock was not 
salable because it was a close corporation. (P. Rec., 
252.) 

For a short time Lees & Hendricks received a meagre 
allowance for bare subsistence, but the company was 
virtually operated for the benefit of Fowler Brothers at 
Liverpool. (P. 250.) 

Then, after this bill was filed, December 3, 1879, Lees 
& Hendricks were expelled altogether. This illustrates 
the process by which the peel is thrown away after the 
juice is extracted, and in that way throws light on what 
Mr. Hendricks calls the “windings of Mr. Fowler’s 
mind.” 


From beginning to end, Lees & Hendricks were being 


used, and from beginning to end there seems to have been 


no conception of what the rule of good faith demanded. 


Take Fowler’s own view, and is it not perfectly plain 
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that the various transfers were all parts of one transaction; 
and that at the time he supposed that Wilson would or 
could be compelled to pay up? The agreement of Wilson, 
dated October 1, 1878, had, six months to run, namely, 
from the rst of October, 1878, to the rst of April, 1879. 
He gave three drafts, amounting in the aggregate to 
$10,000, the third of which (payable four months from 
September 28, 1875, P. Rec., 299) had not matured on 
the 18th of January, 1879. He had agreed, by his con- 
tract, to pay, in addition to the $10,000, the indebtedness 
of Lees & Hendricks to Fowler of about $7,000. .When, 
therefore, Fowler desired Lees & Hendricks to transfer 
to him, he made no absolute purchase, according to his 
own showing. He undertook to substitute himself for 
Lees & Hendricks in that transaction. If he had given 
Lees & Hendricks a release of the indebtedness and ad- 
vanced them $10,000, and then Wilson complied with 
his contract, and paid the $10,000, and the indebtedness 
of about $7,coo to Fowler, then Fowler would have re- 
covered his debt, and obtained a return of the $10,000 
advanced to Lees & Hendricks, if he had advanced it. 
This is according to his own story, given now, of the 
transaction then. The matter floated along and Wilson 
did not comply with his contract, but nothing was done 
about getting it up, or releasing Lees & Hendricks from in- 
debtedness, or for that matter advancing $10,000 to 
them, (except involving them in a stock company with 
$4,500 worth of shares out of $20,000). And finally, 
when $65,000 was obtained by Wilson in November, 
1879, Fowler took the position that he had _ abso- 
lutely bought Lees & Hendricks’ interest, although he 
had paid nothing for it. What his final arrange- 


ment with Wilson was, does not appear; but nothing is 
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clearer from Fowler’s standpoint than that the whole 
transaction with Lees & Hendricks was not and never 
became absolute, and that now, after $140,000 has 
been received for Illinois and Missouri, Fowler contends 
that he is under no obligation even to return to Lees & 
Hendricks the $10,0co, but is willing to tender them a re- 
lease from the indebtedness, which would be all they 
would receive for the $33,333 originally put in, and for 
the $42,666.66, received for their share. 

[f there is any principle of equity that may be regarded 
as thoroughly settled, it is the doctrine of compensation, 
and not forfeiture; and that redemptions are looked upon 
with favor. If Fowler receives his $7,000 and interest, 
and the $4,500 in stockis transferred to him, he is absolutely 
rehabilitated in respect to everything to which he has any 
legitimate claim; while on the other hand, Lees & 
Hendricks obtain the return of a portion of their original 
advance. 

It would be uncandid to deny that the evidence in-the 
case tends to show that in January, 1879, Fowler and 
Harding had a poor opinion of the patents. It is not 
worth while to analyze the testimony which indicates, 
however, that Fowler relied, in fact, more upon Wilson’s 
confidence in the patents than he, Fowler, is now willing 
to admit, because it makes no diflerence what Lees & 
Hendricks’ opinion really was, inasmuch as they were not in 
a position to have any independent opinion, and whatever 
their interest was in the patents, it was all they had in the 
world, and they were not obliged to part with it. It is 
proven in the case by Mr. Orson Smith, cashier of the Corn 
Exchange Bank (P. Rec., 358), that the reputation of Lees 
& Hendricks was of the very best; that they were truth- 


ful and honorable men, and have always had the confi- 
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dence of the officers and directors of the bank. Mr. 
Fowler says Clifton gave them a very high character 
(p. 421), and that he himself would have trusted Lees 
with $100,000 or $500,000 (p. 437). That Lees & 
Hendricks should have trusted Fowler so implicitly was 
a mistake, but one which Fowler is estopped to set up. 
Yet Fowler’s counsel seem to have thought their client 
entitled urge it. “They ask Lees (p. 169): 


“Q. Is it not a fact that in all your transactions you 


. 


‘and Mr. Hendricks were capable of taking care of your 


. 


‘own aflairs without advice? 

“A. No, sir; not in trading with crooked men. 

«Q. Did it take you four years to find out that An- 
‘derson Fowler was such a rascal? 

«A. It did. 


“Q. His reputation was such that made you think he 


ia 
* 
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was a straight business man? 
«A, Of course, with us; we heard people talk, but 


“ when we came to talk with Mr. Fowler. why he drove 


° 
~~ 


all that out of us with his confidential talk. 


“Q. It appears that you put more confidence in An- 


* 


derson Fowler than in anybody else? 
“A, That we did. 
“Q. You never trusted anybody like that? Has your 


“forty-one vears of experience led vou to trust a man 


a 
. 


‘with that confidence: 


“A. I would have to be raised before I could get ex- 


A 
° 


perience. I must say he was the only man who played 


2 
a 


a confidence game on me.” 
What comfort thev can draw from this examination 1s 
more than I can conjecture. 


It was proven also (P. Rec., 229), that they had paid all 
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their debts, but had little left, and that Anderson Fowler 
was so informed. The only indebtedness which seemed to 
be outstanding was the indebtedness to Anderson Fowler; 
and Fowler, notwithstanding his professions of friendship, 
evinced more anxiety to secure his debt than to render 
any assistance except in mere words; yet he would not 
even release that indebtedness absolutely for their interest 
in this patent, or, at all events, he did not do so. Of 
course he would have done so if the transfer had been 
absolute; for Wilson, if he complied, would have been 
obliged to pay the indebtedness, but he preferred to take 
the chances of collecting it out of the patents, and at the 
same time making use of Lees & Hendricks in the beef- 
canning business. Having done so, when Missouri 
was sold for $65,000, $5,000 of which was_ paid, 
by consent of all the parties, to Wilson, cupidity over- 
came him, and instead of taking out his indebtedness with 
interest, he proposed and attempted to take all their share; 
not only $20,000 then, but $25,000, their third of the 
$75,000 that Illinois sold for, less their third of the $7,000 
paid to Harding. In other words, Lees & Hendricks 
were entitled to $20,000 from the Missouri sale, less what 
they owed Fowler, and $25,000 of the Illinois sale, less 
one-third of $7,000. The total of the two sales was $140,- 
000, from which subtract $5,000 to Wilson, and $7,000 
to Harding, $128,000 was left, of which Lees & Hen- 
dricks’ share was $42,666.66, from which take the 
$7,000 due to Fowler, and the balance, nearly $36,000, 
belongs to them. 

Counsel asserts or insinuates that there is a difference 
in the statements of Lees and of Hendricks as to the 
actual transaction between them and Fowler on the 15th 


of January, 1879, but a careful perusal of their deposi- 


. (i, guak eine Cok, Laks ioe 


CERN NR NEES I IY 


40 


tions will show that counsel is mistaken, There are, in- 
deed, those slight differences in ¢he mode of statement 
which are always found in the narratives of truthful wit- 
nesses; differences such as the giving by one and the 
omission by the other of slight matters of detail, but none 
in the substance of the statement. 

The defendants were hardworking business men, and 
under the skillful and protracted cross-examination to 
which they were subjected, from time to time had words 
put in their mouths by inadvertently assenting to leading 
questions or misapprehending the purport of particular 
queries, but their evidence remained unshaken. 

As to making the transfer, the dominant recollection of 
Lees is that it was done to accommodate Fowler ina 
meditated attack on Wilson, but he says the interest was 
to be held as security for what they owed Fowler, and 
Fowler was to loan them $10,000 without interest. He 
does not understand the technical meaning of “ considera- 
tion,’ and is sure the transfer would have been made, 
such was their confidence in Fowler, without any promise 
of a loan, but it was all part of the same transaction. 
Hendricks says the interest was to be held as security for 
what Lees & Hendricks owed Fowler; that Fowler was 
to advance the $10,000, but that the transfer was made 
at Fowler’s request, to accommodate him in dealing with 
Wilson. 

Fowler says the consideration was the release of the 
indebtedness and the loan, and that the transfer was 
absolute. ‘This Lees and Hendricks both deny. 

All three seem to concur that it was contemplated 
Wilson might pay up voluntarily or upon compulsion. 


Inasmuch as Fowler neither released nor made the 


} I 


loan on the 18th of January, nor gave any written 
promise to do so, it is difficult to understand what he 
claims Lees & Hendricks actually got on that day for 
making the transfer. Nor did the transfer, nor could it 
have become absolute afterwards. 

Fowler could not wait to ascertain how Wilson’s efforts 
to sell the interests of all three came out and then elect to 
treat the transfer as absolute. It was so on the 18th of 
January or not at all. And if Fowler’s theory is that the 
agreement was that the transfer should become ab- 
solute when the Wilson contract was surrendered 
and canceled and not before, then he should have 
had that done within a reasonable time after April 
1, 1879, and not held it open until November, and 
then, after the Missouri sale, adjust the matter with 
Wilson, not by having the contract canceled or forfeited, 
but by settling with Wilson as to the terms of compliance. 
Fowler’s lawyer sent Wilson’s acceptances from New 
York to Fowler at Chicago, November 10, 1879. (P. 
Rec., 297.) They could not have reached Fowler at 
Chicago before the morning of Wednesday, the r2th, 
which was after Wilson had been up and arranged that 
he should be allowed $5,000 commissions out of the 
$65,000, and it was on the evening of the r4th that Lees 
left St. Louis with the $40,000. Wilson’s telegrams to 
Turner to get Hendricks or Lees to come to St. Louis, 
were dated November 4, 1879. (P. Rec., 329.) His 
telegram after he had been to Chicago, and got the con- 
sent to sell for $65,000, and returned to St. Louis, is dated 
“November 13, 1879. (P. Rec., 293. 

Thus we see that /he $65,000 sale had been made 
and agreed to by Fowler and Lees & Hendricks before 


Wilson’s acceptances arrived at Chicago, and the con- 


tract with Wilson could nol be canceled without the sur- 
render of those drafts. ‘That contract was therefore out- 
standing when the money was received, and the transfer 
to Fowler even on this theory never became absolute. 
Hfence in whatever way Fowler adjusted the matter with 
Wilson and got the contract out of the way, the result 


enured to the benefit of Lees & Hendricks. 


) 


September 30, 1878, Fowler solicited Lees & Hen- 
dricks to lodge their interest in his hands as security for 
their indebtedness to him and the $10,000 Wilson agreed 
to pay. The papers were lodged with Hutchinson, prob- 
ably because Fowler’s letter was not received until this had 
been done. Fowler had at this time an option for a half 
interest in Wilson’s contract, though this Lees & Hen- 
dricks did not know. January 158, 1879, Lees & Hen- 
dricks transferred their interest in the licenses and in the 
Wilson contract to Fowler, who held them as security for 
the indebtedness to him and $10,000 which he promised 
to advance. He promised to do exactly what Wilson had 
promised to do, except that Wilson was to pay $10,000 
and Fowler was only to loan that sum; but I take it, if 
Wilson had paid the $10,000, that would have repaid the 


loan if made. 


The contract with Wilson had not been declared for- 
feited, and was outstanding in legal effect when the $65,- 
000 was received for Missouri. It was evidently then 
performed by Wilson by arrangement with Fowler. ‘This 
is what Wilson means when he says (P. Rec.,.522), it 


+5 


was not complied with “ drect/y to Lees & Hendricks; 
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which clearly signifies that he fulfilled to Lees & Hendricks 
indirectly because through Fowler. 

This being so, the least that Lees & Hendricks would 
be entitled to would be the $10,000 and interest from 
November 17, 1879, and a release from their indebted- 
ness to Fowler. Whether they should re-assign the 
$4,500 of stock should be determined in some other pro- 
ceeding, in which the exact circumstances under which 
they hold it could be investigated, and their interest in 
the result of their labors for the packing company deter- 
mined. If, however, the record shows it should be re- 
turned, the decree here could so adjust the matter. I 
make these suggestions, not because | think Lees & 
Hendricks are not entitled to the full relief prayed, but 
because they demonstrate that the decree should be re- 
versed in any view, and make it clear that the transfer 
was not absolute, which being so, unless full relief is ac- 
corded here, the case may well be left open upon reversal 
for the Circuit court to enter such decree as it finds just 


upon an account stated, in view of all the equities. 


VI. 

Counsel undertakes to conjure with the name of Judge 
Drummond, whom he styles an “ illustrious chancellor.” 
He was, but Jove sometimes nods, and as this bill was 
dismissed out of hand, without any opinion, it is impos- 
sible to tell upon what ground the result was reached. 

I assume that there must have been some defect in the 
argument below. It is the old story. When Milo, in 
exile, read Cicero’s oration on his behalf, as published, he 


exclaimed: «* Had this been delivered, | should not now 
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“be eating the fishes of Marseilles.” Imperfectly as I 
have presented the case, I am, nevertheless, persuaded 
that if it had been submitted below, upon a printed rec- 
ord, and with the attention of the court called to the ex- 
i act bearing of all the evidence, the bill could not and 
| would not have been dismissed. 

| At all events, the cause is now before this court for 
decision, and I doubt not will receive the careful consider- 
| ation of its members, and it is an evidence of weakness 
| in the contention of my able antagonist, that he thus seeks 
to bolster himself up by referring to the particular judi- 


cial officer who entered the orders below. 


Respectfully submitted. 


MELVILLE W. FULLER, 


for Appellants. 
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May tr PLEASE Your Honors: 

The essential facts presented by the evidence in this 
case are as follows’ : 

In the fall of 1876 Anderson Fowler, the appellee in 
this suit, was introduced to Lees & Hendricks, the 
complainants (appellants) in Chicago, by Mr. Clifton, the 
cashier of the firm of Fowler Brothers, and. an intimate 


friend of both Lees & Hendricks. (P. ec. g27.) The 


question of investing in the manufacture of olcomaryarine 
under the so-called Mege patent Was discussed between 
them, and an interview was had with one James Turner 
(who was manufacturing quite extensively at that time. in 
Chicago), with a view to purchasing his interest in the 
State of Illinois. At that interview it was found that 
Turner's title to the patent was not well established, and 
that, moreover, Turner was not a_ satisfactory person to 
negotiate with ie’. Rec. {21.) lowler returned to New 
York In December, 1876, he communicated with Lees 
& Hendricks, suggesting that one of them come to New 
York. (£7. Rec. 422.) Mr. Lees went to New York, in 
vestigated the subject of oleo manufacture, consulted with 
Mr. Fowler, and returned to Chicago. (Sedo's ev. 72 
Ree. 484; Anudexson Fowler, P. Rec. 422.) Mr. Hen- 
dricks then went to New York, visited the factory of the 
Commercial Manufacturing Company (7. Aec. 578), where 
oleomargarine was being manufactured in large quantities, 
and an agreement was entered into between Lees & Hen- 
dricks, Fowlerand one James Wilson, to purchase the licenses 


under said patent for Missouri for $40,000, and for Illinois 


for $60,000, making a sum total for the two States of 


$100,000 13 this agreement the firm of Lees & Hen 
dricks, Anderson fowler and James Wilson were each to 
contribute one-third of the purchase money, or $33,333.33 
each. (See kxrhibit A, P. Rec. 80,87, 82 and ‘ 3.) The 
preliminaries of the agreement having been scttled 


Mr. Fowler, Mr. Hendricks and Mr. Wilson went to the 


Up Mn), 


office of Judge Fullerton, who drew up, under their 
instructions, a contract, dated December 29. IS70O (/? 
Rec. 518, 519 and g22.) Said contract provided for the 
purchase of the States of Illinois and Missouri for §100,- 


000; for the contribution, by each, of one third of the pur 


a 
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a 
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chase money; for the formation, at an’early day, of a com- 
pany or companies to manufacture oleomargarine in Ihi- 
noisand Missouri, and for the transfer by the parties to the 
proposed company of the interest which they had pur 
chased in said States. The contract further provided that 
each should furnish an equal share of all capital necessary 
to the enterprise; that in the prosecution of the business 
of manufacturing in said States, one member of the firm 
of Lees & Hendricks should devote all his time and atten- 
tion to said business, all such services, however, to be 
without extra compensation This contract was signed by 
Lees, Hendricks, Fowler and Wilson. Hendricks then 
returned to Chicago, and advised Mr. Lees, his partner, of 
his action. Lees & Hendricks paid over to Anderson 
Fowler under said contract $20,000 in cash, and gave him 
their notes for the balance of the purchase money Fowler 
accepted their notes and advanced for them the balance 
of their share’ of the purchase money. Fowler and Wilson 
each contributed $33,333.33. (7. Ree. 4f2-457-Z59-ST 9.) 
In January, 1877, Hendricks went to St. Louis toengage 
in the business of manufacturing oleomargarine, taking 
full charge of a factory that had previously been started under 
the superintendency of a Mr. Wells, one of Fowler Bros 
employes. Fowler advanced all the money that was used 
in running the factory, both Lees & Hendricks and Wil- 
son having failed to contribute their share of the running 
expenses the venture proved a failure, and resulted in a 
loss ot 4 20,0% MO) In view of the repre sent itions of the 
condition of atfairs by Mr. Hendricks in February, 1877, 
the factory was closed by consent of all parties concerned 
shortly thereafter. (Fowler's evidence, P. Ree. 423.) 
Arrangements were then made to inaugurate a business in 


Chicago, which was considered a more favorable point 
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than St. Louis. A factory in Chicago was bought of 


James Turner, who agreed to take an interest in the busi- 
Ness, which was to be conducted by cl corporation there- 
after to be organized for that purpose, and a contract, 
dated October 1, 1877, was thereupon entered into between 
Fowler, Lees & Hendricks, Wilson and James Turner pro- 
viding for the organization of said corporation and conduct 
of the business. (/.r. C, P?. Rec. 87.) The corporation was 
never formed, but the business was commenced in October, 
1877, underthe management of Lees. (/ow/er's evidence, P’ 
Kec. 423.) Fowler also advanced all the money,for this 
factory. It was soon discovered that the Chicago enter- 
prise was not paying, and both Lees and Hendricks ad- 
vised that the business be stopped, which Was done after 
having incurred a loss of some $4,000. The corporations 
contemplated by the agreement of December 29, 1876, 
were not formed. (/owler’'s evidence, P. Rec. 435, 436.) 
Lees & Hendricks and Fowler were anxious to have 
them organized, but they all depended upon James Wilson 
to come out West to effect the organization, which he failed 
to do, without any fault on the part of Fowler, who fre- 
guently urged him to act in the premises. (/ew/er's 
cotdence, P. Rec. 123.) 

After these failures in St. Louis and Chicago, ILees 
& Hendricks and Fowler became very much discouraged 
The value of the oleomargarine patents were depreciating 
daily, and lLees WX Hendricks were making efforts Lo sell 
their interest in the licenses. In December, 1877, Wilson 
made an offer to Lees & Hendricks to purchase thei 
interest for $33,333, the amount which they had originally 
invested, andto assume their indebtedness to Anderson 
Fowler arising out of the losses sustained in the business 


of manufacturing in St. Louis and Chicago. This offer 


submitted by Wilson was the result of an urgent request 
to Wilson to come to the relief of Lees & Hendricks, 
made by Mr Anderson fowler in New York ( Pp. Ree 
f24.) Hendricks went to New York and made a contract 
of sale to Wilson upon said terms. The contract is marked 
vhibit IE ( P. Ree. ggg), and is attached to Anderson 
lowler’s deposition Mr Wilson failed to Carry out this 
contract and it was abandoned In the meantime the 
value of the oleomargarine patents and licenses continued 
to depreciate, and Lees & Hendricks were becoming 
more and more discouraged and anxious to cet something 
out of the investment they had made, in order to embark 
in the business of canning meats, the kind of business they 


had been theretofore engaged in 


In September, 1878, another effort was made by Lees 
& Flendricks to realize upon their interest in the licenses, 
and to dispose of them to Wilson. Mir. Lees went on to 
New York, and was engaged there for nearly a month in 
the effort to consummate a sale to Wilson, and finally suc- 
ceeded in effecting a sale, and a contract was entered into 
between Lees & Hendricks and Wilson, by the terms of 
which Lees & Hendricks sold and transferred to Wilson 
absolutely all of their interests in the Mege patents, and 
in the oleomargarine industry, and in the proposed cor 
porations; and in consideration therefor Wilson agreed to 
pay them $10,000 cash and to secure for them a release of 
their indebtedness to Anderson Fowles ATISiNng out of the 
losses in the St [Louis and Chicago factories lo secure 
the purchase price Wilson gave his notes or acceptances; 
and the executed deed of assignment conveying Lees & 
Hendricks’ interests to Wilson was, by agreement, 
deposited with B. P. Hutchinson, of Chica: 


FO, 2 escrow, 


to be held by him until Wilson should pay his acceptances, 


and secure for Lees & Hendricks a release of their indebt- 
edness to Anderson Fowler, whereupon the deed of 
assignment was to be delivered by Hutchinson to Wilson. 
Wilson did not pay his notes or acceptances, or any part 
thereof, nor did he secure the release from Fowler of the 
Lees & Hendricks’ indebtedness, but he abandoned the 
contract and defaulted in his notes, and became unable or 
unwilling to carry out his part of the agreement, although 
the said assigument by Lees & Hendricks to Wilson still 
remained in the possession of B. P. Hutchinson, with 
whom it had been deposited 77 escrow, and Wilson's dis- 
honored notes for the $10,000 purchase money remained 


in the possession of Lees & Hendricks. 


The depression of Lees & Hendricks and of Fowler 
still continued to increase and the value of the licenses to 
diminish day by day, and, to use the expression of one of 
the witnesses, “ The opinion of the value of the patents 
had gone down toabout zero.” (Auderson Fowler's ev., P 
Rec. 426.) The reason of this depression is very clearly 
stated by George Harding, the eminent New York and 
Philadelphia patent lawyer, who probably was as familiar 
with the condition of the oleomargarine industries at that 
time as any person in the United States, and who had in- 
vested very largely both in the company organized in the 
city of New York and in the company organized in the 
city of Philadelphia, and in the Illinois license, as follows: 


“ The entire property of the New York company had been 


‘mortgaged to raise money to carry on the works. The 
‘company was insolvent. The mortgagee ‘had the right 


“ to seize and take possession under his mortgage of all the 
‘ franchises and property of the New York company organ- 
‘ized under the Mege patents. In order to avoid the pub- 


‘licity of doing so, and obtaining from him an equity of 


; redempti nm. Wwe 


transferred the whole property to this 


‘ mortgagee, and he leased the property to Messrs. Thurber 


& Co., of this city, to carry on the business; and if any- 


‘thing was realized over and above the expenses of carry- 


ing on the business, he was to credit it on the amount of 


‘ his debt, and was to CIN e the stockholders an opportunity 


‘to repurchase at the end of a year. I inquired from time 


‘to time how the thing was progressing, and found that it 


‘was not yielding anything over its expenses, and was sat- 


‘isfied that the stockholders would not attempt to repur- 


- 


- 


chase the property. I considered my investment in the 


New York property of little or no value. In Philadelphia 


‘the company were in debt and were making little or no 
‘profit. In January, 1879, I inquired as tothe prospects in 
‘Chicago diligently, with a view to determining whether 


‘1 should endeavor to set aside the mortgage and attempt 


<> 


‘to do anything with the business, and | found that the 


‘ prospect was most discouraging—so much so that | de- 


‘termined to have nothing to do with the oleomargarine 


‘business in Chicago. The oleomargarine product in 


Chicago was selling at a low rate, and the patent of Mege 


‘was being infringed upon constantly and not recognized 


‘in Chicago. The patent of Mege was not recognized in 


“ New York at the time, and infringers were working more 


“ extensively than the licensees under the patent.” (7 


Rec. 517.) 


It also appears from the uncontradicted testimony, 


that the patent and licenses under the patent were being 


involved everywhere in lawsuits, and the business over- 


whelmed with litigation. Such is the testimony of all the 


witnesses. Even Lees himself says (7. Aec. 777) that the 


patent was overwhelmed with lawsuits, attacking it in 


Boston, New York and Chicago, and that the dairymen were 


fehting it everywhere. Further than this, the demand for 
the product had almost wholly fallen off, and large quantities 
of the product which had been shipped to Europe for sale 
on commission in the vear 1878 realized such low prices as 
not even to pay expenses, and heavy reclamations were 
made upon the manufacturers therefor. (7. Rec. 574-75.) 

Such was the condition of the value of the licenses at 
the time of the execution of the contracts of January 18, 
1379, assigning the interest of Lees & Hendricks to 
Fowler. 

George Harding, the Philadelphia lawyer, who had 
become involved in a difficulty with Turner arising out of 
his purchase o1 Turner's interest in Chicago licenses, came 
to Chicago in the early part of January, 1879, to settle his 
differences with Turner. In order to effect this object, the 
signature of Fowler and of Lees & Hendricks were requi- 
site. Mr. Fowler and Lees & Hendricks met Mr. Hard- 


ing at the Stock Yards’ office of Fowler Bros. on the morn- 
ing of January 18, 1879, and, after full consideration of 
the circumstances pertaining to Harding’s complications 
with Turner, signed an agreement for Mr. Harding, which 
was Satisfactory to him, the details of which, however, are 
not important or relevant to the issues involved in this case 
(P. Rec.. 427, 428.) 

At the same meeting, Fowler and Lees & Hendricks 
had a conversation in reference to ¢heir affairs. Fowler 
frequently and constantly had been urged, not only by 
Lees & Hendricks, but by Clifton, his cashier, and their 
friend, to do something to help Lees & Hendricks out of 
their difficulties, and he told them that he had concluded 
to buy out their interest if they desired to sell, and to try 
and put them in their old business of beef canning. (7. 


Rec. Fowler, 423, 426, 68 ; Clifton, 549.) 


Y 


the matter was discussed between them, and Fowler 
made a proposition to buy the interest of Lees & Hendricks 
in the patents of Illinois and Missourt. The terms agreed 
upon were that Fowler should loan Lees & Hendricks $10,- 
000, without interest, toenable them to enter into the meat 
canning business in which they were desirous of engaging; 
that he should release Lees & Hendricks from all their 
indebtedness, amounting to about $8,000, which they 
owed him for their share of the losses incurred in the St. 
Louis and Chicago ventures; that he should hold them 
harmless from all damages which might be claimed against 
them by [Turner for breach of their contract to form a cor- 
poration, or which might arise out of any of the contracts 
they had made pertaining to oleomargarine iF. Ke. 


, 
Zizi, 32, 33.) 


Mr. Harding, who had retired temporarily from the 
room, was called in and asked to draw the contract of sale. 
Mr. Fowler told him, in the presence of Lees & Hendricks, 
that he had bought out the entire interest of Lees & Hen- 
dricks, and wished him to prepare a contract to that effect. 
In order to save the troubie of recitals and references to for- 
mer contracts, Mr. Harding wrote the contract on the back 
of the contract of October 1, 1877. (See “Eaxrhktbit C,” 
P. Rec. 87; also evidence of Harding, P. Rec. §10.) 


the contract of sale written by Mr. Harding on the 
back of said contract is as follows (See “/xvhihit F," P 


Rec. goo): 


“kor value recetved, the undersigned do hereby assign, 
‘convey and set over:to Anderson Fowler all right, title 
‘and interest in and claim whatsoever to any stock in the 
‘company named in the within agreement, or to the prop- 
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Company, and authorize and request the trustee within 
“named to recognise the interest of satd Fowler hereby 
‘conveyed, as fully as he would have recognized our in- 
“terest therein tif this assignment had not been made. 

“In witness whereof, we have hereunto set our hands 
“ and seals this 18th day of Fanuary, A. DY. 1879. 
(Szgned) “ kdward Lees. [ Sead. | 
* Robert F. Hendricks. [ Sead. |" 


This contract was fen and there delivercd to Ander- 
son Fowler. However, this brief assignment was not 
satisfactory to Lees & Hendricks, as it did not contain a 
clause of recital that Anderson Fowler was to assume 
their place, and pay all liabilities that they might be under 
by reason of the complications arising out of the oleo- 
margarine matters; and therefore another contract was 
prepared, containing this clause of indemnity, and _ this 
latter contract was executed by Lees & Hendricks and 
Anderson Fowler, on the afternoon of January 18, 1879, 
at the down town office of Fowler Bros., and was (¢here- 
upon delivercd by Lees & Hendricks to Fowler. This 
latter contract, which is very similar to the assignment 
which Lees & Hendricks executed to Wilson and left with 
Hutchinson 7z escrow, is as follows (Aahibit Y, P. Rec. 
f17): 

“ Agreement, made January 18, 1879, between the 
firm of Lees & Hendricks, of the city of Chicago, a co- 
partnership composed of Edward Lees and Robert J. 
Hendricks, and Anderson Fowler, of the city of New 
York. 

“ Whereas, an agreement was heretofore entered into 
by Lees, Hendricks & Co., James Wilson and Anderson 
Fowler, which was dated December 29th, 1876, anda 
further agreement was entered into by said parties, to- 
gether with James Turner, dated October 1, 1877, and 


another agreement was entered into by the said parties and 
P | said Turner, dated December 27, 1877, each of which 
agreements is referred to and ts made a part of this agree- 
ment, as is also agreement made October Ist, 1878, 
between Lees & Hendricks and James Wilson. 

* These presents now witness, that said Lees & Hen- 
dricks, and the several members of that frm, do hereby, 
for value received, grant, bargain, sell, assign; transfer and 
set over to Anderson Fowler, his executors, administra- 
tors and assigns, forever, all right, title and interest of said 
firm of Lees & Hendricks, and of each member of that 
firm, of, in and to any of and all the licenses heretofore 
issued’ by the United States Dairy Company (of the State 
of New York), to use its patents in the States of Missouri 
and Illinois, and in and to the property referred to in the 
said agreements above mentioned, and each of them, and 
in and to the corporation or corporations agreed to be 
formed by the said agreements, so that they hereby assign 
and transfer to and vest in said Fowler and his executors, 
administrators and assigns, all and every right and interest 
of every name and nature which, at any time heretofore, 
said Lees & Hendricks, or either member of that firm, 
had (1) under any and every license issued by said United 
States Dairy Company, for the use of its patents in Mis- 
souri or Illinois; (2) to the factory and real and personal 
property and rights agreed to be conveyed by Mr. Turner 
to the prospective [Illinois Oleo Company, wnder the agree- 
ment of October 1, 1877, or otherwise; (3) to any share 
or interest in that or any other company, or any other 
property or equity, or claim, demand or right under said 
agreements, or either of them. 


“And Messrs. Lees & Hendricks hereby covenant 
and agree to duly execute, acknowledge and deliver to 
said Anderson Fowler, or his representatives or assigns, 
any and all such further assignments and instruments as he 
or they (paying the expense thereof) may request, fully 
and: perfectly to convey and assure to him and them the 
property, rights and interests above referred to. 

“In consideration of the assignment and transfer 
hereby made, Mr. A. Fowler takes Messrs. Lees & Hen- 
dricks’ place, and agrees to perform their duties and cove- 
nants under said agreements, in so far as they are therein 


liable to any other person or persons; and he hereby 
agrees to save them harmless from all loss or damage by 
reason of any covenant or agreement therein upon their 
p art. 

‘*In witness whereof, we have hereunto set our hands 
and seals, January 18th, 1879. 


“ LEES & HENDRICKS Seal. | 

R. J. HENDRICKS Seal. | 

“EDWARD LEES Seal. | 
‘ ANDERSON FOWLER. [Seal.]" 


At the same time Anderson Fowler also executed a 
release of all the indebtedness of Lees & Hendricks arising 
out of the businesses at St. Louis and Chicago, and Lees 
& Hendricks executed an assignment to Anderson Fowlet 
of all their interest in the contract with Wilson of Oct. 1, 
1878, being the contract then held by Hutchinson 727 escrow. 
(See Exhibits 0 1 and Q 2, P. Rec. 398.) 

EXHIBIT © ONE 

For value received, I hereby release Messrs. Lees & 
Hendricks, and each of them, from all claim or demand 
by reason of any transaction growing out of or under a 
contract between said Lees & Hendricks, James Turner, 
Anderson Fowler and James Wilson, dated October Ist, 
[S57 
rans 


> 


ine, heretofore incurred by said Lees & Hendricks to said 


7, or from any claim arising under any business ar- 
rements in reference to the manufacture of oleomargar 


Anderson Fowler 
(Signed) ANDERSON FOWLER. 


EXHIBIT O Two 
Whereas, an agreement was entered into, October st, 
1878, between Lees & Hendricks and James Wilson; 
therefore, for value received, we hereby transfer all our 
rights, interests, equity or claim, arising or which may arise 
under above agreement against said James Wilson, to 
Anderson Fowler. 

In testimony whereof, we have set our hands and seals 

this 18 day of January, 1879 

(Signed) LEES & HENDRICKS 

KR. J. HENDRICKS 


The agreement referred to in Exhibit QO, two is as fol 
lows (/:rhidit 300, P. Ree. gg8&): 

AUREEMEN tr, made October 1. 1S7S, between the firm 
of Lees & Hendricks, of the city of Chicago, a copartner- 
ship composed ot Ldward Lees and Robert |. Hendricks, 
and James Wilson, of the city of New York 

An acreemcnt Was heretofore entered into by the 
parties hereto, which was dated December 29, 1876. And 
a further agreement was entered into by them, together 
with Anderson Fowler and James Turner, dated October 
1, 1877. And another agreement was entered into by the 
parties hereto and said Fowler, dated December ry # 1377, 
each of which agreements is referred to as and is made a 
part of this agreement. 

hese presents now witness, that Messrs. Lees & Hen- 
dricks, and the several members of that firm, do hereby, 
for value received, grant, bargain, sell, assign, transfer 
and set over to Mr. Wilson, his executors, administrators 
and assigns, forever, all right, title and interest of said 
firm of Lees & Hendricks, and of each member of that firm, 
of, in and to any of avd all the licenses heretofore issued 
by the United States Dairy Company (of the State of 
New York), to use its patents in the States of Missouri 
and Illinois, and in and to the property referred to in the 
said agreements above mentioned, and each of them: and 
in and to the corporation or corporations agreed to be 
formed by the said agreements, so that they hereby assign 
and transfer te and vest in Mr. Wilson, and his executors, 
administrators and assigns, all and every right and interest, 
ef every name and nature, which at any time, theretofore, 
said Lees & Hendricks or either member of that. firm 
had— 

(1.) Under any and every license issued by sard 
United States Dairy Company, for the use of its patents 
in Missouri or Illinots 

(2.) ‘To the factory and real and personal property 
and sights agreed to be conveyed by Mr. [Turner to the 
prospective Illinois Oleo Company, under the agreement 
of October 1, 13877, or otherwise. 

(3.) Lo any share or interest in that or any other 
company, or any other property or equity or claim, demand 
or right, under said agreements, or either of them 
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And Messrs. Lees & Hendricks hereby covenant and 
agree to duly execute, acknowledge and deliver to Mr. 
Wilson, or his representatives or assigns, any and all such 
further assignments and instruments as he or they (paying 
the expenses thereof) may request, fully and perfectly to 
convey and assure to him and them the property, rights 
and interest above referred to. , 

In consideration of the assignment and transfer hereby 
made, Mr. Wilson takes Messrs. Lees & Hendricks’ place, 
and agrees to perform their duties and covenants under 
said agreements, in so far as they are therein liable to any 
other person or persons; and he hereby agrees to save 
them harmless from all loss or damage by reason of any 
covenant or agreement therein upon their part, 

In witness whereof the parties hereto set their hands 
and seals, October ist, 1878. 

LeES & HENDRICKS.  [SEAL. ] 
KDWARD LEEs. [SEAL. ] 
JAMES WILSON. [SEAL. | 

Although Wilson had defaulted in the payment of his 
notes to Lees & Hendricks, and had not procured a release 
from Fowler of the indebtedness of Lees & Hendricks, 
yet the latter had not succeeded in procuring a formal sur- 
render of their bill of sale to Wilson, but the paper was 
still in the hands of Hutchinson 77 escrow, and because it 
was uncertain what claims Wilson might set up under it, 
it was agreed between Fowler and Lees & Hendricks that 
the executed release by Fowler of all their indebtedness to 
Fowler (Ex. G7, Rec. 398), and the assignment by them 
to Fowler of all interest in the bill of sale to Wilson (4:4. 
VY 2, Rec. 398) should be deposited in escrow mM the hands 
of Frank Clifton, to be by him held until the said’ Wilson 
bill of sale should be surrendered up and canceled; and 
that when they should secure the cancellation or surrender 
of the Wilson bill of sale, then the release of this indebt- 
edness should be delivered to them. (7. Kec. 29.) Said 


two papers were therefore executed and delivered to said 
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rank Clifton, to be held by him 7x escrow until the can- 
cellation of the Wilson bill of sale, whereupon the release 
of indebtedness was to be by him delivered to Lees & 
Hendricks, and the assignment of the Wilson bill of sale 
to be delivered to Fowler. (C7/ifton’s ev., Rec. 361-2.) 
lor the purpose of securing from Hutchinson the delivery 
of the said Wilson bill of sale, Lees & Hendricks subse- 
executed and gave to Fowler an order upon Hutchinson, 
authorizing him to deliver the same to Fowler. This order 
was dated February 25, 1879, and is as follows (see P. Rec. 
554): 
heby. 25th, 1879. 
B. P. Hutchinson, E3sq.: 
Please deliver to Mr. Anderson howler the papers held 
in trust by you for our account. 
LEES & HENDRICKS. 


The Wilson bill of sale, however, never was delivered 
up, but all parties became fully satisfied that Wilson 
had abandoned all claim under it, and Wilson so acquiesced. 
therein and so notified Hutchinson, and the same was 
mutually considered and treated as abandoned and can- 
celed (Bill of Complt., P. Rec. 66; P. Rec. 358), and 
the release by fowler of the indebtedness to Lees 
& Hendricks was regarded as effective; no demands 
was ever thereafter made by Fowler upen Lees & Hen- 
dricks for payment, and no offer ever made by Lees & 
Hendricks to pay the same. 

(n January 18, 1879, and betore that time Fowler 
knew of the existence of this bill of sale to James Wilson, 
and Lees & Hendricks were also aware that he knew this. 
About a month afterwards Lees & Hendricks came to the 


conclusion that it was not safe for them to take the risk 
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in the business of canning meats without 


~ 


of engaging 
controlling outside patents that were claimed by others 
in that business, and in order to avoid personal risk it 
eht advisable to form acompany. (Fevw/er's ev. 


ee . . , 
P. Ree. 434; Hendricks’ ev. P. Ree. 234.) Such a com- 


was thou; 


pany was organinized under the name of the Lees & 
Hendricks Packing and Provision Company, with a capital 
of $10,000, all of which Fowler was to furnish, in which 
Lees was to have $2,500 of the stock, Hendricks $2,000, 


Anderson and Robert Fowler $4,500, and Clifton $1,000 


The stock was to belong aésolute/y to Lees and Hen- 
dricks, and was to bein lieu of the proposed loan of 
$10,000 heretofore spoken of. (7/7. Ree. 434, Clifton’s 
mo, F. mee. Oe, sti Bal G¢ Comm... Ff. Ae. 77. 
The company was formed, the stock was issued, and 
the whole capital paid in by Fowler. Lees was made 
president at a salary of $125 a month; Hendricks was 
made secretary at a salary of $60 a month, and the 
business was proceeded with. After carrving on the 
business for a while Lees & Hendricks claimed that 
more capital was needed, and upon their request the capi- 
tal was increased by $10,000. Fowler Bros. made a 
proposition to take one-half the stock of the company. 
The offer was unanimously accepted, and cach of the par- 
ties holding stock transferred one-half of their stock to 
Fowler Bros., and $10,000 was paid into the treasury by 
Fowler Bros., so that Lees & Hendricks originally had 
absolutely nine-twenticths of the stock, with a capital of 
$10,000, and subsequently held absolutely one-half of the 
amount with a capital of $20,000, and the business was: 
successfully carried on. All this was in lieu of the orig- 


inal proposition to loan Lees & Hendricks $10,000 


Ly 


without tuterest. (Bill of Complt., P. Ree. 77; bowdler’s 
v., F. Ht. O05: Cartes ev., fF. Ree. 76.) 

In November, 1879, Wilson telegraphed fro: 
St. Louis for Hendricks to come to that city upon 
Very Important business connected with the sale of the 
licenses for Missourt Hendricks replied that he hadnt 
time to go; that he was busy as an officer of the Lees & 
Hendricks Packing and Provision Company; that he had 
something else to do now besides running around after the 


oleomargarine business (/7?. Ree. 57) he next day an 


other telegram came from Wilson to Lees, requesting him 
to come down. Lees also replied that they hadn't any 
time to waste upon the matter. (IWV2/sen's ev., P. Ree. 524.) 
Wilson then came to Chicago and held a_ consultation 
with Fowler. Wilson represented that he had sold the 
license for Missouri for $65,000. He demanded $5,000 
as a compensation for having made the sale, which was 
allowed, leaving two-thirds of $60,000, or $40,000, to be 
received from him on said sale Mr. Fowler decided to 
send Lees down to St. Louis as Mr. Fowler's represnta- 
tive, to close the negotiation and to bring the money 
back to him The reason that Mr Lees was selected 
was that he was acquainted with the interests of Mr 
Fowler in oleomargarine, and because Mr. Fowler had 


confidence in his integrity. (See ev. ef Cliftern, P. Ree. 


977 and 547, Fowlers cv., P. Rec. 437.) 


/ 


At the request of Mr. Fowler, Lees went to St. Louis 
and returned with the $40,000 on Saturday evening, No- 
vember 15, 1879. On Monday morning Fowler called 
upon Mr. Lees for the $40,000, but Lees refused to pay 
it over, insisting that Fowler should take Lees X Hendricks 
out whole, to the extent of the amount which they had in- 


vested in the oleomargarine licenses (See fowl rs Cil- 


1S 


dence, P. Ree. 437.) Fowler insisted that he had purchased 
absolutely Lees & Hendricks’ interest in January, 1879, and 
that therefore the $40,000 belonged to him. <A dispute 
arose, and it was agreed to have the question settled by 
arbitration. (Fowder's evidence, P. Rec. 438,439.) Thismode 
of settlement was suggested by Wilson, who was conduct- 
ing negotiations for a sale of the State of Illinois for $75- 
000, which sale he was afraid would be jeopardized if the 
differences between Fowler and Lees & Hendricks should 
be made public; and the parties repaired, at the request 
of Wilson, to the office of the latter’s attorneys, Messrs. 
Olfield & Towle. (IW7lson’s evidence, P. Ree. 525.) Mr. 
Whipple, of that office, drew up the following article of 


arbitration, to be found on /?. Nec... 390, “kahibit BB’: 


EXHIBIT B, 

This memorandum of agreement, made and entered 
into between Anderson Fowler, of New York, of the one 
part, and Edward Lees and Robert J. Hendricks, of Chi- 
cago, composing the firm of Lee & Hendricks, of the other 
part, witnesseth : That the said parties agree as between 
the party of the first part and the party of the second part, 
in consideration of the mutual covenants hereafter referred 
to, that as to all matters relating to the reissued patent of 
Hypolite Mege, No. 8,424, and the interests of the said 
parties therein, and to any rights or license thereunder, 
they will submit the same to arbitration and adjustment of 
such party or parties as they may mutually agree to select, 
in case that they cannot agree to settle the said matters 
among themselves. 

Dated November 17, 1879. 

Signed: ANDERSON FOWLER. 
ROBERT J. HENDRICKS. 
LK DWARD LEEs. 
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hereupon Lees handed over to Fowler the $40,000. 
The negotiations for the sale of the State of Illinois were 
then pending. The arbitration which had been agreed 
upon was not held, but not through any fault of Fowler's, 
who was always ready and willing to carry out the agree- 
ment in that regard. (7. Rec. zgo.) He always consid- 
ered it a binding document, and is unable to give any 
reasons, other than those assigned by Lees & Hendricks, why 
the same was not carried out. It appears by the evidence 
that the refusal on the part of Lees & Hendricks to submit 
the question to arbitration was alleged to be that the docu- 
ment of submission was not legally binding, and they 
elected to disregard the same and to submit the case to the 
courts; and in lieu of arbitration they instituted this litiga- 
tion by filing their bill inthe Circuit Court of Cook County 
against Mr. Fowler, praying not only for an accounting as 
to the said $40,000 which had been paid over to him, but 
also for an injunction to stop the contemplated sale of the 
license for the State of Illinois. This sale was then pend- 
ing for a proposed consideration of $75,000; and by a 
subsequent stipulation between the parties, and in order 
not to jeopardize and defeat the consummation of such 
sale, it was permitted to be carried through upon Mr. 
lowler’s agreeing to deposit the sum of $25,000—one- 
third of the purchase money—in bank, to await the final 
determination of this cause. That deposit was made and 
the sale of Illinois was carried out. 

The foregoing are the salient facts around which is 
cathered the voluminous testimony in this case. 

The contracts of Fanuary 18, 1879, between Lees & 
Hendricks and Fowler are the ones upon which the case is 
to be decided. All the circumstances occurring previously 


and subsequentiy to said contracts are but historical, and 


are presented for the purpose of throwing light upon the 
true meaning and intent of said contracts. Fowler claims 
that said contracts were intended to be an adésolute sale by 
Lees & Hendricks to him of all their interest in the licenses 
of the States of Missouri and Illinois, for the considerations 
that are therein expressed, and the further consideration of 
the loan of $10,000, without interest, which was after- 
wards substituted by giving them absolutely $4,500 paid- 
up stock of the Lees & Hendricks Packing and Provision 
Company, and the additional consideration of releasing 
them from ail their indebtedness to him for losses in the St. 
Louis and Chicago ventures, of indemnifying them from 
all claim and demand by reason of any transaction growing 
out of and under a contract between said Lees & Hen- 
dvicks, James Turner, Anderson Fowler and James Wilson, 
dated October 1, 1877, or any other claim arising under 
any business arrangement in reference to the manufacture 
of oleomargarine theretofore incurred by said Lees & Hen- 
dricks to said Anderson Fowler. Lees & Hendricks claim 
that they signed said contracts at the request of Anderson 
Fowler, and for zs accommodation ouly, upon the under- 
standing that they were still to retain their one-third inter- 
est in the licenses of Illinois and Missouri, and that upon 
a sale of said licenses they were entitled to receive one- 


third of the proceeds derived therefrom. 


The foregoing facts, we claim, are established by the 
evidence in this case. We believe that upon a careful 
consideration of all the testimony the only conclusion that 
can be reached is, that the contracts and writings of January 
18, 1879, constitute what they purport to be on their face 
—an absolute sale to Fowler by Lees & Hendricks of all 
their interest in the licenses for Illinois and Missouri—and 


that the evidence fully justified the eminent judge of the 


>] 


Circuit Court, Honorable Thomas DRUMMOND, in dismiss- 


ing the complainants’ bill for want of equity 


NOTE 

Before presenting our brief and argument, we desire 
to call the attention of the court to a wery serious 
misapprehension of the record and of the undisputed facts 
in the case, which extends throughout the brief and argu- 
ment of the learned counsel for complainants. 

On January 18, 1879, two contracts ef assignment 
were signed by Lees & Hendricks, whereby they absolutely 
assigned all their interests to Anderson Fowler 

One is “ Exhibit ¥,” P. Rec. gob. This is the short 
agreement, drawn by Harding at the packing-house, assign- 
ing to Fowler absolutely all the interest of Lees & Hen- 
dricks in the Mege license, and said assignment was 
then and there executed by Lees & Hendricks and deltiv- 
ered to Fowler without conditions. As this did not contain 
covenants on the part of Fowler to protect and save harm- 
less from losses or damage (which Lees & Hendricks in- 
sisted upon), another contract was drawn up at the down 
lown office, containing such covenants of indemnity whereby 
Lees & Hendricks assigned, absolutely, all their interests 
to Anderson Fowler. This also was delivered then and 
there to Fowler, and the assignment became thereby com- 
plete and absolute. (This is the long contract, and ts 
marked“ Exutpit Y, PP. Rec. 477.) 

Two other instruments "cre signed on that day, viz.: 
one a short contract simply transferring to Fowler the in- 
terest of Lees & Hendricks in the contract between them 
and Wilson, dated October 1, 1878, which is Exhibit QO 


two, P. Ree. 398. Andthe other a short contract, whereby 


lowler agrees to re/case Lees & Hendricks from all indcbt- 
educss.to him. This contract ts QC one, P. Ree. 398. 

The two latter contracts, viz., O one and Q two, and 
those only, were placed in the hanits of Frank Clifton, in 
escrow. (P. Rec. 362 and 195.) 

The learned counsel “as by error treated the two first 
contracts, “ Exhibit J and “ Exhibit Y" (which were 
delivered Atrectly to Anderson Fowler) as the ones which 
were placed in escrow. The seriousness of this error ts 
apparent, for contracts J and Y were unconditional deeds 
of conveyance by Lees & Hendricks to Fowler of all their 
interests in the licenses, and transferred their title to Fow- 
ler absolutely; while the papers that went into escrow with 
Clifton ( Exhibits “QO one“ and“ O two’) were, as we 
have already stated, simply an assignment by Lees & Hen- 
dricks to Fowler of the bill of sale to Wilson, and arelease 
by Fowler to Lees & Hendricks of their indebtedness, 
and if the condition of the escrew was fulfilled, viz., the 
cancellation or abandonment of the Wilson bill of sale (as 
we shall see hereafter it practically was), the release was 
to go into effect, ‘hus simply adding a further considera- 
tion to the already completcd deeds of assignment. (See 


counsel's brief, p. 10, pp. 71 to 78, and p. 80.) 


BRIEF 
| 
A court of equity will not adjudge an instrument, ab 
solute on its face, to be a mortgage, except upon clear, 
satisfactory, certain and conclusive proof. Loose conver- 
sations or statements should not be allowed to change the 
character of a convevance. The evidence must be clear 


and convincing, and the relation of debtor and creditor 


———— 
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clearly established, and in all such cases the exus probandi 
is upon the complainant. 

Fenkins v. Einstein, 3 Biss. 128 

Cadman v. Peter, 118 U.S. 73 
Russell v. Southard, 12 How. 139 
Andrews v. Hyde, 2 Chiff 516 
Stall v. Cincinnati, 16 Ohio St. 169 


Hewitt v. Campbell, 109 U.S. 103 


| 
The positive testimony of the complainants in interest 
will not be sufficient to overcome the equally positive 
testimony of the defendant, corroborated by the absolute 
form of the contract, the testimony of others, and by nu- 
merous cogent circumstances. 
Knowles v. Knowles, 86 Ih. 1 
Purington v. Akhurst, 74 \il. 490 
Hancock v. Harper, 71 Ul. 185 


Kerr on Fraud and Mistake. 786 


[1] 

The rule of law which imposes the burden of proof 
upon the complainant, in such cases, ts different when it is 
proved that fraud, accident or mistake, have entered into 
the transaction, such as gross inadequacy of consideration, 
violation of confidence arising from relations, fiduciary in 
their character, or the exercise of coercion or undue influ- 
ence; but the burden still remains upon the party alleg 
ing fraud or malafides, or inadequacy of consideration, to 
prove the same as alleged. If such allegations are not 
strictly and clearly proved as alleged, relief cannot be had 
Fraud will not be carried by way of relief one tittle beyond 
the manner in which it is proved to the satisfaction of the 


court. If a case of actual fraud be alleged by bill, relief 
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cannot be had on the bill by proving only a constructive 
fraud. 

Kerr on Fraud and Mistake, p. 382. 

144 (note); also IS7, ISO (note) 

Atlantic Delaine Co. v. Fames, 94 U.S. 207 

Mann-v. Betterly, 21 Vermont, 326. 

Bigelow on Fraud, 493. 

| Hillard on Mortgages, sec. 3 


Cowee v. Corneli, 75 N. ¥. 92. 


lV. 

In this case there is no evidence that Fowler occupied 
such confidential relations to the complainants as would 
impose on him the burden of proof. On the contrary, the 
evidence establishes clearly that his relation to them was 
only that of a co-purchaser and co-owner of certain licenses 
to manufacture. He was not their attorney, agent or 
trustee. He was on friendly terms with them; but there 
is no rule of law which prevents a friend, however intimate, 
from purchasing the property of another. 

Baldwin v. Dunton, 40 lll. 196. 


Fenkins v. Einstein, 3 Biss. 138 


\ 
lf in this case it appears by the evidence that the 
com.plainants executed the instruments of assignment, dated 
January 18, 1879, voluntarily and advisedly, knowing their 
nature and effect, and their consent was not obtained by 
misrepresentation or concealment, or the exercise of undue 
influence, then the transaction must be upheld 
Kerr on Fraud and Mistake. pp. 151, 153, 189, 
[YgO, IQI 
Se lden V MWy 2. ae How. 500 
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Vl 
No retief will be given on the ground of advantage 

taken of distress (which is positively denied in this case) 
when the advantage or disadvantage of the transaction .is 
to be the result of future contingencies, and is not within 
the view of the parties at the time. Hence, if the evidence 
in this case establishes the fact that at the time of the ex- 
ecution of the contracts of assignment, dated January 18, 
1879, no fraud was perpetrated upon the complainants 
in procuring their execution, etc., that there was no gross 
inadequacy of consideration, the mere fact that fen months 
after the satd assignment the licenses for Ilinois and Mis- 
sourt commanded a high price, vet in the contemplation of 
the parties at the time the contracts were entered into, will 
not be sufficient to overturn the solemn written contracts 
signed and sealed by the parties thereto 

Kerr on Fraud and Mistake, p. 191 

Barritbeau v. Brant, 17 Howard, 45 


Fenkins Vv. kinstein, 3 Bissell, 138 


Vil 

Mere inadequacy of consideration or Inequality of 
bargain is not a ground to set aside or change the charac- 
ter and effect of a transaction, if the parties were on equal 
terms and in a situation to judge for themselves, and per- 
form willingly and wittingly; and “the inadequacy must 
“ be tested by the value of the property at the time of the 

‘sales, and not by its present value 
krwin v. Parkham, 12 How. 197 
Barribeau v. Brant, 17 How. 45 


Kerr on Fraud and Mistake, 187, 189 (note) 
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ARKGUMEN' 

Krom a careful inspection of the bill of complaint and 
of the proofs adduced thereunder by the complainants, it 
is difficult to gather a clear idea of the principle upon which 
they seek relief in this case. Viewing the case from the 
standpoint of the complainants, we are led to ask ourselves: 
“If the contracts of January, 1879, were not intended to 
“ be absolute assignments (which the positive language in 
‘which they are framed clearly expresses), for what pur- 
“pose were they entered into? Were they intended to 
‘operate as a security? If so, what were they intended to 
“ secure? - 

[t is not disputed that prior to and at the time of the 
execution of said contracts the relation of debtor of Lees & 
Hendricks to Fowler could only arise out of the indebted- 
ness which they owed him for losses in the St. Louis and 
Chicago venture. There was no other indebtedness. 
Hence the complainants aver in their bill (7. Rec. 67): 
* Fowler sought to obtain an assignment in trust to himself 
‘of your orators’ said interest and as security for what 
~ your orators owed him, and did in fact obtain by an 
“ agreement, which was consummated on or about the 18th 
‘day of January, 1879, an assignment from your orators 
‘to said Fowler of all their interests in said licenses, with- 


‘out the payment of any money therefor by the said 


Fowler, or any other consideration than such as herein- 
‘after stated, and that such assignment was made by 
‘means of the several writings next hereinafter set out, 
‘and wholly at the particular instance, request and solicita- 
‘tion of said Fowler, and not of your orators, as he now 


“ pretends was done, and wholly for the accommodation of 


27 

“ said Fowler and as security to the satd Fowler for the 
“moneys owing from your orators to the said Fowler as 
‘aforesaid " (which said moneys are the losses at St, Louis 
and Chicago). 

[s this allegation supported by the proof 2? Recurring 
to the release executed by Fowler to Lees & Hendricks 
(sce Exhibit Q 1, P. Ree. 398), we find the follow- 
ing language: “For value received, | hereby re/ease 
‘ Messrs. Lees & Hendricks, and each of them, from 
‘all claim and demand by reason of any transaction 


growing out of or under a contract between said Lees 


& Hendricks, James Turner, Anderson Fowler and 
“ James Wilson, dated October 1, 1877, or from any claim 
‘arising under any business arrangements in reference to 
‘the manufacture of oleomargarine heretofore incurred by 
“said Lees & Hendricks to said Anderson Fowler. 
‘(Signed) Anderson Fowler 

No language can be clearer than that contained in the 
contract just quoted, viz: that the very wudebteduess which 
the bill alleges this contract of assignment was intended to 
secure was, by ene of the contemporaneous contracts of that 


date, absolutely released, or intended to be released: 


Mr. Hendricks, one of the complainants, testifies as 
follows: (See Hendricks, BP. Ree. 232.) 

O.—* You have elsewhere stated that he asked you 
‘to make an assignment of your interest in those licenses 
“as security for the moneys that Lees & Hendricks owed. 
“ What was said on that subject, if anything? State 
‘ whether the matter was talked over and what was said? 

A.—" The matter of our indebtedness was spoken of 
‘on that occasion, and in the afternoon of that day an 

agreement was drawn up tn relation to tt. 


().—" Was this agreemeut put in evidence in this case? 
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A.—" One of these agreements put in this case. It 
‘refers to one of the shorter agreements in the case. 

).—" Had this assignment which you made to him 
‘anything to do with that indebtedness which Lees & 
“ Hendricks owed him? 

A.—* Certainly; it was all one and the same. 

().—"* You can state the purpose and object for which 
“ that assignment was made? 

A.—Mr. Fowler’s convenience in .prosecuting Mr. 
“Wilson, and security to him 

O).—" Security for what? 

A.—" hor moncy that we owed him 

O.—" On account of what’ 

A.—"* Well, losses tn Missourt and TMlinots, in the 
manufacture of olcomargarine.- 

In his cross-examination (7. Kec. 265), Hendricks 
Says: 

©.—" I think you have stated that there was no con- 
‘ sideration for this assignment from you to Mr. Fowler 
“ Was there some consideration in deal for your assign- 
“ ment? 

A.—" The consideration to us was to pay our third 
“ of the money when it was collected. 

().—" What consideration was there to you direct at 
“ the time in order to make the assignment to him? 

A.—" The promise to pay us our third of the money 
“ and loan us the $10,000. 

().—" Without security, excepting as he held the 
‘security of the licenses. What else was he to do? 

A.—Well, release us to the amount owing in St. Louts 
“and Missouri (Chicago ).” 

Referring once more to the allegations of the bill of 


complaint, we find the following language (see ?. Rec. 68): 


~t) 


“ And the said Fowler, seeming to desire the interest of 
“ your orators to be protected, did request your said ora- 
tors, of his own motion, and not at the suggestion of vour 


orators, as said Fowler now falsely pretends, to entrust 


- 


‘him, the said Fowler, with an assignment in trust of your 
‘orators’ interest in said licenses, as security to said Fowler 
“ for payment of what vour oraters owed him.” 


A little further down in the bill the language proceeds: 


' That if vour orators would let him have the accommoda- 


‘tion of said transfer, he would give and pay to your ora- 


a 
- 


tors all he should thereafter realize out of your orators’ 
‘interest in said license for the States of Missouri and Illi- 
‘nots, and acquit them of those certain claims he then had 


‘on your orators for about six or seven thousand dollars, 


* 


‘more or less, arising out of the business aforesaid, meaning 
‘the business of manufacturing under the same patent 
' process above referred to.” 

Still more confusing becomes the theory upon which 
the complainants base their claim that the assignment of 
January 18, 1879, was intended to operate as a security for 
the indebtedness of Lees & Hendricks, for losses sustained 
in the St. Louis and Chicago enterprises, when we reach 
the testimony of Lees, the other complainant 

Vowhere throughout his extire testimony, so far as we 
have been able to ascertain, does Lees make any claim that 
the assignment to Anderson Fowler was intended as a 
security for any indchtcAncss, or even for the proposed 
loan. The sole purpose for which the papers were exe- 
cuted was for the convenience of Anderson Fowler, in 
order to enable him to sue James Wilson. Lees repeat- 
edly says: “ Mr. Fowler wanted to get the papers to go back 
to New York and sue Wilson.” (Rec. 757.) = Ss 


“He was not going to have the papers, except to use.” 
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(Rec. 182.) , . ' “We gave it to Mr. Fowler, 


~y ‘ 


because we supposed Mr. Fowler was going to sue Wil- 
son.” te. 7827:)5 * °* %* * We signed Great for the 
convenience of Anderson Fowler.” (Aec. 782.) * * * 


“Mr. Fowler said that he could bring James Wilson to 
terms better with those papers. (ec. 753.) *° °° * 
“ The sole object of it was to show that Anderson howler 
reaid Oréae thc tee ante. (her. 163.) ~*~ ~*~ * * ee 
said he was getting these signatures to fetch Mr. Wilson 
to terms.” ( UCC. 203.) 

Lees further declares that Mr. Fowler did not release 
them from any indebtedness; that it was no part of the 
agreement that the indebtedness should be released (Xec 
787); that there “ was no talk “ about releasing the indebt- 
edness (Xec. 799), and that the proposed loan formed no 
part of the consideration of the assignments (Aer. 782). 

Again, Lees denies that Lees & Hendricks were liabli 
for the Chicago loss, and insists that no indebtedness in that 
regard existed at all. ( See Lees’ CP os P. Kee. l44.) 

().—* State what, if anything, you stated to Anderson 
“ Fowler about your putting in money for the Chicago 
‘experiment? 

A.—" We told Mr. Fowler that we would not do any - 
“ thing; that we would not hold ourselves responsible for 
“losses in the Chicago factory; and Mr. Frank Clifton 
“ now holds a receipt of ours to that effect 

Q.—" That was before you commenced the experi- 
‘ment in Chicago that vou told him that? 

A.—" Yes, sir; before we got any money to com- 
“ mence with from Frank Clifton.” 

On page 4 of brief of counsel for complainants this 


position of Lees’ seems to be substantially admitted. 


| 


| 
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Counsel says: “A somewhat similar attempt was 
‘ made in Chicago in the fall of 1377; but Lees & Hen- 


“ dricks claim that they were not so connected with that 


‘as to be responsible for any of the losses 


Hence, in this language of Lees we find a positive 
denial of the existence of any indebtedness so far as Chi- 
cago ts concerned—an indebtedness which Mr. Hendricks 
claims the contracts of January 18, 1879, were intended 


to secure 


We submit that the testimony of the two complain- 
ants upon this material point of the purposes for which 
these contracts were entered into is so conflicting, and at 
variance with the bill of complaint, as to fall far short of 


that degree of certainty and positiveness required by law. 


[he force and effect of these contracts, whereby 
Anderson Fowler released Lees & Hendricks from their 
indebtedness to him, ts sought to be overcome by counsel 
in argument, by the statement that the contract releasing 
Lees & Hendricks from the indebtedness of St. Louis and 
Chicago remained 77 escrow with Frank Clifton, and never 
became effective as a valid release, and, indeed, that the 
entire transaction depended upon this release, and wa snot 
(to quote from the language of counsel at page 14) ~ to 
“become absolute until the delivery to Lees & Hendricks 
‘of a valid release of their indebtedness to Fowler, ard 
“ that such release was neve? Liven, that the indebtedness 

was never discharged, and still exists, and that there was 
no pretense that it had been released until after the 
‘$140,000 sale. In other words, that the transaction, even 
“as Fowler states it, was never consummated, and, at the 
‘time the property was sold for $140,000, was of no bind- 


‘ing force and effect whatever. ~ 
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We have already shown. the error of counsel in sup- 
posing that the ass¢gumenit or contract of sale was escrowed, 
and was dependent upon ‘the release of the indebtedness, 
and now needa only pass from the language of counsel to 
the record itself in order to find a complete answer to this 
most technical objection, that the release itself did not 
take effect. What do the complainants aver in their 
bill? We quote from the bill (7. Rec. 66): “ And your 
“orators further show that said agreement has never 
“ been carried out between your orators and said Wilson, 
“ because of the neglect of said Wilson to comply with 
“ the terms thereof on his part, and the same was consid- 
“ ered, after the expiration of the six mouths mentioned in 
‘ satd contract last referred to, as abandoned by said Wéel- 
‘son and your orators, and long before the bringing of this 
ee,” 

[In support of the allegations of the bill, Hendricks 
says (?. Rec. 235): 

©.—" Were those papers which were placed in the 
“hands ot B. P. Hutchinson 7x escrow ever delivered up 
“by Mr. Hutchinson? 

A.—" They were not. 

©.—" Has that matter ever been consummated ? 

A.—" It has not. 


©.—" The matter of that agreement for the sale to 


“ James Wilson for $10,000, has that ever been carried out 


by James Wilson? 
A.—" It has not 
©.—" How have the parties viewed that since the 


‘spring of 1879—uas a subsisting agreement or as one that 


‘was terminated by defauit? What was the fact about 
“ that? 
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A.—" 1 don't exactly understand you, Mr. Gregory; 
at was terminated by default, as 1 understood tt. 

().—*“ Then, in order that vou may understand what | 
“mean, I will read a line or two from Anderson Fowler's 
“answer. He says: ‘We believe the complainants long 
‘since became satished that the said Il 7/sen had surren- 
dered all said claims to said property by conveyance to 
Shim. New, 7s 7a fact that the parties have regarded 
“that agreement as terminated by default, and his rights 
‘terminated by default? 

A.—"/ so understood it. 

().—" And so treated by the parties before the com 

mencement of this suit? 


A.—" Yes, sir 


ORSON SMITH, who represented b. P. Hutchinson, 
in whose hands the Wilson contract had been placed 7” 
escrow, Who was called as a witness for the complainants, 
testifies (7. Nec. Z58): 
©.—" What has James Wilson said to you, if any- 
“thing, about these documents that you have just pro- 
* duced? 
A.—" He wanted first that those papers should be 
civen up, one to Lees & Hendricks and one to himself, 


and when | objected to delivering them, he afterward said 
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it made not a particle of difference, they were worthless, 
and as far as his was concerned, he cared nothing for it. 
().—* You understood he wished them to be delivered 
up to be canceled? 
A.—"/ understood that the matter in controversy was 
“all settled, and that they were no longer of any use 
‘whatever. — 


As corroborative of the position, that the conditions 


of assignment had been fully complied with, Wilson in- 
structed Mr. Smith to surrender the Wilson contract, 
which had been put 7 escrow in the hands of Hutchinson 
But still further to show that the contract of assignment 
was not conditional,.and that the contract of Wilson had 
become nugatory, Lees & Hendricks gave to Anderson 
fowler an order upon Hutchinson for said contract, as 
follows (see Eahibit, P. Rec. 554): 
~ 


a . 9 - » op 
FEBRUARY 25, 1879 


“B. P. Hutchinson, isg., City: 
“ Please deliver to Mr. Anderson Fowler the papers 
* held in trust by you for our account. 


‘LEEs & HENDRICKS. | . 


Again, the bill speaks of the contracts as consum- 
mated contracts, on January 18, 1879. The language of 
the bill is (7. Avec.’ 67): 4 

“ Fowler sought to obtain an assignment in. trust to 
“ himself of your orators’ said interest, and as securit¥ for 
“ what your orators owed him, and did in fact Bbtain an 
“aoreement, which was consummated on or about the 


i8th day of January, 1879, etc 


If these contracts were consummated contracts, cer- 
tainly they could not be conditional in their character, and 
even if the pretended position of the learned counsel that 
the release of the indebtedness which Lees & Hendricks 
owed Fowler was to be conditional upon the physical act 
of the surrender by B. P. Hutchinson of the $10,000 Wil- 
son contract which he held, yet the assigument by Lees 
& Hendricks of their interest in the licenses of Missouri 
and [llinois to Andersen Fowler is fully supported by 
other ample considerations, and the consideration of, 


the release of the indebtedness can be regarded only as 
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an additional consideration which they would receive when 
athe centract of Wilson should be delivered up. The other 
considerations referred to are recited in the contracts of 
assignment hereinbefore set.forth at large 
The averments of the bill thus referred to correspond 
exactly with our position in this case, viz: that the con- 
- tracts of January 18, 1879, were intended toand did 
operate as an absolute transfer of the interests of Lees & 
Hendricks to Anderson Fowler, and were not conditional 
upon the delivery and cancellation of the contract placed 
in escrow in the hands of B. P. Hutchinson. Hence, if it 
be admitted (and we think the admission is to be found in 
the bill and the evidence), that the contracts of January 18, 
1579, were not conditional, as.claimed by counsel, and that 
they were not intended as a security for the indebtedness 
of Lees & Hendricks to Fowler for St. Louis and Chi- 
cago losses, the question again recurs, what other indebted- 
hess were they intended to secure? Was it the $10,000 
which Andersoh Fowler offered to loan Lees & Hendricks? 
The bill avers (?. Ree. 68): “ And the said Fowler then 
“and there promised to your orators, as a part of the con- 
sideration of said assignment in trust, that he would also 
“lend and advance to your orators for their use $10,000 


“in’money, with which to go into business thereafter. © 


Nowithstanding this averment of the bill, nowhere 
yr can we find in the record any testimony on the part of 


complainants in support thereot 


Hendricks (7? Rec. 232) testifies as follows: 


().—° You can state.the purpose and object for which 


that assignment was made? 


A —_ Mr. Fowler's CONVCHICHNHCC in prosecuting Mr. 


* Wilson, and security to him 


® 
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() —" Security for what? 

A.—" For money that we owed him 

©.—* On account of what? 

A.—" Well. losses in Missourt and Illinois, in the 


manufacture of oleomargarine 

Mr. Hendricks, in cross-examination (/?. Aec. 262), 
describes in cl few words the character of the consideration 
of said contract, viz: That Lees & Hendricks were to 
receive a loan of $10,000, without interest and without 
security, but were to have a complete receipt of their 
indebtedness to Anderson Fowler, who was to assume all 
their obligations and defend and hold them harmless in 
their oleomargarine transactions, for the simple privilege 
of having the assignment made to him, so that he could 
use it in some suit he was intending to institute against 
James Wilson. 

Turning to Mr. Lees’ testimony, it will be observed 
that he denies that the loan of $10,000 formed any part 
of the consideration for said assignments (See Lees 
evidence, a Rec. IS2): 

©.—" I am simply asking you whether that loan of 
‘$10,000 was talked and agreed upon at that time ? 

A.—" It was. 


().—" And that was one of the reasons why you signed 


- 


‘that document, was it not? 

A.—" No, sir; it was not the reason. We gave it to 
Mr. Fowler because we supposed that Mr. Fowler was 
: FoOINng to suc Wilson, and if he loaned LIS $10,000 and we 
‘got doing business at all, that thing would come around 
“all right. 

©.—" Is it not a fact that that was one of the 
“reasons that led you. to sign that paper—a loan of 


“ $10,000? 


\ —_— We signed that for the convenicnce to Anderson 
" Fowler. | 

O.—" Would vou have signed it if he had not agreed 
“ to loan you the $10,000? 

A." Yes, sir 

().—" You think you would? 

A.—" Yes, sir; if Mr. Fowler told us it was for our 
“interest and his own, | should have done it 

In cases like the one at bar, the principle of law is 
well established that the allegations of the bill must be 
clearly and distinctly proved, and unless such proof is ad- 
duced, the relief asked for must be denied 

Invoking this principle, we insist that not merely are 
the allegations of the bill not supported by the proof, but 
they are negatived by the testimony of the complainants 
themselves; and the testimony of Lees differs so far from 
that of his partner and co-complainant, Mr. Hendricks, 
that all effort to reconcile the various statements can only 
result in confusion worse confounded 

Counsel seeks to establish the theory that the con- 
tracts of January IS, 1879, were intended as a security 
for the indebtedness of Lees & Hendricks, and thus to 
bring himself within the principle that instruments abso- 
lute on their face may be shown by parol proof to have 
been intended merely as a mortgage. 

We have already shown that the complainants’ proof 
falis very short of the clear, convincing and positive evi- 
dence required by the courts, before a chancellor will thus 
set aside an absolute conveyance; that Hendricks testifies 
both that the assignment was intended as security to 
Anderson Fowler, and again declares that Fowler agreed 
to release them from the very indebtedness which he had 


previously stated the assignment was intended to secure; 
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while Lees does not even pretend that the assignment was 
intended in any respect as a security, but only as an 
accommodation to Anderson Fowler, so that he might be 
enabled to sue James Wilson We desire to add the fol 
lowing suggestions, in opposition to the position that the 
assignment was in any sense intended to be for Anderson 


Fowler's security on account of the indebtedness 


It is undisputed that, as a part of the transaction of 


January 18, 1879, a release was executed by Anderson 
Fowler of all of the indebtedness of Lees & Hendricks, 
and that this paper was placed by Mr. Fowler and Mr. Lees 
in the hands of Frank Clifton 77 escrow, and it is equally clear 
that the conditions of the escrow were that the release 
should be delivered to Lees & Hendricks as soon as their 
deed of sale to Wilson, then in the hands of Hutchinson, 
was surrendered up and canceled. In other words, as 
soon as the entire sale, which had been previously made 
by them to Wilson, was set aside, and the written evidence 
of such sale destroyed, then the entire indebtedness owing 
by them to Fowler should be released, and the written 
release of the same be delivered tothem. In this there is 
no element of securing Fowler's indebtedness; the cancel 

lation and destruction of the Wilson bill of sale would not 
put one dollar in the hands of Fowler for the payment of 
the indebtedness thus released, but it would end the pos- 
sibility of Wilson’s thereafter setting up any claims under 
said canceled bill of sale, and asserting them as against 
the subsequent conveyance of Lees & Hendricks to low 

ler; and therefore it was that the release of the indebtedness 
was made conditional, not upon their succeeding in enforc- 
ing the Wilson bill of sale, and collecting the $10,000 from 
him, but as Fowler states (Rec. 28) upon the cancellation 


and surrender of said Wilson bill of sale 
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Again, we desire to suggest that the only indebtedness 
existing from Lees & Hendricks to Fowler, as we have 
already stated, amounted to about the sum of $7,000 O} 
£8,000, and it is upon the existence of this indebtedness 
that the counsel has built up his theory, supported by the 
testimony of one of the complainants only, but wholly ig- 
nored by the other, that the contracts of January is, 15709, 
were intended as security for that indebtedness. But 
counsel has seen fit to ignore, throughout his entire argu- 
ment, or only briefly refer thereto, the undisputed testi- 
mony of all parties, both complainants and defendants, 
that as part of the consideration for said assignments Fow- 
ler agreed to loan to Lees & Hendricks the sum of ten 
thousand dollars, without interest and without security; 
and that subsequently, within a month or two thereafter, 
by mutual arrangement the Lees & Hendricks Packing 
and Provision Company was organized, and the entire 
amount of its capital stock, $10,000, paid in by 
Fowler in cash, and forty-five hundredths of said capital 
stock given by him to Lees & Hendricks, in lieu of 
said proposed loan, and the entire management and 
control of the business of said Lees & Hendricks Com- 
pany placed in their hands and under their supervision, 
That is to say, Anderson Fowler, as part of the consid 
eration for the said assignment by Lees & Hend- 
ricks to him, and instead of the proposed loan, gave them 
absolutely and outright forty-five hundred dollars in cash, 
or its tull equivalent, and enabled them to re-embark in 
their old business of beef-packing. Upon the counsel’s 
theory that the transactions of January 18, 1879, were 
intended as security for Anderson fowler, the proposition 
resolves itself into this, that this able business man, Mr. 
Fowler, in order to procure for himself an assignment of 
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these patent interests, regarded by both himself and Lees & 
Hendricks as of indifferent and doubtful value, to secure 
an indebtedness of about $7,000, which it was wholly 
uncertain at the time would ever be realized from said 
patents, gave and transferred to Lees & Hendricks actual 
cash property of the value of $4,500, or within twenty-five 
hundred dollars of the sum that he desired to secure. The 
proposition is so absurd that the mere statement of it is its 
own refutation. 
EXECUTION OF THE CONTRACTS OF JANUARY 1S, 1579. 

In order that the circumstances surrounding the exe- 
cution of the contracts of January 18, 1879, may be clearly 
understood, we will without comment group together the 
evidence of the several witnesses bearing upon this branch 
of the case. 

HENDRICKS TESTIMONY 

Hendricks (7. Aec. 232) says: The matter of our 
indebtedness was spoken of on that occasion, and in the 
afternoon of that day an agreement was drawn up in re- 
lation to it. It was one of the shorter agreements in 
evidence in this case.” (This is the indebtedness that com- 
plainants allege was to be secured by the contract of sale; 


see release, P. Rec. 398 ‘&rhtbit Q 7.) 


* * * ‘ « * * - * 

(?. Rec. 206, 267): U.—" The loan of $10,000 was 
“ previous to the signing of this contract, was it not? 

aA.—" Yes, sir. 

O.—" That was one of the reasons which induced you 


“to sign the document, was it not? 
A.—" That was one of the reasons. 
©.—" Do you mean to state here, Mr. Hendricks, 


that you were to receive the loan of $10,000 without 


= 


- 
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interest and security; that you were to have a complete 
receipt for that indebtedness from Anderson Fowler; 
that he was to assume all your obligations in that trans- 
action, and defend you and hold you harmless in that, 
for the simple privilege of signing the papers? Is that 
the transaction ? 

A.—* The release was not to be given to us, and never 
was given to us until after the papers in the hands of 
Mr. Hutchinson were handed back to us 

().—" You were to have all this for the simple assign- 
ment to Mr. Fowler of this conveyance? 

A.—" We were to hold papers ¢v escrow until the re- 
sult of the deal was known with Wilson. 

().—" The result was known, then, of the Wilson 
deal? 

A.—" Yes, sir; and the papers surrendered. 


().—" Then it is a fact that you were to receive all 


‘those benefits and privileges and be harmless from all 
a “& e 


“ suits, and Mr. fowler was to take your interest, and 


os 


‘hold it for you in trust, and attend to it, all for the 


‘simple privilege of having it made to him, so that he 


could use it with Wrlsen/ 
A.—" Yes, sir; that was the agreement 


).—" That was the agreement? 


A.—" Yes, sir; he was to pay us our share of what- 
ever came out of the licenses. | 

O.—" And gave you all those besides? 9 

4 ) 


A.—-— Yes. sf 


* © * — 


(P. Rec. 270): QO.—" How long did ydqu remain in 


‘the office of Fowler Brothers at that time ? 


A.—*" Pro bablyan hour and a half, or tw hours. 


42 


O.—“ You signed all the papers before you left the 
" office? 

A.—" We signed two of the papers there, that ts 
‘my recollection —one for Harding and one for Mr 
* Fowler. 

().—“ Did you sign any other papers after that? 

A.—” Yes, sir: at an office down town. 


©.—" How long was that afterwards? 


> 
A.—" The same day, in the afternoon. 
©.—" Well, did any conversation take place between 


“ you and Mr. Fowler in that down-town office, in relation 
“ to the terms of your agreement? 

A.—" Nothing; didn’t get the terms up there. 

©.—" Well, was it discussed inthe down-town office ? 

A.—" Not as to the assignment; some discussion 
‘about papers. 

©.—" Was the terms of the agreement between you 
‘and Mr. Fowler discussed at the down-town office ? 

A.—" No, sir; not the whole of it. 

().—" What portion of them was discussed? 

A.—" There was no discussion as to the terms. He 
“had some more papers there for us to sign, which we 
signed. 

©.—" Then there was a discussion in relation to the 
“terms of the contract at the down town office? 

A.—" | think that an addition was made holding us 
“ harmless, which was made down-town. 

© —" And that was the only change that was made 
“in the papers? 

A.—" Yes, a 
* * . * . * + * * ¥ * 


(P. Rec. 277): QO.—" Then the clause in the assign - 


s 


ment holding you harmless from all suits and liabilities 
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‘under your contract in the patent matter, was not settled 


' down at the packing-house office ? 


A.—" /t was not settled, it was Mol put re the — 


‘up at the Office 


- 


O.—" But it was discussed there, you are sure? 
— ‘ - 
A.—" W ell, in} ceneral terms. 


().—" The cxact terms of that portion of the agree- 


‘ment had not been agreed upon until you got to the down- 


' town office 7 


A.—"* No, Sa). 
O.—" It was there settled / 
A.—" Yes, str. : 


().—" But it was understood that you were to be 


‘protected from all claims under these oleomargarine 


‘ contracts? 


A.—" I think it was. 


().—" That was your understanding of it? 

A.—" Yes, sir.” 

On P. Rec. 266, Hendricks says: 

().—* Was the assignment read over to you before it 
‘was signed? 

A.— Yes, sir ; 

©.—" You knew the terms of that assignment? 

A.—" Yes, sir. 

().—* Did you take any paper back from -Mr. Fowler, 


‘showing that you were still to retain an interest in the 


patent? 


A.—" No, sir; we had no writing at all 


().—" Do you mean to say that you deliberately signed 


‘away every interest you had in that, without having any- 


thing to sho v for it? ’ 


A.—" Yes, sir; that is the way we cid. + 


() —“ In the three or four instruments—made the 
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“assignment absolute and complete, retaining the interest, 


“as you still say, and which was in parol? 


A.—" Such appears to be the case. 
Lees, it will be seen hereafter, denied that he knew - 
the contents of these instruments or heard them read. In 


this he is flatly contradicted by his co-complainant, Mr. 
Hendricks, and by George Harding and Mr. Fowler. 


Fowler, P. Rec. 441; Harding, P. Rec. 510.) 
ff S 


LEES TESTIMONY 
As we have before remarked, it is beyond our ability 
to gather any clear conception of Lees’ idea of these con- 
tracts. He claims that he executed them so/e/y for the 
convenience of Anderson Fowler, to enable him to bring 


some suit against Wilson. (7. Aec. 148, 749.) But 


nowhere in his direct examination does Lees pretend, that P 
said contracts were intended as a security for either an 
indebtedness incurred or for a loan of money. In_ his 
c oss-examination he enlarges somewhat upon the subject 
of the execution of these contracts; but we have been 
unable, and we are confident that this court will not be 
able, to reduce his testimony to any degree of certainty. 
(P. Rec. 181, 182): 
O.—" I want to see what consideration vou had? 
A.—" Nothing at all. 
O.—" Then you were not released by Anderson 
“ Fowler from your indebtedness to him? 
A.—" Not as part of that contract 


().—' Not as part of that understanding ? 

A.—" No, sir. 

O.—* It wasno part of the understanding between vou 
“ that you were fo be released from your indebtedness to 


* him ? 


A.—" No, sir 


().—" Was anything said about loaning ‘you $10,000 


“ in that connection, down to the packing-house ? 


** 


A —_— Yes, sir, 

().—* For what purpose was that loan to be made? 
A.—" For the purpose of cong into business 

().—" Going into the meat-packing business? 

A.—" Yes, sir. 

().—" Without any interest on Mr. Fowler's part. 


He was not yong to have the papers except to use, that 


‘was the understanding at this time? 


A —_— Yes, sir 


().--" And you were To have the loan for independent 


’ business? 


A.—" Mr. Hendricks said that was our all, and Mr. 
Fowler said: * To show you that I ama friend of yours, 
[ will loan you from five to ten thousand : dollars;’ and 


Mr. Hendricks said, ‘Kive thousand dollars would start us,’ 


‘and | said to Mr. Hendricks: * You might as well be out 
‘ot business as to go into business with only five thou- 
‘sand doilars’; and Mr. Fowler said: * | will’make tt ten.’ 
‘Mr. Fowler said: ‘ To show you that T want to do 
‘what is right with you, I will loanit, and whatever comes 


‘out of this vou shall have your share of, and vou wiil be 


already in business. 


.—" | am simply asking you whether that loan of 


= 


“ $10,000 was talked and agreed upon at that time? 


A a It \\ as 


O.—" And that was one of the reasons why you 


“ signed that document, was tt not? 


A .—" No, sir: it was not the reason We gave it to 


Mr. Fowler because we supposed Mr. Fowler was going 


‘to sue Wilson, and if he loaned us $10,000, and we got 
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“ doing business at all, that thing would come around all 


ieoht. 


().—* Is it not a fact that that was one of the reasons 
‘that led you to sign that paper—a loan of $10,000? 

A.—_— We signed that for the convenience of Anderson 
Fowles 

©.—" Would you have signed that if he had not 
agreed to loan vou the $10,000? 

A.—" Yes, sir 

©.—" You think you would? 

A.—" Yes, sir. If Mr. Fowler told us it was for our 


‘interest and his own, | should have done tt 


©.—" You have said that you were not released from 


- 


‘any indebtedness that you owed him? 

A.-—" We didn't oet relieved of any that | recollected 

[he papers say there was.’ 

further on, on page 183, pursuing the same subject, 
Lees testifies: 

©).—" Was this release from all claims under your con 
‘tracts why you executed that assignment ? 
A.—* No, sir 


).— It was not? 


‘ 


A.—" No, sir. Mr. Fowler said that it was not that 


‘kind of assignment; that he could bring James Wilson to 


- 


“ terms better with those papers. 
().—" Were you going to have no benefit out of it? 
A.—" Of course He told us whatever was got out 


‘of it we should have our share 


().—" Now, is it not a fact that there were thice rea 
“ sons for your signing that assignment: First, that you 


were to have a loan of $10,000 from Anderson Fowler, 
‘intending at that time to go into the meat-packing busi- 


‘ness; second, that you were to be released from all 
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claims and demands on the part of Anderson Fowler for 
“losses in the oleomargarine business; third, that you were 
‘to be released from all claims and suits and demands 
‘under these contracts. Were not these the three reasons 
why you made this assignment ? 


A\ — No. sir 


().—"* hey were not? 

A.—" No, si 

().—" Had nothing to do with it? 

A.— Nothing to do in bringing it to a finish. It 
‘might have said so. I did not read it at the time 

©.—° And signed your name to it? 

\ — Vi. =. SIT 


().—" Mr. Lees, you were aware that in that as sign- 
‘ment the following agreement was made between you: 
that ‘ For value received I hereby release Messrs. Lees & 
Hendricks, and each of them, from all claims and 
‘ demands by reason of any transactions crowing out of 
‘any contract -between said Lees & Hendricks, James 
furner, Anderson Fowler and James Wilson, dated 
‘October ist, 1877, or from any claims arising from any 
manufacture of oleomargarine heretofore contracted by 
Lees & Hendricks in said transaction? 

A.—" | never read it, sir, on them papers. /he sol 
‘object of it was to show that Anderson Fowler could 


; j . — 
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FOWLER S TESTIMONY 
(7? Re £25.) \) — Now, Nir. fowler. will you 
“ please commence at the point of time when Mr. Lees 
‘and Mr. Hendricks arrived at the factory, and detail as 


“ minutely as possible all that transpired at that meeting— 


1S 


“ the conversation that took place, as far as you remember 
it, and the result that followed that meeting? 
A.—" | believe the first thing that was done was to 


‘introduce Lee & Hendricks to Harding. After that I LL 


‘had an interview with Lees & Hendricks, personally and 
‘ privately, and told them that | had made up my mind 
‘to buy out their interest if they wanted to sell it, and to 
“try to put them into the old business of beef-canning 
‘and beef business generally. They were in the beef 
‘ business generally before then. They were very much 
pleased to hear it, and we talked over how that could be 
‘best done, and the agreement we came to was that the 
‘indebtedness they owed me, I was to give them that 
“amount of money for their interest in the patent, | 
“ was to further give them a loan of $10,000 without in- 
‘terest until they got into a good position to repay it in r 
‘their business-——until they could make this money out of 

‘their business and spare it, and return it to me; and they 
‘were very much pleased indeed with the transaction, 

‘ because at that time they thought they would get noth- 


‘ing whatever, seeing that Wilson had failed to pay his 


- 
- 


note tothem. At that time I would have sold my inter 


. 


"est for $5,000 to anybody that would have given it to 
me, we all thought so little of it. 
©).—" Did you so state to them that dav? 
A.—* | believe I stated that I had no faith in the 
‘matter any more, and that [ would sell it out for anything 
| could get, and | would have sold it ont for anvthing | , 
could have Cot 
(). —" Did any conversation ever take place with ref- 
‘erence to Wilson’s interest ? 
A.—" That was the first agreement. When we came 


‘to put the thing in writing, there was a further agree- 
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ment made, that although Wilson had not paid his notes, 


we knew that Wilson might—we knew him to be a very 


able man, and, although we thought him unscrupulous 


‘and would likely make all possible claims under this con 


5 | 


“ tract, although he had not paid his notes, and, although 
“at that time my teelings were strong against Mr. Wilson, 
‘yet, to avoid any further difficulty with Mr. Wilson with 
‘reference to that contract, if anything came out of it, | 
‘simply said: ‘ Well, this transfer of vour indebtedness 
“to me we will put it in a form, that as soon as you give 
‘me this contract you shall have a receipt for the indebt- 


‘edness’; and they were quite satisfied with that and it 


“ was so arranged. To enable me to make a settlement with 


* Wilson, if any difficulty should arise with Wilson (and we 


‘had a difficulty, because he had not paid my own notes), 


‘it was arranged that Mr. Wilson should not know any- 


“thing of this selling out—not for the present. It was 


‘further arranged, that if | had a suitin their name against 
‘Wilson, they should sign any documents that | requested 


‘them to sign. 


() —" Why did you want to conduct any suit that 


‘you might bring upon those notes, in their name? 


A.—" One reason | remember very ciearly was this: 


“that if Mr. Wilson should make any claim under that 
“contract that Mr. Hutchinson had, | could offset it 
‘immediately by a suit by them. | would like to refresh 


‘mv memory in regard to that (witness looks at memo- 


randa). There was another reason: that | believed 


“thatif | could get judgment inthe name of Lees & 


> 
Hendricks | could secure some property of Wilson, that 


| believe | could not secure if | got judgment in my own 


‘name; he would very likely transfer the interest 


O.—"* Do you know whether you communicated any 


5O 


“ of these reasons to Lees & Hendricks in that conversation 


on that day ? 


A.—_ Yes. sir. 


In this we find the only explanation in the record of 


the importance of keeping the sale by Lees & Hendricks 


to Anderson Fowler from coming to the knowledge of 


Wilson. 

On page 430, Mr. Fowler continues with reference to 
the same subject matter as follows: 

().—" Mr. Harding drew the agreement? 

A.—" Mr. Harding drew the agreement. 


©.—" Before the agreement was drawn were the 


- 
— 


terms which were to be embodied in the written agree- 


‘interest to you, discussed in the presence of Harding 


-~ 
- 


and Lees & Hendricks? 
A.—* I believe so. 


©.—" And it was in pursuance of those instructions, 


- 
—_— 


‘was it, that Mr. Harding drew the agreement? 
A.—" Yes, sir. 
©.—" In that conversation in which these instructions 


“were given to Mr. Harding, did Lees & Hendricks take 


- 
- 


part—either Lees or Hendricks? 


A.—" I believe that | told Harding what agreement 


- 
- 


[ had made—the agreement | had made with Lees & 


= 
a 


Hendricks. 


* * * * * * * % & ” * 


O.—" Now, sir, in the course of the conversation 


- 


‘that took place at the packing house between vou and 
“ Messrs. Lees & Hendricks, or during any time of the 
‘conversation leading up to the making of this agreement 


‘and the reducing it to writing, was there any agreement 


7 
- 


entered into between you, or any understanding entered 


ment of January 18, 1879, by which they assigned their 


we 
-—— 


into between you, other than that which was embodied 
‘in the contract itself? 
A.—* There was not. 
(Witness examines the contract set out in the bill.) 
O.—(Question repeated. ) 
A.—* There was a good deal said, but I can not 
‘remember the words exactly; but I agreed to loan Lees & 


Hendricks $10,000, without interest, to go into the beef 


- 


' business, which they were to repay me whenever they 
‘made money enough to do it, without interfering with 
their business. It was further agreed that I should 


‘release them from the indebtedness that they owed me— 


‘between seven and eight thousand dollars 


* * * * * * * *. * * « 


(P. Rec. 432.) U.—" Now, sir, the agreement recites, 


‘*for value received; will you state what the agreement 
was as to what that value should be? 
A.—" The value was to be the amount that they owed 


‘me, amounting to between $7,000 and $8,000, and the 


_ 


‘ further consideration was that I was to loan them $10,000, 


‘ without interest, to let them start in their old beef business 
‘again. 
* * * + * * * * * * + 


().—" It has been charged in the bill, and Mr. Lees 


* 
- 


and Mr. Hendricks have both testifed that you repre- 


‘sented to them that this assignment of their interest in 


‘the oleomargarine business embodied in these contracts, 
‘that were signed on that day, was an assignment only in 
“ trust; that these agreements were signed at your urgent 
‘ solicitation, to enable you to take certa@in measures to 
‘bring Mr. Wilson to terms, but that it was upon the dis- 
‘tinct understanding and agreement that you were to hold 


“ their interest in trust and to account to them for any pro- 


‘no such conversation: not a word about it 


4 
ta 


ceeds that you might derive from the sale of their interests 


‘in that patent. I will ask, Mr. fowler, whether there was 
‘any such understanding or agreement, or any conversa- 


‘tion on that day relating to that subject? 


A —" There is not a word of truth init. There was 
* * * 


(P. Rec. £33.) QO—' Then, Mr. Fowler, will you 


« 7p * 


“ please state exactly what the consideration of those agree- 


“ ments was? 


A.—" The consideration that I was to give them was 


“to put them in funds by loaning them $10,000, to go 


* 


‘ back into their own business; and further, to give them 
‘the indebtedness that they owed me, and they, on their 
‘ behalf, sold out all their interest inthe Mege patents and 


‘all the property that might belong to the company that 


Was to be formed. They were To hand me over the ConNn- 


‘tract of Wilson with Lees & Hendricks. 


- 


- 


- 


- 


° 


- 


* 


().—" So that the contracts of assignment that were 


‘made by Lees & Hendricks on that day were on their 
‘face absolute, and were so intended to be an absolute 


‘assignment, free from all interest left on their part? 


A.—" Yes. sir. 


©.-—" And upon carrying out your part of the agree- 


‘ment, was it the intention and the understanding that all 
‘further interest of every kind Lees & Hendricks, by those 


‘instruments, parted with absolutely ? 


hin Tea, 7 7 * 


().—" Did Lees & Hendricks, during the course of 


‘that conversation which was preliminary to the signing of 
‘these instruments, either of them, make anv reference 6r 
‘intimation that they expected you to hold their interests 
‘in trust, and to pay them over any proceeds that you 


‘might derive from the sale ? 


4t 
ae 


A.—" None whatever 


().—" When for the first time did you ever hear any 


- 


' such intimation or pretense set up by either Mr. Lees or’ 
Mr Hendricks ? 

A.—" After he got the $40,000 of my money in his 
‘hands. 


©.—" How long after the execution of these instru- 


‘ments was that ? 
A —_ | could not ive the dates 
Cm About ? 


A.--" I should say several months, but | could not | 
“ give you the dates. ‘ | 
().——" Was it after Mr. Lees returned from St. Louis | 
‘ with the $40,000 ? : 
A.—" Yes, sir. | | 
().—* For the sale of the State of Missouri? | 
A.—Yes, sir. | 


().—" And that was the first intimation you ever had 
‘up to that time that any such claim or pretense was 
* made ? 

A.—" | never heard a word of it before then, and 
“even then he did not make that claim. It was only 
‘when | saw this suit that this claim was set up.” 

(P. Ree. 436.) O.—" A part of the consideration 
‘expressed in the contract of January 18, 1879, was that 
“ you were to release them from your claims against them 
“for losses in the manufacture of oleomargarine at St. 
“ Louis and Chicago? 

A.—" Yes, sir. 

).—" Did you execute such a release? 
A.—" Yes, sir. 
©.—" And have you ever made any claim upon them 


“ since for any such sums of money? 


- 


* 


- 


- 


- 


° 


- 
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\ —— Never. 
O.—" Why? 


A.-—" Because | considered I had no claim upon 


‘them.” 


GEORGE HARDING S TESTIMONY. 


Mr. Harding, who had stepped out of the room where 


the parties were assembled, having returned, gives the fol- 


lowing statement of what occurred (P. Kec. 570): 


A.—" I came back after a little while, ana Mr. Fow!]- 


‘er, in the presence of Lees & Hendricks, stated to me 
‘that he had bought out their interest, and wished me to 
‘ prepare an assignment of it. I drewa rough assignment 
‘of it, which is marked ‘ Exhibit J,) and which is in my 


“ handwriting. This is the paper (pointing to * Exhibit J’) 


oo 


‘(see Exhibit ¥, P. Rec. 4o6) that | prepared at the re- 
‘quest of Mr. Fowler, in the presence of Mr. Lees and 
Mr. Hendricks, and these gentlemen signed the paper 


‘then and there. 


O.—" Does that document or that endorsement, 


‘marked ‘ Exhibit J, embody the instructions that were 
‘given to you by Mr. Fowler, or Lees & Hendricks, or in 


‘their presence? 


A.—" All I can say ts, that Mr. Fowler said to me, 


‘* [| have purchased the interest of these gentlemen, the 
‘entire interest. I wish you would prepare an assignment 
‘of it, or a transfer of it.’ Without any further instruc- 
‘tions, I sat down and drew what | understood to be an 


‘entire transfer of that interest, and, to save the trouble 


of recitals and references to former contracts, | endorsed 


‘it on the back of the contract of October 1, 1877. | 


‘read the paper to all the parties then and there present— 


Mr. Lees, Mr. Hendricks and Mr. Fowler. The paper 


> 


a 
At 


“Was not objected to, and was signed by the parties. | 


“intended, in drawing the paper, to assign the extire in- 
terest of Lees & Hendricks to Fowler, and drew it in this 


“ torm merely to save the trouble and labor of riting a 


‘fuller document. 1 endorsed it on the back of the old 


‘agreement of October 1, 1877. 


.—" Was there anything in that conversation said by 


‘Mr. Hendricks to the effect that Mr. Fowler was to hold 


‘that interest of Lees & Hendricks assigned by that docu- 


ment, in trust for them, or any reference to the subject 


‘matter of a trust? 


A.—" No reference was made to anything of the kind 


‘by either of the parties, in my presence or hearing.’ 


This testimony of George Harding, a witness entirely 


disinterested, on the subject of the purchase by Fowler of 


Lees & Hendricks’ interest, was so startling that on cross- 


examination almost the first questicn put by the counsel 


for Lees & Hendricks to Mr. Harding was as follows: (7’. 


Rec. 512. ) 


©.—" Do you know anything of any benefit or ad- 


‘vantage to the complainants in -relation to the matter set 


“up in the bill? Do you know the scope of this bill, what 


‘relief it prays for against Anderson Fowler? Or do you 


“know what this suit is about? 


A.—" I have been shown within the last few days what 


| was informed and supposed to be a copy of this bill. 


‘1 might have seen the bill before. | do’ understand the 


‘complaint against Anderson Fowler and the relief asked 


“for by Messrs. Lees & Hendricks. 


©.—" Do you know of any matter or thing of advant- 


‘age to the complainants in this matter? 


A.— Ihave carefully reflected on the matter set forth 


in that bill and on the relief prayed for by Lees & Hend-. 
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“ ricks, and nothing that | can recall would be of advantage 
‘to Lees & Hendricks in the maintenance of their case 
‘against Anderson Fowler, or aid them in obtaining the 


relief praved for by them 


~ 
FRANK CLIFTON’S TESTIMONY. (7. Rec. 547.) 
O.—" After Lees & Hendricks made the contract of 
“assignment of January 18, 1879, did you see Mr. Lees 
“ or Mr. Hendricks frequently after that ? | 
A.—" Oh, ves, sir | 
().—* Were your relations with Mr. Lees pretty inti- 
“ mate ? 
A.—" Very friendly, indeed 
©.—" Well, did you, from that date up to the time 
“of Lees & Hendricks’ return from St. Louis, when he 
‘came back with Mr. Wilson, after the sale of that State 
“ever hear Mr. Lees or Mr. Hendricks make any claim of 1 
“an interest in those licenses ? | 
O.—(Question repeated. ) 
A.—* From the time of the assignment up to the 
“ time that they came from St. Louis ? 
©. —" Yes, sir. 
A.—" No, sir. / never heard them make any claim 
‘at all. 
©.—" When did you first hear of the claim as made 
‘by their bill in this case ? 
A.— On the Monday after Mr. Lees returned from 
“ St. Louis. He got back on Saturday, and it was Mon- 
s 


‘day morning | heard it. 


JAMES WILSON’S TESTIMONY 
(P. Rec. 524): QO.—* Did Mr. Lees, on his trip 
‘back from St. Louis, in any conversation make any claim 


upon that fund? 


- 
a 


5/ 


A.—" There was general conversation upon the sub- 


‘ject with me from St. Louis, but I had no knowledge of 
‘any claim being made on his part during the trip—the 
subject of oleomargarine | refer to 

().—" | mean did he make any claim in his conversa- 
‘tion with you, to a portion of that money, previous to 
‘arrival in Chicago, on the ground that he had not sold 
‘out his interest? 

A.—" He did not.” 

We submit that if Lees & Hendricks entertained any 
idea that they still retained an interest in these licenses, 
and that they had not sold out absolutely the same to 
Anderson Fowler, it is more than probable that in the long 
interval of nine months that tntervened between the date 
when they sold out their interest and the time when Wil- 
son sold these interests in November, 1879, some allusion 


thereto would have been made to Mr. Frank Clifton. their 


intimate friend, and that after the money was actually paid 


over to James Wilson in St. Louis, and the sale of the 
licenses had become consummated, that Lees would have 
alluded to his interest in the money during his trip in com- 


pany with Wilson from St. Louis to Chicago 


VALUE OF THE LICENSES, JANUARY 15, 1879 


The record in this case shows that on January 18, 
1879, Lees & Hendricks executed and delivered to Ander- 
son Fowler the contracts of assignment of the licenses of 
Missouri and Illinois (set out in full, Supra) for the con- 
siderations therein mentioned. Some ten months after- 
wards. about November, 1879, James Wilson succeeded 
in disposing of these licenses for the sum of $140,000. 
The disparity between the considerations paid by Anderson 


Fowler to Lees & Hendricks in January, 1879, and the 
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amount realized therefor iu November, 1879, has !ed the 
learned counsel for complainants to invoke the principle of 
gross inadequacy of consideration in order to set aside the 
contracts. 

We deem it important, therefore, to meet thfs issue, 
and herewith submit the evidence contained in the record 
on this point. 

All the witnesses—Lees, Hendricks, Fowler, Hard- 
ing, Wilson and Clifton—agree that in January, 1879, the 
value of the oleoniargarine industry, not only in Illinois 
and Missouri, but throughout the whole United States, 
had reached the lowest level, and so continued through 
the greater portion of that year. On the question of the 
adequacy or inadequacy of consideration, what the licenses 
to manufacture were worth in January, 1879, (the date when 
Anderson Fowler purchased the interest of Lees & Hen- 
dricks), is the sole question to be determined in this con- 
troversy; and not what they were worth or were sold for 
nine months afterwards, especially if the appreciation in 
value which followed was not in the contemplation or ex- 
pectation of the parties at the time of their negotiation in 
January, 1879. 

Let us call upon each witness to state his opinion on 


this question. 


HENDRICKS TESTIMONY. 

Without quoting verbatim from the examination of 
Hendricks, it appears that the business of manufacturing 
carried on under his supervision in St. Louis turned out 
to be an utter failure; and the business, under the advice 
of Mr. Hendricks and of Mr. Lees, communicated to Mr. 
Fowler, who was then in New York, was closed up in 


February, 1877. (2. Rec. 223.) Lees & Hendricks, with 
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the consent of or in connection with Anderson Fowler, 
then established a factory in the city of Chicago, in Octo- 
ber, 1877. The conduct of this business was placed under 
the immediate charge and control of Mr. Lees. Its life 
was short, the enterprise proved an utter failure, and 
under the advice of Lees & Hendricks this factory was also 
closed and the business stopped, within three months of 
its inauguration. The reason given, to use the language 
of Mr. Hendricks (see P. Ree. 224), was, “ the price of 
“ oleomargarine fell off, and we could not see any money 
‘init. Wewrote Mr. Anderson Fowler that we could not 
see any monev in it and we thought it had better be 
“ discontinued. The business was unprofitable. | figured 
“ that there was a loss of from $1,000 to $1,200 when we 


“ turned the factory over.” (P. Rec. 225.) 


Disheartened by these failures and by the continued 
fall in the value of these licenses, Lees & Hendricks 
sought some opportunity to dispose of their interests, and 
in December, 1877, they succeeded in getting an offer 
from James Wilson in New York to purchase their interest 
for the sum of $33,333, and to assume the indebtedness 
to Anderson Fowler. A contract was made by them with 
James Wilson, dated December 27th, 1877, to sell all their 
interests in the oleomargarine licenses on those terms. 
(Av. FE, P. Ree. gog.) This contract was never carried 
out, because James Wilson never paid the purchase 
money, and Lees & Hendricks could get no satisfaction 
from him. Again in October, 1878 (P. Ree. 227), 


another contract was made by Lees & Hendricks with 


lames Wilson for the sale to Wilson of the same oleomar- 


carine interest. Mr. Lees went on to New York and 
spent a month in procuring that contract to be made, and 
when he secured its execution, by which they transferred 


’ 


MO 


all their oleomargarine interests to James Wilson for 2 
consideration of $10,000, and the payment of their 
indebtedness to Anderson Fowler, the contract was pla ced 
jn escrow in the hands of B. P. Hutchinson, to be deliv- 
ered to Wilson when his notes for the purchase money 
should be paid to Lees & Hendricks. That contract was 
never consummated, for Wilson never paid any portion of 
the purchase money. (P. Aec. 228.) 

So little interest did Hendricks seem to manifest on 
this subject that when in November, 1879, Wilson tele- 
graphed to Hendricks to come to St. Louis in reference to 
some business connected with the oleomargarine licenses, 
Hendricks replied that he did not have any time to go 


(?P Rec 27 2.) 


LEES) TESTIMONY 

L.ees repeats the story of the failure of the business in 
St. Louis and Chicago, and states that in 1877 he went to 
New York to induce Anderson Fowler to buy him out. 
He wrote to Mr. Anderson Fowler in 1877 that he could 
not see any money in the business. On P. Nec. 145, 146, 
is his statement of the various endeavors and failures to 
sell out their licenses to Wilson. On 7. Rec. 177, speak- 
ing of the value of these licenses, he testifies as follows: 

©.—" What did you consider this patent worth at the 
‘time you made this sale to Mr. Wilson? 

A.—" Consider it worth? [I am not in the patent- 
‘right business and never was except this time 

().—" Isn't it a fact that you had a very poor opinion 
of it? 

A.—" Never had an opinion of my own of it. 

().—" Don't you know that you and Anderson Fowler 


‘ were pretty much disgusted with the situation? 


(1 


A.—" Mr. Anderson Fowler appeared to be disgusted 
“with it 

.—" Was not the surroundings and the condition of 
“the market sufficient to justify. that? 

A.—"JSt was overwhelmed with lawsuits 
().—" Attacking the patent? 
A.—" Yes, sir 
().—" In Boston, New York and Chicago? 
\.—" Yes, sir. The dairymen were fiéhting it every- 


ie here 


CLIFTON S TESTIMONY 

Being called on behalf of the complainants, testified 
as follows (7. Rec. 374, 375, 376) : 

O.—°* Do you know the reason why there was a loss? 

A.—" One reason was that the patent was not pro- 
“ tected Another reason was that the fat cost too much— 
‘it is like any other factory business—the raw material 
‘cost too much. After they got it manufactured into 
* oleomargarine they could not find a profitable market for 
‘it at that time, especially at the time of the Chicago 

business, when everything was at a stand-still and de- 

pressed. 

() —* You have stated that the patent was not pro- 
‘tected What do you mean by that? 

A.—" Other people went to work manufacturing 
‘under it without any license | 

U.— Were not steps taken to stop it ? 

A.—"* | do not think there was. 

().-—" Was it considered, after that experiment in 
Chicago and St. Louis, worth protecting? 

A.—" It was not their business to protect it. It was 


‘the business of the dairy company to protect it 


“ nos, didn't they? 


f)? 


.—" They owned the patent for Missouri and Illi- 


A.—" They owned the right to manufacture under 
that patent. 

©.—" Wasnt the patent at that time, and isn't it now, 
‘and ever since that time, been in controversy in the 
courts ? 

A.—" Yes, sir 

* + # © . " * * 7 
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O.— Up to the time oft the 


‘ Missouri! 


A.—" 


“very highly, because he 


—- 


Va Rec. ‘3/. 


‘the condition of the oleomargarine market and the man- 


as going on, | 


Yi rk. 


and 


do 


not 


.) 


() —" During all this time what was 


believe Anderson 


told me he 


was sick 


‘ufacture of oleomargarine in this country ? 
A.—" It 


‘ parties without any license, both here and in Boston and 


Fowler 


understood, by different 


sale of this patent for 
Illinois, what was the license for Missouri 


and Illinois considered worth by the parties in this suit ? 


valued it 


of it. 


“ never had any particular conversation with Lees & Hen- 


“ dricks about the value of it, because it was one of those 
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‘ subjects that I disliked very much to talk on, but I know 


Mr. Lees was willing to sell it in New York for $10,000. 
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[ know they were very sick of it, and I know they 
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would have sold it. 
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The same witness also testifies, on page 3 


depressed condition of 


[| know all the parties were sick of 


the 


market 


fi Tr 


product all through 1877, 1878 and 1879. 


19. 


to 


: | 
the 


oleomargarine 


When called as a witness by the defendant, Mr. Clif- 


ton stated his knowledge of the opinions expressed by 


ee a, 


> 
62 


lees & Hendricks of the value of their oleomargarine 


investment as follows (7. Rec. 579): 


A.—" They were very sick of the investment, sir, pre- 


“ vious to the time they sold out 


“ conversation was ? 


continued in controversy. 


().—" Did you ever have any conversation with them 


‘upon that subject ? 


A.—" Yes, sir: lots of them 


.—" Will you be kind enough to state what that 


A.—" Well, there was continued conversation day in 


and day out about it. Every week, | suppose, Mr. Lees 


‘and I talked on the oleomargarine question. They were 


very anxious to sell, so as to get some money to start 


‘another business.’ 


* a * * * « * * 


A.—" Well, they hadn't a very high idea of it. They 


‘didn't put it in dollars and cents. One time they were 
‘very willing to sell for $10,000. I know Mr. Lees was 
‘down to New York for two or three weeks to consum- 
‘mate the sale—that ts, get $10,000 cash out of it and a 


‘release from what he owed Anderson Fowler. 


().—" Did youever have any conversation with Ander- 


‘son Fowler? And do you know how he regarded the 


‘value of the patent at or about that time? 


A.—" He was very sick of it. [spoke to him about 


‘it once or twice, and he said, ‘ Frank, let the subject 


‘drop. | am sick and tired, and disgusted with it.’ ” 


IAMES TURNER'S TESTIMON\ 


Called as a witness on behalf of complainants, he 


testifies iv’. Rec. 320, 327), as to the litigation pending 


over the patent, and states that its validity was and still 


O4 


(P?. Ree. 320.) U.—" About the time they went in 
“there the manufacture of oleomargarine began to fall 
‘into some disrepute, did it not, in the markets of this 
~ country ? 

A.—" The demand seemed to all at once decline; all 


orders were withdrawn, and they got no business. 
¥ 


¥ * * * * ¥ * ‘ 


©.—" Was this Mege patent, under which you had 
‘been manufacturing, in controversy in the courts at the 
time ? 

A.—" Yes, sir. There was suit after suit commenced 
‘against a good many people, one in this city, and others 


‘all over the country, in all the large cities. 


ST. CLAIR SUTHERLAND'S TESTIMONY 

Called as a witness by the complainants, he says (/ 
Ree. 337), that about December or January of the winter 
of 1877 and 1878, a gentleman from Cleveland, named 
Childs, was investigating the Chicago factory, with an idea 
of investing, and on that occasion Mr. Hendricks and the 
witness had a discussion regarding the oleomargarine inter- 
est, and Mr. Hendricks was low-spirited over it, and the 
witness advised him to sell to that man if he got anything 
like a decent price, to which Hendricks replied that he 
believed he would; under the circumstances, that he would 


sell his interest for $5,000 


ANDERSON FOWLERS TESTIMONY 
Mr. Fowler testifies as follows (P. Ree $20), as to 
what occurred after the contract for the sale to Wilson for 
$10,000 fell through: 
A.—" My opinion about the patent had gone down 
“to about zero, and so had Lees & Hendricks’, and we 


4s 


were all discouraged with it 


y 


- 


ts 


. 


. 4 


()—" Can you give some of the reasons which led to 
that conclusion ? 


A.—" We had lost all faith in Mr. Wilson’sstatements, 


‘in the first place They had also a lawsuit here in New 


York, and they had one in Boston, and all the information 


‘we could get in reference to these suits was that the 


‘patent could not be sustained in law. That was the whole 


- 


‘information that | had up to that tim: 


).—" Were Lees & Hendricks aware of that state of 


‘ facts ? 
A.—" We told them everything we knew 
().—" You discussed it with them ? 
A.—" Discussed with them; yes, sir. We had only 


‘one opinion about it—that the thing really was a bad 


- 


venture, and that we had lost everything we had put in 


it. and the only hope we had Was in \ir Wilson’s carry - 


‘ing out some of his promises, and //a/, | thought, was 


very little indeed—that is, that there was very little hope 


‘6 


of getting anything through them.” . : (P. Rec 


28.) |e * ° ° At that time’ (Jan- 


‘uarv 18, 1879) “they thought they would get nothing 


“ whatever, seeing that Wilson had failed to pay his notes 


‘to them At that time I would have sold my interest 


‘for $5 0% oO to anybody that would have civen it to me, 


‘we all thought so little of it 


().—" Did vou so state to them that day ? 


A.—"“ | believe | stated that | had no faith in the 


‘matter any more, and that | would sell it out for any- 


‘thing I could get, and | would have sold it out for any- 


‘thing | could have got 


GEORGE HARDING'S TESTIMONY. (77. Aec. 507.) 


O).——" Now, what conversation took place on the occa. 


sion of that interview, as near as you can recall it (the 


‘Stock Yards interview of January 18, 1879) ? 


A.—"* * * There wasa general conversation be- 


‘tween all partics as to the unfortunate character of our 


‘investments in oleomargarine, and a sort of mutual lamen- 


‘tation over our losses and a mutual expression of sym 


‘pathy between all. [think every party present rehearsed 


° 


- 


‘the circumstances under which they had gone in and the 
‘amounts they had investe 1 and the apparent unfortunate 
‘condition of this interestin Chicago. * * * Then 


‘we each one expressed an opinion that the formation of 


the company was a thing that would never take place 


under that agreement, the probability was utterly remote, 


‘and that the interests were of no practical value. [ 


was willing to sacrifice the $7,000 which I had put into 


‘it, and end the matter there, and each gentleman present 


- 


‘expressed an opinion of disappointment and chagrin at 


‘the then condition of the oleomargarine prospects. 


O.—(P Ree. sll.) “At that time, how, if you 


‘know, were licenses der ec Mege patent regarded as 
| licen under the Mege patent regarded 


o 


‘to value? What was the general condition of the oleo 


>» 


‘margarine market at that time ? 


A.—" | was interested very largely in the New York 


“company, a company organized under the Mege patent 


' The entire property of the company had been mortgaged 


to raise money to carry on the works. The company 


‘was, in my judgment, insolvent, and the mortgagee had 


“the right to seize and take possession, under his mort- 


<< oF a. 
cage, 


of all the franchises and property of the New 


‘York company, organized under the Mege patent. In 


‘order to avoid the publicity of his doing so, and obtain- 


‘ing from him an equity of redemption, we transferred 


‘the whole property to this mortgagee, and he leased the 


oF. 


oe 


ras 


property to Messrs. Thurber & Co., of this city, to carry 


‘on the business, and if anything was realized over and 


above the expenses of carrying on the business he was 


‘to credit it on account of his debt, and was to cove the 
stockholders an opportunity to repurchase at the end of 


'a year. I inquired, from time to time, how the thing 


“ was progressing, and found that it was not yielding any- 


“ thir 


“ Anderson Fowler were present, 


‘set aside the mortgage and attempt to do anythir 


| 
‘manner did thev express themselfes 


over its expenses, and was satisfied that the stock- 


1S 


‘holders would not attempt to repurchase the property 


| considered my investment in the New York property of 


‘little or no value — In Philadelphia the company were in 


“debt and were making little or no profit. In Januarv, 


1879, | inquired as to the prospect in Chicago diligently, 
with a view to determining whether | should endeavor to 


with 


q) 
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‘the business, and I found that the prospect was most dis- 


‘ couraging, so much so that | determined to have nothing 


~ , 


“to do with the oleomargarine business in Chicago. The 
‘oleomargarine product was selling at a low rate, and the 
‘patent of Mege was being infringed openly and not rec- 
‘ ognized in Chicago. The patent of Mege was not recog- 
‘nized in New York at the time, and infringers were 
“ working more extensively than the licensees under the 


28 patent 


.—" Did you at that time, jn January, 1879, have 


“any. con\ ersation with Lees & Hendricks in which either 
‘ of them expressed their views witl reference to the value 


“ of their interest in these licenses ; and if so. in what 


A\.—"At the meeting in the fcounting-house of Mi 


Hendricks and Mr. 


Ir. Fowler introduced 


Fowler, atthe Stock Yards, on thh 18th day of January 


1879, at which Messrs. Lees & 


me to Messrs. Lees & Hendricks as one of the fellow 


victims of the oleomargarine enterprise; ind at first our 
conversation was in a recital of the misfortunes that had 


‘attended the oieomargarine enterprise in New York and 
Philadelphia, and its apparent prostration in Chicag 
“ The expression of disgust with the whole business was 

"unanimous from all parties present. — 

i. oe. 247.3 A UC CU the summer of 1878, 
‘owing toa large demand for butter abroad, the prospect: 
‘of the oleomargarine business in the citv of New York 

were very bright, and all parties interested in it were very 
‘sanguine. It was in consequence of this bright prospect 


‘that | was induced to purchase the Turner interest, tn 


‘August, 1878. In the fall of 1878, in the month of Sep- 
“tember, or the early part of October, advices were re- 
“ceived from Europe that the butter had been found 
unsatisfactory, and that an immense quantity which had 
‘been shipped abroad for sale on commission was held by 


? 
] DCine 


‘the parties there, subject to the company’s order, 


- 


“ unsatisfactory, and no money could be obtained for it 


‘from the parties to whom it had been shipped, except the 


‘amount advanced, which was less than it cost. A recla- 


mation was also made on the company for the loss which 


' the parties who had taken it on advances claimed to have 


‘sustained. This caused, in the latter part of October or 


‘early part of November, a great depression in the oleo- 
‘ margarine interests.” 

WILSON (P. Rec. 522) corroborates Harding in this 
regard, and says that at that time the general feeling was 
one of depression 

The news that Wilson had, nine months afterwards. 
succeeded in negotiating a sale of Hlinois and Missouri 


was so unexpected that Anderson Fowler, Lees & Hen 


an 


HO 


dricks and George Harding did not believe it. It was to 


them a complete surprise 


GEORGE HARDING says(/. Aec. $75)2"° A.—Mr. Fow- 
‘ler told me that Wilson had written to him that he was 
going to sell Ohio, Illinois and Missouri for a consider- 
able price, and wanted to know if he would be willing to 
“ sell his interest | remember it distinctly, for 7 made a 
great tmpression on my mind and | did not belteve it 
eithes | had no confidence tn it. 
().—" Did Fowler tell you of inform you by any 
means what the price Wilson informed him he expected 
to obtain for the Missouri license was and what the price 


of the Illinois was? 


A.—" Fowler did at the time tell me what Wilson 

had told him he expected to get for them [he sum was 
“a great surprise to me; but | can't recollect the amount 
definitely now It was a very large sum, and it struck 
me at the time as being a very large sum Mr. bowler 


wished me to a8 out West about it 


().—" This was the early part of November, 1879? 
A.—*"“ 1 think it was about that time Mr. Fowler 
wished me to vO out to Chicago about it | had so little 


‘confidence in there being any such sale made that | 

would not ovo Out | could not vet the time to eo cut 

().—* Did he tell you how much Wilson was to get 

for his interest ; did he tell you what Fowler was to get 

for his portion, and did he tell you what Lees & Hen- 
dri ks proportion Mas TO he ? 

\.—" Mr. Fowler told me, in reply to some inquiries 
made by me, that | would be repaid the $7,000 which | 
had invested, and that Wilson would take one-third and 

“that Fowler would take the other two-thirds 


« . oa * ¥ * ° ¢ ¥ 


a“ 


O.—(P?. Ree. 5177) © You stated that when you heard 


“the price mentioned which Mr. Wilson expected to get 


- 
- 


- 


* 


for the sale of Missouri and Illinois, that it created a pro- 


‘found impression upon your mind. Why did the men- 


tioning of that price create such an impression ? 


A.—“ Jl had given up all hope or expectation that anj 


‘money would ever be realised from licenses under the 


Vege patents, cither in Ohio, Mlinots or Missourt. 


ANDERSON FOWLER says (7. Aece. g87, 452): 


().—" You have been asked whether James Wilson did 


‘not readily find a purchaser for Missouri at $65,000, at 


‘or about the time when he made the sale of that State. 


Will you state what you know in reference to the action 


* of James Wilson in bringing about that sale? 


° 


. 


- 


- 


‘to others and making men believe as he does. 


A.—" James Wilson himself is the most extraordi- 


‘nary man | ever met. He was very enthusiastic over the 
‘value of this patent-right, and he has the greatest power 


‘of any man | know of for communicating his own views 


* * * 


I think Mr. Wilson's interest was larger than any other 


> 


‘living man’s in the patent. In fact, | believe he had his 


“ all invested in these patents. He was more interested 


- 


than anybody else to push this through and to make 


“money out of it, to exert himself to the utmost on 


‘his account to get this through and get the utmost pos 


‘sible out of it; and he represented to me that he had spent 


“months in the West impressing his views upon 


‘capttalists, and as the result of his wonderful ex 


- 


‘ertion he reported an offer to me for the State of Mis- 


‘sourt which astounded me when I heard of it. \ had 


‘no expectation to get any such offer. 1 thought it was 


too good to be believed. I had no faith in it at all [ 


' 


~ 


did not believe he could doit. I thought it was some of 


his enthusiastic feelings that had carried him away, to 


‘ make this offer 

Q.—" What do you consider the value of the patent 
<— to-day, if anything ? 
A.—" | don't believe it is worth 5 Of mM TO day ; | 


‘don't believe it is worth $1,000 


And the indifference Or refusal of both Lees and Hen- 
dricks to respond: to the request of Wilson to ro tO St. 
Louis, at a time when they were financially embarrassed, 
is almost conclusive of one of two facts, viz: That either 
at that time they shared in the belief cf Anderson Fowler 
and of Harding that the licenses,were valueless, and that 
Wilson had not atcomplished anything worthy of consid- 
eration, or that the request Was of no importance to them, 
for the reason that they no longer considered themselves 
interested in the licenses. 

in order to break the force and effect of these Con- 
tracts, voluntarily entered into by Lees & Hendricks, with 
full knowledge at the time of their contents, supported by 
ample and adequate considerations, corroborated by the 


testimony of Fowler, Harding 


b=) . 


Clifton and Wilson, by the 
uncontradicted testimony of all the witnesses as to the 
valueless character of the licenses and the great depression 
of all the parties ‘interested (especially of Lees & Hend- 
ricks) at the time they executed said contracts, still further 
corroborated and supported by the collateral circumstances 
of the anxiety and futile efforts of Lees & Hendricks to 
dispose of their interests; of Clifton’s and their importuni- 
ties to Fowler to come to their relief; of Fowler's effort to 
aid them in making a sale of their tnterest—in order, we 
say, to overcome this overwhelming array of proofs, the 


- 


learned counsel is compelled to rely upon the testimony of 


the complainants themselves, who not only differ, but in 
many important particulars coxtradict each other; and 
upon three communications sent by Anderson Fowler, viz: 
the letters written by Anderson Fowler to Lees & Hend- 
ricks tad Rec. £79; kxhibits 201 and 202), and the tele- 
cram sent by Fowler to Wilson in November, 1879, about 
the time when Wilson communicated to Fowler the news 
that he had sold, or was about to sell, the licenses for Ilh- 


now and Missourt 


iste LETTERS. 

[hese letters are dated August 20 and September 30, 
1878, and were, therefore, written several months prior to 
the time when Lees & Hendricks sold out their interest to 
Anderson Fowler. In themselves, they furnish no ev1- 
dence as to the conditions entering into the execution of 
the contracts of January, 1879. Thev have no _ bearing 
whatever upon the issues involved in this case, and were 
introduced, for the first time, upon the cross-examination 
of Anderson Fowler, with a view of discrediting or con- 
tradicting his testimony. Fowler had strenuously insisted 
throughout that he never requested Lees & Hendricks to 
give him security for their indebtedness to him. The 
learned counsel conceived that these letters contradicted 
that position. We insist that no such conclusion can be 
drawn from the language used. Bearing in mind _ that 
ees & Hendricks had been constantly urging Fowler to 
come to their relief, and to aid them in disposing, in some 
way, of their interests in this most unfortunate venture, so 
that they could enter upon some other business ; that they 
desired also to be relieved from their indebtedness to Fow- 
ler; that Fowler had been using his best endeavors to get 


Wilson to purchase their interest and to assume the indebt- 


ness of Lees & Hendricks to him (Fowler); that, in pur- 
suance of these negotiations, Lees & Hendricks had con- 
sented to sell their interest to Wilson for the sum of 
410,000, upon condition that he should also pay or save 
them harmless from. the $7,000 or $8,000 due Fowler; 
bearing these facts in mind, we Sav, it is readily perceived 
that the letters are written in the interest of Lees & Hen- 
dricks, and for the purpose of aiding them 

lhe effect of the first letter is to GIVE auth rity to Mr. 
Fowler, who was in New York, where Wilson resided, to 
urge forward the negotiation which Lees & Hendricks 
were. so anxious to have consummated, and which Fowler 
was solicitous for their sake to promote 

The second letter suggested ad Mecans D\ which My) 
lowler could obtain the power, not only to enforce the 
contract of sale against Wilson, but would also be enabled 


o compel Wilson, ‘Areugh this contract, to carry out his 


— 


agreement to discharge the indebtedness of Lees & 
Hlendricks, and thereby relieve them of that burden 

Both letters were written in the interests of Lees & 
Hendricks, and with a view of promoting a negotiation 
which Lees & Hendricks were most anxious to have car- 
ried out But there is nothing in either of the letters that 
can be construed into a reguesh by fowler upon Lees & 


ae ALaqsele hes Je j a Le l77 


Phe “ drutum fulmen of these letters is the opening 
statement of the letter of September 30th, viz.: At Mr 
Wilson's request, ‘T write to say,” ete Wilson denies, on 


crooss-eNamination, that te his recolle flO, he ever made 
such cl request Phe \ riance between the recollection of 
Mr. Wilson and Mr. Fowler on this point ts of small 
moment as bearing on the issues of this case, but we be 


lieve Mr. Fowler's version te be correct, and will close the 


i 


discussion on this point by simply quoting Mr. Fowler's 
statement as to circumstances under which they were writ- 
ten. (7. Kec. gSo, g81): 

©).—* You have been shown aletter written by yourself, 
* dated September 30, 1878, to Mr. Lees, which has been 
‘ marked for identification “ Exhibit 202, of this date 
“Will you’ please look at that letter and state the circum- 
‘stances under which it was written? 

A.—" This letter states on the face of it that at Mr 
* Wilson's request I wrote this letter. It was virtually at 
’ Mr. Wilson's request. 

©.— Had you had a conversation with Mr. Wilson 
‘shortly prior to or about the time of the writing of this 
‘ letter? 

A.—" Yes, sir. 


O.— Did he request you to present the views he had 


" presenied to you to them? 


A.—" Yes, sir; and I so write and so state. 

©.—" Did you ever request yourself, either in writing 
‘or verbally for yourself, that Mr. Lees or Mr. Hendricks, 
or either of them, should place the contract of sales to 
‘James Wilson for $10,000 in your hands as a security for 


‘the money that was owing you by Lees & Hen- 


* dricks? 


A.—" No sir; | made no such request myself. | 


‘have norecollection of ever having written any such let 


“ters—I am positive I have never written any such 


“ letters. 


(}.—* Do you remember the conversation, if any, that 


‘you had with Mr. Wilson at or about the time of the 


‘ writing of that letter? 


A.—"* I cannot remember the particulars, but I know 


‘that it was at his request that I wrote the letter. I 


**s - “se 


*- 
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+o a @ 


fa 


‘remember the part of the floor of the Exchange that we 
“ had the conversation upon. ” . . . ' ' 
| was wishing to help Mr. Lees and Mr. Hendricks all 

‘| could, and I was urging Mr. Wilson, as he was the only 
‘one | had any hope of getting anything out of this business 
‘through, to push the matter, and | remember that he 
‘ stated that he was cong to get some money, / understood 
“he was selling a right somewhere and he would have 
‘money on hand about this time, and | knew the only 
“time we could. get money out of him was when he had it. 
“I know that ‘it was at his request that | wrote that 
’ jetter. | 

().—" Did you ever make any such request as this, to 
“ these gentlemen ? ® 

A.—" No, sir; I have no recollection of having done 
‘it. Lam positive I did not. 

“O.—Does this letter embody your views or the 
“wiews that Mr. Wilson requested you should state ? 

A.—" It was Mr. Wilson's request through me.” 

Corroborative of Mr. Fowler’s recollection is the 
statement of the letter itself (?. Aec. 527, Ex. 202), 
which was written at the time the request was made, Sep- 
tember 30, 1878, and, we subnrtit, is far more likely to be 
correct than Mr. Wilson’s indefenite general recollection at 
the time his testimony was given, three years later. 


tHE TELEGRAM 


. — 


This was infroduced for the purpose of proving that 
fowler thereby acknowledged or recognized that Lees & 
Hendricks still retained an interest in the licenses. Let 
us group the eyidence of Mr. Lees and Mr. Fowler on 
this point. 


Lees (P. Rec. 728), after repeating what he claimed 


+ + ] 


Wilson had told him, savs that the language of the tel 


oram was as follows: “ What do vou intend to pay Lees, 
Hendricks & Co. for their interest ae A second state- 
ment by Lees is that the telegram read, the sense of 


which was: “ What do vou titend to CIVe for Lees & 
Hendricks’ interest ? 
Mr. Fowler says (P. Rec. 528): * L received a telegram 


‘from James Wilson asking would I take so much money tor 


“my interest in) Missouri [ think that amount was 
“$40,000. I answered that telegram, asking whether ¢/< 


‘amount and money included the interest known as the 
Lees & Hendricks’ interest. \ don't know whether | 
“ answered that myself or got Clifton to answer it. . The 
reason [| put it in that form was I had not informed 
Wilson that | had b sucht the Lees & Hendricks interest, 
‘and did not Ruow whether his inguiry referred to my 
“one-third interest or my two-thirds interest which I 
a 
Wilson didn’t know that Fowler had bought Lees & 
Hendricks out. It wasa part of the understanding between 
Fowler and Lees & Hendricks on January 18, 1879, that 
Wilson was not to know that Fowler had bought out Lees 
& Hendricks. Of this there is no dispute among any of 
the witnesses. [lo conceal the fact that Lees & Hendricks 
had given Fowler these assignments as a securi/y of in 
debtedness which they owed him would have been mean 
ingless, because it could in no manner affect the relations 
between Mr. Wilson and Mr. Fowle: But the record 
shows that it was important that the fact of a sale should 
be concealed trom Mr. Wilson, because, as Mr. Fowler 
says (P. Rec. 2y), he was afraid that if Wilson knew that 
he controlled OT had succeeded LO the rights of Lees NX 


Hendricks to bring actions at law against him, he would 


justiiving their parting with t 


put his property out of his hands and weuld thereby defeat 
any efforts of Fowler to recover from him what was due 
him, arising out of transactions between Fowler and Wilson. 
other and distinct fy Mm any of the transactions connect ad 
with this Cis ae nce, tie Necessity Oy ke portns Wilsonin 
ignorance of the sale explains the expression that may have 
been used in the telegram, and the expression used by Wil- 
son when he says Fowler reported back that they consented 
to the ‘ ile (>t \lissourt 

Phese two seemingly unimportant clements are the 
ones by which the complainants seck to change the abso- 
lute character of three contemporaneous contracts in writ- 
ing, signesl! by them formally ard under circumstances fully 
lcir interests which Anderson 
fowler, who was as sick of these patents as they, had 
reluctantly bought from them, because of the frequent 
nportunities of Frank Clifton and of Lees & Hendricks 
for him to do so, paying therefor a large price And 
never until the 440,000 ,as collected by Ll s did either 
Lees or Hendricks suggest or intimate that they had any 
interest remaining in them; but on the contrary, when 
sent for by Wilson to go to St. Louis, responded, as we 
have seen, that the had no time to waste in the matter— 
i somewhat indifferent reply tram men needing money 
and to whom an opportunity was now offered of realizing 
on property which they claimed to own 

: 


BURDEN OF PROOI 


he only) remaining ground by which the learned 


8 | , : 
counsel seeks to overcome the proven facts ts to shift, if 


possible : the burden of proot throughout this case from the 


complainants to Fowle fo this end he mvokes the aid 


of that principle that “ The burden of proof lies in all cases 
. @ 


78 
upon the party who fills the position of active confidence, 


to show that the transaction was fair. 


Under this head he has cited the language quoted in 
the case of Davis v. Hamlin, 108 Ill. 49, which seems to 
be the leading authority upon which the learned counsel 
has constructed the sole legal proposition presented in his 
brief. 

That case was one of a violation by a_ confidential 
agent of the active confidence reposed in him by his prin- 
cipal, and of the fraudulent use, to the injury of his princi- 
pal, of the special knowledge derived by him by reason of 


such position 


Rubidox v. Parks, 48 Cal. 219, cited by counsel, was 
a case where a person, acting under a power of attorney, 
purchased a part of the property without disclosing all the 
facts to his principal, who was an old man and whose mind 


had become enfeebled by the excessive use of stimulants 


Cowee v. Cornell, 75 N. Y. 99, cited by counsel, 
establishes the very doctrine we contend for. Says the 
court: ° The trust, confidence or superiority on the one 
‘side, and weakness on the other, must be proved in cach 
“ of these cases; the law does not presume them from the 
‘fact, for instance, that one party is a grandfather and 
‘old, and the other a grandson and young, or that one is 
“an employer and the other an emplove. 

“ There is no presumption of inequality either wav 


‘from these relations only.” 
This presumption might exist in the case of guardian 


and ward, trustee and cestui gue trust, parent and child, 


attorney and client. 
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Cook v: Woolen Mills, 43 Wis. 444, cited by counsel, 
was a case where an agent purchased the property of his 
principal, having special knowledge, obtained by reason of 


his confidential, position, of which he took advantage 


Brock v. Barnes, 40 Barb. 321, cited by counsel, was 
a case of the violation by an attorney of the confidence 


reposed in him bv his client. 


Billage v. Souther, 9 Hare, 540, was a case where a 
surgeon took an undue and fraudulent advantage of his 
patient, 

Upon what principle can the counsel apply these 
authorities, or authorities akin to them, to the case at 
bar 2?) What confidential relation has been violated ? 

Mr. Fowler was simply a joint owner in certain 
licenses with Lees & Hendricks. Before purchasing, Lees 
& Hendricks had made a thorough investigation of the 
industry of manufacturing oleomargarine. They all entered 
upon a joint adventure. Fowler, who resided in New 
York, cxtrusted the entire conduct of the business in St. 
Louis and Chicago to Lees & Hendricks, and furnished 
them all the means required for that purpose, The 
venture was a losing one to all, the factorics in Chi- 
cago and St. Louis were closed up on the advice and 
request of Lees X Hendricks. The loss Was a joint 
loss. The value of the licenses declined so rapidly that 
they became, long prior to January, 1879, practically 
valueless. Lees & Hendricks, in their despondency, made 
every effort to dispose of their interests and séught the aid 


of Anderson Fowler to enable them to realize on them. 


These efforts failed. Finally, when the value of their inter- 


ests had reached the “ zero point,” they got Clifton to 


intercede for them with Fowler, and themselves heoced 


OD 


ow ie to con to thre i] reies \] t o\ I l \ 1« ided to 


their request and purchased from chem their interests, pay- 
ing therefor, ample considerations as valuable, if not more 
so, than the sum they had for months been willing to 
accept and had been unsuccessful in obtaining. = There 
can be no pretense that there was any concealment, or 
any undue influence or fraud used in procuring their exe- 
cution, for the contracts are clear in their expression and 
absolute in their terms, and were read over fully to them 
by Mr. Harding, as Mr. Hendricks admits [here can be 
no pretense that there was any gross or even any inade- 
quacy of consideration. Mr. Fowler was not the agent, 
attorney or representative of Lees & Hendricks; hence 
the argument based upon the principle of a confidential 
relation, as adduced by the learned counsel, would seem to 


be entire ly inapplicable to the Cast cil bar 


We insist, therefore, that the burden of proof ts 
clearly upon the complainants. But even if it were upon 
us, we confidently assert that the contracts, corroborated 


as thev are, fully negative the claim of the complainants 


Before closing we beg leave to briefly notice several 
minor unfounded charges made by the learned counsel for 


appellants. 


CHARKGE FIRS 
ihat at the time of making their original purchase of 
the interests under th oleomMargarine patent, Lees & 
‘ i 
Hendricks did not know that the Fowler B near F 
PCHCPFICKS GIG MOt KNOW That Tie OWielt DOs. Were aiFCad\ 
interested in the patent lhis charge ts contradicted, both 
cs, by the testimony oft Fowler 


and Wilson, and by the recitals of the contract of purchase 


| ! 7 
encerea into Dy Lees & Hendricks at the time 
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wid 
! ' Hendricks’ says that he knew all about it (P. Re 
a 258-9): 
().—" When did you first discover that Fowler Bros 
‘ : “ were interested in this deal? 
} A.—" It was mentioned inthe agreement; something 
; “about an assignment from Fowler Bros 
’ () —" At the time you signed it? 
A.—" Yes, sir ; 
' ().—" Then vou knew at the time vou signed it, the 
exact state of facts, did you not ? 
A.——" Ves, si 
().—" Knew they had a license? 
\.—" Yes, sir: for Missouri and for Illinois.” 
Anderson Fowler (7. Aec. gg7), says that he told 
them of the Fowler Brothers’ interest betore they signed 
| the contract of December 29, 1876; that they knew that the 
l-owler Brothers had a factory running in St. Louts, and 
hat it was a part of the understanding that cither Lees o1 
Ilendricks was to goto St. Louts, to take the manage 
ment 
Wilson says that Hendricks knew it. (7. Rec. 578.) 
fhe contract of December 29, IS79O, ecites this tact 
in the preamble (see Lerhibit A, P. Rec. So) Lhe pro- 
posed terms if this contract ‘were fully discussed and 
determined upon by and between Hendricks, Wilson and 
fowler. in the office of Judge fF ULLE RTON, who prepared 
. the contract in‘accord with their instructions After it 
j 
was completed, jt was read over to all the parties, and by 
= them signed 


HENDRICKS. (7. Rec. 258.) 
FOWLER (P. Rec. 44t.) 
WILSON 
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CHAKGE SECOND 

That Fowler did not pay as much for his interest in 
the licenses for Missouri and Illinois as did Lees & Hen- 
dricks, and that Wilson so told them. 

Fowler says (?. Aec. gf2) that he paid for his interest 
$33,333.33. (2. Ree. 458, 459.) 

Fowler paid over all the cash received trom Lees & 
Hendricks, and the balance of the payment was in the 
stock of the Commercial Manufacturing Company, at $30 
a share, which was the exact price he paid for it in cash. 


Wilson Says i?’ Ree. 57g): 


().—* How much did Fowler pay tor his interest? 
A.—" One-third, $33,333.33. 

©.— And Lees & Hendricks? 

A.—" The same: 


And he also denied that he ever stated to Lees & 
Hendricks that Fowler had not paid as much for his inter- 
est as they had paid for theirs, and, continuing, says that 
Fowler paid for his interest part in cash and the balance 
in the stock of the Commercial Manufacturing Company. 

©.—" How was that stock of the Commercial Manu 
‘facturing Company received; was it received as cash? 

A.—" It was received at the same price he paid for it 
“an cash. 

ROBERT STOBO (P. Rec. g85), who, in 1876, was 
managing clerk of Fowler Brothers, denies emphatically 
the statement of Lees that he (Stobo) ever said that Fow- 
ler only paid $20,000 

He says Anderson Fowler paid $33,333.33. 

CHARGE THIRD 
That about the time the negotiations were pending, 


which resulted in the contract of October 1, 1878, Fowler 
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took an option from Wilson for one-half of the interest he 
was about to purchase, which option was not known to 
Lees & Hendricks 

How the taking of such an option canin any way have 
a bearing upon the contract which Lees & Hendricks made 
with Wilson, a contract which they were anxious to make 
and which they had been laboring in New York a month 
to bring about, we cannot see 

Hence, it is immaterial whether such an option existed, 
or whether Lees & Hendricks knew it or not 

Mr Fowler: does not claim or pretend that this option 
contract was the resu!t of urgent solicitation on the part 
of Wilson. It was, however, the result of a conversation 
between Mr. Fowler and Wilson at the time Wilson was 
consulting Mr. Fowler as to the amount of the indebted- 
ness of Lees & Hendricks to him, and the release of said 
indebtedness, which Wilson had bound himself to secure 
from Fowler for them 

Fowler's testimony expresses so clearly the circum- 
stances surrounding the taking of this option that we refer 


the court to his evidence, to be found in P?. Rec. $24. 


CHARGE FOURTH 
' 

That during the dispute in the office of the Lees & 
Hendricks Packing and Provision Company, between 
Fowler and Lees & Hendricks (on the occasion of Fowler's 
demand upon Lees to surrender up the $40,000 given him 
by Wilson), they did “some figuring.” Counsel argue 
that this fguring was done for the purpose of ascertaining 
how much the share of Lees & Hendricks would bein the 
proceeds of the sale. 

If there is dnything that is positively established by 


the testimony in:this case, it is that from the moment that 
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Lees returned from St. Louis, and set up the claim that 
they were entitled to share in the proceeds of the sale, 
Anderson Fowler constantly and consistently denied, and 
refused to recognize any such claim, but repeatedly 
declared that they had no interest in the money at all, 

Lees himself admits that at the interview in question 
Fowler demanded the whole money, and claimed to have 
an entire assignment of Lees & Hendricks’ interest, and 
that they denied it. Fag! Ree. a He told us he had 
bought us out, iF’. Ree. TS2.) 

Hendricks, on cross-examination, also states that 
Fowler at. that interview claimed to be entitled to the 
Whole of the proceeds. if Rec 27 j.) 

Clifton testifies that Fowler insisted that the whole of 
the money was his, and that Lees & Hendricks had no 
interest init atall. (Aec. 377.) “ Mr. Anderson Fowler 
“said: You have no claim whatever on this money, but 
to show you that I want to do right by vou, and treat 
‘you right, | wiil leave it to any arbitration, either met 
* chants or lawyers that we see fit to appoint, disinterested 
men. — 

Fowlers evidence is strictly in accord with the FEB ; 
that he went to the office ot Lees & Hendricks, at the 
request of Clifton, who advised him that something was 
wrong with Lees, and that he then and there demanded 
the money as his own, both of Lees, and afterwards of 
Hendricks; that in response to Hendricks’ complaint that 
it was very hard that they should get so little out of the 
licenses, and Fowler so much he (Fowler) stated t!. it his 
losses in oleomargarine investments were greater wan 
their's ; and that upon Hendricks saving that he could not 
see how that could be after the Missouri sale, Fowler went 


to the desk to figure out his investments and losses, and 
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so demonstrate ito Hendricks that he had lost money 
after all, and that was the only figuring that was done 
(Record. p. 438.5 

lin sth lioht of the above evidence of the positive 
claims that were instantly sct up by Anderson Fowler to 
the entire proceeds of the sale, this theory of the appe! 
lant’s counsel that any such figuring was done for th pur- 
pose ol ASCCI taining the value of lLees Ww Hendricks’ interest 
in said proceeds, becomes preposterous but the haci of 
such figuring being had is entirely consistent with the 
position and testimony of Anderson Fowler, that it was 
done to settle a question which arose in the heat of. debate 
as to who had lost the most money in the oleomargarine 


mnvestments 


CHARGE FIFE 


That the sending of Lees to St. Louis to wet the 


£40,000 is evidence that Fowler recognized that Lees & 


Hendricks still held an interest in the license or the pro- 
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I hie reason :that Lees was sent to St. Louis by Mi 
Fowler to get the $40,000 was, because, as Mr. Fowler 
stated, he believed him to be trustworthy, and he would 
* have trusted ain with > 100 ,OOO 1 $500, OO 
(Fowler's ev., P.: Ree. 437.) 

Mr. Clifton days he went down as Mr. Fowler's agent. 
( P. Ree 37/ ) 

So far from this act of Fowler of selecting. Mr. Lees 
as his agent tending in any way to establish that Fowle: 
recognized thereby an existing interest of Lees & Hend 
ricks in and to the proceeds, the conclusion is irresistible 
that Fowler never would have selected him had he supposed 


for an instant that Lees & Hendricks made any such claim. 
’ 


‘ 


SO 


By selecting and sending Lees, Fowler thereby placed in 
his possession the entire proceeds of the sale, which, under 
the assignment of January 18, 1879, were Fowler's absolute 
property, and as the uncontradicted testimony shows, 
were persistently demanded by Fowler of Lees immediately 
on his return from St. Louis. The improbability amounts 
to certainty that Fowler would never have placed that 
¢40,000 in Lees’ control had he entertained the faintest 
suspicion that Lees & Hendricks intended to make any 
claim thereon. 

Lastly, the statement is made by counsel that, after 
the filing of this bill, Lees & Hendricks were discharged 
from their salaried positions as officers of the Lees & 


Hendricks Packing and Provision Company. 


The statement is made, not because it has any bear- 
ing on the issues of this case, but 1s intended to cast a 
slur upon Mr. Fowler's character. It is true that Lees & 
Hendricks were discharged, not by Mr. Fowler, who was 
not an officer of the company, but by the board of direct- 
ors, who looked upon the pretended claim of Lees & 
Hendricks to share in the moneys belonging to Anderson 
Fowler as an afterthought, and that their action in that 
regard was so suspicious, not to characterize it more 
strongly, as to justify them in the conclusion that they 
were not the proper persons to whom the interests of the 
company should be entrusted. 

The reasons for their discharge are given in Fowier'’s 
‘evidence (P. Rec. 473). 

Your Honors, we stand upon the written contracts. 


We contend that they represent upon their face the con- 


tract between the parties. We insist that the position of 
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the complainants is not sustained by the clear, convinc- 
ing, satisfactory, certain, conclusive proofs, or by any 
“ cogent circum$tances,” as are required by law; and we 
rest our case, with the confident belief that this court 
will, upon a review of the record, concur in the conclusion 
reached by the illustrious chancellor who presided at the 
trial, that the gomplainants’ bill must be dismissed for 
want of equity. ; 
. Respectfully submitted, 
WILLIAM R. PAGE, 
Counsel for Appellee. 
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CENTRAL R. R. & BANKING CO. OF GEORGIA YS. JAMES C. MCKENZIE 1 


1 November Term, 1883 


At a circuit court of the United States for the middle district of 
Alabama, in the fifth judicial circuit, begun and holden at Mont- 
gomery, Alabama, on the first Monday in November, it being the 
fifth di ay of said month, in the year of our Lord one thousand eight 
hundred and eighty -three—present and presiding, the Honorable 
John Bruce, judge of the district courts of the United States for the 
State of Alabama, sitting as circuit jadge—the following proceedings 
were had: 

se * x of + * 


Transcript of Record & Proceedings in Circuit Court of Barbour 
County, Ala. 
THE STatTe or ALABAMA, Barbour County: 
Circuit Court. 
To any sheriff of the State of: Alabama, Greeting: 

You are hereby commanded to summon The Central Railroad and 
Banking Company of Georgia, a corporation, to appear at the next 
term of the circuit court to be held for said county at the place of 
holding the same, at FE ufaula, then and there to answer the com- 
plaint of James C. Mckenzie. 


Witness, this 24th day of Mareh, 1883— 
HENRY BRADLEY, Clerk. 


2 Complaint. 
JAMES C. McK eEnztir, Plaintiff, 
US. 


THe CentraL RAILROAD AND BANKING CoMPANY OF GrEorRGIA, De 
‘fendant. 


The plaintiff claims of the defendant fifty thousand dollars as 
damages in this, that heretofore, to wit, during the vear 1882, the 
said defendant was engaged In and carrying on the business of a 
common carrier, and as such common carrier controlled and oper- 
ated a railroad for the carriage of freight and passengers for hire 
between the city of Macon, in:the State of Georgia, and.the city of 
Iufaula, in the State of Alabama, and as such common carrier it 
became and was its duty to keep its road-bed and superstructure, 
and its cars, engines, and other machinery and appliances necessary 
to run and operate said railroad, in good and sufficient repair, and 
to have its ears run with due care, and to provide careful, discreet, 
competent, and skillful employees in and about the conducting of 
its said business and running its trains for the safe carriage of all 
persons who might travel on or along [said] railroad as passengers 

thereon. 
0 And the said plaintiff became and was a passenger upon 
the regular passenger train of the defendant on the 8th day 
of December, 1882, at ¢ ‘uthbert, in the State of Georgia, proposing 
]—300 
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CENTRAL RAILROAD AND BANKING CO. OF 
to travel thence on said train to the city of Eufaula, in the said 
State of Alabama, for a certain fare or passage money exacted by 
said defendant and paid by plaintiff; and thereupon it then and 
there became and was the duty of the said defendant to safely carry 
and transport said plaintiff from Cuthbert, in said State of Georgia, 
to Eufaula, in said State of Alabama; yet the said defendant, not 
regarding its duty in that behalf, permitted its road-bed and _ its 
railroad track and superstructure thereon to become in such bad 
condition and out of proper. repair, and it permitted its said train 
of cars to be managed, controlled, and run by such careless and in- 
discreet, incompetent, and unskilled employés and in such a careless 
and negligent manner, that by reason thereof on said Sth day of 
December, 1582, and whilst the said train of cars was running with 
the said plaintiff thereon in and along said railroad track between 
said Cuthbert, in the State of Georgia, and said Eufaula, in the State 

of Alabama, and before its arrival in Eufaula, in the State of 
| Alabama, and near Georgetown, in the State of Georgia, the 

said train of cars ran off of said railroad bed and off of said 
railroad track and was overturned and thrown down an embank- 
ment, and by means whereof the said plaintiff was greatly bruised, 
wounded, and injured; and also by means of the premises the said 
plaintiff became and was sick, sore, lame, and disordered, and so 
remained and continued for a long space of time, to wit, more than 
three months, during all of which said time the said plaintiff suf- 
fered and underwent very great mental and bodily pain and was 
hindered and prevented from transacting and attending to his nee- 
essary and lawful affairs by him during all that time to be per- 
formed and transacted, and lost and was deprived of divers great gains, 
profits, and advantages which he might and otherwise would have 
derived and acquired; and his services in said business, to wit, the 
business of grocery merchant, were of great value, to wit, of the value of 
five thousand dollars per annum, which said services were lost to the 
plaintiff by reason of said injuries, and thatduring the time aforesaid 
he became largely indebted to Dr. P. D. L. Baker and to other physi- 

clans and persons for medical care and attention and for 
5 medicine and nursing, to wit, in the sum of five thousand 

doilars, and in the future for a long period, to wit, the bal- 
ance of his natural life, will be compelled to incur by reason of his 
said injuriesa large and constant expense for medical services, med- 
icines, and nursing, to wit, the sum of ten thousand dollars, for care 
and medical attendance, and that by reason of said injuries so re- 
ceived as aforesaid the said plaintiff will in the future, and perbaps 
for life, continue to suffer great mental and bodily pain, and be 
sick, sore, lame, and disordered and unable to transact and carry on 
his necessary and lawful affairs ; therefore plaintiff is damaged fifty 
thousand dollars as aforesaid, and brings this suit to recover the 


THE 


same. 


McKLEROY axnp COMER, 
Attorneys for Plaintiff. 
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GEORGIA Vs. JAMES C. MC KENZIE. 


Tue State oF ALABAMA, Barbour County : 


Before me, G. L. Conger, notary public in and for said county, per- 
sonally comes J. M. Mek leroy, one of the attorneys for the plaintiff 
in the within-stated case, who, being duly sworn, says that 
6 the presideutorother head of the defendant corporation and the 
secretary, cashier, or managing agent thereof reside out of 
the State of Alabama. ° 
JNO M. McKLEROY. 


Sworn to and signed :before me Mar. 21, 1885. 
G. L. COMER, 
Notary Public. 


} 


Upon the above sumémons and complaint appears the following 
endorsement: “ Filed this 24th day of March, 1883. Henry Brad- 
ley, clerk.” 


Received in office this 24th day of March, 1885. 
SANDIE MARTIN, Sheriff: 


Executed this 26th day of March, 1885, by leaving a copy of the 
within summons & complaint with Charles J. McLauglin, a white 
person in the employ of the Central Railroad and Banking Com- 
pany of Georgia. | 

SANDIE MARTIN, Sherif. 
b. JAMES, Deputy. 


Petition for Removal. 
THe STATE OF ALABAMA, Barbour County: 


In the Circuit Court .of Barbour County, Alabama. June Term, 
: 1883. 


JAMES C. McKENZIE 
¢ vs. 


Tue CentraAL RAILROAD AND BANKING COMPANY OF GEORGIA, a 
Corporation. 


Action for datnages for personal injuries. | 


—_ 


: e 
To the Honorable Henry D. Clayton, judge, presiding: 

Your petitioner, The Central Railroad and Banking Com- 
pany of Georgia, respectfully shows that it is the defendant in the 
ubove-entitled cause :pending in said court, and that said suit was 
brought on the 24th’ day of March, 1883, by the plaintiff in said 
court; that your petitioner is a corporation chartered by the laws 
of Georgia, and is and was a citizen of said State of Georgia, and 
that said plaintiff is and was a citizen of the State of Alabama. 

Your petitioner further shows that there is, and was.at the time 
said suit was brought, a controversy between said plaintiff and your 
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petitioner; that said suit was brought by said plaintiff for the pur- 
pose of recovering damages for alleged personal injuries occurring 
to him, as passenger on petitioner’s railroad train, by reason of a 
failure of duty by your petitioner as a public carrier of passengers, 
and that the damages laid in the complaint filed in said cause ex- 
ceeds the sum or value of $500; that, therefore, the amount in dis- 
pute, exclusive of costs, exceeds the sum or value of $500; that this, 
the present, term of court is the first term held after the suit was 

brought; that said ‘suit has not been tried, and that your 
8 petitioner files this petition at the time of entering an appear- 

ance in this court, and your petitioner desires to remove this 
‘ause Into the next circuit court of the United States for the middle 
district of Alabama, in pursuance of the provisions of section 639 of 
the Revised Statutes of the United States. 

Your petitioner further says that he has filed the necessary affi- 
davit, hereto attached, and offers herewith its bond, and prays that 
the same may be accepted, and that the said suit may be removed 
as aforesaid, and that no further proceedings be had in this State 
court. 

ROQUEMORE anp SHORTER, 
Altorneys for Petition-. 
THE STate oF Georaia, Chatham County: 


Before me, Marion Erwin, deputy clerk of U.S. circuit court for 
the southern district of Georgia, personally came W.G. Raoul, who, 
being sworn, says that he is the president of the Central Railroad 
and Banking Company of Georgia, corporation; that he has read 
the foregoing petition and knows the contents thereof, and that the 
statements and allegations therein contained are true, to the best of 
his belief. 

W. G. RAOUL. 


Sworn to and signed before me this the 22d day of May, 188s. 
MARION ERWIN, 
Deputy Clerk C. C. for the Southern Dist. of Ga. 


g STATE OF ALABAMA, Barbour County: 


Know all men by these presents that we, The Central Railroad 
and Banking Company of Georgia, a corporation, as principal, and 
S. H. Dent and John D. Roquemore, sureties, are held and firmly 
bound unto J. C. McKenzie in the penal sum of five hundred dol- 
lars, lawful money of the United States; for the payment of which, 
well and truly to be made, we jointly and severally bind ourselves, 
our heirs, executors, and adminstrators and successors. 

Sealed with our seals and dated the 22d day of May, 1883. 

The condition of the above obligation is such that whereas a suit 
was brought on or about the 24th day of March, 1885, by James C. 
McKenzie against the defendant, The Central Railroad and Bank- 
ing Company of Georgia, in the circuit court of Barbour county, at 
Eufaula, and the same is now pending for trial in said court, and is re- 
movable into the circuit court of the United States for the middle dis- 
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GEORGIA VS. JAMES C. MCKENZIE. J 


trict of Alabama under subdivision one, section 639, of the Revised 
Statutes of the United States: Now, if The Central Railroad and 
junking Company of Georgia shall enter and file, or cause to be 
entered and filed, in the next circuit court of the United States as 

aforesaid, on the first day of its session, copies of all process, 
LO pleadings, depositions, testimony, and other proceedings in 

said suit, and shall do such other appropriate acts as by the act 
of Congress in that behalf are requiged to be done upon the removal 
of such suit from said State court into the said court of the United 
States, then this obligation is to be void, otherwise to remain in full 
force and effect. 

THE CENTRAL R. R. & BRK’G. COMPANY 
OF GEORGIA, 


By W.G. RAOUL, Pres'd't. [SEAL. 
S. H. DENT. SEAL. 
JOHN D. ROQUEMORE. SEAL. | 


STateé OF ALABAMA, Barbour County: 


We, 8. H. Dent and John D. Roquemore, both of said county, the 
sureties named in the foregoing bond, being duly sworn, do depose 
and say that we are’ residents of the State of A'abamna and property 
holders therein ; that we are worth the sum of five hundred dollars 
over and above our exemptions, debts, and liabilities ; that we have 
property in the State of Alabama liable to execution of the value of 
more than five hundred dollars. 

S. H. DENT. 
JOHN D. ROQUEMORE. 


Sworn to and subscribed before me this the 6th day of June, 1883, 
, HENRY BRADLEY, Clerk. 
1] Upon the above petition appears the following endorse- 
ment: “Filed in office June 6th, 1883. Henry Bradley, 
clerk.” 
Order of Court. 
Tue State or ALABAMA, Barbour County: 
In the Ciréuit Court of said County, at Eufaula. 

Be it remembered that at the June term, 1883, of said court, 
upon a petition filed by the defendant in a cause therein pending, 
entitled as follows, James C. McKenzie versus The Central Railroad 
and Banking Company of Georgia, for the removal of said cause to 
the circuit court of the United States for the middle district of 
Alabama, an order was made and entered by said circuit court of 
Barbour county in words and figures as follows, to wit: 

James C. MCK Enz vs. C. R. R. & B’kK’G Co. or Ga. 
JUNE 14, 1883. 

Came the defendant, by their attorneys, Roquemore and Shorter, 

and files in this court a petition for the removal of this cause into 
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the circuit court of the United States for the middle district of Ala- 
bama, and, it appearing to the court from said petition that the 
controversy in said suit is wholly between a citizen of Ala- 
12 bama and a citizen of Georgia; that the amount in contro- 
versy, exclusive of costs, is more than $500, and that said 
defendant has entered into bond as required by law, it is there- 
fore considered, ordered, and adjudged by the court that the prayer 
of said petition be granted and the said cause removed to said circuit 
court of the United States for said district; and the clerk of this court 
is ordered to send all of the original papers in this cause, under seal, 
to the clerk of said circuit court of the United States for the middle 
district of Alabama thirty days before the sitting of said court at 
the next term thereof, with a certified copy of this order and a cer- 
tificate showing the papers sent and an identification of the same. 


THE STaTeE OF ALABAMA, Barbour County: 


I, Henry Bradley, clerk of the circuit court in and for the said 
county of Barbour and State of Alabama, do hereby certify that 
the foregoing pages, numbered from one to thirteen, inclusive, con- 
tain a full, true, correct, and complete transcript of all the papers, 
documents, and proceedings had in the case of James C. Mcken- 

zie vs. The Central Railroad and Banking Company of Georgia 


13 as the same appear on file and of record in the clerk’ s oflice 
in said State circuit court. 
[SEAL. | HENRY BRADLEY, 


Clerk of said Circuit Court. 


teceived and filed this 3d day of Nov., A. D. 1885. 
J. W. DIMMICK, Clerk. 


Order Granting Leave to File Transcript. 
JAMES C. McKENZIE 
v8. 
THe CentTraAL R. R. anp BANKING Co. oF Ga. 
Monpbay, November 5, 18853. 


Comes the defendant, by attorney, and by leave of the court first 
had and obtained, files a transcript of the record and proceedings 
in this cause from the circuit court of Barbour county, which is 
done in open court. 


~ 
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14 Admission of Defendant. 
In the Circuit Court of the United States at Montgomery, Alabama. 


JAMES C. McKENZIE 
vs. 
CentTRAL RartrRoap & BANKING Co. of GEORGIA. 


Tuomas M. Lowery 
v's. 
CENTRAL RarLtrRoap & BANKING COMPANY OF GA. 


It is admitted by the defendant in the two cases above stated that 
it is a foreign corporation, chartered and doing business under the 
laws of the State of Georgia, and that under its act of incorporation 
it is a common carrier; that prior to December 8*h, 1882, it has 
leased the Southwestern railroad, running from Macon, in the 
State of Georgia, to Eufaula, in the State of Alabama; and that 
prior to December the 8th, 1882, and on said December the Sth, 
i882, and since that time, it had charge of said Southwestern rail- 
road and had exclusive control of it, and was running its, defend- 
ant’s, cars over said road as said lessee, as above stated; an’ this 
admission is to be used by the plaintiffs in the above-state? causes 
on the trial of said causes at the present term of the court 

Dated December 16, 1883. 

ROQUEMORE anp SHORTER, 
ARRINGTON ann GRAHAM, 
Att'us for Def’t. 


15 Plea in Abatement. 


In the Circuit Court of the United States for the Middle District of 
Alabama. November ‘Term, 18853. 


JAMES C. McKENZIE 
vs. 
THe CENTRAL RAILROAD AND BANKING COMPANY OF GEORGIA. 


Now comes the said defendant, by its attorney, J. N. Arrington, 
and says the said plaintiff ought not further to sustain this suit, be- 
cause it says that at the time the summons and complaint in this 
cause were issued this defendant was a corporation chartered, incor- 
porated, and organized under and by virtue of authority granted by 
the State of Georgia, and that it was, at the time said summons and 
complaint were issued, doing business under said charter, and it was 
not, at the time the said summons and complaint were issued, char- 
tered, incorporated, or organized under authority of the State of 
Alabama or the laws thereof. 

And this the defendant, by its said attorney, is ready to verify ; 
wherefore it prays judgment of the said summons and complaint, 
and that the same may be quashed, ete. 

- J. N. ARRINGTON, 
Attorney for Defendant. 
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i6 Before me, B. P. Seals, deputy clerk of the circuit court of 

the United States for the middle district of Al: abama, person- 
ally appeared J. N. Arrington, attorney for the defe: dant in the 
above-stated case, who, first being duly sworn, says on oath that 
the statements made in the foregoing plea are true and correct. 


J. N. ARRINGTON. 


Sworn to and subscribed before me this the 16th day of Novem- 


ber, 1883. 
B. P. SEALS, 


Dep. Clerk U. 8. Cir. Court, Mid. Dist. Ala. 


Filed Nov. 16th, 1883. 
J. W. DIMMICK, Clerk. 


17 Motion to Quash Service. 


U. S. Circuit Court for the Middle District of Alabama. December 
Term, 1888. 


JAMES C. McKENZIE vs. C. R. R. & B. Co 


The defendant, by its attorneys, moves the court to set aside the 
service of the summons upon it in this cause, because the contract 
set forth in the complaint was made in the State of Georgia, and the 
defendant at the time the summons in this case was issued, and at 
tlie time the contract set forth in the complaint was made, was a for- 

eign corporation, incorporated only under the laws of the State 
18 of | Georgia, and the return of the sheriff shows that service 
of the summons was made upon Charles J. McLaughlin, a 
white person in the employment of the defendant, who was not the 
president, vice-president, secretary, treasurer, or managing agent of 
the defendant corporation. 
ROQUEMORE ann SHORTER, 
ARRINGTON & GRAHAM, 
Attys for Motion. 


Filed this 17th day of Dec., 1883. 
J. W. DIMMICK, Clerk. 


Demurrer. 
JAMES C. McKENZIE vs. CENTRAL R. R. AnpD B. Co. or Groraia. 


The defendant demurs to so much of the complaint as in the fol- 
lowing words, to wit, “and to other physicians and persons for med- 
ical care and attention and for medicine and nursing,” on the fol- 
lowing grounds, to wit, because the complaint does not show that 
the plaintiff had paid such other physicians and persons for such 
medical care and attention. 

We agree that the within is correct. 

ARRINGTON ann GRAHAM. 
TROY anp TOMPKINS. 

Filed Dee. 21st, 1885. 

J. W. DIMMICK, Clerk. 


7*.« £6 


face 


GEORGIA VS. JAMES C. MCKENZIE. 9 
19 Judgment. 
JAMES C. McKENZIE 
VS, 


Tue CENTRAL RAILROAD AND BANKING COMPANY OF GEORGIA. 
I RIDAY, December 21, 1883. 


This cause came on to be heard at this term, and the defendant, 
by its attorney, in writing, moves the court to set aside the service 
of the summons upon it in this cause, because the contract set forth 
in the complaint was made in the State of Georgia, and because at 
the time said contract was made and at the time the summons in 
this cause was issued the defendant was a corporation incorporated 
only under the laws of the State of Georgia, and the return of the 
sheriff shows that service of the summons was made upon Charles 
J. McLaughlin, a white person in the employment of the defendant, 
who was not the president, vice-president, secretary, treasurer, or 
managing agent of the defendant corporation; To which motion 
the plaintiff demurs on the ground that the same is insufficient in 
law; and the court sustains the demurrer and overrules the motion. 
And the defendant, by consent in writing of the plaintiff, files its 
plea in abatement in writing; to which the plaintiff demurs upon 

the ground that the said plea in abatement is insufficient in 
20 law; which said demurrer, being fully argued by counsel and 

considered by the court, is sustained. The defendant demurs 
toso much of the complaint as isein the following words, to wit, 
“and to other physicians and persons for medical care and attention 
and for medicine and nursing,” on the following ground, to wit, 
because the complaint does not show that the plaintiff had paid 
such other physicians and persons for such medical care and atten- 
tion; and the said demurrer is overruled by the court. Thereupon 
came a jury of twelve good and lawful men, to wit, W. T. Lary and 
eleven others, who, being duly elected, tried, and sworn well and 
truly to try the issue joined between the parties, upon their oaths do 
say: “ We, the jury, find for the plaintiff and assess the damages at 
sixteen thousand eight hundred dollars” (Si6,S00). It 1s therefore 
considered by the court that the said plaintiff recover of the said 
defendant the said sum of sixteen thousand eight hundred dollars 
($16,800), and also the costs in this behalf expended, for which let 
execution issue. 


21 Bill of Exceptions. 
In the Cireuit Court of the United States for the Middle District of 
Alabama, at the November Term, 18853. 
JAMES G. McKENZIE 
Versus 
Tue Centrat RAILROAD AND BANKING CoMPANY OF GEORGIA. 


Be it remembered that at the said November term, 1883, to wit, 
on the 17th day of January, 1854, the above-entitled cause was called 
2—S500 
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for trial, and both parties having announced themselves ready for 
trial, it was proceeded with, wherein and whereon the following 
proceedings were had: 

The plaintiff introduced as evidence in his behalf an agreement 
between the plaintiff and the defendant to the following effect, to 
wit: That the defendant before and at the time the plaintiff re- 
ceived the injury complained of in his complaint, and at the time 
the suit in this case was commenced, and it is now,a corporation In- 
corporated, organized, and doing business under and by authority 
of the State of Georgia, and at the time the plaintiff received his 
sald injury was operating the Southwestern railroad under a lease 
from the Southwestern Railr: :.¢ Company. 


J.C. McK Enzig, the plaintiff, being then sworn in his own 

22 behalf, testified as follows: I am the plaintiff in this case, and 
reside in Eufaula; I am in the wholesale grocery and liquor 
business, and have been in that business fifteen years; I am thirty- 
six years old. I was a passenger on the. Southwestern railroad on 
tiie eighth day of December, 1852, from Cuthbert, Ga., to Eufaula, 
Ala.; the ears got off the track that afternoon. [ was in the 
smoking-car at the time—a regular place provided for passengers. 
When the cars ran off we were about two miles from Eufaula; | was 
damaged by that run off; we were running at a very rapid rate, 
so much so as to attract my attention; we were behind time, and 
that was the reason we were running so fast; we were running 
around the curve very rapidly, and where it ran off there is a very 
high embankment, aud the cars all tumbled down the embank- 
ment; my car went out further than the others, oras far,and turned 
over I don’t know how often, and I was dangling around in there, 
and when I fell I fell on my back and lay there; that injury has 
made me a cripple, and for several weeks I did not get out at all, 
and have not been able to attend to my business since, except to stay 
around the office; I suffered the most intense pain ; I wasinjured 

23 in the back and hip. I have no use of myself at all with 
my arms; I could not drive a horse; my back pains me all 

the time, more or less, and I am continually reminded of being a 
cripple; I have not slept hardly any in the last two weeks on ac- 
count of the pain. My services in my business were worth five 
thousand dollars a year; my injuries required that I should be 
under the treatment of a doctor, and I employed Dr. Baker, who at- 
tended me until bis death, and after his death I engaged Dr. Good- 
win, and during his absence I have been under the treatment of 
Dr. Holt; I have been under treatment ever since I received the in- 
jury, and fear that I will continue to be so in the future. I paid 
Dr. Baker for his services something before his death, and paid Mrs. 
jaker two hundred dollars after iis death. At first he came to see 
me two or three times a day, and after that two or three times a 
week ; Dr. Goodwin sees me all the time; Dr. Holt has been to my 
room every night. I find that since the accident I do not recol- 
lect things as well as I used to. When I was sick I had a negro 
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boy to nurse me; he was, worth thirty or forty dollars a 
24 month ; he was with me : all the time. TI have lost the use of 

my right leg; my suffering at the time and since the acci- 
dent has been all I could bear; I have no hopes physically. 

On cross-examination the plaintiff testified as follows: I was born 
in 1847. The carsiwere running; thirty-five to forty miles an hour, 
though I had no fmeans of measpring the speed, except by seeing 
things pass and the land running, I don’t think the speed was any 


greater when they ran off than before; I was silent on account of 


the fast running;'I heard a gentleman say at Cuthbert that the 
train was behind time. 


Dr. Atbpert Goopwix, being sworn for plaintiff, testified as fol- 
lows: I am a physician and reside in Eufaula; have been practicing 
nearly eleven years. Since the time the plaintiff got up I have been 
with him every day, with the exception of five or six weeks, when I 
was absent from the city. When I was first called in I found him suf- 
fering from a hip bruised and contused from some violent injury, and 
a diseased spinal chord consequent upon the concussion. Such an 
accident as has been described would be likely to produce such a 

result. 1 think his suffering has been very great. From my 
23 knowledge of the injury, I should think he would suffer more 

or less; he has oecupied the same room with me in the last 
day or two, and his condition has not been so good as when I saw 
him two weeks ago; I think it extremely doubtful that he ever re- 
covers; the probabilities of the injury continuing are very great. 
In such accidents if they don’t recover in a short time the injury is 
likely to be permanent. He seems'to be suffering either from inflam- 
mation or change ip the structure of the spinal chord; there is some 
inflammation of the chords or membranes of the spine, which causes 
the suffering in his back. An inability to rotate the spine—one of 
those vertebra that go to make up the spinal column; if properly 
rotating they can rotate on each other; he cannot turn his head 
without pain; the spine is one of the most vital parts of the anat- 
omy of man, and an injury to it is calculated to break up the nerv- 
ous system entirely ; the spinal cord is a continuation of the brain, 
which would sometimes be affected by an injury there and some- 
times would not, but where the entire mass is contused it is likely 

that the brain would be involved in it. I think his brain has 
26 been affected in the way of loss of memory; if he gets well 

that will be:removed too. I suppose a reasonable charge for 
my services would'be $100. If he requires as much attention in the 
future as in the pagt the reasonable charge for the services of a physi- 
cian would be : about ! $500 a year. The probabilities are that he will 
require more or less attention in the future; he may get worse and 
require attention tivice a day or only once a week. He complained 
of being restless last night and was in pain; that has been his con- 
dition more or less,since [ have been with him. In his present con- 
dition he can transact some business, but not the amount he did 
before. I have had every opportunity of observing him; his injury 
would have the effect to destroy his genital powers or diminish their 
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capacity. I think it has resulted in that way to some extent. His 
general health has greatly depreciated, and the right leg seems to 
[be] in a kind of paralytic state; not a decided paralysis, but a want 
of vitality; 1t iscold and the sense is obtuse. Ile has the symptoms 
of paralysis about the sphincter, an inability to hold his feeces at 
times, especially when his bowels are a little disposed to be loose, 
and inability to control himself sufficiently long to get to the 
27 water-closet. Ile had trouble in passing his urine. These 
symptoms would be the natural results of an injury received 
as described. 
(It was admitted that the plaintiff had made expression indicat- 
ing pain.) 


Redirect examination : 


From my knowlé&lge of Mr. McKenzie and his injury that col- 
lapse of the nerves is probably the result of the injury, and not 
from the use of narcotics. In taking morphine the system becomes 
used to the drug, and the quantity is increased to give the effect. 
The quarter of a grain I gave him haa the effect of making him 
sleep and relieve the pain. It would not have relieved him if he 
had been in the habit of taking more than that at a dose, or if he 
had been accustomed to taking that for any length of time. 


Dr. S. A. Hort, being sworn for the plaintiffs, testified as follows: 
‘ 


I livein Eufaula,andam a physician; have been practicing about 
twenty-five years. I have known the plaintiff over seven years. 
Prior to this accident he was an active, energetic, thorough-going 

business man, apparently in perfect health. I was called in to 
28 see him some fourteen or fifteen days ago on account of the 

absence of Dr. Goodwin. I have continued my visits since. 
I found a good deal of tenderness a little above the middle dorsal 
vertebra, the third, fourth, or fifth. There was curvature of the 
spine, with a good deal of tenderness and intense pain extending 
down through the thigh and hip. He seemed to be very much 
prostrated by the accident. He seems to be a physical wreck com- 
pared to what he was formerly. This condition would be the result 
of spinal concussion. ‘There is more or less paralysis of the right 
limb, and his toes are inclined to be drawn in. He straddles his 
legs a little in locomotion. ‘There is six or eight degrees difference 
between the temperature of that limb and the other. It is partial 
paralysis. Judging from his present condition, it is likely to be per- 
manently so. Unless thespinal irritation subsides his general phys- 
ical condition is likely to remain as now. Patients are not likely to 
recover after the expiration of twelve months. If they do not re- 
cover in that time the recovery will not be complete. I think his 
condition is worse than a few months ago. The indications are that 
he will grow worse. Tor two or three days after I first saw him he had 

great difficulty in urinating. He complained very much. 
29 Paralysis of the sphineter and bladder are the natural results 

of such an injury. There was a slight lateral curve of the 
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spinal column. Tlie concussion of the spine would probably pro- 
duce that. This injury might result in paraph-aga or hemaphlaga 
if it continues. Hemaphlaga is where the upper parts of the body 
are paralyzed ; paraphlaga where the lower part is paralyzed. Such 
an injury does not: necessarily affect the brain, but if there is a 
molecular change 6f the spinal chord, even the meminges of the 
spinal chord, it ma¥ affect the brain, because the brain is a contin- 
uation of the spinal chord. Such injuries very frequently affect the 
genital organs. He seemed to be perfectly broken down with neu- 
ralgic pains, facial, in the lower limbs, and in his shoulders, so as 
to prevent his sleeping, and was nauseated. These would be the 
natural results occyrring from an injury to the spine. I suppose 
twenty-five or thirty dollars would be a reasonable fee for my serv- 
ices. Judging from what [ have seen, bis probable medical expenses 
in the future, if netessary, would be four or five hundred dollars a 
vear; mi aybe a thousand, if he re quired much attention. I 
30 do not think he would [hi ive} been quieted with one-third of 
a or ry if he had been in the habit of using morphine. The 
character of his slkep is very disturbed. I wat tched him several 
nights and Ss seemed to be dreaming and startled and cried out. 
The dreams and disturbed sleep were consequent upon the injuries 

he sustained. 

The plaintiff then rested his ease. 
' 

D. M. GuGet, being sworn for the defendant, testified as follows: 


[am master mechanic of the Central road in Macon, and look 
after the locomotive department. The engine that run off was in 
perfect order when/‘it left that day. [have known the engineer as 
an engineer for ten years. Ee was very conversant with his work. 
I always looked upon him as being a good, careful engineer. He 
was running one of our best locomotives. It was the favorite with 
the men on the road. I have been in this department twenty-two 
years. 


On cross-examinuation this witness testified: 


The name of the engine was Forrest City. I saw the engine the 
day before. ' I did not examine it individually. When there 


ol is anything wrong about an engine it is reported to the engi- 


neer. I did not examine the engine personally. 


Redirect examination . 


I had a man to do that business; it is the engineer’s duty to re- 
port anything that is wrong with.the engine. 


S. J. Kent, being sworn in behalf of the defendant, testified as 
follows: . 

| have been loeamotive engineer for ten or twelve years; am an 
employé of the Ceritral railroad; the engine that ran off was in good 
condition ; I was the engineer; 1t was in perfect order when I left 


| 


14 THE CENTRAL RAILROAD AND BANKING CO. OF 


Macon; I examined it before I came out; the front truck and 
tender was broken after the run-off; the engine did not run off the 
embankment; I was running twenty-five or thirty miles an hour; 
I cannot tell the rate of speed only by my judgment and experience 
and by looking at the mile-posts; I was a little behind time; our 
running speed was twenty-five miles an hour, as well as [ can recol- 
lect; we ran off on a curve; the engine was the last thing that got 

off; the cars dragged the engine off; I don’t know what car 
o2 went off first; I assisted in getting the passengers out of the 

cars, and went up on the embankment afterwards; I could 
not see the road-bed enough to tell what caused the accident ; the 
track was torn up, I suppose, for one hundred yards; some of the 
heads of the ties were broken off; the stringers and cross-ties were 
all fastened together ; I can’t tell exactly the speed of the train; | 
was not looking at the mile-posts that evening; I was running at 
the regular schedule; I was increasing the speed a little; there was 
a down grade a good way; I blew the signal to put cn the brakes 
for crossing, and it was that quick that the thing happened. 


Cross-examination of S. J. Kenr: 


I had nothing to attract my attention to the mile-posts that even- 
ing; I was about eight minutes behind time the last time I looked 
at my watch; I was fifteen minutes behind at Brown’s station; I] 
looked at my watch after I left Hatcher’s, and [ was endeavoring to 
make up for lost time between there and Eufaula; of course, we 
make up for lost time as quick as we can, not to run reckless; the 
speed decreased when I put on the brakes; from Hatcher’s station 

I was trying to increase the speed to what I was allowed, and 
do it continued to increase until I apphed the brakes. 


W. F. SHe_iMAn, being swori in behalf of the defendant, testified 
as follows: 


I am traffic manager of the Central railroad ; was superintend- 
ent of the Southwestern Railroad Company in 1882; I was responsi- 
ble for the condition of the road-bed, which included the road, rolling- 
stock,etce. The track at the place of the accident was « stringer track ; 
the stringers were under the rail, running the length of the rail, 
about six by nine inches, the iron being spiked to them ; the stringer 
was fastened to the cross-ties with wooden pins. The one at that 
point was forty pounds steel rails, which were put down about 
eighteen months before; the rails were joined together generally 
with fish-plates. I suppose the road-bed was put down during 1860; 
the soil is very fine, hard, good soil for a road-bed ; I saw the track 
several times during the eighteen months, but cannot say how long 
the stringers or cross-ties were put into it; it was in good condition ; 
I think a train could run over that track with safety as fast as the 

engine could pull it; forty miles an hour is about the speed 
o4 for an engine ordinarily. As to the relative strength of the 
stringer compared to an all-rail track it depends upon the 
circumstances; some roads use as high as seventy-pound rail, but 
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for the traffic of this road the track is sufficiently strong: that is my 
opinion as an expert; there is great diversity of opinion; the older 
roads were built with stringers, because the r: ails were too light; from 
my knowledge of railroad building this track was a safe one, taking 
into consideration the accidents on this and on other roads. I was 
at the scene of the'accident the next morning; could not discover 
the cause of the accident, though I made an examination for this pur- 
pose; I saw no rotten timber on the track that would cause the acci- 
dent; there may have been some timber under the cars that I did not 
see; the rails were broken after the train ran off and the stringers 
and cross-ties were torn up for a conple of hundred yards; there was 
one wheel which struck against the stringer, which was a particularly 
good one, being hard timber: I could not tell whether the rail was 
broken before the accident or not; I saw the broken rail very near the 
point where the cars appeared to have gotten off; all that saw were 

fresh breaks. Steel rails are more liable to be broken in cold 
30 weather; there is no way known to prevent such breaks; 

is the best rail known; it is being used on all first-class roads; 
in a run-off it depends upon the speed of the train as to how much 
it tears up things. Those rails were bought in Pennsylvania. | 
think that all the rails we buy prove to be good ones. We regard 
Mr. Russell as a competent conductor and a discreet man. ‘The en- 
gineer is regarded;as a first-class engineer. I never inspected the 
Wheels or the running gear of that particul: ir train. 


On ecross-examination this witness testified as follows: 


I have been in the railroad business twenty-five years. I have 
been engaged with this particular road twelve years or thirteen years. 
There has been no! stringer track built in the last few years that I 
know of. The Certral and its branches are the only ones I know 
of that use it. I do not know that they have been discarded be- 
cause they are not gafe for travel. The Mobile and Girard road has 
a stringer track. Phe Central does not control it. We are now re- 
placing stringer tracks with tie track. One reason is that the dam- 

age to the property when the cars run off and the tearing up 
36 of the track is less than with a stringer track. I think it 

requires less care to keep up a stringer track. There are 
more pins, but lessicross-ties. We have no more labor on that kind 
of a track than on a cross-tie track. It does not require more skill 
or care. 1] cannot Say there were a number of accidents about that 
time. There were po more on that than on other roads of the same 
length. Wedo not have frequent run-offs. I have not counted the 
I arrivéd at the scene about six or seven o'clock in the 
morning. Ido not know that they had burned up a good deal of 
the timber of the wreck. There was a force at work there the next 
morning. I examined the road a few months before the accident, 
I think; don’t recallect stopping at that place. We travelled from 
six to eight miles an hour; at that place probably five, six, or seven 
on account of the grade. I presuthe the emb: inkment was twe nty- 
five feet high. I don’t remember any of the cars lying bottom up- 
wards; one or two were lying on their sides. ‘The first-class car was 
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broken pretty badly; the sleeper was damaged about twelve hundred 
dollars’ worth. The traffic over the road is a great deal heavier than 

it was two or three years ago. The engine was very light. 
od We have been in the habit ef running sleepers for the last 

two or three years; in the last few years we have been run- 
ning freight cars much heavier loaded than before; the first cars 
used were from sixteen to eighteen thousand pounds’ carrying ¢a- 
pacity and from sixteen to.twenty thousand pounds in weight; they 
now have a capacity of forty thousand pounds and weigh from 
twenty to twenty-one thousand pounds; a forty-pound rail on a 
stringer track is not regarded as a very light rail; ours is the only 
road that uses the forty-pound rail that I know of. I made no 
charge against Mr. Russell; have no recollection of his saying that 
the track spread. I don’t remember that Mr. Stephens called my 
attention to the fact that | was shown the old timbers, or that the 
stringers were rotten. One cause of a railroad train getting off the 
track 1s the widening of the track; the impetus of a train Is to go 
straight ahead, and the rail en the outside is made higher than on 


the inside to overcome that impetus on a curve; the elevation of 


the rail would not have to be so great to prevent the train from 
going off at the rate of six miles an hour as if it was going at the 

rate of sixty miles an hour; of course, the elevation is in pro- 
08 portion to the velocity; it is not necessary for the elevation 

to be made to keep it on the track; some roads make no 
elevation ; it is just a matter of theory ; I know that a train started 
in a straight direction will go in that direction until it is diverted ; 
the wheel on the outside curve bears against the track on the out- 
side with a sufficient force to change the direction of the course; 
if a wheel did not have flanges the train would not stay on a straight 
line; it is the flanges and the track that keeps the train from run- 
ning off; the upward pressure is increased as the speed becomes 
greater and the pressure of the flange on the rail is increased ; 1f 
there is a greater pressure there would be a tendency to widen the 
track ; these bolts are all that keeps the track from widening; if the 
pins should decay of course there is no force to resist the tendency 
to spread; it is not necessary to put a stringer into a slot to prevent 
the spreading ; without the pins it would not amount to anything ; 
of course if there was a slot the weight of the wheel would press 
down upon it at that point; 1 don’t know that it would be possible 
for the stringer to be pushed out with that weight on it; of that 
would be additional resistance; in some portions of the track 

we have those notches; I regard it just as_ safe with- 
ou out them; us to whether it would be more proper to have 

them or not would be arrived at by experience; the wheel 
that I noticed particularly as having gotten off was on the outside 
of the curve; | don’t know which wheel got off first; if the train 
had jumped the track because the elevation was not sufficient it 
would have jumped the outside rail first, I presume. | 
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Redirect examinatior : 


I saw a stringer that seemed to be the first point where the wheel 
struck on outside of the curve; it may have been a little out of posi- 
tion, but appeared; to be in position; it was fastened to the track 
when I saw it. : 


Recross-examination : 


The face of the wheel was from three and a half to four inches: 
the track would have to widen more than that to get them off. 


Redirect examination: 


The car-wheel was pressed on an axle by hydraulic pressure, and 
make- the same revolution as the axle; the outside rail on a curve 
is raised to resist the centrifugal force; there is less friction where 

the rail is raised; itis elevated so that engines can get around 
40 with less poiver; curves resist the impetus of a train; we do 

not have an’accident two or three times a week ; we had as 
few comparatively:as any road im the South; the stringer track is 
regarded as safe for traffic as the tie track ; our engines are as heavy 
as the heaviest cars; the track is sufficiently strong to carry heavier 
machinery than we have got; Capt. Raoul is not the president of the 
Southwestern railroad ; he is the president of the Central railroad. 


(It was admitted that the Central railroad was the lessee of the 
Southwestern railroad.) 


Inanswerto question of plaintiff — said: Ihave neveroperated any 
new railroad; I presume that the steel rails would be more likely to 
break in extreme cold weather than iron; it was very cold that day, 
but I don’t remember seeing any Ice. 

? 
4] A. L. Ciifron, being sworn in behalf of defendant, testified 
as follows: 


I am supervisor of the Montgomery and Eufaula railroad. I got 
to the scene of the:accident shortly after it occurred; I carried an 
engine, a pussenpver car, and two or three hands: | was the first one 
there, | think; | brought the passengers back to Eufaula and then 
returned to straighten up the track about 8 o'clock at night; part of 
the track, was torn up; | think the wheel mounted on the outside of 
the curve; of course, the wheel on the inside struck the stringer and 
the rail; there are‘signs where the wheel mounted the rail; the 
stringers were torn uy) for about- two hundred feet: | could tell 
where the cars first leftthe rail; the stringer where the wheels first got 
off were good; I tlrink the wheels mounted it and, of course, it was 
mashed; the stringer was on the track when I saw it—fastened to 
the track with wooden pins; the, elevation of the outside rail is 
about two and a kalf to three inches. I have been at the business 
a little over fifteen! years. I worked on the Southwestern in the 
years 1579 and Isso; I replaced the track there once, but did not 
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give it more elevation than it had before. We left a portion of the 
stringer where the wheel left the rail upon the track—the 
42 part that wasn’t mashed up; the stringers were twenty-four 
feet long; it was a sound stringer, of good heart pine; it is 
hard to say how long it was on the track, but, judging frem its ap- 
pearance, it was about two years ; a stringer will ordinarily last from 
five to six years; the cross-ties at that point were pretty good, and 
were able to support the track ; the cross-ties were about three feet 
apart; that is a sufficient number of cross-ties for a stringer track ; 
we put a pin in each end of the stringer; that was the way it was at 
that point ; there was a little timber carried there, to take the place 
of some stringers; there was a pile of old lumber that had been 
taken out, of the track that was used for building fires, ete.; we might 
possibly have used some for the present; I tried to ascertain the 
cause of the accident and made a careful examination; where it 
appeared to have climbed the rail the track was a good gauge; the 
stringer on that rail was a good stringer and was in position where 
the wheel mounted it; there were no signs of a broken rail at that 
point; there were some further on. I cannot tell what caused that 
accident ; if there had been a spreading of the cross-ties the wheel 
would have mounted the track inside; the track was torn 
43 up about the length of the train; when a train running thirty- 
five miles an hour runs off on a stringer track it leaves the 
track in a pretty bad condition. 


JOHN CHAMBLISS, being sworn in behalf of the defendant, testified 
as follows: 

I am section-master from Eufaula to Harrell’s Cut ; we go over the 
track about once a month looking for bad stringers; walk and ride 
over it; I sound the timbers with an adz, and if they sound dead | 
take them up; if not, I ‘eave them there; I sound all that accord- 
ing to my opinion need sounding; I sound every one that is likely 
to be rotten ; if it looks good I don’t hit it; if I find them decayed 
enough I take them out. I inspect the rails by looking at them ; 
the rails are fastened together with clamps; sometimes the nuts 
work loose, and we do not know it ; they do not all get loose at once; 
if they are very loose you can tell by looking at them ; we go over 


the section once a week ; sometimes we don’t go there on account of 


other work, but we go sooner the next week. I was over the 
44 day before the accident. I believe I put new ties there about 

two weeks before, or maybe longer, and took out every tie 
necessary to be taken out. Jexamined the pins when I put in those 
ties; the rails, the stringers, and the pins wereall good. I have re- 
paired tracks about eight years. I commenced as a laborer, and 
have been section-master about four years. I always bad as much 
lumber as I needed; at the time of the accident I had a good lot of 
cross-ties on hand. I didn’t haveso many stringers; I did not have 
a fixed number of stringers to put on a mile of track in a year; | 
always take them out, as they are necessary to come out. We go 
along and fill up all the low places in the road once a year and put 
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in cross-ties ; and about once a month, or probably not so often, for 
stringers ; sometimes I am cver some portions every day, and some- 
times it is a week before I see some portions. I had sufficient force 
to keep up the section. I work constantly. I make the pins witha 
pin-mold; when I make the pin too small I throw it away; some- 
times I drive ina pin that is not exactly full all the way through, but 
that is seldom ; the fastenings were all in place on the rails that were 

thrown off; the track was in good condition at the time of the 
45 accident; I applied the gauge myself, and it was good; the 

end of the stringer towards Georgetown was split; it was 
sound ; there was a portion of it put back in the track until we could 
fix the track better; the track was in position where I applied the 
gauge; it was in as good conditign along there as at any other 
point; I brought timbers there for the purpose of repairing the 
track; I think there were some old timbers brought there to assist 
in getting the cars back on the track. 


Cross-examined : 


My section is eight miles long; I had five hands; as quick as the 
lumber train throws off the stringers we go to putting them down ; 
when it is delayed we wait; I have found some stringers I might 
have taken up if I had a stringer there, but I did not consider it 
unsafe. Once this spring I did put back a stringer that I had taken 
out; I never did it before; the downgrade commences at the wire 
bridge and runs to Jolly’s wood rack ; then there is a little upgrade, 
and then a downgrade to the place where the accident occurred. 

I generally drive the pins in myself; I can’t say that I ex- 
46 amined all of the timbers after the accident; I examined more 

than one stringer r; I wen- there to get the track in order; 
the inside rail was in “position ; the pins that fastened the cross-tie 
to the stringer were broken and some pulled out; I don’t remember 
whether all the iron was pushed off or not; I saw two or three bar- 
lengths torn loose from the stringer. 


W. M. Dickinson, being called for the defendant, testified as 
follows : 


I am car inspector of the Central ‘maul and have been for twelve 
years; I inspect the’cars every day; I inspected the train that ran 
off the track on the seventh day of ‘December, 1882, the day before 
it went out; I found nothing wrong with it; I have been in the 
railroad business twenty-seven years ; I went between the cars to 
inspect them; I struck the wheels with a hammer. 


T. G. Russet, being sworn for the defendant, testified as follows : 


\ 
I was conductor on the train that ran off; I think we were run- 
ning about twenty- five to thirty miles an hour; I have been running 
seven or eight 3 ears; I ran as brakesman and baggage-master 
47 before I ran as powrer' Hote ; [can get a very good idea of the 
speed of a tragn while it is running. 
@ 
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On cross-examination this witness testified : 


I was in the second-class car sitting on a seat; I was not talking 
to any one; I was looking out the window ; I was not specially think- 
ing about the speed of the train; we were a little behind time and 
I was thinking if we would get in on time; that was my second 
trip on that particular train; I was not a regular passenger con- 
ductor ; I considered myself a good conductor; I did not tell Mr. 
Shropshire that the train ran off because the track spread; I think 
we were about ten minutes behind time; we were twenty minutes 
behind leaving Brown’s station; I did not have to wait at Dawson ; 
we had made up five minutes in eight miles; I think the schedule 
between Brown’s station and Dawson is about twenty-minutes ; the 
freight train was behind, too; we did not meet at all. 

48 Horace Witirams, colored, being sworn in behalf of the 
defendant, testified as.follows: 


I was one of the track hands under Mr. Chambliss last December; 
the track where the accident occurred was in good fix ; we had re- 
paired the track the fore part of the week before and examined every 
tie and pin from one end of the stringer to the other, taking out old 
pins and putting in new ones; the track, the stringers, and cross- 
ties were all solid ; we take a footadz and hit every pin to see if it 
is sound, and whenever one gives away we putin another; I have 
been on that section five vears. We commence working every 
Monday morning at one end and work al! the week and then take 
one day to go over the road to see if it is all right. 


On cross-examination this witness testified : 


I don’t know how much track we go over in five days; it was 
only one time that we put down timber we had taken up; that was 
a sound stringer, but was split, and we sawed off a piece; that was 
either before or after the accident. 


Defendant then closed. 


49 A witness named THomAs LANCASTER, being sworn in re- 
buttal for plaintiff, testified as follows: 


Prior to the accident I had been section boss on the adjoining 
section. I passed over that section where the accident occurred once 
a month in going to Eufaula—sometimes on a hand-car—and would 
walk the biggest part of the way in going back home. I went to 
the scene of the accident between night and midnight; I did not 
notice the track much until next evening. I found several stringers 
split up, and where the train first got off they had put in a piece of 
stringer. I found a low place where the train jumped off the track. 
The dash of a train seems to push the track out of line and make a 
sharper curve than before; the grade wears off and the track keeps 
settling down until it gets in that position, and the crain would dip 
in this low place and worry it out of line, and got out of line at this 
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point. We raised the track there from two to three inches. Right 
at that point I didn’t see any rotten timber; there was some rotten 
timber along the road in the same section and in the vicinity where 
the accident occurred. 


(Defendant, by its attorneys, objected to the testimony as 

a0) to the condition of the road at any point than that of the ac- 

cident. ‘The‘objection was overruled. Defendant, by its at- 
torney-, excepted.) 


I didn’t see any rotten timber along there that would have given 
away; I pushed the track in line; I did not see a mark on the rail 
where the train first got off; the train appeared to leave the track at 
the deepest place; the iron was torn up from there on. I have been 
discharged by the railroad. 


This witness testified on cross-examination as follows: 


You could have seen that depression in going along on any low 
thing; I think you could have seen it on a pole-car; 1t did not look 
like a man who had experience and looking for such things could 
have failed to see it while riding of an engine; it would be impos- 
sible for him not to have noticed it if he had been looking for such 
things. I found the depression after the track had been tem- 
porarily repaired. The old ties had not been taken up. From 
the centre of this depression back the way it was going it tore up 
the left-hand side of the track. It seems to me that the force 
of a train is greater when it strikes the point of [ aa ] curve 
going out or coming in; after it comes in it becomes more 

uniform and doesn’t effect the condition of the track 
5] so much; the accident occurred at the point of the curve 

towards Eufaula. I do not know that it was one hundred 
and fifty feet from the point of the curve. I don’t think it more 
than a stringer length or two from the point of the curve. I sup- 
pose the engine was three or four hundred feet beyond the point of 
the curve; sometimes the cars run off and the engine passes over ; 
there are some accidents that we never know how they occur. I 
think the two rails were on a level at the place of the depression ; if 
anything, the outside was the lowest. I think a man who was ac- 
quainted with keeping upa track in a curve would have noticed 
that depression. 


On re-examination this witness testified as follows: 


The road kept getting down until it got out of line; a track on 
an embankment is more liable to wash away than elsewhere. | 
have never seen Mr. Clark drinking. I do not have any idea that 
he would notice things if he rode on an engine with the engineer, 
fireman, and a little boy. The dirt is rounded off on the outside 
of the track. When there is a low place the track will keep creep- 
ing. Ido not know where the slack of a track commences at. 
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o2 JouNn Moore, being sworn in rebuttal for plaintiff, testified 


as follows: 

[ reside at Hatcher’s station, a little over a quarter of a mile from 
the road. I frequently walk to Georgetown. I pass the place where 
the accident occurred. I would go to Georgetown once or twice a 
week. I thought the track along there was in a decaying condition. 


In answer to a question of defendant this witness said: 
I cannot tell you the life of a cross-tie or stringer. 
In answer to a question by plaintiff this witness said: 


[ think I know a piece of decaying timber when I see it. I have 
known the condition of the road for 12 years. In ’S2 it was in a 
decaying condition; more so than for years before; it ran through 
my farm. My farm is six or seven miles from where the accident 
occurred. I don’t know how many rotten ties were In that curve. I 
have been getting cross-ties; the sap decays some time before the 
heart ; the sap will decay in one, two, or three years; the heart will 

last five or six years. I have been a farmer all my life, and 
53 have been in the timber business, farming, and otherwise, for 

fifty years; by saying that the ties were in a decaying con- 
dition I mean that they were in an unsafe condition for the pur- 
pose for which they were used. I have never kept up a railroad, 
but have used timber on a farm ; it would be all conjecture with me 
as to the length of time a cross-tie would last. 


The cefendant, by its attorneys, objected to the testimony of this 
witness as to the condition of the track at other places than that at 
which the accident occurred, and moved the court to rule out and 
exclude from the consideration by the jury testimony of the witness 
upon that point, because such testimony was irrelevant, illegal, and 
immaterial to the issue. The objection was overruled and the mo- 
tion denied, to which ruling and denial by the court the defendant, 
by its attorneys, excepted. 


One Hatcuer, being sworn in rebuttal for plaintiff, testified as 
follows: I live at Hatcher's station ; I am twenty-four years old. | 
passed over Mr. Chambliss’ section several times on the train and 
walked over it twice in the last eighteen months. I walked over the 

track on the 21st of Nov., 82, from Hatcher’s to Georgetown. 
o4 I cannot say anything about this immediate place where the 

accident occurred. I noticed decayed timber within a mile 
of this place. I might have seen it right at that place. I noticed 
the tie-heads being off. I noticed it was decayed. I was with the 
boss of the adjoining section. ' I don’t undertake to locate the place 
where I saw the decayed track. I can tell a rotten piece from a 
sound piece of timber. 


When cross-examined the witness testified as follows: I can’t 
locate the place of the decayed timber nearer than a mile. I never 
observed the track any closer at this point than anywhere else. [ 
‘an’t say whether I saw any cross-ties with the heads rotted off at 
this particular point or not. 
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The defendant, by:its attorneys, objected to the testimony of this 
Witness as to the condition of the track at other places than that at 
Which the accident occurred, and moved the court to rule out and 
exclude from the consideration by the jury the testimony of the 
witness upon that point, because such testimony was irrelevant, 
legal, and immaterial to the issue. The objection was overruled 
and the motion denied, to which ruling and denial by the court the 
defendant, by its atterneys, excepted. 


55 TayLtor Moore, being sworn in rebuttal for plaintiff, tes- 
tified as follows: 


I live about seven miles from where the accident oecurred and 
about three-quarters of a mile from the railroad. I have lived there 
twelve years, and have been on the road once a week for that time; 
just before last December I went on it once a week. I was walking 
from Hlatcher’s station to Georgetown on business. I thought the 
track just about where the accident occurred unsafe; the timbers 
were not sound; a great many cross-lies were rotten. I have had 
no experience in timbers except about the plantation. I can tell a 
rotten piece of timber. 


The defendant, through its attorneys, objected to the testimony of 
this witness as to the condition of the track at other places than that at 
which the accident occurred, and moved to rule out and exclude from 
the consideration by the jury the testimony of the witness upon that 
point, because such testimony was irrelevant, illegal, and immaterial 
to the issue. The objection was overruled and the motion denied, 
to which ruling and denial by the court the defendant, by its at- 
torneys, excepted. 

j 
56 J. E. Smirr, being sworn in rebuttal for the plaintiff, 
testified as follpws: 


I live at Hatcher’s: station; I have been living there seventeen 
years. I walked ovet the place where the accident occurred about 
two months before. ] don’t know that I noticed that point any 
more than any other; it might have been right there or a little 
Ways east or west. Itthought it was unsound from rotton timbers. 
I have been using ‘timbers on my farm for forty years; if a piece 
of timber was much decayed I would notice it without close inspec- 
tion ; with close inspection I could tell a slight decay; this decay was 
mainly confined to the cross-ties; it might have been right at that 
point, and it could not have been very far from there. 1 went to 
the scene of the accident the next morning between eight and nine 
o'clock. I saw some broken timbers that seemed to be split up. | 
did not see any new stringers or cross-ties. 


The defendant, thrpugh its attorneys, objected to the testimony 
of the witness as to the condition of the track at other places than 
that at which the accident occurred, and moved to rule out and ex- 
clude from the consideration by the jury the testimony of the wit- 
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ness upon that point, because such testimony was irrelevant, 
57 illegal, and immaterial to the issue. ‘The objection was over- 

ruled and the motion denied, to which ruling and denial by 
the court the defendant, by its attorneys, excepted. 


C. A. STEVENS, being sworn in rebuttal for plaintiffs, testified as 
follows: I live in Eufaula and am a building contractor; have been 
at that business ten years; I think I understand timbers. I went to 
the scene of the accident’on the afternoon of the day after it occur- 
red; I did not make a critical examination right where the accident 
occurred ; it had all been fixed up when we got there; Maj. Shell- 
man and others were there and showed us the best they could how 
they thought the thing happened ; the timbers in the track where 
the accident occurred were apparently good timbers; I saw twelve 
or fifteen stringers lying on the road-bed that they said were string- 
ers that were in the track; they were broken and split; some was 
very good, sound timber and others showed some little signs of 
decay ; IL asked Mr. iludson, the road-master, if those were all that 
‘ame out of the track; he said he believed it was; I said there ou-t 

to he some more; there didn’t seem to be enough there to 
o8 fill the space; he said he guessed the boys had burned up 

some; I told him I thought if they were going to show us 
what came out of the track we ought to see them all; they didn’t 
take any more pains to show me anything; I looked down and saw 
part of a stringer in the fire and asked if that was one; he said he 
didn’t know; I told him if it was he ought to have burned it before; 
it looked to be very badly decayed; I walked up and down the track 
for some distance ; I found stringers at both ends of the place where 
the wreck occurred that I considered unsound; in one place I put 
my foot on a pin and saw it moved, and I took my knife and stuck 
it down in the pin and the pin was rotten; when I pulled out my 
knife the pin came with it—about four inches of it; that was on the 
end towards Macon, within one hundred and fifty yards of where 
the accident occurred; I kicked some of the stringers as I walked 
along; I found some very sound ones and others that sounded hol- 
low, and I saw what I considered pretty weak places and took a little 
switch and stuck it down into some of them two or three inches per- 

haps; I kicked off some pieces five or six feet long; I think 
59 that was on the track on the other side of the wreck; I shoved 

the stick into stringers in several places; the stick was like a 
riding switch, green sweet-gum, I believe. 


Gro. C. McCormick, sworn in rebuttal for plaintiff, testified as fol- 
lows: Tama merchant, and reside in Eufaula. I went over Sun- 
day evening to where the accident happened. I didn’t make a 
critical examination. I saw a rotten pin lifted out of a hole by 
someone. I saw about the wreck what I took to be decayed timber. 
It might have seemed sound to a railroad man, but it looked rotten 
tome. I saw a rotten place on the end of a stringer. 
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J. H. Gain, being sworn in rebuttal for the plaintiff, testified as 
follows: I reside in Babtimore. I was on the train that ran off. I 
was informed by the conductor that the train was thirty minutes 
behind time about midway between Smithville and Georgetown. 
They commenced running at an unusual speed for those roads. I 
amon the road about eleven months in the vear. [ should think 
they were running thitty to thirty-five miles an hour, and may 
have been going faster! I was in the first-class coach. The train 

went down endwWays and turned bottom upwards. I got out 
60 after the accident and went upon the track. I was not long 

in observing that where the cars left the track one stringer 
that was rotten, and, of course, the cars had to go off, as there was 
nothing to hold them ‘on. | picked part of it up & crushed, and 
showed it to number of strangers there. Afterwards. I lit it and 
built a fire and burned portion of it and other debris of the wreck 
which was badly decayed. 


Cross-examined ; 


It was rotten through. That is my explanation of the accident. 
It appeared to be rottea in the middle. It was all broken to pieces. 
This stringer was just about where they got off the track ; just at that 
very point. Itcrumbled up in my hands. The rail on that stringer 
was bent up and thrown out from the track & torn entirely loose. 
lam travelling for a: New York house. The accident occurred 
about four o’clock. I lad looked at my watch afew minutes before 
that. I was not injured. [| have no interest In this case. 


T. M. Lowry, being sworn in rebuttal for pIif, testified as follows: 


[am a minister, and reside in Eufaula. I was on the train 

6] that ran off. We were behind time at Brown’s station, it 

seems to me, about twenty-five or thirty minutes. I was sit- 

ting by the stove and felt a strange action of the cars. IL noticed 

that the train seemed ‘to shove forward suddenly. and the ear in 

front of me went down. I was thrown right up against the car and 

was stunned, and I don't know what took place after that. When 
I recovered [ was on my face under the broken part of the train. 


' 

The foregoing Was all the evidence in the case. All of the fore- 
going exceptions were taken in open court before the jury had 
retired from the bar of the court. 

The court then charged the jury as follows: 


Charge of the Court. 


f Fripay, December 21, 1883. 


GENTLEMEN: The plaintiff, James C. Mckenzie, brings his suit 
against the defendant, The Georgia Central Rh. Rh. Company, which, 
I believe, operates thik 
damages on account ef injuries reecived by him while a passenger 
in a car and upon the road of the defendant. 
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Southwestern railroad, as it is called, for 
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The admitted facts are that the plaintiff McKenzie took 
G2 the train upon the defendant’s road ata place called Cuth- 
bert, in the State of Georgia; that he bought his ticket and 
paid the fare; that he occupied i place in one of the ears of the 
train, and that when the train had proceeded westward from Cuth- 
bert towards Eufaula, Ala., and within a few miles of Eufaula, Ala., 
ata place where there was a curve and a downgrade, that the cars 
were from some cause precipitated from the embankment, some of 
them very much broken.up, and that this plaintiff was then and 
there injured, and also other persons who were passengers upon the 
ears. The accident having occurred as shown and not denied, and 
the injury resulting therefrom, and it is not denied—the injury to 
this plaintiff, | mean—the presumption of law arises that the de- 
fendant railroad company is responsible to the plaintiff in damages 
for such injury. There is no question arising here as to the con- 
duct of this plaintiff contributing to the injury. Ie was in his 
proper place, a passenger in the car and upon the road of the com- 
pany, and no question is made and none arises as to whether there 
was on the part of this plaintiff anything in his conduct contribut- 
ing to this injury. The case, then, stands before you as one 
63 for damages—that is to say, the prima facie case stands before 
you as one for damages. 

The accident having occurred and the injury having resulted 
therefrom to the plaintiff, the question is, first, negligence on the 
part of the defendant company. Is it shown, or is the contrary, 
due diligence, shown? ‘That is the first point and that is the main 
point; that is the question upon which most of the time of the 
court has been consumed. Of course there is another question 
back of that, and that is the measure of damages, which I will 
come to after awhile. The rule is laid down in the statute of the 
State of Georgia, where this accident happened, for it did happen 
in the State of Georgia, and it is claimed and conceded that this 
case is governed bv that law, but I apprehend the law to be very 
much as it is stated in the statute of the State of Georgia, and if 
we do without this statute [ would perhaps in this place and in 
this case formulate a law as nearly as | can as has been formulated 
in the statute of the State of Georgia. Ditferent words are some- 
times used to express the same idea, and different words often con- 
vey dilferent shades of the same idea, and some comment has 
perhaps arisen upon this subject of negligence as to the language 

in which the idea hes been expressed by the various courts 
64 In the various parts of the country, if not even by legislat- 

ive vodies. The rule as given by the statute of the State 
of Georgia is before me. It has often been referred to in the 
progress of this case, and I refer you to it again, as I think it will 
furnish you the true rule by which you will determine what is, 
perhaps, the main question in this case—that is to say, the ques- 
tion of negligence, or no negligence, as the facts have been proven 
before you on the part of the railroad company. Will you give 
your attention to this carefully ? 
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“A carrier of passengers is bound also to extraordinary diligence 
on behalf of himself and his agents to protect the lives and_ per- 
sons of his passengers.” 

Now, it might be stated differently; it is stated differently In many 
of the authorities that have been read—that is to say, different 
words have been emplpyed, but the same idea substantially runs 
through them all. | 

The Supreme Court of the United States, in a comparatively re- 
cent case, has given usa deliverance upon this subject as to the rule 
which is to be observed and by which the responsibility of railroad 
companies who carry passengers is to be determined, and they say : 

“These and many other adjudged cases cited in approved 

65 and elementary treatises of acknowledge- authority show 
that the carrier Is required, “us to passengers, lo observe the 
utmost caution, characteristic of very prudent, careful men. He is 
responsible for Injurieg received by passengers In the course of their 
transportation, which Might have been avoided or guarded against 
by the exercise on his part of extraordinary vigilance;” using the 
same word that is used in the statute of Georgia, “ extraordinary 
vigilance, aided by the highest skill. This caution must necessarily 
be extended to all depfartments, or means employed by the carrier 
in the transportation @f passengers.” ‘This case here has reference 
mainly, I take it, to the track of the defendant railroad company, 
and the same rule of the Supreme Court applies here to the ear and 
its appliances ; applies equally to the road-bed, and to the track of 
the railroad company.’ That duty the law enforces with great strict- 
ness; for the slightest negligence or fault in this regard from which 
injury results to the pgssenger Is liable in damages, and | apprehend 
it to be the correct rufe. When treating Upon this subject and «dis- 
cussing this subject of transportation of PuSseneers by the means of 
steam, which is in it} nature dangerous if not governed properly 
and with gread care, there is, perhaps, scarcely such a thing 
gligence, because where the interests are so great 


HU as slight neg 

life is involveck and personal safety and security is involved, 
and slight negligencejunder such circumstances, when there is such 
responsibility resting tupon the carrier, becomes indeed gross negli- 
gence in the eve of the law. 

To recur now to the statute of (Georgia. Whether you say the 
utmost care, the highpst care, or extraordinary care, we mean about 
the same thing, and the statute of Georgia, “ A carrier of passenyers 
is bound tp extraordinary diligence on behalf of himself and his 
agents to protect theflives and persons of his passengers.” “* Extra- 
ordinary diligence.” + There are a number of books here which | 
have examined. It ds sometimes stated “ utmost care” and “ very 
highest care,” and Infone case, a case from the Supreme Court of the 
L'nited States, it is “¢the highest possible care, “ greatest possible 
eare and diligence,” go that you see the rule upon this subject, as 
bearing upon railroad companies, Is rigorous and stringent. 

There is no indication in any of the authorities that have been 
cited that there has been recently any relaxation of the rule, but, on 
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the contrary, it is maintained with rigour, and the reason of 
67 that is because the rules upon this subject which applied to 

the transportation of passengers by the old stage method 
were not sufficient when applied to transportation of passengers by 
means of steam and dangerous agencies of that kind. Even more 
care and more caution, more skill and more diligence, are required 
now with our present means and facilities for transportation than 
were required in former years before transportation. was carried on 
in this way. 

I think, however, gentlemen, that I should state that I should state 
this to the jury. Some reference must be had to the business of the 
corporation, to the railroad company, to the character of the busi- 
ness it carries on ; whether, perhaps, it is a main line used by a 
great many people or whether it is, perhaps, some branch line used 
by comparatively few people. 

Some confusion might arise from saying that the railroad com- 
pany is bound to use the utmost diligence, to go to the very verge 
of diligence, and it might be said that that rule was to be applied 
to one road as well as another, without any reference whatever to 
the business and character of the business which the road should 
perform or be engaged in. I think upon that subject it is proper to 

say that the jury may have some regard to what is reasonable 
OS and practicable in the application of such a rule. 

To illustrate what I mean, take the present case we are now 
considering. It would be possibleto renew the tiesevery vear; it would 
be possible to renew the stringers every year or every month, but 
that would, perhaps, be hardly reasonable to require that to be done. 
imxperience, perhaps, does not show that that is necessary to be done. 
In the Georgia case that has been cited, where, you will remember, 
there was a bull upon the track, and the cars ran against the animal 
and an accident resulted and a person was injured, it would be pos- 
sivle. It might have been possible, of course, to fence this track te 
have kept the bull off the track; it might have been possible to 
have stationed @ man along the tine of this road through its entire 
length—every few paces, for that matter—and yet that is not what 
the law means by the utmost diligence; so that I think | should 
sav to the jury, and do say, that while I apply this rule and do not 
relax it, yet that it must be applied reasonably and with reference 
to the circumstances of the case, and with reference to what is prac- 
ticable, because we are dealing here, gentlemen, with a practical 

subject, and not merely with the idea. , 
6D ! may make one further remark in relation to this curve. 

it has been shown before you by this expert testimony that 
while science—mathematical science—has accounted for how this 
centrifugal force may be overcome, yet, practically, it is impossible— 
always, perhaps, impossible—to construct a track so that it shall be 
perfect and that there shall be no danger whatever because it has 
been established in ideal perfection. ‘That is not to [be] expected, 
and that is not the measure of diligence that is required of a rail- 
road company. It is not perfection, but it is the highest care and 
diligence, aided by the highest skill. 
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The next proposifion of the statute of Georgia which I desire to 
remark upon is thig: After saying that a carrier of passengers is 
bound is bound alsq to extraordinary diligence on behalf of himself 
and his agents to protect the lives and persons of his passengers, 
disjunctively —, “Sout he is not liable for injuries to the persons 
alter having used fsuch diligence afte r having used such dilige nee.” 
Now, the question js, Did this railroad company use such diligence 
In this case? Is this shown by the evidence or is the contrary 
shown—that thev-did not use diligence—that they were, in fact, 
careless? It matters not, and it is not really important to enquire, 

what the edtmpetency of these officers of this railroad com- 
70 pany was, hiow skillful they were, unless they used that skill, 

unless <n that care. If they were men that had this 
prudence, this skill that is required, from the superintendent of the 
railroad down to the brakesman, through all the grades a, They 
may have been all $killful men, but did they apply their skill? They 
may have been gautious, but did they apply this eaution? Did 
thev, in the language of this statute, use the diligence that this rule 
required ? If they did, if they came up to this rule, and the acci- 
dent occurred nevertheless, then I suppose that the accident would 
fall among that namber or in that class of accidents which are re- 
garded as inevitable, which are regarded as accidents which the 
greatest care coulce not prevent, and which the greatest skill and 
foresight could not guard against. 

A great deal of testimony has been introduced, gentlemen, upon 
the subject of neghigence, or, rather, I should say, by the defendant 
in this case, to repel and disprove the presumption of negligence, 
arising from the fact of the accident having occurred and the injury 
having resulted tofthe plaintiff; a great deal of testimony, I say, 
has been introduced by the defendant in the case, and counsel for 

the defened recognized the onus or burden which lay upon 
i] them that they must repel this prima facie case made by this 

plaintiff, alld show, in the language of the statute, show that 
they are not liable for the Injury to the person, because they have 
used extraordinaty care and diligence. Much testimony has been 
introduced and wtiany witnesses have been examined, most of 
whom are conneéted with this railroad company, but not all of 
them, to show that this road was in good order, that it was well 
operated, that thd track was properly laid, that the timbers in it 
were sound, and that no fault or negligence, not even slight, could 
be laid at the ‘loot of this corporation, its officers and agents, in re- 
spect to this road, particularly at this portion of the road at which 
this unfortunate accident occurred. 

On the other hand, there is evidence to rebut this and to show 
that this road at this point was not kept up and maintained in good 
and safe order. Jo descend a little into particulars, only a little, 
because I leave the facts for the jury and do not propose in any case 
to trench upon the duties and responsibilities of the jury to find the 
facts of the case-+but the plaintiff says no; that this road at this 

point was not maintained in a safe condition for the trans- 
72 portation gf passengers in the light of the rule which I have 
{ 
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given you; that it had in it, at and about this point, rotten 
ties. I may stop a moment to say that the question of the matter 
uf the ties upon which the road is laid is an important matter of 
course. .\ny one can see that. It is important that these cross-ties 
should be sound. Much testimony is introduced to show that they 
were not sound, but, on the contrary, were in a state of decay, In a 
state of very considerable decay, such asto render them unsound. | 
do not dwell upon the testimony upon this point about the rotten- 
ness of them, also that these stringers upon which the rails were 
laid, because it appears that this road is what is called a stringer 
road, and indeed until this case arose | was not aware that this road 
— constructed in that way. But now the question, What does the 
evidence show in regard to the timbers in this road ; because whether 
you have reference to the ties, or whether you have reference to the 
stringers, it must appear evident to any one that it is quite iIm- 
portant to the safety of the transportation of passengers that these 
timbers should be sound; that they should be thoroughly sound ; 
that they should not be such as to give away when trains 
pass over, because trains are weighty and heavy, as has been 
shown here, although, perhaps, the evidence shows that the 
locomotives used on this road are not as heavy as those used on 
other roads. 

Now, gentlemen, it is for you to determine whether this accident 
resulted from the fault or negligence or carelessness, even slight care- 
lessness, of this defendant railroad company. — If,in the exercise of the 
utmost diligence and skill, as the rule is laid down—extraordinary 
skill and care, as laid down in the ‘teorgia statute— the officers of 
this road could have found out that these ties or stringers were in- 
secure, then they were in fault in not substituting secure ones for 
them. If, however, the defect, if defect there was, was such that it 
could not, by the exercise of this extraordinary care and diligence, 
be found out, be ascertained with the means they had at their com- 
mand to ascertain it, then [ take it for granted that the railroad 
company is not liable, because the law does not require omniscience 
on the part of the officers of railroad companies, and it does not require 
impossibilities; but it does require and does exact, and it will be 

satisfied with nothing less than, extraordinary care and dili- 
74 gence to see that all the timbers in the construction of the 

road are safe and sufficient for the safe transportation of the 
passengers whom it invites to travel and be transported over its 
road. 

This, then, gentlemen, is the test, or rather I should say it is the 
rule, by which you are to determine whether the evidence in this 
case shows that this defendant railroad company, its officers and 
agents, were at fault, for if these timbers were insecure, and they 
might have known it by the exercise of this extraordinary skill, 
then they cannot shelter themselves by saving that their officers 
were competent men; if I may be allowable to use a scriptural ex- 
pression, “They must show their faith, their competency, their 
diligence, their care ; they must show it by their works.” 
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I do not know ‘gentlemen, that there is a great of law upon this 
subject. A great ypany cases have been cited, but I do not know 
that I could make it clearer if I should dwell upon them, and the 
question is now tesjed by this rule which I have given you and the 
evidence from the? stand, and it is for you to determine was there 
negligence here which resulted in this accident on the partof this 
railroad company, its officers and agents—even slight negligence ; if 
so, they are Kable. Now, it is true, when peopie tr avel on a 

75 — railroad, they take some risk in doing so, for risk attends 
that kind of transportation, but they do not take the risk 

that follows unskilffulness and want of care of the officers in charge 
of the operation of the road; but, on the contrary, the law requires, 
for the safety of tlle people who seek transportation in that way, 
that these officers qd agents should perform their duties with care 
and with diligened and with the skill which has been expressed in 
these rules I have given you. Now,there are a great many prayers 
here which have béen asked both on the part of the plaintiff and 
the defendant. Some of them, I believe, have reference to the ques- 
tion of negligence—most of them; some of them have reference 


_to the question of damages; and, perhaps, | had better in my 


main charge conclude what I have to say before | refer — which the 
parties have made. 

If, then, you get ‘a correct ap prehension of the rule which is to 
govern 1D determining the question of negligence, then the next 
point is, if you should be of the opinion that there was no negli- 
gence, not even slight negligence ; that the officers and agents and 

employes hi ul performed their duties up to this rule that has 
76 been given you, if you say there was no fault on the part 

of this defendant railroad company, then, of course, you should 
find for the defendant. If you should believe from the testimony, 
in the light of the rules | have given vou, that there was fault, and 
that this road was not what it ought to have been, that there were 
rotten timbers in the road which imperilled the safety of passen- 
gers who traveled over it, or that the grade of the road was not 
ke pt as it ought to: have been, and that upon this curve, instead of 
the outside rail bei ‘ing higher than the inside rail by the space of 
three inches, it was, In fact. level. and that. as one of the witnesses 
expressed it, th» dash of the car had driven out the gravel from 
under the ends of the ties,and that that produced the result—if you 
should be of the opinion that this road was at fault, that this fault 
conduced ant brought about this accident, then the question arises 
how mucli is this plaintiff entitled to in this action ? 

What is the rule by which you are to determine the question of 
damages—that is to say, the quantity and amount of damages? | 
will remark that it is compensatory damages. No other is claimed 
here. Damages to compensate him for the injury he has received, 
and not damages to punish the railroad for the negligence that 
is claimed té have existed here; compensatory damages, then, 
is what is claimed. A number of elements enter into this 
matter of compensatory damages. I find them stated here in the 
books, and they eomprehend “several distinct things—loss of time, 
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loss of business, capacity — earn money, expenses of cure, expenses 
of nursing, and perhaps others, and these last are to be taken into 
consideration not only for the time that has elapsed between the 
accident and trial of the suit in point, but if the injury is of such a 
character as that the disability imposed by it extends into the future 
and requires medical aid and attention, and involves the continued 
loss of ability to conduct business and make his services valuable, 
the jury will consider his prospective loss as well as his actual loss. 
I find it stated here: “A’ party injured may recover in one and 
the same suit compensation for the disabling effects of the injury.’ 
[In estimating damages the jury may consider the extent of the 
injury and whether it is permanent or not, or will require treat- 
mentor nursing, because [to] this may be added the loss of time and 
the incapacity to labor in the future, the physical and mental suf- 
fering. 
So you see, gentlemen, you look to the future as well as to 
75 the past, if the evidence shows that his condition of health 
and business incapacity and his pain and suffering will prob- 


ably extend into the future, as well as his injury from the time of 


the accident until now. 

A question has arisen in my mind in the trial of this case which 
perhaps does not call for a decision from me now, because what is 
claimed is the damages to which he may be entitled by reason of 
the loss of capacity to earn money, make gains; that this is to be 
considered during his lifetime, and I apprehend that beyond that 
there is no claim. The fact that occurred to my mind was, whether 
there might not even be a claim bevond that, because if a person is 
damaged and the result of the injury is the shortening of life— 
whether the testimony might not show, according, perhaps, to life- 
tables, which might be produced, but which are not produced, how 
long a person of a given age and sound health, if such be the fact, 
without any chronic disease, or disease that is likely to produce 
death in a short time, how long such a person would probably live. 
That probably might be considered to be within the domain of 

speculative damages and possibly could not be sustained 
7 in the courts. But I need not discuss any question 

that does not arise, because that is not claimed l-ere, 
and yet if you consider the subject merely in regard to the 
probable term of the plaintiff’s life, as shown by the testimony, 
if there is any testimony upon that subject, [ find an instruction 
asked for on this point by the defendant to the effect that there 1s 
no testimony that the jury cannot base a verdict upon anything but 
the testimony; but then I am unable to say there is no evidence in 
regard to the probable duration of the life of this plaintiff. I think 
that a fair construction of the testimony of these physicians upon 
the subject throws some light upon it. I could not say there was 
no evilence; certainly there was evidence tending to show the effect 
of the injury upon his health, and that the tendeney of it was to 
shorten his life. 

[ wish to say upon this point that although it may be difficult to 
determine what in dollars and cents would be the compensation of 
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this plaintiff for the; pains, physical and mental suffering, although 
it may be uncertain. how long this plaintiff will live, yet you will 
not therefore say that it cannot be done, and that you can make no 
computation, ino compensation in dollars and cents for such 
SU pains and sufferings. The difficulty of the matter does not 
prevent you from taking it into consideration in your verdict, 
if there is any evidence Upon which you can base 2 verdict. 

(The court read the definition of “ extraordinary diligence.”) You 
will observe that that statute is in relation to bailments. Now,if the 
Legislature had been fixing a law in regard to extraordinary dili- 
gelce, as used in réference to the carrying of passengers, I appre- 
hend they would nqt have used the words “in securing their own 
property.” Therefore, I think some confusion has arisen in the in- 
structions which have been asked by counsel for the defense upon 
that point, because :this is in relation to the law of bailments, and 
it would not be so expressed if it had been formed in view of the 
rule to be applied to common earriers. 

The defendant, by its altorneys, excepted to that part of the fore- 
gcoing charge of thé court, which is in the following language, to 
wit: 

When treating upon this subject and discussing this subject of 

transportation of passengers by the means of steam, which is 
$1 in its/elf | dangerous if not governed properly and with great 

care, there is perhaps scarcely such a thing as slight neghi- 
gence, because where the interests are so great life is involved, and 
slight negligence under such circumstances, when there is such 
responsibility resting upon the carrier, becomes indeed gross negli- 
gence in the eve of the law. 

This exception was taken in open, court before the Jury retired 
from the bar of the:court. 

The defendant, by its attorneys, excepted to that part of the fore- 
going charge of the court which is in the following language, 
to wit: 

If you should believe from the testimony in the light of the rules 
I have given you that there was fault, and that this road was not 
what it ought to have been, that there were rotten timbers in the 
road which imperiled the safety of passengers who travelled over 
it, or that the grade of the road was not kept as it ought to have 
been, and that upon this curve instead of the outside rail being 
higher than the inside rail by the space of three inches it was, in 
fact, level and that,!as one of the witnesses expressed it, the dash of 

the ear had driven out the gravel from under the ends of the 
82 ties, and that that produced the result; if you should be of 

opinion that this road was at fault, that this fault con- 
duced and brought about this accident, then the question arises, 
How much damages is this plaintiff entitled to in this action ? 

This exception was taken in open court before the jury retired 
from the bar of the court. 

The defendant, by its attorneys, excepted to that part of the fore- 
going charge of the court which is in the following language 
to wit: 
o—d00 
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In estimating damages the Jury may consider the extent of the 
injury, and whether it is permanent or not or will require treat- 
ment or nursing, because this may be added, the loss of time and 
the incapacity to labor in the future, the physical and mental suffer- 
ing. So you see, gentlemen, you look to the future as well as the 
past, if the evidence shows that his condition of health and his 
business incapacity and his pain and suffering will probably extend 
into the future as well as his injury from the time of the accident 
until now. : 
This exception was taken in open court before the jury had re- 
tired from the bar of the court. 
83 The defendant, by its attorneys, excepted to that part of 
the foregoing charge of the court which is in the following 
language, to wit: 

In estimating damages the jury may consider the extent of the 
injury, and whether it is permanent or not or will require treatment 
or nursing, because this may be added, the loss of time and the in- 
capacity to labor in the future, the physical and mental suffering. 

This exception was taken in open court before the jury retired 
from the bar of the court. 

The defendant, by its attorneys, excepted to that part of the fore- 
going charge of the court which is in the following language, to 
wit: 

So you see, gentlemen, you look to the future as well as to the past, 
if the evidence shows that his condition of health and business in- 
capacity and his pain and suffering will probably extend into the 
future as well as his injury from the time of the accident until now. 

This exception was taken in open court before the jury retired 

from the bar of the open court. 

84 The court furtber charged the jury as follows, to wit: 

Although the plaintiff makes out a prima facie case of 
negligence against the defendant by showing the accident, and the 
plaintiff was Injured in consequence thereof, and such proof puts 
the onus upon the defendant of showing that it was guilty of no 
negligence, this presumption of negligence may be rebutted by 
showing that the defendant in providing cars and roadway for the 
conveyance of its passengers and operating its road had exercised 
the utmost caution characteristic of very prudent and careful men, 
and if the jury believe from the evidence that the defendant did 
exercise such care and prudence in respect to the operation of its 
road and keeping up its roadway, then the defendant is not liable 
to the plaintiff for the injuries he received in the accident. 

The defendant, by its attorneys, excepted to this charge of the court 
to the jury, and this exception was taken in open court before the jury 
retired from the bar of the court. 

The defendant, by its attorneys, prayed the court to charge the 
jury as follows, to wit: 

The care, skill, and diligence required of carriers of pas- 
85 sengers must be proportionate to the danger of their particu- 
lar mode of conveyance, but they are not insurers against all 
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accidents, and the passengers take all the risks incident to the mode 
of travel. ‘This doctrine 1s not to be construed as meaning that the 
carr.er must adopt all the precautions that an ingenius mind sug- 
gests or have all the skill that science ean give, nor that he must 
use all the precautians which after the accident has happened it can 
be seen would have sufficed to avoid it, nor even must he use such 
precautions as one would use who knew beforelhand that the accident 
would otherwise certainly occur. 

The court refused to give this charge to the jury as prayed for by 
the defendant, by its attorneys, and the defendant, by its attorneys, 
excepted to the refusal of the court to so charge the jury. and this 
exception was taken in open court before the jury retired from the 
bar of the court. ° 

The court, in lieu of the foregoing request to charge, further 
charged the jury as follows, to wit: 

The care, skill, and diligence required of carriers of passengers 

must be proportionate to the danger of their particular mode of 
S6 conveyance, but they are not insurers against all accidents, 

and the passengers take all the risks incident to the mode of 
travel. This doctrine is not to be construed as meaning that the 
carrier must adopt all the precautions that an ingenius mind sug- 
gests, which have not been brought into approved use, nor that he 
must use all the preeantions which after the accident has happened 
it can be seen would have sufficed to avoid it, nor even that he must 
use such precautions as one would use who knew beforehand that 
the accident would otherwise certainly occur. Omniscience is not 
required of railroad officers or employés. 

The defendant, by its attorneys, excepted to this charge of the 
court, and this exception was taken in open court before the jury 
retired from the bar of the court. 

The defendant, by its attorneys, prayed the court to charge the 
jury as follows, to wit: 

A common carrier is not liable for the safety of passengers to the 
same extent that a common carrier is for the safety of property. 
Hle does not insure the safety of passengers, nor is he responsible for 

injuries suffered by them from any cause other’than his own 
S7 or agent’s negligence or wilful wrong. 

The court refused to give this charge to the jury as prayed 
tor by the defendant, by its attorneys, and the defendant, by its at- 
torneys, excepted to the refusal of the court toso charge the jury, and 
this exception was‘taken in open court before the jury retired from 
the bar of the couré. 

The court, in lieu of the last of the foregoing request- to charge, 
further instructed:the jury as follows, to wit: A common carrier is 
not liable for the safety of passengers to the same extent that a com- 
mon carrier is for the safety of property. He does not insure the 
safety of passengers, nor is he responsible for injuries suffered by 
them from any cause other than his own or agents’ negligence or wil- 
ful wrong, but extraordinary diligence, care, and prudence is re- 
quired, aided by the highest skill. 
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The defendant, by its attorneys, excepted to this instruction of the 
court to the jury, and this exception was taken in open court before 
the jury retired from the bar of the court. 
88 The defendant, by its attorneys, prayed the court to charge 
the jury as follows, to wit: The running off of a train is prima 
facie evidence of negligence on the part of the officers or employés 
of the road, and when this is shown and nothing more tlie presump- 
tion is that the negligence of some person connected with the road 
caused the accident. But this presumption is a slight one and easily 
rebutted, as there are a considerable number of cases of runs off in 
which there is no negligence. 

The court refused to give this charge to the jury as prayed for by 
its attorneys, and. the defendant. by its attorneys, excepted to the 
refusal of the court to so charge the jury, and this exception was 
taken in open court before the jury retired from the bar of the court. 

The defendant, by its attorneys, prayed the court to charge the 
jury as follows, to wit: While the compensation of the Injured party 
will not be confined to his pecuniary loss, but may embrace recom- 
pense for the pain and suffering of both mind and body which have 
resulted from the injury, and the jury may take into consideration 

future as well as past physical pain and suffering. But to 
89 justify them in doing so it must be made reasonably certain 
that such future pain and suffering are inevitable, and if they 
be only probable or uncertain they cannot be taken into the estimate. 

The court refused to give this charge to the jury as prayed for by 
the defendant, by its attorneys, and the defendant, by its attorneys, 
excepted to the refusal of the court te so charge the Jury, and this 
exception was taken in open court before the jury retired from the 
bar of the court. 

The defendant, by its attorneys, praved the court to charge the 


jury as follows, to wit: Although the plaintiff makes out a prima 


facie case of negligence against the defendant by showing that the 
ears left the track, and that he was injured in consequence thereof, 
and such proof puts the onvs upon the defendant of showing that it 
was guilty of no negligence, this presumption of negligence may be 
rebutted by showing that the defendant in providing cars and road- 
way for the conveyance of its passengers had exereised all such care 
and prudence as very discreet persons exercise 1n the management 
of their own private affairs. If the jury believe from the evi- 

dence that the defendant did exercise such care and prudence 
90 in respect to its cars and roadway, then the defendant is not 

liable to the plaintiff ior the injuries he received in the aecl- 
dent. 

The court refused to give this charge to the jury as praved for by 
the defendant, and the defendant, by his attorneys, excepted to the 
refusal by the court to so charge the jury, and this exeeption was 
taken in open court before the jury retired from the bar of the 
court. 

The court, in lieu of the last of the foregoing request- to charge, 
charged the jury as follows: Although the plaintiff makes out a 


prima facie case of negligence against the defendant by showing the 
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accident and that plaintiff was injured in consequence thereof, 
and such proof puts the onus upon the defendant of showing that 
it was guilty of no negligence, this presumption of negligence may 
be rebutted by showing that the defendant in providing cars and 
roadway for the conveyance of its passengers and operating its road 
had exercised the utmost caution characteristic of very prudent and 
careful men; and’ if the jury believe from the evidence that the de- 
fendant did exercise such care and prudence in respect to the opera- 
tion of its road and keeping up its roadway, then the defend- 
U1 ant is not liable to the plaintiff for the injuries he received in 
the accident. 

The defendant, by its attorneys, excepted to this charge, and 
this exception — in open court before the jury retired from the bar 
of the court. 

The defendant, by its attorneys, praved the court to charge the 
jury as follows, to:wit: If there is no evidence before you as to the 
probable duration of the plaintiff's life, then you cannot find dam- 
ages for future loss that plaintiff may sustain in consequence of his 
injuries. You are not left to mere conjecture as to the probable 
duration of plaintiff’s life; there must be evidence on this point in 
order to justify you in giving compensation for future loss. 

The court refused to give this charge as prayed for by the defend- 
ant, by its attorneys, and the defendant, by its attorneys, excepted 
to the refusal of the court to so charge the jury, and this exception 
was taken in open court before the jury retired from the bar of the 

‘ court. 
v2 The court also gave the following written charges, and the 
defendant, by its attorneys, excepted, in open court and be- 
fore the jury retited from the bar of the court, to each of these 
charges separately: as they were severally given by the court: 

Ist. If the jury believe from the evidence that plaintiff was a pas- 
senger on the train of the defendant running in the State of Georgia, 
and that the aectdent oecurred in the State of Georgia which 
resulted in the injury to the plaintiff, and for which this suit is 
brought, then thetdefendant cannot be held liable to the plaintiff 
for such injury if he exercised extraordinary diligence on behalf of 
himself and his agents to protect the lives and persons of his pas- 
sengers; he is not hiable for injuries to the person of the plaintiff if 
he used such diligence, and the term “extraordinary diligence” 
means that extreme care and caution which very prudent and 
thoughtful persons use in securing and preserving their own prop- 
erty used under like circumstances and when their own safety is 
involved. 

2nd. If the evidence satisfies the tury that the defendant has ex- 

ercised the;:utmost care and diligence of very cautious per- 
95 sons in providing ears for the conveyance of its passengers 

and a roadway for the transit of such cars, this is sufficient 
to authorize the jury to find their verdiet for the defendant. The 
defendant is not eompelled to show to the satisfaction of the jury 
the exact manner and cause of the accident in order to exempt it 
from liability to the plaintiff. 
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» ord. The jury, in determining the question of the care and dili- 
gence required to be exercised by the defendant company in provid- 
ing and keeping up a safe roadway for the passage of their coaches 
over it, are not to consider the tacts and circumstances as developed 
by the accident, unless such facts and circumstances could have been 
discovered by the exercise of reasonable care and caution of very 
prudent persons before the accident. 

4th. Passenger carriers bind themselves to carry safely those whom 
they take into their coaches, as far as human care and foresight will 
go—that is, to the utmost care and diligence of very cautious per- 
sons; and if the evidence satisfies the jury that there has been no 
negligence and that the damage or injury has been occasioned by 

unavoidable causality or by some cause which human care 
v4 and foresight could not prevent, then the verdict of the jury 
should be for the aefendant. 

oth. A common carrier is not liable for the safety of passengers to 
the same extent that a common carrier is for the safety of property. 
He does not insure the safety of passengers nor is he responsible for 
injuries suffered by them from any cause other than his,own or 
agent’s negligence or wilful wrong; but extraordinary diligence, 
care, and prudence is required, aided by the highest skill. 

6th. If the jury should find from the evidence that there was no 
want of proper skill or care and caution on the part of the defendant 
in the construction and maintainance of its road-bed at the place 
where the accident complained of in this case occurred, and in run- 
ning its trains at the time of the occurrence of the accident, then 
they must find for the defendant. 

7th. If the defendant had agents running their locomotives and 

cars of competent skill, and said agents used all the eare and 
95 diligence that would be used by a very prudent, careful man 

under similar circumstances, when his own safety was con- 
cerned, and without negligence, and if the defendant had agents in 
charge of their road-bed of competent skill, and said agents used 
all of the care and diligence that would be used by a very prudent, 
careful man under similar circumstances, when his own safety was 
concerned, and without negligence, in keeping up the road-bed, then 
the defendant would not not be liable to the plaintiff. 

8th. Even if the jury should believe from the evidence that the 
road-bed was out of repair at other places than that at which the 
accident occurred they cannot make the defendant liable to the 
plaintiff in this action because of such want of repair at such other 
places. 

Yth. Unlessthe jury believe from the evidence that the defendant's 
road was, at the time of the grievance complained of, at the place 
of the accident, out of repair by the fault or negligence of the de- 
fendant or its agents, or that the train of cars in which plaintiff 
was being transported was thrown off the track by the negligence 

or mismanagement of the defendant, or its agents conduct- 

96 ing or running the same, they will find for the defendant. 
10th. Carriers of passengers are not insurers of the safety 
of their passengers. ‘Their duty is measured by the danger which 
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attends railroad carriage, and the utmost foresight as to possible 
dangers and the utmost care and prudence in gus arding against them 
are sufficient, when exercised, to exempt carriers from ‘liability In 
case of an injury to a passenger. 

lith. When a passenger travels on a railroad train or any other 
public conveyance he expects to take and does take the hazard of 
such accidents as may occur to him without the want of care and 
diligence required on the part of the carrier, and the carrier is not 
liable for injury to a passenger which resulted from an accident 
which proper care and foresight, skill, or science could not have 
guarded against. 

12th. The care; skill, and diligence required of carriers of pas- 
sengers must be ‘proportionate to the danger of their particular 
mode of conveyance, but they are not insurers against all accidents, 

and the passengers take all the risks incident to the mode 
U7 of travel. «This doctrine is not to be construed as meaning 

that the carrier must adopt all the precautions that an in- 
genuous mind suggests, which have not been brought into approved 
use, nor that he ntust use all the precautions which, after the acci- 
dent has happened, it can be Seell would have sutticed to avoid it, 
nor even must he :use such precautions as one would use who knew 
beforehand that the accident would otherwise certainly occur. Om- 
hisclence is not required of railroad officers or employes. 

15th. The expressions “as far as human care and foresight will 
go” and “the utmost care and diligence of very cautious persons ” 
ure not intended to extend the rule of duty of carriers to the point 
of requiring them to become practically insurers of the safety of 
passengers; nor are they intended to extend the rule so as to prac- 
tically reyuire them to know in every case before an accident as well 
how to provide against its happening as they might learn by seeing 
the results of the accident. 

l4th. It is sufiicient for the defendant to show that its road 
98 at the place of the accident was in a sound and safe condi- 
tion, and if the jury are satisfied from the evidence that it was 
in such condition at such place, and that the accident occurred from 
some unknown and unavoidable cause, which could not have been 
provided against by the exercise of very great skill, prudence, and 
care, and if they believe further from the evidence that such skill, 
prudence, and care were exercised by the defendant in keeping up 
the road at this place and in providing safe and suitable cars for the 
transportation of their passengers, then their verdict must be for the 
defendant. 

All of the foregding exceptions were taken in open court in the 
presence of the jury and before the jury retired from the bar of the 
court. 

Thereupon the de fendant, by its attorneys, tenders this its bill of 
exceptions, and prays that the same may be signed and sealed in 
term time and made part of the record in this ease, which is accord- 
ingly done in open; court this the 13th day of the month of Febru- 
ary, in the year of our Lord eighteen hundred and eighty-four. 


JOHN BRUC E, Judge. 
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99 Filed February 18, 1884. 
J. W. DIMMICK, Clerk. 


Appeal Bond. 


Know all men by these presents that we, The Central Railroad 
and Banking Company of Georgia, Wm. Hunter, R. B. Reppard, 
and Josiah Morris, are held and firmly bound unto James C. 
McKenzie in the full and just sum of thirty-three thousand six hun- 
dred dollars, to be paid to the said James C. Mckenzie, his certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this eleventh d: ay of February, in 
the year of our Lord one thousand eight hundred and eighty four. 

Whereas lately at a circuit court of the United States for the 
middle district of Alabama, in a suit depending in said court be- 
tween the said James C. Melkenzie as plaintiff and The Central 
Railroad and Banking Company of Georgia as defendant, a judg- 

ment was rendered against the said The Central Railroad and 
100. ~=Banking Company of Georgia, and the said The Central 
Railroad and Banking Company of Georgia having obtained 
a writ of error and filed a copy thereof in the clerk’s office of the 
said court to reverse the Judgment in the aforesaid suit, and a cita- 
tion directed to the said James C. Mckenzie, citing and admonish- 
ing him tc be and appear at a Supreme Court of the United States 
to be holden at W ashington the second Monday of October next: 
Now, the condition of the above obligation is such that if the said 
The Central Railroad and Banking Company of Georgia shall pros- 
ecute its writ of error to effect and answer all damages and costs if 
it fails to make its plea good, then the above obligation to be void ; 
else to remain in full foree and virtue. 
W. G. RAOUL, [SEAL. | 
Presdt C. RR. & Bk’g Co. of Ga. 


Attest: T. A. CUNNINGHAM, Cashier. 
WM. HUNTER. SEAL. 
R. B. REPPARD. — [sear 
JOSIAH MORRIS. [seat.| 
Sealed and delivered in presence of— 
[seaL.] WM. W. ROGERS, 
Not. Pub., Chat. Co., Ga. 


Approved by me this 13th day of Feb’y, 1884. 
JOHN BRUCE, Judge. 


Filed this 15th day of February, A. D. 1884. 


J. W. DIMMICK, Clerk. 
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101 Writ of Error. 
UnIteD STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the middle district of 
Alabama, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said cireuit court: before you 
between James C, McKenzie and The Central Railroad and Banking 
Company of Gedrgia, a manifest error hath happened, to the great 
damage of the said The Central Railroad and Banking Company of 
Georgia, as by its complaint appears, we being willing that error, 
if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, de command 
you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ,so that you have the same 
at Washington on the second Monday of October next,in the said 

Supreme Court‘to be then and there held, that, the record 
102. and proceedings aforesaid being inspected the said Supreme 

Court may, cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
suid Supreme Court, the 15th day of February, in the year of our 
Lord one thousand eight hundred and eighty-four. 

J. W. DIMMICK, 
Clerk of the Circewit Court of the United States, 
Mid. Dist. of Alabama. 
Allowed by— . 
JOHN BRUCE, Judge. 


Filed Feb. 13, 1884. 
J. W. DIMMICK, Clerk. 


Citation. 


The United States of America to James C. McKenzie, Greeting: 


You are hereby: cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error 
103 filed in the clerk’s office of the circuit court of the United 
States for the middle district of Alabama, wherein the Central 
Railroad and Banking Company of Georgia is plaintiff in error 
and you are defendant in e1 ‘ror, to show cause, if any there be, why 
the judgment rendered against ‘the said plaintiff in error, as in the 
said writ of error mentioned, should not be corrected, and why speedy 
justice should not. be done to the parties in that behalf. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this thirteenth day of Febru- 
ary, in the year of our Lord one thousand eight hundred and eighty- 
four. 

W. B. WOODS, 
Associate Justice U. 8. Supreme Court. 


On this thirtieth day of May, in the year of our Lord one thou- 
sand eight tg and eighty-four, personally appeared before me 
the subscriber, W. G. M. Golson, United States marshal, and makes 
oath that he  bntdont a true copy of the within citation to James C. 
McKenzie, at Eufaula, Ala., on the 29th day of May, A. D. 1884. 

' W. G. M. GOLSON, 
U.S. Marshal. 


Sworn to and subscribed the 30th day of May, A. D., 1554. 
BENJ. P. SEALS 
Dep. Clerk U.S. Cir. Court, Mid. Dist of Alabama. 


104. Unirep States or AMERICA, | - 
. . . * ae >t) 
Middle District of Alabama, | 


I, J. W. Dimmick, clerk of the circuit court of the United States 
for the middle district of Alabama, hereby certify that the foregoing 
pages, numbered from one to one hundred and three, inclusive, con- 
tain a full, true, and complete transcript of the record and proceed- 
ings in a cause lately pending in said court, wherein James C. Me- 
Kenzie was plaintiff and The Central Railroad and Banking Com- 
pany of Georgia, defendant, as the same appear of record and on 
file in my office as such clerk. 

In testimony whereof I have hereunto set my hand and caused 
the seal of said court to be affixed, at Montgomery, in said district, 
this twelfth day of June, A. D. 1884. 

[Seal of the United States Circuit Court, Middle District of Alabama. ] 
J. W. DIMMICk, 
Clerk U. S. Cireuit Court, Mid. Dist. of Alabama. 


105 Assignments of Error. 
In the Supreme Court of the United States. October Term, 1884. 


THE CENTRAL RAILROAD AND BANKING COMPANY OF GEORGIA, 
Plaintiff in Error, 
versus 
J AMES C. McKenzir, Defendant in Error. 


And now the said The Central Railroad and Banking C ompany 
of Georgia, by A. R. Lawton, its attorney, comes and says that in 
the foregoing record and proceedings there is manifest error is this, 
to wit: 

1. First. Because said circuit court decided that it had jurisdic- 
tion of this case. 
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2. Second. Because said circuit court erred in overruling 
106 the motion to set aside the service of the summons. 

3. Third. Because said court erred in sustaining the de- 
murrer to the motion to set aside the service of the summons. 

4. Fourth. Because said court erred in sustaining the demurrer 
to the plea in abatement. 

}. Fifth. Because said court erred in overruling the demurrer to 
the complaint. 

6. Sixth. Because said court erred in permitting the witness 
Lancaster to testify that there was some rotten timber along the road 
in the same section and in the vicinity where the accident occurred, 
and as to the condition of the railroad track at other points than that 
of the accident. 

7. Seventh. Because said court erred in refusing to rule out and 

exclude from the jury the testimony of the witness, John 
107 Moore, as to the condition of the railroad track at places other 
than where the accident occurred. 

8. Eighth. Because said court erred in refusing to rule out and 
exclude from the jury the testimony of the witness Hatcher as to 
the condition of ‘the railroad track at places other than where the 
accident occurred. 

0%. Ninth. Because said court erred in refusing to rule out and ex- 
clude from the jury the testimony of the witness, Taylor Moore, as to 
the condition of the railroad track at places other than where the 
accident occurred. 

10. Tenth. Beéause said court erred in refusing to rule out and 
exclude from thé jury the testimony of the witness, J. E. Smith, as to 
the condition of the railroad track at places other than where the 
accident occu rred, 

11. Eleventh. Because said court erred in charging the jury 
108 that when treating and discussing the subject of transporta- 
tion of passengers by steam there is, perhaps, scarcely such a 

thing as slight negligence. 

12. Twelfth. Because said court erred in charging the jury that 
when the interests are so great and life is involved slight negligence 
under such circumstanes, when there is such responsibilty resting 
upon the carrier, becomes, indeed, gross negligence in the eye of the 
law. 

13. Thirteenth. Because said court erred in charging the jury that 
in estimating the plaintiff’s damages they should look to the future 
as well as to the past if the evidence shows that his condition of 
health, and his business capacity, and his pain and suffering will 
probably extend into the future as well as his injury from the time 
of the accident uftil now. 

14. Fourteenth. Because said court erred in refusing to 

109 charge the jury, as requested by the appellant, to wit, a com- 

mon carrier of passengers is not liable to the same extent that 

a common carrier is liable for the safety of property ; he does not in- 

sure the safety of passengers, nor is he responsible for injuries suf- 

fered by them from any cause other than his own or his agents’ 
negligence or willful wrong. 


i 
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15. Fifteenth. Because said court erred in charging the jury that 
extraordinary diligence, care, and prudence, aided by the highest 
skill, are required of common carriers of passengers. 

16. Sixteenth. Because said court erred in refusing to charge the 
jury, at the request of the appellant, that the presumption of negli- 
rence Is slight. 

17. Seventeenth. Because said court erred in refusing to 

110 ~— charge the jury, at the request of the appellant, that to justify 

them in taking into consideration the future physical pain 

and suffering of the plaintiff (in the court below) it must be made 

reasonably certain that such future pain and suffering are inevitable, 

and if they be only probable or uncertain they cannot be taken 
into the estimate. 

18. Eighteenth. Beeause said court erred in refusing to charge 
the jury,as requested by the appellant, that, if there was no evidence 
before them as to the probable duration of the appellee’s life, they 
could not find damages for future loss appellee may sustain In 
consequence of his injuries. 

19. Nineteenth. Because said court erred in refusing to give the 
charges asked, in writing, by the appellant as shown by the trans- 

script and numbered one, two, three, four, five, six, seven, 
11] eight, nine, ten, eleven, twelve, thirteen, and fourteen. 
Wherefore, and for divers other errors apparent on the face 
of said record, said plaintiff in error, The Central Railroad and 
Banking Company of Georgia, prays the aforesaid proceedings be 
reversed and said cause remanded to said circuit court. 
A. R. LAWTON, 
Attorney for Plaintiff in Error. 


112 | Endorsed:] Supreme Court U. S. 1884. October term. 
No. 9338. The Central Railroad and Banking Co. of Georgia, 
vn c ! 5 ~ 
pl ff in error, vs. James C. Mckenzie. Assignment of errors. 
[Stamped:] Office Supreme Court U. 8. Filed Oct. 2, 1884. 
James H. Mcikenney, clerk. 
Endorsed on cover: M. Alabama C. C. U.S. No. 300. The 


Central Railroad and Banking Company of Georgia, plaintiff in 
error, vs. James C. McKenzie. Filed 15th September, 1884. 


Mie pF ae 
" , 1ar oe 
eget EA 


4¥ 


mm yg 


+ 
t * 
.¥ 
=. CEP 
7" 
- 
4 * 
a ys 
* 
.. 
, Fo * mo 
, Es a 
Lf y « ¥ 
, “ig | ay? ¢ 


e 
a 


w 


: AP as +9 < oe tam amy 


$ P ¥ 
5, Ss 4 . & * 
* * 
” é ® vy * é 
: ee ‘ 
rut 
2 FO tee : 
. : he! { ae aes ey . *% 
© ‘ % - ee 
Py . a * ee ta 


* n ee 2 Te 
OAL EL LLL ALAA ALE RL ABBAS LALLA A PA 


a TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OcToBER TERM, 1886. 


No. 274. 


UNITED STATES, APPELLANT, 
— vs. 
GEORGE E. WHITE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 
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FILED AUGUST 4, 1884. 
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SUPREME COURT OF THE UNITED STATES. 
OctoneR TERM, 1886. 
: No. 274. 
UNITED STATES, APPELLANT, 
VS. 
GEORGE E. WHITE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 
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UNITED STATES VS. WHITE. 


1 UNITED STATES OF AMERICA, 


Circuit court of the United States, ninth cireuit, district of California. 
[n equity. 


Subpena. 


The President of the United States of America, greeting, to Gedrge E, 
White: 

You are hereby commanded that you be and appear in said cireuit court 
of the United States aforesaid, at the court-room in San Francisco, on the 
4th day of September, A. D. 1882, to answer a bill of complaint exhib- 
ited against you in said court by the United States of America, and to do 
and receive what the said court shall have considered in that behalf. 
And this you are not to omit under the penalty of five thousand dollars. 

Witness the honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 18th cay of July, in the year of 
our Lord one thousand eight hundred and eighty-two, and of our Inde- 
pe ndence the 107th. 

[SEAL. | L. S. B. SAWYER, 

Clerk, 
By J. F. OBEIRNE, 
Deputy Clerk. 


2 Memorandum pursuant to rule 12, Supreme Court U. 8, 


You are hereby required to enter your appearance in the above suit 
on or before the first Monday of September next, at the clerk’s office of 
said court, pursuant to said bill ; otherwise the said bill will be taken pro 


confesso. 
L.S. B. SAWYER, 
Clerk, 
By J. F. OBEIRNE, 
Deputy Clerk. 
[ Endorsed. } 


Service of subpend, 


U. S. MARSHAL’s OFFICE 
District of alifornia. 


I hereby certify that I received the within subpeena on the 18th day 
of July, 1882, and personally served the same on the 26th day of July, 
1882, by delivering: to and leaving with Geo. E. White, said defendant 
named therein, personally, at the county of Mendocino, in said district, a 
certified copy thereof. 
| M. M. DREW, 

U.S. Marshal, 
By A. PARKER, 
Deputy. 
San Francisco, July 29th, 1882. 


Filed July 29th, 1882. L. 8  B. Sawyer , clerk. 
2908 i 


UNITED STATES VS. WHITE. 


3 In the circuit court of the United States of America, ninth circuit, 
: district of California. 
P Bill of complaint, in equity. 
@ 
UNITED STATES OF AMERICA 
Us, > In eguity. 
GEORGE E,. WHITE. j 


To the judge of the niuth judicial circuit of the United States of America, 


in chanvery, sitting in and for the district of California: 


Benjamin ‘darris Brewster, Attorney-General of the United States, on 
behalf of the United States of America, brings this his bill in equity 
against George E. White, a resident of the county of Mendocino, State of 
Califor nia, and thereupon complains and says: 

That on the 6th day of May, A. D. 1876, in pursuance of the several 
acts of Congress of the United States passed for the purpose of subjecting 
certain public lands of the United States to the right of pre-emption entry 
ander the imstitutions, conditions, and stipulations as in said cases pro- 
vided, the defendant herein, George E. White, filed in the Humboldt 

United States land silos of the State of ( ‘alifornia, a pre-emption 
4 ~° deelaratory statement for the north half of the northeast quarter 
of section twenty-two, and the south half of the southeast qnarter 
of section’ fifteen, in township four south, of range six, East Humboldt 
meridian, in district of lands subject to sale i in the land district of Hum- 
boldt, St: ite of Californi: a, containing one hundred and sixty acres of land 
of the public lands of the United States, the said George E. White alleg- 
ing in said declaratory statement, settlement on said land on the 5th day 
of November, A. D. 1873; that on the 6th day of May, A. D. 1876, at 
the United States land office, at Humboldt, State of California, the de- 
fendant, George E. White, made the usual affidavit of pre-emption proof 
before C. F. Roberts, who was then and there the duly qualified register 
of said United States land office, and duly empowered to administer 
the oath to said White, which said affidavit, among other things, set forth 
that he, the affiant White, had made settlement on said land hereinbefore 
described ; that he had settled upon said land on the 5th day of November, 
1873, and’ that he had improved said land; that he had built a house 
thereon, aid continued to reside therein from the time of his settlement 
until said -6th day of May, A. D. 1876, and cultivated about one-fourth 
of an acre for a garden, and fenced about an acre of said land, and 
5 that he had a good frame house thereon, about nine by twelve feet in 
size, and that ‘his i improvements upon said land were of the value 
of about one hundred dollars; that said affidavit was then and there duly 
subscribed and sworn to by said George E. White, at Humboldt, State of 
California, before C. F. Roberts, the then duly qualified register of the 
United States land office of the Humboldt district, State of California. 
Your orator further avers that on the said 6th day of May, A. D. 1876, 
said defendant, George E. White, made a further affidavit in support of 
his said pre-emption, as required by law, before the said C, F. Roberts, 
who was then and there the duly qualified register of said United States 
land office, and duly empowered to administer the oath to said George 


“v 


i 


UNITED STATES VS. WHITE. 3 


K. White, which said affidavit, among other things, set forth in substance 
and effect that he was not the owner of three hundred and twenty acres 
of land in any State or Territory of the United States; that said affida- 
vit was then and there duly subscribed and sworn to by said George E. 
White, at Humboldt, State of California, before C. F. Roberts, the then 
duly qualified register of the United States land office of the Humboldt 
district, State of California. 
Your orator, further complaining, says that on the same day, to wit, 
on the 6th day of May, A. D. 1876, the defendant herein, George 
6 Kk. White, paid to Solomon Cooper, the duly qualified receiver of 
the United States land office of the Humboldt land district, State 


_of California, the sum of two hundred dollars, being a payment in full 


for the same land herein described as public lands of the United States, 
and known as the north half of the northeast one-quarter of section 
twenty-two, and south half of the southeast quarter of section number 
fifteen, in township number four, south of range number 6 east, of Hum- 
boldt meridian, containing one hundred and sixty acres of land, at one 
dollar and twenty-five cents for each acre, being payment for the same 
tract of land hereinbefore described, and which was the subject of pre- 
emption proof before said register. 

That on the same day as herein set forth, to wit, on the 6th day of May, 
A. D. 1876, C. F. Roberts, the register of the United States land office 
of the Humboldt land district, issued to George E. White, the defendant 
herein, a certificate of purchase for the same portion of the public lands 
of the United States, to wit, the north half of the northeast quarter of 
section twenty-two, and the south half of the southeast quarter of sec- 
tion number fifteen, in township number four, south of ‘range six east, 

Humboldt meridian, containing one hundred and sixty acres of 
7 land, lying and being in Trinity County, State of California, 

being the same tract of land hereinbefore described, and which 
was the subject of pre-emption proof before the said register on the same 
day as aforesaid, as herein set forth. 

Your orator, further complaining, says, that on the thirteenth day of De- 
cember, A. D. 1876, the United States Government issued and delivered 
to the defendant, George E. White, a patent for lands described herein, to 
wit, the north half of the northeast quarter of section twenty-two, and the 
south half of the southeast quarter of section fifteen, in township four, 
south of range six east, Humboldt meridian, in the district of lands sub- 


ject to sale at Humboldt, California, containing one hundred and sixty 


acres of land lying in the county of Trinity, State of California, which said 
patent is now outstanding. 

Your orator, upon information and belief, charges and avers that the 
entry and pretended settlement of said defendant, George E. White, of the 
lands described herein, and the proof of settlement and improvements were 

not made and offered as aforesaid in good faith, but, on the con- 
8 trary, were false, fraudulent, and illegal, and that the oath of said 
George E. White, on the 6th day of May, A. D. 1876, before said 
C. F. Roberts, the said register of the United States land office of the 
Humboldt district, State of California, was taken, subscribed, and sworn 
to falsely in the premises. 
And your orator further charges, on information and belief, and avers 
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that the affidavit taken, duly sworn to, and subscribed by this defendant, 


George EK. White, at Humboldt, State of California, on the 6th day of - 


May, A. D. 1876, before C. F. Roberts, the then duly qualified register of 
of the United States land oftice of the Humboldt land district, State of 
California, to the effect that he was not the owner of three hundred and 
twenty acres of land in any State or Territory of the United States, was 
then and there taken, subscribed, and sworn to falsely by him the said 
George E. White. 

Your ,orator, upon information and belief, further charges and avers 
that said detendant, George E. White, did not make actual settlement upon 
the lands hereinbefore described on the 6th day of November, A. D. 1873, 
or at any other time whatseever, to wit, upon the north half of the north- 
east quarter of section twenty-two, and the south half of the southeast 

quarter of section fifteen, in tow nship four, south of range six east, 
9 Humboldt meridian, in the district of lands subject to sale at Hum- 

boldt, California, containing one hundred and sixty acres of land ; 
that said defendant did not reside on said land, or in any house or build- 
ing situated thereon, from the 5th day of * sored A. D. 1873, until the 
6th day of May, 1876, or at any time whatever during the period last 
mentioned or at any other time. 

And your orator avers, on information and belief, that said defendant 
during the whole of the period last mentioned resided in Mendocino County, 
Calitornia, at a distance of not less than fifty miles from the land herein- 
before described as the pre-emptgon claim of said defendant. 

Your orator, upon information and belief, further charges and avers that 
said defendant at the time he made his pre-emption proof was the owner 
of more than three hundred and twenty acres of land within the State of 
California, to wit, was the owner of upwards of two thousand acres of land 
within the aforesaid State ; that by reason of the said fraudulent acts of 
the defendant herein, and the false and fraudulent affidavits and testimony 
offered and presented to the register and receiver of the United States 
land office of the Humboldt land district, State of California, by the de- 
fendant herein, as hereinbefore set forth, both sueh register and receiver was 

deceived and misled, to the manifest detriment of the United States 
10 of America, and they were each of them, without suspicion of the 

false and fraudulent character of the said entry of the defendant, 
George E. White, and of the false and fraudulent character of the afh- 
davits and testimony taken in support of settlement and proof of improve- 
ment, to issue the final recepts and final certificate to the defendant, George 
E. White, as hereinbefore set forth. 

Your orator, npon information and belief, further charges and avers 
that upon the presentation of the final certificate of full payment by George 
E. White at the United States land department at Washington, the 
proper othicers of the land department, without any suspicion of the false 
and ..audulent acts of the defendant herein, whereby and thereby the 
aforesaid certificate was issued, and being so misled and deceived, on the 
thirteenth day of December, A. D. 1876, issued and subsequently delivered 
to the defendant herein, George E. White, a patent for the land hereinbe- 
fore set forth and described, to wit, the north half of the northeast quar- 
ter of section twenty-two, and the south half of the southeast quarter of 
section fifteen, in township four, south of range six east, Humboldt merid- 
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ian, Humboldt district, State of California. In support of the 
11 matters hereinbefore alleged, your orator beg, leave to refer to the 

aforesaid declaratory statement of the said defendant, George E. 
White, to all of the affidavits, papers, documents, depositions, receipts, cer- 
tificates, and proceeedings, had before said register and receiver of the land 
office of Humboldt district, State of California, so faras the same relates 
to the entry, settlement, and improvement of the claim and proof of the 
same of George E. White for that portion of the public lands of the United 
States as described and set forth in this bill of complaint, to the field-notes, 
surveys, maps, and records of the public lands of the United States ; also, 
to the records of the land department of the United States at Washington, 
or to certified copies thereof, and to the records of the counties of Trinity 
and Mendocino, or to certified copies thereof, and to the several acts of 
Congress relative to the public lands of the United States. 

Wherefore your orator prays relief and the decree of the court that the 
patent to the land herein described be recalled and cancelled, and that the 
said defendant, George E. White, be estopped from asserting any title to 
said land described in said patent, and that the money paid by the said 

defendant, George E. White, to the receiver of the Humboldt 
12 land district, State of California, on the 6th day of May, A. D. 

1876, and all right and title to the same be forfeited to the United 
States, and that the land described in the patent be declared to be public 
land of the United States. 

And that the United States may have such other and further relief as 
op may seem to the court to accord with the principles of equity. 

May it please the court to grant to the United States the writ of sub- 
peena, issuing out and under the seal of this honorable court, directed to 
George E. White, commanding him, on a day certain to be named therein, 
to be and appear in this honorable court, to answer all and singular the 
premises, and to stand to and abide by and perform such other orders, | 
directions, and decrees as may be made herein. 

BENJAMIN H. BREWSTER, 
Attorney-General, 
PHILIP TEARE, 
United States Attorney. 


(Endorsed :) Filed July 18, 1882. L. 8. B. Sawyer, clerk. 


13 In the cireuit court of the United States, ninth cireuit and dis- 
trict of California. 


Demurrer. 


THE UNITED STATES, COMPLAINANT, ) 
rs, . 


GEORGE E. WHITE, DEFENDANT. 

This defendant, George E. White, by protestation, not confessing all or 
any of the matters and things in the said complainant’s bill contained to 
be true in such manner and form asthe same are therein set forth and 
alleged, doth demur to said bill, and for cause of demurrer shows : 

That the said complainant hath not in and by his said bill made or 


ame 
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stated such a case as doth or ought to entitle it in a court of equity to any 
such relief as is thereby sought and prayed for, or to any relief as against 
this defendant as to the matters contained in said bill or any of such mat- 
ters. 
Wherefore this defendant, George E. White, prays the judgment of this 
honorable court whether he shall be compelled to make any further or 
other answer to the said bill, or any of the matters and things 
14 therein contained, and asks to be hence dismissed with his reason- 
able costs in this behalf sustained. 
LATIMER & MORROW, anp 
BARCLAY HENLEY, 
Solicitors for Defendant. 


L. D. LATIMER, Counsel, 


I hereby certify that in my opinion the foregoing demurrer is well 

founded in point of law. 
il L. D. LATIMER, 

(Counsel for said Dey’t. 


Notarial deposition. 


Unitrep STATES OF AMERICA, 
District of California, ss: 
George E. White, the defendant aforesaid, being duly sworn, deposes 
and says that the foregoing demurrer is not interposed for delay. 


G. E. WHITE. ef 


Subseribed and sworn to before me, this 18th day of October, A. D. 
1882. 
[SEAL. | JOHN Kk. CHAMBERS, 
Notary Public in and for the County 
of Mendocino, State of California. 


(Endorsed :) Service of a copy of the within demurrer is hereby ad- 
mitted this day of November, 1882, Philip Tearle, solicitor for U. 
S. Filed Nov. 1, 1882. L.S. B. Sawyer, clerk. 


15 In the cireuit court of the United States, ninth circuit, district of 
California. 


Additional grounds of demurrer. 


THe UNITED STATES, COMPLAINANT, ) 
vs, . No. 2849. ’ 
Greorce E. WuHIrk, DEFENDANT. } 


Leave of the court first having been obtained, the defendant adds to his 
demurrer on file herein the following additional ground of demurrer, to 
wit : 
2nd. That the said bill is multifarious in that there are improperly 
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joined in said bill distinct and independant matters and alleged grounds of 
relief against the defendant, whereby they are confounded. 
LATIMER & MORROW, anv 
BARCLAY HENLEY, 
Solictors for Defendant. 
| L. D. LATIMER, Counsel. 
(Endorsed :) Filed April 4, 1883. L.S. B. Sawyer, clerk, by J. F. 
O’ Beirne, deputy clerk. 


16 United States circuit court, ninth circuit, district of California. 
Enrollment. 


Tue UNITED STATES OF AMERICA, ee 
ant + 

ae { a oO. 2849, 

° 

GEORGE E, WHITE, DEFENDANT. 


The complainant filed its bill of complaint herein on the 18 day of 
July, 1882, which is hereto annexed. 
A subpeena to appear and answer insaid cause was thereupon issued, re- 
turnable on the 4’ day of September, A. D. 1882, which is hereto annexed. 
The defendant appeared herein on the 31st day of August, 1882, by 
Latimer & Morrow, his solicitors. 
- On the Ist day of November, 1882, a demurrer to said bill of com- 
plaint was filed whie h is hereto annexed. 
On the 4’ day of April, 1883, an additional ground of demurrer 
17 was filed, which is hereto annexed. 
Thereafter, to wit, on the 30th day of July, 1883, a decree was 
filed and entered herein in the words and figures following, to wit : 
18 At a stated term, to wit, the July term, A. D. 1883, of the 
circuit court of the United States of America of the ninth judicial 
circuit, in and for the district of California, held at the court-room, in the 
city and county of San Francisco, on Monday, the 30th day of July, one 
thousand eight hundred and eighty-three. 
Present, the honorable Lorenzo Sawyer, circuit judge. 


Decree. 


THe UNITED STATES OF species, 
ve, No. 2849. 
GEORGE E. WHITE. . 


This cause having come on to be heard at the last term of this court 
upon ademurrer to the bill of complaint, and having been argued by 
counsel and submitted to the court for consideration and decision, and the 
court, after due deliberation, having sustained the said demurrer, and no 
leave to amend said bill having been asked, ordered that a decree be 
entered herein in favor of the defendant, dismissing said bill for want of 
equity. 
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Thereupon, consideration thereof, it is ordered, adjudged, 
19 and decreed that the said complainant’s bill of complaint be, and 
the same hereby is, dismissed. 
LURENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed and entered July 30,1883. L.S. B. Sawyer, clerk. 
20 Clerk's certificate : 


Whereupon, said pleadings, subpeena, and decree are hereto annexed, 
said decree being duly signed, filed, and enrolled, pursuant to the practice 
of said circuit court. 

Attest, ete. 

[SEAL. ] L. 5. B. SAWYER, 

: Clerk. 


(Endorsed:) Enrolled papers. Filed July 30,1883. L. S. B. Sawyer, 


clerk. 
yA Opinion, 


In the circuit court of the United States, ninth cireuit, district of Califor- 
nia. No, 2849, and other causes. United States v. Geo. E. White ; 
United States v. Wm. P. White; United States v. John P. White: 
United States v. L. B. Tuttle et al. 


ee 


. Jurisdiction, fraud. The United States have jurisdiction to vacate 
a patent to land in a proper case on the ground of fraud. 

2. Fraud in procuring patent. The frauds for which courts will set 
aside a patent granted by the United States in the regular course of pro- 
ceedings in the Land Office, are frauds extrinsic or collateral to the matter 
tried and determined upon which the patent issued, and not fraud con- 

sisting of perjury in the matter on which the determination was made. 
22 3. Perjury and false testimony in the proceeding, by means of 

which a patent is secured by fraud, is not fraud extrinsic or col- 
lateral to the matter tried and determined in the Land Office within the 
meaning of the rule, and a patent will not be set aside on that ground 
alone. 

4, Perjury, injury. Where no pecuniary injury to the United States is 
shown by the bill, and it does not appear that there is any other right in 
the land against the Government, whether a court of equity should set 
_ a patent obtained on false testimony, if otherwise proper. Query 

Return of purchase-money. Where the United States files a bill to 
set sadiie a patent, on the ground that it was obtained upon false testimony, 
it should, at least, offer to return the purchase-money paid by the pate ntee 
for the land. 

6, Equity. When the United States comes into a court of equity ask- 
ing equity like a private person, it should do equity. 

7, Forfeiture, equity. Courts of equity never enforce penalties or for- 
feitures. 

8. Forfeitures. If the United States desires to enforce the penalties 
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and forfeitures imposed by section 2262 of the Revised Statutes, for ob- 
taining a patent to land upon false affidavits, it must do so by a proper 
proceeding at law, where the party charged will be entitled to a trial of 
the charge by a jury. 


233 Before Sawyer, circuit judge. A. P. Van Duzer, for the United 
States; L. D. Latimer and Barclay Henley, for defendants. 


SAWYER, circuit judge: The first of these cases, U.S. v. Geo. E. White, 
is a bill in equity to vacate a United States patent, issued to the defendant, 
on the ground that it was obtained upon false and fraudulent affidavits 
and proofs made under the pre-emption laws. It is alleged that on May 
6, 1876, the defendant filed a declaratory statement under the pre-emption 
laws upon a quarter-section of land situate it Humboldt County, described 
in the bill, and an affidavit stating that he had settled upon the land on 
November 5, 1873, and resided thereon ever since; that he had cultivated 
a portion as a garden, built a fence around about an acre, and built a house 
9 by 12; that the improvements were of the value of $100, and that he 
was not the owner of 320 acres of land elsewhere. It is further alleged 
that he paid the sum of two hundred dollars, and there upon, and upon hs 
nis aking ot said proofs a ce rtific “ate of purehis isc in due form Was issued to 

said defendant; and afterward, in pursuance of said certificate of pure ‘hase, 
a patent was issued, on Dec, 13, 1876. It is further alleged, upon infor- 
mation and belief that said affidavits and proof were false; that defendant 

did not make the settlement as stated, did not reside upon said 
24 lands, and that he did own 320 acres of land elsewhere. And on 

the grounds of these false representations and proofs, the complain- 
ants ask that the patent be vacated and canceled, and that the money paid 
be adjudged forfeited to the United States. 

There are numerous cases wherein the Supreme Court of the United 
States has said. in general terms, that a patent might be vacated for traud 
on a bill of equity filed by the United States, as Moore v. Robbins, 96 U 
S., 533; Theopley v. Cowan, 9 U.S., 330, and numerous others too familiar 
to require citation. There can, therefore, be no question as the jurisdic- 
tion of the court to entertain such a bill where a proper case is presented. 
But it was never determined what kind of fraud, or in what form perpe- 
trated, would furnish a proper case for the re _ sought in this e Ae, till 
the ease of the United States v. Flint and U. Throe rw-% in this 
court, 4 Saw., 51—3, affirmed in U.S. v. Throe “ili 98 U.S.,68. These 
were cases wherein a petition was filed under the act of 18: sf. before the 
Board of Land Commissioners, for confirmation of a Mexican grant, which 
had been confirmed, It was alleged i in the bill that the grant presented 
was a fraud; that it had heen fabricated in Mexico after the transfer of 
California to the United States: that the fraud was concealed from the 
Government officers and the Board of Land Commissioners, and that 
the confirmation was obtained upon false and perjured testimony. On 

these grounds it was sought to vacate the patent in the first case 
25 and the confirmation in the second, and annul the title. But the 
court decided that the confirmation could not be vacated on the 
ground that it was obtained wholly upon false and pe rjured testimony, or 
for the palpable frands alleged. The court held ( affirming the views ex- 
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pre sssed_ by the cireuit court in 4 Sawy., 51-3) that the frauds for which 
the judgments of tribunals could be impeached are “frauds extrinsic or 
collateral to the matter tried by the first court,” and do not extend “to 
a fraud in the matter on which the decision is rendered.” Said the court, 
aiter citing and commenting on the authorities: 

“We think these decisions establish the doctrine on which we decide 
the preset case, namely, that the acts for which a court of equity will on 
account of ivaud set aside or annul a judgment of decree between the 
same parties, rendered by a court of competent jurisdiction, have relation 
to frauds, exivinsie or collateral, to the matter tried by the first court and 
not to a fraud in the matter on which the decree was rendered. 

“That the mischief of retrying every case in which the judgment or 
decree rendered on false testimony, given by perjured witnesses, or on 

coutracts or documents whose genuineness or validity was in issue, and 

wbis h are afterwards ascertained to be forged or fraudulent, would be 
greater by reason of the endless nature of the strife than any 

26 compensation arising from doing justice in individual cases.” (98 
4. 8., 68.) 

The same rule was adopted in Vance v. Burbank, which also went up 
from this cireait, and the principle applied to the decision on a question 
of revicence and of fraud, decided by the United States Land Office, 
wher: ore private party sought to contro!, for his own use, the title 
granicd to another upon alleged frauds practiced while obtaining the 
patent. Said the court by the chief justice : 

“The appropriate officers of the land department have constituted a 
specia! tribunal to decide such questions, and their decisions are final to 
the same extent that those of other judicial or quasi judicial tribunals 
are. 

“Tt lias also been settled that the fraud in respect to which relief will 
be granted in. this class of cases must be such as has been practiced on the 
unsuccessful party, and prevented him from exhibiting his case fully to 
the department, so that it may properly be said there never has been a 
decision in a real contest about the subject-matter of inquiry. False 
testimony or forged documents even are not enough if the disputed matter 
has actually been presented to or pr by the appropriate tribunal. 
(United States v. Throckmorton, 98 U.S., 61 ; ; Marques v. Frisby , supra.) 
The decision of the proper officers of the Departme nt is in the nature of a 

judicial determination of the matter in dispute. 
27 “The operative allegation in this bill is of false testimony only. 
* * .* No fraud is charged on the register and receiver, or op 
the heirs of Perkins, in the respect of keeping bac k the evidence.” (Vance 
v. Burbank, 101 U. S., 519.) 

Thus the decisions of the Land Office, on application for patents, were 
put upon the same footing as judgments and decisions of courts and other 
tribunals like the board of land commissioners. The only difference be- 
tween this ease and the others is, that in the first the United States, and 
in the other the complainant, actually appeared, the United States not ap- 
pearing, and were heard, while in this the United States did not formally 


appear as a contestant. but the principle is the same, only the mode of 


proceeding being different. 
In the Flint and Throckmorton cases, the claimant, under his grant, the 
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treaty with Mexico and the statutes of the United States, petitioned the 

board for a confirmation of his grant. In this the purchaser, under and 

in conformity to the’statutes, applied to the Land Office for leave to pur- 

chase, as did the party in Vance v. Burbank, and the Land Office, repre- 

senting the United States, in due form heard the proofs and determined 
the question of the right to purchase. 

In Vance v. Burbank the complainant intervened in fact, as he 


28. ~—ihad_ a right to do under the law, and contested the right of his 
opponent. 
alee But the United States was not a party in any sense other than as a party 


in this case, 

So in the present case, anybody claiming an adverse interest had a right 
to intervene, but nobody seems to have done so. The proceeding was in 
the nature of a proceeding in rem., of which everybody takes notice. 
The hearing was regularly had, and decided in favor of complainant, 
White; and the only fraud, if any there was, was “in the matter on 
which the decision was rendered,” and not “ extrinsic or collateral to the 
matter tried” and’ determined in the Land Office. The action of the 
Land Office is judicial in its nature. (Smelting Co. v. Kemp, 104 U.5., 
640.) I can perceive no good reason why the principal should not apply 
to this case, as well as to the others, and especially to the case of Vance 
Vv. Burbank. ‘That is the logical result of the principal established by the 
decisions cited, and I think the principal sound and upon the whole safe. 
Again, it is a principal that, with reference to private parties, a court 
of equity will not grant relief against a fraud unless it appears that some 


} . - , . . . 
——— damage or injury has been sustained by reason of the fraud ; for “ courts of 
equity do not, any more than courts of law, sit for the purpose of 

29 enforcing moral obligations, or correcting unconscientious acts, 


which are followed by no loss or damages.” (1 Sto. Eq. Ju., 
203.) And when the United States enters the court as a litigant, 
* * * “it stands upon the same footing with private individuals.” 
(U. S. v. Throckmorton, 4 Saw., 43.) It does not appear that the 
U'nited States has been pecuniarily injured by the alleged fraud. No 
injury or damage is alleged, or in any way shown. The land was for 
sale to any duly authorized pre-emptioner at $1.25 peracre. Defendant 
paid the full amount of the purchase-money, and it went into the U. 8. 
Treasury. The Government got all that it would have obtained from any 


other party. It does not appear that anybody else had any rights, or | 
wanted to purchase, or that the United States was under any obligations to 

patent the land to any other person. ‘There is no possible pecuniary in- | 
jury tocomplainant. The most that can be said is thata principle of pub- ) 


lie policy was violated, and thereby a moral wrong resulted by reason of ) 
the legal disqualification, under the pre-emption act, of complainant to pur- 
chase. But the wrong was only malum prohibitum, not malum per se. It 
is by no means clear that the demurrer ought not to be sustained on this 
ground, but it is unnecessary to so decide now, for in my judgment 
30 it is not a case to be taken out of the rule established in the cases 
cited of Throckmorton and Vance. 
In view of the notorious liberality in favor of purchasers, not to say 
looseness with which the pre-emption laws have, ever since their adop- 
tion, been administered all over the Western States, to relax the rules 
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; referred to in the authorities cited, especially where no actual pecuniary | 
damage or injury has resulted, either to the Government or private par- 
ties, and “ retry every case in which” the action of the Land Office as 
well as judgments or decrees rendered on false testimony given by per- | 
_- Jured witnesses, or on contracts, or documents whose genuineness or valid- 
: ity was in issue, and which are afterwards ascertained to be forged or 
fraudulent,” w ould open a Pandora’s box of evils “ far gree ater than any 
compensation arising from doing justice in individual cases.’ 
It would open the door to any party, stimulated by malice or other un- 
worthy motice, who could upon ex parte and false statements obtain the fie Se 
ear of the Attorney-General, to promote suits in the name of the United 
* ‘States, to the great vexation of honest, as well as dishonest, pre-emptors ; 
and to the tw detriment of the public peace and prosperity. 
Again, the claim is stale. Although statutes of limitation do not 
a run against the Government, vet the staleness of the claim may be 
taken into consideration in determining the question whether a 
court of equity should interfere where the United States, as well as a nat- 
* ural person, is a complainant. 
When the United States comes into a court of equity as a suitor it is 
subject to the defenses peculiar to that court (U.S. v. Tichnor, 8 Saw., 
156; U.S. v. Flint, 4 Saw., 58-9; Badger v. Badger, 2 Wall., 94; 
Stearns v. Page, 7 How., 829). Under the State law this suit, if between 
private parties alone, w ould be barred within three years (Manning v. San 
Jacinto Tin Co., 7 Saw., 430). Six years elapsed between the issue of the 
patent and the filing of the bill, and no averment is made to show that the 


fraud was not discovered, or by the exercise of ordinary diligence in the © = 
Land Office might not have been discovered immediately after its consum- 
_ mation, , 
The money received is retained, and no tender appears to have been 


made, nor is any offer to refund the money made in the bill. The United 
| _ States, like an individual, when it comes into court and demands equity, 


| _  maust do equity, or, at least, offer to do equity. It has received the full 
| ° value of the land in money, the same amount that it would have 
32 received had the land been sold and patented to an admittedly 


qualified purchaser. It cannot keep the money, and, in a court of 
equity, demand and receive a return of the lands. 

To meet this point, and asa basis for a decree for forfeiture of the money, 
: - asa part of the relief demanded in the bill, the U.S, attorney relies on 
| _ section 2262 R.S., which provides that “if any person taking such oath 

swears falsely in the premises, he shall forfeit the money which he may 

have paid for such land, and all right and title to the same.” 
| This is highly penal, : and the only remedy, or rather punishment, other “* 
. than an indictment for perjury, that appears to be provided by law for 
the wrong dought to be redressed. But the United States has come into 
the wrong forum to enforce this penalty. 

“Tt is a universal rule in equity never to enforce either a penalty or 
forfeiture” (2 Sto. Eq. Ju., sees. 1319, 1494, 1509). So a bill of discov- 
ery will not lie in a case which involves a penalty or forfeiture (ib.). As 
an answer on oath is not waived, this bill is, in that particular, a bill of 
discevery, and demurrabie on that ground also. 
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If the United States desires to enforce the penalties (the forfeiture 
33 of the money paid and the land patented) provided for in section 
2262 R.S., cited, it must proceed in some appropriate mode at law, 
where the defendant will be entitled to a trial by a jury of the question as 
to giving false testimony. 
In my judgment the demurrer should be sustained and the bill dismissed, 
and it is so ordered. 
July 30, 1883. 


ne :) Read in open court July 30th, 1883. L. S. B. Sawyer 
clerk. 


34 At a stated term, to wit, the Februgry term, A. D. 1884, of the 
cireuit court of the United States of America of the ninth judicial, 
- circuit, in and for the district of California, held at the court-room in the 
city and county of San Francisco, on Tuesday, the 13th day of May, in 
the year of our Lord one thourand eight hundred and eighty-four. 
Present, the honorable Lorenzo Sawyer, circuit judge. 


Order allowing appeal. 
THE UNITED STATES OF —- 
ve, No. 2849. 
GEORGE E. WHITE. ) 


On motion of S. G. Hilborn, esqr., U. 8. attorney, solicitor on behalf 
of the complainant, it is ordered that an appeal from the decision 


35 rendered and the decree filed and entered in the above-entitled cause 
on the 30th day of July, A. D. 1883, being a day in the July term, 
A. D. 1883, of said circuit court of the United , be and the same 


hereby is allowed, and that a certified transcript of the pleadings and pro- 
ceedings be forthwith transmitted to the Supreme Court of the United 
States. 


36 In the cireuit court of the United States for the district of Cal- 
ifornia. 


THE UNITED STATES OF AMERICA ) 
vs, > No. 2849. 
GEORGE E. WHITE. 


I, L. S. B. Sawyer, clerk of the cireuit court of the United States for the 
district of California, do hereby certify the foregoing thirty-five written pages, 
numbered from 1 to 35 inclusive, to be a full, true, and correct copy of 
the record and of all proceedings in the above and therein entitled cause, 
and that the same together constitute the transcript on appeal to the Su- 
preme Court of the United States in said cause. 

Attest my hand and seal of said circuit court this 29th day of May, A. 
D. 1884. 
[SEAL. ] L. S. B. SAWYER, Clerk. 
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37 UNITED STATES OF AMERICA, 88: 


To George EF, White, greeting: 

You are hereby cited and admonished to be and appear at the Supreme >: 
Court of the United States, to be heid at the city of Washington, in the 
District of Columbia, on the 13th dav of October, A. D. 1884, pursuant 
to an order granting an appeal to said Supreme Court, made and entered 
by the cireuit court of the United States for the district of California in 
the cause entitled The United States of America against George EK. White, 
and you are defendant in error, to show cause, if any there be, why the 
decree in the said order mentioned should not be corrected, and speedy 
justice should not be done to the parties in that behalf. 

Witness the honorable Lorenzo Sawyer, circuit judge of the United 
States ninth judicial circuit, for the district of California, this 20th day of 
May, A. D. 1884, and of the Independence of the United States the one 
hundred and eighth. 

[SEAL. | LORENZO SAWYER, 

, Circuit Judge, Ninth Judicial Circuit. 


o 
j 


38 We -hereby admit service of the within citation & receipt of a 
certified copy thereof this 21st day of May, 1884. 
LATIMER & MORROW, 
Att’ ys for Defendant. 

(Indorsed :) No. 2849. In the Supreme Court of the United States. 
The United States of America, appellant, vs. George E. White, appellee. 
Citation. Filed May 2ist, 1884. L.5S. B. Sawyer, clerk, by I. D. Mone- 
ton, deputy clerk. | 

(Indorsement on cover:) No. 274. The United States, appellant, vs. 
George E. White. California C.C. U.S. Filed August 4th, 1884. 


—_ 
Seal 


Hu the Supreme Court of the United States 


OcToBER TERM, 1886. 


vs . 


UNITED STATES, APPELLANT, 
No. 274. 
GEORGE E. WHITE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA, 


ro 


a 
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37 UNITED STATES OF AMERICA, 88: 


To George E. White, greeting: 

You are hereby cited and admonished to be and appear at the Supreme 
Court of the United States, to be heid at the city of Washington, in the 
District of Columbia, on the 13th day of October, A. D. 1884, pursuant 
to an order granting an appeal to said Supreme Court, made and entered 
by the circuit court of the United States for the district of California in 
the cause entitled The United States of America against George Kk. White, 
and you are defendant in error, to show cause, if any there be, why the 
decree in the said order mentioned should not be corrected, and speedy 
justice should not be done to the parties in that behalf. 

Witness the honorable Lorenzo Sawyer, circuit judge of the United 
States ninth judicial circuit, for the district of California, this 20th day of 
May, A. D. 1884, and of the Independence of the United States the one 
hundred and eighth. 

[SEAL. ] 


LORENZO SAWYER, 
Circuit Judge, Ninth Judicial Circuit. 


38 We hereby admit service of the within citation & receipt of a 
certified copy thereof this 21st day of May, 1884. 
LATIMER & MORROW, 
Att’ ys for Defendant. 

(Indorsed:) No. 2849. In the Supreme Court of the United States. 
The United States of America, appellant, vs. George E. White, appellee. 
Citation. Filed May 2ist, 1884. L.S. B. Sawyer, clerk, by I’. D. Mone- 
ton, deputy clerk. 

(Indorsement on cover:) No. 274. The United States, appellant, vs. 
George E. White. California C. C. U.S. Filed August 4th, 1884. 
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Hu the Supreme Court of the United States 


OcroBER TERM, 1886. 


vs. 
GEORGE E. WHITE. 


UNITED STATES, APPELLANT, 
No. 274. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA, 


ed , ane “ “ 
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37 UNItreED STATES OF AMERICA, 88: 


To George kK. White, erecting : 

You are hereby cited and admonished to be and appear at the Supreme 
Court of the United States, to be heid at the city of Washington, in the 
District of Columbia, on the 13th day ef October, A. D. 1884, pursuant 
to an order eranting ahi appeal to sad Supreme Court, made and entered 
by the circuit court of the United States for the district of Califormia in 
the eause entitled The United States of America against George Kk. White, 
and you are defendant in error, to show cause, if any there be, why the 
decree in the said order mentioned should not be corrected, and speedy 
justice should not be done to the parties in that behalf. 

Witness the honorable Lorenzo Sawyer, cireuit judge of the United 
States ninth judicial circuit, for the district of California, this 20th day of 
May, A. D. 1884, and of the Independence of the United States the one 
hundred and eighth. 

[SEAL. | | LORENZO SAWYER, 

Carenil Judge Ninth Judieral Cirevt. 


38 We hereby admit service of the within citation & receipt of a 
certified copy thereof this 21st day of May, 1884. 
LATIMER & MORROW, 
Att’ ys for Li fe ydant, 

(Indorsed :) No. 2845), i the Supreme C‘ourt of the United States. 
The United States of America, appellant, vs. George E. White, appellee. 
Citation. Filed May 21st, 1884. L.S. B. Sawyer, clerk, by I. D. Mone- 
ton, deputy clerk. 


(Indorsement on ecover:) No. 274. The United States, appellant, Vs. 
George E. White. California C. C, 


U.S. Filed August 4th, 1884. 


Hu the Supreme Court of te diniied States 


OcToBER TERM, 1886. 


UNITED STATES, APPELLANT, 
vs. No. 274. 
FEORGE EK. WHITE. 


APPEAL FRUM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA, 


Hn the Supreme Court of the United States 


OcroBER TERM L886. 


UNITED STATES, APPELLANT, 
vs 


- No, 274. 
GeorGeE E. Wurre. j 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRCT OF CALIFORNIA, 


ABSTRACT. 


The United States, on the 18th of July, 1882, filed an 
appeal in equity to cancel a patent to 160 acres of land 
in the land district of Humboldt, in the State of Califor- 
nia. The ground for cancellation alleged was, that the 
several oaths necessary to entitle the defendant to enter 
the land under the provisions of the pre-emption laws 
were made by the defendant, but were false and fraudu- 
lent; that he had not resided upon the land; that he 
had not built upon it ; that he was the owner of more than 
320 acres of land in the State of California at the time he 
made the entry and received his certificate of payment and 
patent. The patent was issued to him on the 13th of De- 
December, 1882, and delivered to him at a later date. 
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The officers of the land office were ignorant of the fraud 
till after the delivery of the patent. The defendant de- 
murred to the bill. The court entered judgment on the 
demurrer, dismissing the bil! for want of equity. 


Bili ° 


UNITED STATES OF AMERICA ) 
rs, » In equity. 
GEORGE EF. WHite. 
To the judge of the ninth judicial circuit of the United 
States of America, in chancery, sitting in and for 
the district of California: 


Benjamin Harris Brewster, Attorney-General of 
the United States, on behalf of the United States of 
America, brings this his bill in equity against George 
kX. White, a resident of the county of Mendocino, 
State of California, and thereupon complains and 
says: 

‘That on the 6th day of May, A. D. 1876, in pur- 
suance of the several acts of Congress of the United 
States passed for the purpose of subjecting certain 
public lands of the United States to the right of pre- 
emption entry under the institution, conditions, and 
stipulations as in said cases provided, the defendant 
herein, George E. White, filed in the Humboldt 
United States land office of the State of California 
a pre-emption declaratory statement for the north half 
of the northeast quarrer of section twenty-two, and 
the south half of the southeast quarter of section fifteen, 
in township four south, of range six east, Humboldt 
meridian, in district of lands subject to sale in the 
land district of Humboldt, State of California, con- 
taining 160 acres of land of the public lands of the 
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United States, the said George E. White alleging in 
said declaratory statement, settlement on said land on 
the 5th day of November, A. D. 1873; that on the 
6th day of May, A. D. 1876, at the United States 
land office at Humboldt, State of California, the de- 
fendant, George E. White, made the usual affi- 
davit of pre-emption proof before C. I. Roberts, 
who was then and there the duly qualified register 
of said United States land office, and duly empow- 
ered to administer the oath to said White, which said 
affidavit, among other things, sets forth that he, the 
affiant White, had made settlement on said land here- 
inbefore described ; that he had settled upon said land 
on the 5th day of November, 1873, and that he had 
improved said land; that he had built a house thereon, 
and continued to reside therein from the time of his 
settlement until said 6th day of May, A. D. 1876, 
and cultivated about one-fourth of an acre for a gar- 
den, and fenced about an‘acre of said land, and that 
he had a good frame house thereon, about 9 by 12 
feet in size, and that his improvements upon said 
land were of the value of about one hundred dollars ; 
that said affidavit was then and there duly subscribed 
and sworn to by said George E. White, at Humboldt, 
State of California, before C. F. Roberts, the then 
duly qualified register of the United States land office 
of the Humboldt district, State of California. 

Your orator further avers that on the said 6th 
day of May, A. D. 1876, said detendant, George E. 
White, made a further affidavit in support of his said 
pre-emption, as required by law, before the said C, 
IF. Roberts, who was then and there the duly quali- 
fied register of said United States land office, and 
duly empowered to administer the oath to said George 
k. White, which said affidavit, among other things, 
set forth in substance and effect that he was not the 
owner of 320 acres of land in any State or Territory 
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of the United States ; that said affidavit was then and 
there duly subscribed and sworn to by said George 
E. White, at Huraboldt, State of California, before 
C.F. Roberts, the then duly qualified regis:er of the 
United States land office of the Humboldt district, 
State of California. 

Your orator, further complaining, says that on the 
same day, to wit, on the 6th day of May, A. D. 1876, 
the defendant herein, George E. White, paid to Solo- 
mon Cooper, the duly qualified receiver of the United 
States land office of the Humboldt land district, 
State of California, the sum of $200, being a pay- 
ment in full for the same land herein described as 
public lands of the United States, and known as 
the north half of the northeast quarter of section 
twenty-two, and south half of the southeast quarter 
of section number fifteen, in township number four, 
south of range number six east of Humboldt me- 
ridian, containing 160 acres of land, at $1.25 for each 
acre, being payment for the same tract of land here- 
inbefore described, and which was the subject of pre- 
emption proof before said register. 

That on the same day as herein set forth, to wit, 
on the 6th day of May, A. D. 1876, C. F. Roberts. 
the register of the United States land office of the 
Humboldt land district, issued to George E. White, 
the defendant herein, a certifieate of purchase for the 
same portion of the public lands of the United 
States, to wit, the north half of the northeast quar- 


ter of section twenty-two, and the south half of 


the southeast quarter of section number fifteen, in 
township number four south, of range sixth east, 
Humboldt meridian, containing one “hundred and 
sixty acres of land, lying and being in Trinity 


County, State of California, being the same tract of 


land hereinbefore described, and which was the sub- 


eS ee ee 


ze Pa 4 


~ 


0 


ject of pre-emption proof before the said register on 


the same day as aforesaid, as herein set forth. 

Your orator further complaining, says, that on the 
13th day of December, A. D. 1876, the United 
States Government issued and delivered to the de- 
fendant, George E. White, a patent for lands de- 
scribed herein, to wit, the north half of the north- 
east quarter of section 22, and the south half of the 
southeast quarter of section 15, in township four, 
south of range 6 east, Humboldt meridian, in the 
district of lands subject to sale at Humboldt, Cali- 
fornia, containing 160 acres of land lying in the 
county of Trinity, State of California, which said 
patent is now outstanding. 

Your orator, upon information and belief, charges 
and avers that the entry and pretended settlement 
of said defendant, George E. White, of the lands 
deseribed herein, and the proof of settlement and 
improvements, were not made and offered as afore- 
said in good faith ; but, on the contrary, were false, 
fraudulent, and illegal, and that the oath of said 
George EK. White, on the 6th day of May, A. D. 
1876, before said C, F. Roberts, the said register of 
the United States land office of the Humboldt dis- 
trict, State of California, was taken, subscribed, and 
sworn to falsely in the premises. 

And your orator further charges, on information 
and belief, and avers that the affidavit taken, duly 
sworn to and subscribed by this defendant, George 
E. White, at Humboldt, State of California, on the 
6th day of May, A. D. 1876, before C. I. Roberts, 
the then duly qualified register of the United States 
land oftice of the Humboldt land district, State of 
California, to the effect that he was not the owner of 
320 acres of land in any State or Territory of the 
United States, was then and there taken, subscribed, 
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and sworn to falsely by him, the said George E. 
W hite. 

Your orator, upon information and belief, further 
charges and avers that said defendant, George E. 
White, did not make actual settlement upon the lands 
hereinbefore described on the 6th day of November, 
A. D. 1873, or at any other time whatsoever, to wit, 
upon the north half of the northeast quarter of sec- 
tion twenty-two, and the south half of the southeast 
quarter of section fifteen, in township four south, of 
rang? sixth east, Humboldt meridian, in the district 
of lands subject to sale at Humboldt, California, con- 
taining 160 acres of land; that said defendant did 
not reside on said land, or in any house or building 
situated thereon, from the 5th day of November, 
A. D. 1873, until the 6th day of May, 1876, or at 
any time whatever during the period last mentioned 
or at any other time. 

And your orator avers, on information and belief, 
that said defendant, during the whole of the period 
last mentioned, resided in Mendocino County, Cali- 
fornia, at a distance of not less than fifty miles from 
the land hereinbefore described as the pre-emption 
claim of said defendant. 

Your orator, upon information and belief, further 
charges and avers thut said defendant, at the time he 
made his pre-emption proof, was the owner of more 
than 320 acres of land within the State of Califor- 
nia, to wit, was the owner of upwards of 2,000 acres 
of land within the aforesaid State; that by reason 
of the said fraudulent acts of the defendant herein, 
and the false and fraudulent attidavits and testimony 
offered and presented to the register and receiver of 
the United States land office ot the Humboldt dis- 
trict, State of California, by the defendant herein, as 
hereinbefore set forth, both such register and receiver 
was deceived and misled, to the manifest detriment 


of the United States of America, and they were each 
of them, without suspicion of the false and fraudu- 
lent character of the said entry of the defendant, 
George E. White, and of the false and frandulent 
character of the affidavits and testimony taken in 
support of settlement and proof of improvement, to 
issue the final receipts and final certificates to the de- 
fendant, George E. White, as hereinbefore set forth. 

Your orator, upon information and belief, further 
charges and avers that upon the presentation of the 
final certificate of full payment by George E. White, 
at the United States Land Department at Washing- 
ton, the prope» officers of the Land Department, with- 
out any susp.cion of the ‘alse and fraudulent acts of 
the defendant herein, whereby and thereby the afore- 
said certificates was issued, and being so misled and 
deceived, on the 13th day of December, A. D. 1876, 
issued and subsequently delivered to the defendant 
herein, George FE. White, a patent for the land here- 
inbefore set forth and deseribed, to wit, the north 
half of the northeast quarter of section 22, and the 
south half of the southeast quarter of section 15, 
in township 4 south, of range 6 east, Humboldt 
meridian, Humboldt district, State of California. 
In support of the matters hereinbefore alleged, your 
orator begs leave to refer to the aforesaid declar- 
aterv statement of the said defendant, George E. 
White, to all of the affidavits, papers, documents, 
depositions, receipts, certificates, and proceedings 
had before said register and receiver of the land 
otlice of Humboldt district, State of California, 
so fur as the same relates to the entry, settlement, 
aud improvement of the claim and proof of the same 
of George E. White for that portion of the publie 
lands of the United States as described and set forth 
in this bill of complaint ; to the field notes, surveys, 
maps, and records of the publie lands of the United 
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States; also, to the records of the Land Department 
of the United States at Washington, or to certified 
copies thereof, and to the records of the counties of 
Trinity and Mendocino, or to certified copies thereof, 
and to the several acts of Congress relative to the 
publie lands of the United States. 

Wherefore your orator prays relief and the de- 
ere of the court that the patent to the land herein 
described be recalled and canceled, and that the said 
defendant, George E. White, be estopped from ascert- 
ing any title to said land described in said patent, and 
that the money paid by the said defendant, George E. 
White, to the receiver of the Humboldt land district, 
State of California, on the 6th day of May, A. D. 
1876, and all right and title to the same be forfeited 
to the United States, and that the land described in 
the patent be declared to be public land of the United 
States. 

And that the United States may have such other 
and further relief as may seem to the court to accord 
with the principles of equity. 

May it please the court to grant to the United 
States the writ of subpeena, issuing out and under 
the seai of this honorable court, directed to George 
E. White, commanding him, on a day certain to be 
named therein, to be and appear in this honorable 
court, to answer all and singular the premises, and 
to stand to and abide by and perform such other or- 
ders, directions, and decrees as mav be made therein. 

BENJAMIN H. BREWSTER, 


Attorney-General. 


PHILIP TEARE, 


United States Attorney. 


(Indorsed:) Filed July 18, 1882. L. S. B. Sawyer, 
clerk. 


q 
Demurrer. 


THE UNITED STATES, COMPLAINANT, ) 
vs, 4 
GreorGE E. WHITE, DEFENDANT. } 


This defendant, George E. White, by protestation, 
not confessing all or any of the matters and things 
in the said complainant’s bill contained to be true 
in such manner and form as the same are therein set 
forth and alleged, doth demur to said bill, and for 
‘ause of demurrer shows: 

That the said complainant hath not in and by his 
said bill made or stated such a case as doth or ought 
to entitle it ina court of equity to any such relief as 
is thereby sought and prayed for, or to any relief, as 
against this defendant, as to the matters contained in 
said bill, or any of such matters. 

Wheretore this defendant, George Ek. White, prays 
the judgment of this honorable court whether he 
shall be compelled to make any further or other an- 
swer to the said bill, or any of the matters and things 
therein contained, and asks to be hence dismissed with 
his reasonable costs in this behalf sustained. 

LATIMER & MORROW, ann 
BARCLAY HENLEY, 

Solicitors for De fe ndant. 
L. D. LATIMER, Counsel. 

[ hereby certify that in my opinion the foregoing 
demurrer is well founded in point of law. 

L. D. LATIMER, 
Counsel for said Defendant. 
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Specification of error. 

The court erred in entering a decree on the de- 
murrer, dismissing the bill for want of equity, which 
decree is as follows: 

: Decree. 
Tue UNITED STATES OF AM ERICA ) 
rs. » No. 2849. 
GEORGE E. WHITE. 


This cause having come on to be heard at the last 
+ am) 


term of this court upon a demurrer to the bill of 


complaint, and having been argued by counsel and 
submitted to the court for consideration and decision, 
and the court, after due deliberation, having sustained 
the said demurrer, and no leave to amend said bill 
having been asked, ordered that a decree be entered 
herein in favor of the defendant, dismissing said bill 
for want of equity. 

Thereupon, consideration thereof, it is ordered, 
adjudged, and decreed that the said complainant’s 
bill of complaint be, and the same hereby is dis- 
missed. 

LORENZO SAWYER, 
Crreuit Judge. 


(Endorsed :) Filed and entered July 30, 1883. L.S. 
B. Sawyer, clerk. 


Clerk’s certiticate. 


Whereupon, said pleadings, subpeenas, and decree 
are hereto annexed, said decree being duly signed, 
filed, and enrolled, pursuant to the practice of said 
circuit court. 

Attest, ete. 

[SEAL. | L. S. B. SAWYER, 

Clerk. 


(Endorsed :) Enrolled papers. Filed July 30, 1883. 
L. S. B. Sawyer, clerk. , 


——— <i —s 4 


at. -_ ~ 4 


lI 
Brief of arguments, 


It is settled law that the United States by a bill in 
equity may cancel a patent for land issued by its 
officers through fraud, mistake, or want of power. 
( Chase Ve Robbins, 96 U. 5. 530, ) 

The officers of the land office are agents of the Gov- 
ernment ; their powers are statutory and must be 
strictly pursued, and a court of equity cannot relieve 
against a defective execution of the power. (Bright 
v. Boyd, 1 Story Report, 487.) 

They are only authorized under the pre-emption 
laws to convey lands upon certain conditions. Among 
those conditions are that the pre-emptor shall make 
settlement, iahabit,and improve the land ; shall erect 
a dwelling thereon, and that he shall not be the owner 
of 820 acres of land in any State or Territorv. (Rev. 
Stat., §§ 2259, 2262.) — i. 

The bill in this case sets forth that none of these 
conditions had been performed by the pre-emptor. 
All he did was to go to the land office and make, as 
is alleged, two false oaths, pay for the land and re- 
ceive a certificate and patent for it. If he had not 
made the false oaths, but had simply gone and paid 
the money, his title would have been void. A sale 
by private entry before a public offering, as required 
by law, was ruled void in the case of Eldred vs Sex- 
ton (LO Wallace, 197). Under the faets alleged in 
the bill the land pre-e mpted Wils really sold at pri- 
vate entry without a publie offering and is void, un- 
less the defect is remedied by the fact that the pre- 
emptor’s false oath validates the sale. It is not rea- 
sonable that he shall be placed on a higher plane le- 
gally in consequence of these false and fraudulent 
oaths than if he had not sworn false ‘ly. The false 
oaths should at least be regarded as a nullity, and as 
in that event the officers acted without power, the 
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Specification of error. 


The court erred in entering a decree on the de- 
murrer, dismissing the bill for want of equity, which 
decree is as follows: 

Decree. 
THe UNIrep STATES OF AMERICA ) 
rs. >No, 2849. 
GrorGe E. Wuire. ) 


This cause having come on to be heard at the last 


term of this court upon a demurrer to the bill of 


complaint, and having been argued by counsel and 
submitted to the court for consideration and decision, 
and the court, after due deliberation, having sustained 
the said demurrer, and no leave to amend said bill 
having been asked, ordered that a deeree be entered 
herein in favor of the defendant, dismissing said bill 
for want of equity. 

Thereupon, consideration thereof, it is ordered, 
adjudged, and deereed that the said complainant’s 
bill of complaint be, and the same hereby is dis- 
missed, 

LORENZO SAWYER, 
Circuit Judge. 
(Endorsed :) Filed and entered July 30, 1883. LS. 
B. Sawyer, clerk. 
Clerk’s certificate. 

Whereupon, said pleadings, subpeenas, and decree 
are hereto annexed, said decree being duly signed, 
filed, and enrolled, pursuant to the practice of said 
eirculit court, 

Attest, ete. 

[SEAL. | L. S. B. SAWYER, 

Clerk. 


(Endorsed :) Enrolled papers. Filed July 30, 1883. 
L. 8. B. Sawyer, clerk. 
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1] 
Brief of arguments, 


It is settled law that the United States by a bill in 
equity may cancel a patent for land issued by its 
officers through fraud, mistake, or want of power. 
( Chase v. Robbins, 96 U.S., 530.) 

The officers of the land office are agents of the Gov- 
ernment ; their powers are statutory and must be 
strictly pursued, and a court of equity cannot relieve 
against a defective execution of the power. (Bright 
V. Boyd, l Story Report, 187.) 

They are only authorized under the pre-emption 
laws to convey lands upon certain conditions. Among 
those conditions are that the pre-emptor shall make 
settlement, inhabit, and improve the land; shall erect 
a dwelling thereon, and that he shall not be the owner 
of 320 acres of land in any State or Territory. (Rev. 
Stat., $§ 2259, 2262.) ; 

The bill in this case sets forth that none of these 
conditions had been performed by the pre-emptor. 
All he did was to go to the land office and make, as 
is alleged, two false oaths, pay for the land and re- 
ceive a certificate and patent for it. If he had not 
made the false oaths, but had simply gone and paid 
the money, his title would have been void. A sale 
by private entry before a public offering, as required 


-— 


by law, was ruled void in the case of Eldred vs Sex- 
ton (10 Wallace, 197). Under the faets alleged in 
the bill the land pre-empted was really sold at pri- 
vate entry without a public offering and is void, un- 
less the defect is remedied by the fact that the pre- 
emptor’s false oath validates the sale. It is not rea- 
sonable that he shall be placed on a higher plane le- 
gally in consequence of these false and fraudulent 
oaths than if he had not sworn falsely. The false 
oaths should at least be regarded as a nullity, and as 
in that event the officers acted without power, the 
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defendant holds a patent for land the right and title 
to which is in the Government, and the patent should 
be canceled. 

The action of the land officers being in excess of 
their statutory power, and the assumption of that 
power having been induced by the false and fraudu- 
lent oaths and devices of the grantee, who is the 
present holder of the patent, it is said such fraud, hav- 
ing preceded the action of the officers is not of such 
a character as will warrant the restitution of the 
rights, as it is barred by the granting of the certifi- 
eate and patent. To sustain this view, the case of 
United States v. Throckmorton (98 WU. 8., 68), is 
cited. That case does not sustain the doctrine; the 
judgment of a court was there introduced, and it was 
ruled a bar, because the judgment was judicial, di- 
rectly on the same subject-matter, and final. The 
ruling and action of the officers of the land office was 
administrative and not judicial. No authority can 
be produced carrying the doctrine further than that 
the judgment of a judicial, or quasi-judicial, tribunal 
bars an inquiry for fraud by them passed upon, A 
quasi-judicial inquirv may be had before the officers 
of the land office. But to fall within this rule there 
must be a contest, in which event the register and 
receiver hear the parties, or their attorneys, and ar- 
rive at a conclusion which might in this aet be con- 
strued quasi-judicial. But in this case there was no 
contest ; there was no similtude of a hearing, no 
parties introduced before any alleged tribunal ; it was 
a mere formal administrative act, done by executive 
officers in the discharge of the executive duty re- 
quired by the statute, and the witnesses were not 
subject to any examinations or cross-examinations. 

The principle cited is therefore not applicable to 
this case, and to introduce it now into the law would 
be a novelty fraught with great evils. 


The case of U.S. vs. Burbank (101 U.S., 519) 
was decided concerning a contest tried before the offi- 
cers of the Land Office, in which both parties were 
fully heard. ‘The case of Smelting Co. v. Kemp (104 
U.S., 640) was an action at law, and in that case the 
doctrine of the validity of the action of the Land De- 
partment is qualified with the proviso that the alleged 
wrong must have been brought to its notice. In other 
words, it must have been the subject of contest and 
passed upon by the Department. 

The suggestion in the opinion of the circuit court, 
that the United States has suffered no damage, in the 
face of the fact that the law forbids the grant of the 
patent, is entitled to little weight ; that the law has 
been violated and its provisions evaded by fraud 
gives rise to the conclusive presumption of damage. 

That the claim is stale because it was not prose- 
cuted within six years is no answer to the equity ; 
tor “ Laches of the officers or agents of the Govern- 
ment is confessedly no bar to the assertion of its 
rights.” Gusson v. UL S., 97 UL S., 590. 

The ground that equity “will never enforce a 
penalty ” is inapplicable, for the prayer for a forfeiture 
of the money paid is only surplusage in the prayer, 
The substantive prayer of the bill is that the patent 
shall be cancelled. ‘This is not a forfeiture ; it is only 
a judicial determination that the evidence by which 
the defendant holds of title to the land is void and 
valueless against the party defrauded. The prayer 
for forfeiture which the court would not in equity 
grant does not deprive the court of power to grant 
such other prayers in the same bill as justice and 
equity demand, 

G. A. JENKS, 


Solicitor- General. 


() 


In the Supreme Court of the United States, 


UNITED STATES, Appe vant, ) Celebs Teens {886 


Vs. 
GEORGE E. WHITE, Appe.ter. \ No, 274, 


BRIEF FOR APPELLEE. 


JAMES K. REDINGTON, 
Counsel for Appellee. 


Be es 


Supreme Court of the Cited States. 


Unitep States, Appellant, ) 
vs. + October Term 1886.—No. 274. 
George E. Wurre, Appellee. J 


Appeal from the Circuit Court for the 9th circuit, District 
of California. 


Brief for Appellee. 


STATEMENT. 


On the 18th day of July, 1882, the United States filed its 
bill in equity against White, the appellee, to vacate and 
cancel a patent issued to him for the premises in contro- 
versy, bearing date the 15th day of December, 1876. This 
patent was issued as the result of, and was based upon, 
certain antecedent proceedings under the preémption law. 
The bill charges, upon information and belief, that the affi- 
davits and testimony of the patentee, forming what is tech- 
nically known as his preémption proof, were false; denies 
the facts therein alleged; avers that the claimant in no 
respect complied with the law; and prays that the patent 
be recalled and cancelled, the consideration money for- 
feited to the United States and the premises declared to be 
public land. 


”) 


To this bill the defendant filed a demurrer, which, upon 
hearing, was sustained by the court below, and the United 
States appealed. 

Neither in the record nor elsewhere is there any showing 
whatever that the value of premises in dispute exceeds the 
sum of five thousand dollars. 


SRIEF. 


The appellee insists that tne case should be dismissed for 
want of jurisdiction. 

An appeal will be dismissed when it does not appear by 
the record or otherwise that the value of the matter in dis- 
pute exceeds five thousand dollars. 

Parker vs. Morrill, 106 U.8., 1, 2. 


No considerations as to the time or form of the objection 
enter into the question. Whenever and however the fact 
appears the case will be dismissed. 

Richmond vs. Milwaukee, 21 How., 80-82, 391. 
Johnson vs. Wilkins, 116 U. S8., 392. 
118 J6., 228. 


Even when the parties are silent or the record is so framed 
as to give a colorable jurisdiction, the court will, upon its 
own motion, dismiss the case. 

Webster vs. Buftalo Ins. Co., 110 U. S., 386. 
Bowman rs. C. & N. W. R. R. Co., 115 Z6., 611. 


And although a defect in jurisdiction apparent in the re- 
cord, may be cured by affidavits, yet the showing must be 
made before the argument, and a case will neither be con- 
tinued nor reinstated to give an opportunity to produce them. 

Rush vs. Parker, 5 Cr., 287, Livingston, J. 
Richmond vs. Milwaukee, 21 How., 80-82, 391. 
Johnson vs. Wilkins, 118 U. 8., 228, 229. 


Rule 13 of the original rules of this court, adopted Au- 
gust 15, 1800, was as follows : 


>. 
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“That the plaintiff in error be at liberty to show, to the 
satisfaction of the court, that the matter in dispute exceeds 
the sum or value of two thousand dollars, exclusive of costs, 
this to appear by affidavit, Xe.” (1 Cranch, p. XVIIL.) 

This rule appears to have arisen from an order made in 
the case of Course rs. Steadman, (4 Dall., 22,) referring to 
Williamson vs. Kinkaid (Jéid 19), in both of which, how- 
ever, the affidavits were filed before the case was reached 
for argument. 

Following the adoption of this rule came the cases of 
Rush vs. Parker, (5 Cranch, 287,) and ex parte Bradstreet, (7 
Peters, 634.) In the former the court refused a continuance, 
and Livingston, J., entered a vigorous dissent from the al- 
lowance of any time whatever. In the latter case, man- 
damus to the Cireuit Court of the Northern District of 
New York, the writ issued because the court below had, in 
effect, by dismissing the suit, (writ of right,) prevented the 
plaintiff from proving the value at the trial, which the court 
declared was his legal right. Both cases, however, were 
under the operation of the original rule 13. 

At the December term, 1858, the rules were revised, and 
the old rule 13 was entirely omitted (21 How., pp. LI, et seq). 
And at this same term the court decided the case of Rich- 
mond vs. Milwaukee, (21 How., 391,) emphatically asserting 
the rule that affidavits of value, even in permissible cases, 
must be filed before the case is reached for hearing. 


In this last mentioned case, Chief Justice Taney, deliver- 
ing the opinion of the court, said: 

‘‘And in the classes of cases above mentioned, in which 
affidavits are received, there is no instance in which a case 
has been postponed or reinstated in order to give the party 
time to produce affidavits of value. Indeed, such a practice 
would be irregular and inconvenient, and might sometimes 
produce conflicting affidavits and bring on a controversy 
about value, occupying as much of the time of the court as 
the merits of the case.” 


4 


And the only instance, so far as the researches of counsel 
have enabled him to discover, in which time was ever al- 
lowed for this purpose, after the case was reached for argu- 
ment, is the “The Grace Girdler,’ 6 Wall., 441, when 
twenty days was allowed for that purpose. But the Court, 
in its opinion, itself suggests a doubt on the point by a refer- 
ence to the case of Richmond vs. Milwaukee, (supra,) and 
the controlling consideration leading: to the order seems 
to have been the fact that the case was in admiralty, “ where 
the pleadings may be amended and new evidence taken in 
the appellate court,’ and where “a liberal practice in rela- 
tion to appeals is specially warranted.” 


It is earnestly submitted that the United States, fully 
equipped for any conceivable legal warfare, ought not now, 
when the case is reached for argument, five years after the 
filing of her bill, and four years after the perfection of her 
appeal, to be allowed further time to supply defects in 
her case, which she is even now unable to say are curable. 
I feel justified in urging that in this case no considerations 
exist warranting a relaxation of the plain rules of law and 
of sound judicial policy, merely to allow the United States 
to ascertain whether or not she has a right of appeal to this 
court. She ought to have set out in her bill the value of the 
property. Failing which, and invoking the jurisdiction of 
this court, she ought long since to have supplied the defect 
by affidavits. She ouglt not now to be allowed to do so, 
even if the jurisdictional fact exists. 


On the the merits of the demurrer no brief is submitted, 
inasmuch as the question already discussed ends the case, 
unless time is allowed the United States to file affidavits, in 
which event the appellee asks leave to file counter affidavits, 
and be heard upon the demurrer. 

Respectfully submitted, 
JAMES K. RepINeTON, 
Counsel for Appellee. 
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And the only instance, so far as the researches of counsel 
have enabled him to discover, in which time was ever al- 
lowed for this purpose, after the case was reached for argu- 
ment, is the “The Grace Girdler,’ 6 Wall., 441, when 
twenty days was allowed for that purpose. But the Court, 
in its opinion, itself suggests a doubt on the point by a refer- 
ence to the case of Richmond vs. Milwaukee, (supra,) and 
the controlling consideration leading to the order seems 
to have been the fact that the case was in admiralty, “ where 
the pleadings may be amended and new evidence taken in 
the appellate court,’ and where “a liberal practice in rela- 
tion to appeals is specially warranted.” 


It is earnestly submitted that the United States, fully 
equipped for any conceivable legal warfare, ought not now, 
when the case is reached for argument, five years after the 
filing of her bill, and four years after the perfection of her 
appeal, to be allowed further time to supply defects in 
her case, which she is even now unable to say are curable. 
I feel justified in urging that in this case no considerations 
exist warranting a relaxation of the plain rules of law and 
of sound judicial policy, merely to allow the United States 
to ascertain whether or not she has a right of appeal to this 
court. She ought to have set out in her bill the value of the 


property. Failing which, and invoking the jurisdiction of 


this court, she ought long since to have supplied the defect 
by affidavits. She ought not now to be allowed to do so, 
even if the jurisdictional fact exists. 


On the the merits of the demurrer no brief is submitted, 
inasmuch as the question already discussed ends the case, 
unless time is allowed the United States to file affidavits, in 
which event the appellee asks leave to file counter affidavits, 
and be heard upon the demurrer. 

Respectfully submitted, 
James K. Reprneton, 
Counsel for Appellee. 
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Supreme Court of the Cnited States. 


OCTOBER THERM. 1886. 


No. 300. 


THE CENTRAL Rat~rRoaD AND BANKING CoMPANY oF GEORGIA, 
Plaintiff in Error, 
verTsus 


JAMES C. McKeEnzin. 


In Error to the Cireuit Court of the United States, for the 
Middle District of Alabama. 


BRIEF OF A. R. LAWTON, AND JOHN D. ROQUEMORE, COUNSEL 
FOR PLAINTIFF UN ERROR, 


1. 
STATEMENT OF THE CASE. 


This action was brought in the Circuit Court of Barbour 
county, Alabama, to recover damages for injuries alleged to 
have been done defendant in error, in the State of Georgia 
by the derailment of a train of cars operated in that State 
by the plaintiff in error, on the 8th of December, 1882. 
The complaint sets forth that the “defendant was engaged 
“in and carrying on the business of a common carrier, and 
“as such common carrier controlled and operated a railroad 
“for the carriage of freight and passengers for hire between 
' “the city of Macon in the State of Georgia, and the city of 


2 


“Eufaula in the State of Alabama. * * * * * * * 
“And * * * plaintiff became and was a passenger upon 
“the regular passenger train of the defendant on the 8th 
“day of December, 1882, at Cuthbert, in the State of Geor- 
“sia, proposing to travel thence on said train to the city of 
“Bufaula, in the said State of Alabama, for a certain fare or 
“passage money exacted by said defendant and paid by 
“plaintiff; and thereupon it then and there became and was 
“the duty of the said defendant to safely carry and trans- 
“port said plaintiff from Cuthbert, in said State of Georgia, 
“to Eufaula, in said State of Alabama; yet the said defend- 
“ant, not regarding its duty in that behalf, permitted its 
“road-bed and its railroad track, and superstructure thereon 
“to become in such a bad condition and out of proper re- 
“pair, and it permitted its said train of cars to be managed, 
“controlled and run by such careless and indiscreet, incom- 
“petent and unskilled employees, and in such a careless 
“and negligent manner that by reason thereof on said 8th 
“day of December, 1882, and whilst the said train of cars 
“was running with the said plaintiff thereon in and along 
“said railroad track between said Cuthbert in the State of 
“Georgia, and said Eufaula in the State of Alabama, and 
“before its arrival in Eufaula in the State of Alabama, and 
“near Georgetown in the State of Georgia, the said train of 
“ears ran off of said railroad bed and off of said railroad 
“track, and was overturned and thrown down an embank- 
“ment, and by means whereof the said plaintiff was greatly 
“bruised, wounded and injured ;’ then follows an allegation 
of the injuries, said to have been suffered by the defendant 
in error. 

Upon this complaint appears an affidavit by John M. 
McKleroy, one of the attorneys for the defendant in error, 
“that the president or other head of the defendant corpo- 
“ration, and the secretary, cashier, or other managing agent 
“thereof reside out of the State of Alabama ;” the summons 
and complaint are endorsed by the clerk of the court, “filed 


“this the 24th day of March, 1885,” and are endorsed by the 
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sheriff, “received in office this 24th day of March, 1883,” 
and the following is the return of said summons and com- 
plaint by the sheriff, “executed this 26th day of March, 
“1883, by leaving a copy of the within summons and com- 
“plaint with Charles J. McLaughlin, a white person in the 
“employ of the Central Railroad and Banking Company of 
“Georgia.” 

At the June term, 1883, of the Circuit Court of Barbour 
county, the plaintiff in error filed in that court a petition 
praying for » removal of the cause to the Circuit Court of 
the United States for the Middle District of Alabama, and 
upon such petition, bond being filed as required by law, an 
order was made and entered removing said cause as prayed 
for, to said Circuit Court of the United States, and it stood 
for trial in said last named court at the November term, 
1883, thereof. 

An admission of counsel in the cause was entered into in 
writing, and filed in said Circuit Court of the United States 
that the plaintiff in error “is a foreign corporation, char- 
“tered and doing business in the State of Georgia, and that 
“ander its act of incorporation it is a foreign corporation ; 
“that prior to December 8th, 1882, it had leased the South- 
“western railroad, running from Macon, in the State of Geor- 
“gia, to Eufaula, in the State of Alabama; and that prior to 
“December 8th, 1882, and on said December 8th, 1882, and 
“since that time it had charge of said Southwestern railroad, 
“and had exclusive control of it, and was running its, defend- 
“ants, cars over said road as said lessee, as above stated.” 

At the November term, 1882, of said Circuit Court of the 
United States, the plaintiff in error filed a plea in abate- 
ment denying the jurisdiction of the Court of the cause of 
action, which plea was denied, and overruled by the Court. 

At the same term of the Court, the plaintiff in error 
moved the court to set aside the service of the summons 
“because the contract set forth in the complaint was made 
“in the State of Georgia, and the defendant, at the time the 
“summons in this case was issued, and at the same time the 
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“contract was made, was a foreign corporation, incorporated 
“only under the laws of the State of Georgia, and the return 
“of the sheriff shows that service of the summons was made 
“upon Charles J. McLaughlin, a white person in the employ- 
“ment of the defendant, who was not the President, Vice- 
“President, Secretary, Treasurer, or managing agent of the 
“defendant corporation.” 

This motion to set aside the service of the summons was 
denied by the Court. 

The cause was tried at the November term, 1883, and re- 
sulted in a judgment for defendant in error for $16,800 
damages. 

Upon the trial, the defendant in error was allowed to in- 
troduce testimony against the objection of the plaintiff in 
error, tending to show that there were decayed timbers in 
the track of the railroad along the line from Georgetown to 
Hatcher’s Station, a distance of several miles, at other 
points than where the wrecking of the train occurred. 


(1. 
ASSIGNMENT OF ERRORS RELIED UPON. 


The Court erred as follows: 

1. In overruling the plea to the jurisdiction of the Court, 
and in entertaining jurisdiction of the cause. 

2. In overruling the motion to set aside the service of 
the summons. 

o. In sustaining the demurrer to the motion to set aside 
the service of the summons. 

4. In sustaining the demurrer to the plea in abatement. 

5. In overruling the demurrer to the complaint. 

6. In allowing the testimony of the witness Lancaster, 
as to the several conditions of the track of plaintiff in error 
at other places than that of the accident. 

7. In refusing to rule out the testimony of the witness 
John Moore, as to the condition of the railroad track at 
other places than that of the accident, 
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8. In refusing to rule out the testimony of the witness 
Hatcher to the same effect. | 

). In refusing to rule out the testimony of the witness 
Taylor Moore to the same effect. 

10. In refusing to rule out the testimony of witness J. 
K. Smith to the same effect. 


11. In charging the jury, that when treating and discuss- 
ing the subject of transportation of passengers by steam, 
there is, perhaps, scarcely such a thing a slight negligence. 


12. In charging the jury, in referring to the transporta- 
tion of passengers, that where the interests are so great and 
life is involved, slight negligence under such circumstances 
when there is such responsibility resting upon the carrier, 
becomes, indeed, gross negligence in the eye of the law. 


13. In charging the jury, that in estimating the damages 
of defendant-in-error, they should look to the future as well 
as the past, if the evidence shows that his condition of 
health, and his business capacity, and his pain and saffering 
will probably extend in the future as weil as his injury 
from the time of the accident until now. 


14. In refusing to charge the jury as requested by the 
plaintiff-in-error that a common carrier of passengers is not 
liable to the same extent that a common carrier is liable 
for the safety of property ; that 1t does not insure the safety 
of passengers, nor is it responsible for injuries suffered by 
them from any other cause other than its own or its agent's 
negligence or wilful wrong. 

15. In charging the jury that extraordinary diligence, 
care and prudence, aided by the highest skill, are required 
of common carriers of passengers. 

16. In refusing to charge the jury as requested by the 
plaintiff-in-error that the presumption of negligence is 


‘slight. 


17. In refusing to charge the jury as requested by the 
plaintiff-in-error that to justify them in taking into consid- 


“ft , 


: 


5 


eration the future physical pain and suffering of the de- 


fendant-in-error, it must have been made reasonably certain 
that such future pain and suffering were inevitable, and if 
they were only probable or uncertain they could not be 
taken into the estimate. 


18. In refusing to charge the jury as requested by the 
plaintiff-in-error that if there was no evidence before them 
as to the probable duration of defendant-in-error’s life, they 
could not find damages for future loss he might sustain in 
consequence of his injuries. 


IIL. 


BRIEF OF ARGUMENT, WITH STATEMENT OF ‘THE POINTS OF 
LAW, AND FACTS DISCUSSED. 


1. The court should have sustained the plea to the juris- 
diction of the court. The complaint (p. 1), the affidavit of 
defendant-in-error’s counsel (p. 3), and the plea in abate- 
ment (p. 7), show that the tort complained of, was committed 
in the State of Georgia, that the plaintiff-in-error was, at 
the time and continuously ever since, a foreign corporation 
chartered under the laws of Georgia, and that none of its 
managing officers or agents resided out of the State of 
Georgia. 

The suit having been brought in the Circuit Court of 
Barbour county, a State court, reference must be had alone 
to the right of that court to entertain jurisdiction of the 
cause. The laws of the State of Alabama alone must be 
relied on to give validity to the proceedings in the State 
court. Sec. 4 of Art. 14 of the Constitution of Alabama, in 
these words : 


“no foreign corporation shall do any business in this 
“State without having at least one known place of business 
“oan and authorized agent or agents therein, and such cor- 
‘‘poration may be sued in any county where it does business 
“by service of process upon an agent anywhere in this State,” 


—— 
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is presurrably the supposed authority of law for bringing the 
suit against the plaintiff in errorin Alabama. Part 3 of the 
Code of Alabama, 1876, p. 689, relates to “ proceeding in 
“civil cases”: ‘Title 1, of part 3, relates to “ proceedings in 
“civil actions in courts of common law’: Chapter 3 of that 
title relates to the “issue, execution and return of the sum- 
“mons,” in actions at law: Section 2934, occurring in this 
chapter is in these words : 


“When the suit is against a corporation, the summons 
“may be executed by the delivery of a copy of the summons 
“and complaint to the president, or other head thereof, sec- 
“retary, cashier or managing agent thereof.” 


Section 2935 thereof is in these words: 


“Tf affidavit is made that the officers named in the pre- 
“ceding section are unknown, or reside out of the State, the 
“summons may be served on any white person in the employ 
“of or doing business for such corporation.” 


No other authority or claim, of the right to bring this 
suit in the courts of Alabama can be given. No action in 
persunum can be maintained against a corporation out of 
the State of its creation, although it does business in another 
State, without express provision of law for bringing such 
suit, and getting service upon such corporation, or its vol- 
untary appearance. 


Andrews v. Mich. Cent. R. R. Co., 99 Mass: 534. 

Congar v. Galena & Chicago Union R. R. Co., 17 Wis. 477. 

Middough v. St. Jo. & Denver R. R. Co., 51 Mo. 520. 

Lathrop v. Union Pac. R. BR. Co., 1 MeAuthur (Dist. C.) 
234. 

Barnett v. Chicago & Lake Hudson R. R. Co., 6 Thomp- 
son & Cook, (N. Y. Sup. Ct.) 358. 

Ogdensburg & Champlain R. R. Co., v. Canada R. R. Co., 
16 Abb. Pr. N. 8S. 249. 

s. co. 4 Hun 712. 

Brooks v. N. Y. Gr. Lake R. R. Co., 30 Hun 47. 
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See also, Webster v. Reid, 11 How. 4 
Pennoyer v. Neff, 95 U. S. 714. 

St. Clair v. Cox, 106 U. S. 350. 

Earle v. McVeigh, 91 U.S. 503. 
Settlemier v. Sullivan, 95 U. S. 444. 


~~ <— 
. 


The Supreme Court of Alabama constraing the provision 
of the Constitution of Alabama and the sections of the Code 
authorizing suits against foreign corporations, has decided 
that in actions i personam, a foreign corporation cannot be 
sued in Alabama, unless the contract sued on was made or 
the injury complained of was suffered within the State. 
The case in which the decision was made, arose out of the 
same accident wherein defendant in error is alleged to 
have been injured. In that case (Central Rd. & Banking 
Co. v. Carr, 76 Ala. 388,) the Court says: 

“Tt is claimed for appellee that the present suit is au- 
“thorized by section 2935 of the Code, the substance of which 
“is given above.” (The section quoted on page seven of 
the brief.) ‘We have other statutes which provide for 
“service of process when non-resident corporations do busi- 
“ness in this State. Section 1434 of the Code relates to fire 
‘Insurance companies, incorporated in other States, and 
“taking risks in this. Section 1444 makes similar provision 
“for foreign life insurance companies doing busiuess in this 
“State. See Constitution of Alabama, art. 14, section 4. 
“In W. U. Tel. Co. v. Pleasants, 46 Ala. 641, the court held 
“that in case of a toreign corporation doing business in this 
“State through a managing agent, service of summons and 
“complaint on such agent will give jurisdiction to ovr courts 
‘of a cause of action which originates in this State. The 
“same principle is declared in “xv parte Schollenberger, 96 
“U. S. 369; Osborne v. Ins. Co., 51 Vt. 278. It is well set- 
“tled, however, that no action in personam can be maintained 
“against a foreign corporation, unless the contract sued on 
“was made, or the injury complained of was suffered in the 
“State in which the action is brought.” 


Pm 
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Central R. R. & Banking Co., v. Carr, 76 Ala., 388. 

Bawknight v. L. L. & G. Ins. Co., 55 Ga., 194. 

Sawyer v. N. Am. Life Ins. Co. 46 Vt., 697. 

Smith v. Mut. Life Ins. Co., 14 Allen, 386. 

St. Clair v. Cox, 106, U. S., 350. 

Newell v. Gt. W. Ry. Co. of Canada, 19 Mich., 336. 

Parke v. Commercial Ins. Co., 44 Penn. St., 422. 

Camden Rolling Mill Co. v. Swede Iron Co., 32 N. J. 
Law, 15. 

2. The court should have set aside the service of the 
summons. 

Authorities, supra. 


3. The court should have overruled the demurrer to the 
motion to set aside the service of the summons. 

Authorities, supra. 

This demurrer is shown to have been upon the ground, 
“that the same” (referring to the motion to set aside the 
service of the summons,) ‘is insufficient in law.” Judg- 
ment entry, p. 9. ‘Ihe chapter in the Code of Alabama, 
1876, relating to pleadings, contains a section, 3005, in these 
words: “No demurrer in pleading can be allowed, but to 
“matter of substance which the party demurring specifies ; 
“and no objection can be taken or allowed which is not dis- 
“tinctly stated in the demurrer.” This statute, though plain 
and unambiguous, has been many times construed by thie 
Supreme Court of Alabama; and it has been uniformly 
held that such general demurrer is insufficient and should 
be disregarded. 68 Ala., 126; 66 Ib. 521; 65 Ib. 79, 88, 
566 ; 62 Ib. 550; 60 Ib. 563; 33 Eb. 110; 34 Ib. 485; 35 Ib. 
529, 723; 52 Ib. 444. 

4. The court should have overruled the demurrer to the 
plea in abatement. This demurrer was, for that, “said 
plea in abatement is insufficient in law.” See judgment 
entry, p. 9. 

Authorities supra. 

The Federal courts must follow the decisions of the 
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State courts in interpreting State laws. The interpretation 
within a State of a local law, becomes a part of that law as 
much as if incorporated in it by the legislature. 

U.S. Statute at large, sec. 721, p. 136. 

Christy v. Pridgeon, 4 Wall, 176. 

Bk. of Augusta v. Earle, 13 Peters, 519. 

Claiborne Co. vy. Brooks, 111 U: S. 400. 

Smith v. Kernochen, 7 How. 198. 

Secombe y. R. R. Co., 23 Wall, 108. 

Burgess v. Seligman, 107 U. S., 20. 

Luther v. Borden, 7 How. 1; 7 How. 812; 14 Ib. 488; 
1 Wall, 175; 92 U. S. 209; 94 U. S. 260; 100 U.S. 47; 
105 U.S. 667; 98 U. S. 359; 9 Wall, 35; 18 Wall, 71; 6 
Pet. 291; 18 How. 497. 


5. The court erred in overruling the demurrer to the 
complaint, p. 8. 

6, 7, 8, 9,10. The court erred in allowing the defendant- 
in-error to introduce testimony of the condition of the rail- 
road at other places than that of the accident. He was 
allowed tojprove by the witness, Hatcher, (p. 22,) tuat he had 
“noticed decayed timber within a mile of this place,” mean- 
ing the locality of the accident, though he could say noth- 
ing “about this immediate place where the accident oc- 
“curred.” Such testimony was calculated to withdraw the 
attention of the jury from the disputed question of the 
cause of the accident, and allowed the investigation of the 
soundness of the road at other places, when the question at 
issue was, was the road unsound where the run off occurred, 
and was the run off caused by such unsoundness ? 


11 and 12. The court erred, when, in speaking on the 
question of negligence in reference to the transportation of 
passengers it gave the instruction in these words : (p. 27). 


“When treating upon this subject and discussing this 
“subject of transportation of passengers by the means of 
“steam, which is in its nature dangerous if not governed 
“properly and with great care, there is, perhaps, scarcely 
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“such a thing as slight negligence, because where the in- 
“terests are so great life is involved, and personal safety and 
“security is involved, and slight negligence under such cir- 
“cumstances, when there is such responsibility resting upon 
“the carrier, becomes indeed gross negligence in the eye of 
“the law.” 


This charge abolishes the well defined degrees of negli- 
gence and makes the want of the slightest care, incur the 
penalty of the grossest negligence. The recognized degrees 
of negligence range from the slight neglect of duty, to wil- 
ful misconduct, each degree carrying with it a correlative 
liability. 

Sher. & Red. on Neg., § 600, ef seq. 

2 Red. on Rys., § 199, par. 9. 


Where negligence occurs, not to the extent of being wil- 
ful or reckless, exemplary or punitive damages can not be 
awarded. 

Ry. Co. v. Arms, 91 U. S. 489. 


Otherwise where the negligence is wilful or reckless, gross. 


The charge of the court was, in effect, that tle plaintiff in 
error was guilty of gross negligence, and should have heavy 
damages assessed as a punishment, if guilty of negligence 
at all. 

Such charge withdrew from the jury consideration of the 
different degrees of negligence, and looking to the amount 
of the verdict, it might properly be inferred that the jury 
did award the defendantinerror punitive damages. 


Kansas Pac. R. R. Co. v. Peavy, 11 Am. & Eng. Ry. 
Cases, 260. | 

Williams v, Northern Pac. Ry. Co., 11 Am. & Eng. Ry. 
Cases 421. 

13, The court erred in that part of the charge in these 
words (p. 34): 


“So you see, gentlemen, you look to the future as well as 
“the past,if the evidence shows that his condition of health 
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“and business incapacity and his pain and suffering will 
“probably extend into the future as well as_ his injury from 
“the time of the accident until now.” 

The mere probability that the defendant in error would 
suffer from the injuries he received in the accident, was not 
sufficient to base a verdict for future damages upon. It 
should have been made to appear reasonably certain by the 
evidence that his injuries would continue in the future. 

Secorde vy. St. Paul, &e., R. R. Co., 18 Fed. Rep. 221. 

Mackey v. Mo. Pac. Ry. Co., 18 Fed. Rep. 236. 

Ward Co. v. N. O. City Ry. Co., 35 La. An. 202. 

$d Suth. on Dam., 722. 


14. The court erred in refusing to give the charge re- 
quested by the plaintiff in error, as follows, (p. 35): 

“The care, skill and diligence required of carriers of pas- 
“sengers must be proportionate to the danger of their par- 
“ticular mode of conveyance, but they are not insurers 
“against all accidents, and the passengers take all the risks 
‘incident to the mode of travel. This doctrine is not to be 
“construed as meaning that the carrier must adopt all the 
“precautions that an ingenious mind suggests or have all the 
“skill that science can give, nor that he must use all the pre- 
“cautions which after the accident has happened it can be 
“seen would have sufficed to avoid it; nor even must he use 
“such precautions as one would use who knew beforehand 
“that the accident would otherwise certainly occur.” 

This charge, as requested, embodied a correct legal propo- 
sition ; the court refused to give it as asked, but gave it 
with the material modification of meaning, caused by the 
addition of the words, “omniscience is not required of 
railroad officers or employes.” As given to the jury it con- 
veyed the idea that all care, skill and diligence just short of 
that which might be exercised by minds omniscient, must 
be taken and used in the operation of railroads carrying 
passengers. This extreme degree of care would make the 
carrier liable for all accidents, except those designated as 
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the acts of God. In other words, would make them in- 
surers of the safety of their passengers. ‘lhe estimate a 
jury places upon such an utterance from the bench 1s great, 
and should be well guarded against. 
~- Meier v. Penn. R. RK. Co., 64 Pa. St. 225. 
Jeffersonville R. BR. Co. v. Hendricks, 26 Ind. 228. 
Carroll v. Staten Island R. R. Co., 58 N. Y. 126. 


15. The court erred in charging the jury as follows, 
(p. 35)): 

“A common carrier is not liable for the safety of passen- 
“vers to the same extent that a common carrier is for the 
“safety of property. He does not insure the safety of passen- 
“cers, nor is he responsible for injuries suffered by them 
“from any cause other than his own, or against negligence 
“or willful wrong, but extraordinary diligence, care and pru- 
“dence is required, aided by the highest skill.” 

The vice of this charge lies in the latter clause: “ but ex- 

~~ traordinary diligence, care and prudence are required, 
aided by the highest skill.’ The drift is all to the extreme 
verge of responsibility ; the fairness of the first part of the 
charge being obscured or destroyed by the qualifying sen- 
tence at its close. 

16. The court erred in refusing to charge the jury at the ~ 
request of the plaintiff in error, as follows, (p. 36): 

“The running off of the train is prima facie evidence of 
“negligence on the part of the officers or employes of the 
“road, and when this is shown and nothing more, the pre- 
“sumption is that the negligence of some person connected 
“with the road caused the accident. But this presumption 
“is a slight one and easily rebutted, as there are a consider- 
“able number of cases of run-offs in which there is no negli- 
“cence. 

Lockwood vy. Chicago & N. W. Ry. Co., 55 Wis. 50. 

Tuttle v. Chicago, Rock Island & Pac. Ry. Co., 48 La. 236. 


17. The court erred in refusing to give the following 
charge requested by the plaintiff in error (p. 36); 
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“While the compensation of the injured party will not be 
“confined to his pecuniary loss, but may embrace recompense 
“for the pain and suffering of both mind and body which 
“have resulted from the injury, and the jury may take into 
“consideration future as well as past physical pain and suf- 
“fering. But to justify them in doing so, it must be made 
“reasonably certain that such future pain and suffering are 
“inevitable, and if they be only probable or ancertain, they 
“cannot be taken into the estimate.” 

White v. Ry. Co., 18 Am. & Eng. Ry. Cases, 213. 

Ry. Co. v. Strohm, 96 N. Y. 305. 

Curtis v. Roch. & Syr. R. R. Co., 18 N. Y. 541. 

Filer v. N. ¥. C. R. RR. Co., 49 N. Y. 45. 

Clark v. Brown, 18 Wend. 229. 

Lincoln v. Saratoga &c., R. R. Co. 23 Wend. 425, 435. 

Aaron v. R. R. Co., 2 Daly, 127. 

Hutchinson on Carriers, sec. 805, p. 621. 

3 Sutherlin on Damages, pp. 261 and 722. 

Memphis &c., R. R. Co. v. Whitfield, 44 Miss. 466. 

Caldwell v. Murphy, 1 Duer. 233 (11 N. Y. 416). 

Klein v. Jewett, 26 N. J., Eq. 474. 

Matteson v. N. Y., &., R. R. Co., 62 Barb. 364. 

Fink v. Schroyer, 18 Ill. 416. 

Black v. Carrollton R. R. Co., 10 La. Ann. 33. 

Holyoke v. Grand Trank R. R. Co., 48 N. H. 127. 

Drew v. 6th Av. R. R. Co., 26 N. Y. 1°%7. 

S. & N. Ala. R. R. Co. v. Sullivan, 63 Ala. 266-273. 

Fry v. Dubuque & So. W. Ry. Co., 45 Lowa, 416. 

Spicer v. C. & N. W. R. RB. Co., 29 Wis. 580. 

Secorde v. St. Paul, &c., R. R. Co., 18 Fed. Rep. 221. 

Mackey v. Mo. Pac. Ry. Co., 18 Fed. Rep. 236. 

Ward Co. v. N. O. City Ry. Co., 35 La. An. 202. 


18. The court erred in refusing to give the following 
charge requested by the plaintiff in error (p. 37): 

“Tf there is no evidence before you as to the duration of 
“the plaintiff's life, then you cannot find damages for future 
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“loss that plaintiff may sustain in consequence of his in- 
‘Juries. You are not left to mere conjecture as to the prob- 
“able duration of the plaintiffs life ; there must be evidence 
“on this point in order to justify you in giving compensation 
“for future loss.” 

There was no evidence of the expectancy of life of the 
defendant in error, and the jury was left purely to specula- 
tion in giving future damages. 

A. RK. Lawron, 
JOHN D. Loquemore, 
Counsel for Plaintiff in Error. 
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THE CENTRAL RAILROAD AND BANKING CO., 
OF GEORGIA. 
vs. 


JAMES ©. McKENZIE. 


[In the Supreme Court of the United States on Appeal from 
the Cireuit Court of the United States for the 
Middle District of Alabama. 


Brief of G. L. Comer, Attorney for Appellee. 


THE CENTRAL RAILROAD AND BANKING CO, 
OF GEORGIA. 
Vs. 


JAMES C. McKENZIE. 


In the Supreme ‘ourt of the United States on Appeal from 
the Circuit Court of the United States for the 
Middle District of Alabama. 


Brief of G L Comer, Attorney for Appellee. 


It is admitted in this c:se that the appellant is a corpora 
tion under the laws of the State of Georgia, that the appellv.e 
is a resident citizen of the State of Alabama, and was such 
at the time this action was commenced and that the cause of 
action is transitory in its nature, 

The appellant at the time, the injury occurred for which 
this action was brought, was doing business in said “tate of 
Alabama, and had agents to represent them in said State o! 
Alabama. The Con-titution and Laws of Alsbama expiess- 
ly authorize foreign corporations to carry on business within 
the limits of the State. 

Constitution of Alabama, 1875 Article 14 paragraph 4. 

The condition prescribed by said provisions of the Consti- 
tution to their doing husiness in Alaboma is, that such foreign 
corporations shall have “at least one known place of bu-i- 
ness and an authorized agent or agents therein, and such cor- 
porations may be sued in any county where it does business 
by service of process upon an agent anywhere in this State.” 

The acts of Alabama of Febru: iry 15th 1879, “lo preserbe 
the venue in suits against corporations (Acts of Alabama 
1878-9 page 197 provides, “That on and after the passage of 
this Act, suits against any corporation, foreign or domestic. 
may be brought in any county in this State in which such 
corporation does business by agents.” 

The Constitution of Alabama also provides (Constitution 
1875, Article 14. paragraph 12.) that “all corporations shall 
have the right to sue. and shall besubject to be sued, in all 
courts, in like cases as natural persons.” 

The laws of Alabama (Code of Alabama 1876, sections 2934 
and 2935), provide the mannerin which, and the persons 


upon whom, service shall be made in suits against corpora- 
tions. 

The provisions of these sections were strictly complied with 
in this case and under these provisions of the Constitution and 
Laws of the State of Alabama the Circuit Court of the United 
States for the Middle Di-trict of Alabama clearty had juris- 
diction to tr, and deeide this case 

Dennick vs Railroad compony 103 U. Ss. 11 Railrgad Co. 
vs. Harris. 12 Wal. 65. Ex-Parite Schollenberger, %2 U. S. 
376. Inthis iasi case the Supreme ¢ ourt on page 376 says, 
“The company objected to the jurisdiction of the court and 
insisted that it was neither an inbabitant of nortound within 
the district In ruling upon this objection, we held that, 
though the company was a foreign corporation it was suable 
in the district, because it had in elfeet consented to be sued 
there. in con-ideration of its being permitted by Congress, to 
exercise therein its corporate powers and privileges.” 

So in this case the Central itailroad in considerarion of its 
being permitted by the State of Alabama to exercise in said 
State its corporate powers and priveleges,in efl-ct# consented 
to submit to be sued in said State as provided by the Con- 
stitution and Laws thereot. Home Insurance CodSPenn Rail- 
road Co. t1 Hun (New York) 182. 

Bissell vs MichSeuR KR. Co. 22 N.Y. 258. - Stallkenecht 
vs. Penn R R. Co. 18 Hun (N° Y.)451, Hannibal and st. 
Joseph R. R. Co. vs. Crane 102 Ils. 249. In this last ease the 
Supreme Court of Illinois rendered a lengthy opinion and 
reviewed all. f the authorities, 

The Cireuit Court of the United States which tried this 
case had the inherent right to construe'the provisions of the 
Constitution and’ Laws of Alabama applicable to this case. 
and in so construing suid provisions decided that said eourt 
had jurisdiction to try and determineg said case, Burgess 
vs. Seligman 107 U.S. 20. : 

l respectfully submit that under these authorities the “ir- 
cult Court did not err as set forth in the first, second, third 
and fourth assiguments of errur., 

There was no error in over ruling the dumurrer to the come 
plaint as stated ir fifth assignment of errér. 

south and North Alabama R. R., Co. vs. McLendon 63 
Alabama, 263 (se pages 273 and oe aking 

The expenses of cure were incurred and whether the'ap- 
pellee had paid such expenses, or not he was liable in law 
for such expenses and had a clear right to recover whatever 
said expenses were reasonably worth. If said expenses had 
been paid by appellee he could not, have -reeovered what he 
actually paid, unless he had shown by the testimony tht the 
am unt paid was reasonable. 


The Circuit Court did not err in admitting the testimony 
of the witnesses Lancaster, John Moore, Hatcher, Taylor 
Moore and J. E. Smith, as to the condition of the track as is s4¢7—-“~ | 
in the sixth, seventh, eighth, ninth and tenth assign- 
ments of error. 

Vicksburg and Meridian R. R. Co. vs. Putnain 118 U.S. 
545 

The charge of the court as given and the refusal of the 
court to charge as stated in the eleventh, twelfth, thirteenth, 
fourteenth, fifteenth, sixteenth, seventeenth, eighteenth and 
nineteenth assignments of error contains no error of which 
the appellant can complain, 

Hutchinson on carriers, pages 500, 1, 2, 3, 4,5, 6, 7, 8, 9. 
510, 11. 573, 799, 800, 804, 5,6, 7, 8, 9, 810, 11, 12, 524, 25, 26, 
929, 30, 31. 32. 

Redfield on law of Railways 4th edition chapter 27, pages 
291, 2, 216,17, 1Ssmemtieg. 214, 15. 

Sherman & Redfield on negligence Sec. 269. 

Stokes vs. Soltenstall 13 Peters, 151. 

Railro id Co. vs. Pollard 22 Wal, 341. ' 

South & North Alabama R. R. vs. McLendon 63 Alabama 
266. 

“Taylor vs. Grand Trunk Railway Co. 48 N. H. 304. 

hiladelphia & Reading Railroad vs. Darby 14, How. 
486. 

The Steamboat New World vs. King 16, Low. 469. 

New York Central Rai road Co. vs. Lock 17 Wal, 357. 

Indianapolis & St. Louis R. R. Co. vs. Horst 98 U. S. 291. 

Pennsylvania Company vs Roy. 102 U.S. 451 

The charge of the Circuit Court in respect to the care to 
be used in operating Railroads was in the exact language of 
the Supreme Court of the United States used in this case 
la-t cited. 

The court charged the law correctly and the instructions 
given were amply sufficient to present the whole controversy 
to the jury plainly, and there was no error in refusing the 
requests to charge as asked by the appellant although said 
requests to charge may have been correct. 

The School- vs. Risley, 10 Wal. 91 

Railway Company vs. Whitton, 18 Wal. 290, 

Kelley vs Jackson, 6 Peters, 622. 

Clymer vs, Dawkins, 3 How. 674, 

ludianapolls R. R. vs. Horst, 93. U. S. 291. 

Laber vs. Cooper, 7 Wal. 565. 

Railway Company vs. MeCarty, 96 U.S. 258. _ 
Evanston vs.Gunn, 99 U.S. 660, 
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THE PENNSYLVANIA CO. VS. ANNA W. FERGUSON, ADM’X, &C. 1 


1 Pleas of the circuit court of the United States for the district 

of Indiana, begun and holden at the United States court- 

house, in the city of Indianapolis, in said district, on the first Tues- 

day of May, in the year of our Lord one thousand eight hundred 

and eighty-four, before the Honorable William A. Woods, judge 

of the district court of the United States for the district of Indiana 
and ex-officio judge of said circuit court. 


Anna W. Ferauson, Administratrix of the ) 
Estate of Matthew W. Ferguson, Deceased, | -,-- er 
v . F : (677. Civil Action. 

THe PENNSYLVANIA COMPANY. J 


Be it remembered that heretofore, to wit, at the May term of said 
court, on the 30th day of August, A. D. 1885, before the Honorable 
William A. Woods, judge as aforesaid of said court, the plaintiff, by 
Messrs. McDonald, Butler & Mason, her attorneys, filed her com- 
plaint in the above-entitled cause in the words following, to wit: 


The plaintiff, a citizen and resident of the State of Illinois, com- 
plains of the defendants, The Pennsylvania Company and 
2 The Pennsylvania Railroad Company, corporations organ- 
ized and existing under and by virtue of the laws of the State 
of Pennsylvania, and the Jeffersonville, Madison & Indianapolis 
Railroad Company, a corporation organized under and by virtue of 
the laws of the State of Indiana, and says that on the 2d day of 
August, 1883, this plaintiff was duly appointed administratrix of 
the estate of Mathew W. Ferguson, deceased, by the probate court 
of Cook county, State of Illinois, and in such capacity brings this 
action: that on June 6th, 1883, the defendants maintained and 
were enguged in the operation of a certain railway within the State 
of Indiana, running from the city of Indianapolis to the city of 
Jeffersonville, in said State, and were engaged in the business of 
transporting passengers and freight upon said railway for the publie 
for hire; that on said day d-fendants were employed in transmit- 
ting a certain new sleeping ‘oach named Welaka, said coach being 
consigned by the Pullman Palace Car Company to James Martin, 
assistant superintendent of tne Pullman Sleeping Car Company, 
Louisville, Kentucky. and defendants were at the same time 
3 employed and engaged in transporting plaintiffs said deced- 
ent, Matthew W. Ferguson, who was, at the time, a messenger 
of the above consignor in charge of and occupying said coach 
“ Welaka;” plaintiff says that while so engaged in the transporta- 
tion of said coach “ Welaka,” and of plaintitf’s said decedent as mes- 
senger in charge of said coach, the defendants negligently, recklessly, 
and without care operated and ran their train to which said coach 
“Welaka” was attached, and on which the said decedent was being 
transported, upon a negligently constructed track, and upon a road- 
bed which was out of repair and in a highly dangerous condition, 
without regarding danger signals which were made to the engineer, 
and without keeping a lookout upon the track ahead, so that the 
said train, while running at the rate of forty or fifty miles per hour, 
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was plunged into an abyss, said coach “ Welaka” being completely 
wrecked, and plaintiff’s said decedent, without any negligence or 
fault on his own part, being instantly killed thereby. — : 
Plaintiff says that decedent was a young man of good edu- 
4 cation, character, and business habits: tha at he left ‘him sur- 
viving a widowed mother and three sisters, his next of kin, 
who were largely dependent for their support upon decedent, and 
are, by reason of defendants’ said negligence and wrongful acts, left 
without due means of subsistence. Wherefore plaintiff prays that 
she may have judgment against defendants for damages in the sum 
of $10,000.00, in which amount she is injured. 
McDONALD, BUTLER & MASON, 
Attys for PUP. 


And afterwards, to wit, at the May term of said court, on the 4th 
day of October, 1883, before the Honorable William A. Woods, judge 
of said court, the following further proceedings in the above entitled 
cause were had, to wit: 

Come now the parties, by their attorneys, and the defendant files 
its motion for an order requiring the plaintiff to make-its complaint 
herein more specific, which motion is in the words and figures fol- 
lowing, to wit: 

The defendant, & The Pennsylvania Company, moves the court 
to require plaintiff to make the averments of her complaint more 
specific in the respects following severally : 

Ist. By showing how and in what manner the track of said 
5 road was negligently constructed. 

2d. By showing how and in what manner such negli- 
gent construction of the track caused or contributed to the alleged 
accident. 

3d. By showing how and in what respects the road-bed was out of 
repair and in a highly dangerous condition. 

4th. By showing how and in what manner such condition of the 
track caused or contributed to the allege dd accident. 

5th. By showing by whom, when, and how the alleged danger 
signals were mi ade. 

6th. By showing why the failure to regard the alleged danger sig- 
nals caused or contributed to an accident. 

7th. By showing why the failure to keep a lookout ahead caused 
or contributed to the accident. 

STANSIFER, BAKER, HORD & HENDRICKS, 
kor Def’t, Pe nnsylvania Co. 


And the court, being sufficiently advised in the premises, doth 
now overrule the same; and to jhe overruling thereof the defendant 
now excepts. 


And afterwards, to wit, at the May term of said court, on the 22d 
day of October, 1583, before the Honorable William A. Woods, 
judge of said court, the ppvowing further proceedings in the 
abov e-entitled cause wer® had, to wit: 


o> 


s 
« 


? 


{ 


? 


ANNA W. FERGUSON, ADM’X, &¢. 3 


Comes now the defendant, The Pennsylvania Company, by Baker, 
Hlord & Hendricksand 8. Stansifer, its attorneys, and files its answer 
herein in the words following, to wit: 

Now comes the defendant, The Pennsylvania Company, and for 
answer to the complaint says that it denies each allegation thereof. 
W herefore it prays judgment. 

S. STANSIFER, 
BAKER, HORD & HENDRICKS, 
kor Def't. 


And afterwards, to wit, at the May term of said court, on the 30th 
day of Octobe r, 1883, before the Honorable William A. Woods, judge 
of said court, the following furthe T procee dings in the above-entitled 

cause were had, to wit: 

Comes now the plaintiff, by Messrs. McDonald, Butler & Mason, 
her attorneys, and, upon their motion, it is ordered that the above- 
entitled cause be, and the same is hereby, dismissed as to the de- 
fendants, The Pennsylvania Railroad Company and The Jefferson- 
ville, Madison and Indianapolis Railroad Company. 


And afterwards, to wit, at the November term of said court, on 

the 19th day of January, 1884, before the Honorable William 

7 A. W oods, judge of said court, the followi lly further proceed- 
ings in the above-entitled cause were had, to wit: 

Comes now the defendant, by Messrs. Baker, Hord & Hendricks, 
its attorneys, and files its motion to suppress part of the plaintiff’s 
depositions herein, and said motion is in the words following, to 
wit: 

(This motion Is not on file.) 


And afterwards, to wit, at the November term of said court, on 
the 22d day of January, 1884, before the Honorable William A. 
Woods, judge of said court, the following further proceedings in the 
above-entitled ciuse were hac, to wit: 

Comes now the plaintiff, by Messrs. McDonald, Butler & Mason, 
her attorneys, and at the same time comes the defendant, by Messrs. 
Baker, Hord & Hendrie ks, its attorneys, and this cause now coming 
on for trial, here comes a jury, to wit, Jesse N. Townsend, W. g 
Meade, Eli Parker, Jno. Bb. Goodwin, Sanford 8. Ripley, Jonathan 
Dillon, Zachariah Senour, William b. Carter, James Keigwin, Wil- 
liam P. Pettinger, William G. Jencks, and John P. Catheart, who, 
being duly empanne . d and sworn, and having partially heard the 
evidence he ‘rein, are by the court allowed to Sepi irate until the eall- 
ing of this cause on to-morrow morning. 


8 And afterwards, to wit, at the November term of said court, 

on the 25d day of 1uary, 1884, before the Honorable Wil- 

liam A. Woods, judge of Wid court, the following further proceed- 
ings in the above-entitledJeause was had, to wit: 

Come now the parties, By their respective attorneys, and the jury 

heretofore empanneled abd sworn herein come also, and, having 
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further heard the evidence herein, are by the court allowed to sep- 
arate until the calling of this cause on to-morrow morning. 


And afterwards, to wit, at the November term of said court, on 
the 24th day of January, 1884, before the Honorable William A. 
Woods, judge of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come the parties, by their respective attorneys, and the jury 
heretofore empanneled and sworn herein come also, and, having 
heard the residue of the evidence, are by the court allowed to sep- 
arate until the calling of this cause on to-morrow morning. 


And afterwards, to wit, at the November term of said court, on 

the 25th day of January, 1854, before the Honorable William 

9 A. Woods, judge of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 

Come the parties, by their respective attorneys, and the jury here- 
tofore empanneled and sworn herein come also, and having heard 
the argument of counsel and charge of the court herein, now retire 
to their room to consider of their verdict herein. 


And afterwards, to wit, at the November term of said court, on 
the 26th day of January, 1854, before the Honorable William A. 
Woods, judge of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come again the parties, by their respective attorneys, and the 
jury heretofore empanneled and sworn herein come also, and return 
into court the verdict following: We, the jury, find for the plaintiff, 
and assess the damages at seven thousand dollars ($7,000.00). 


JAMES KEIGWIN, Foreman. 


And thereupon the defendant, by its attorneys, moves the court 
for a new trial herein. 


And afterwards, to wit, at the November term of said court, 

10 on the 6th day of February, 1884, before the Honorable Wil- 

liam A. Woods, judge of said court, the following further 
proceedings In the above-entitled cause were had, to wit: 

Comes now the defendant, by counsel, and files its motion for a 
new trial herein, in the words following, to wit: 

The defendant moves the court to set aside the verdict of the jury 
and grant said defendant a new trial in this cause upon the follow- 
ing grounds and for the following reasons, to wit: 

1. The verdict of the jury is contrary to the law of the case. 

2. Said verdict is not in accordance with or sustained by the evi- 
dence in the cause. 

3. The court erred in its instruction to the jury as to the measure 
of damages, in this that the court should have instructed the jury 
that the measure of damages was the pecuniary injury sustained by 
the next of kin by the death of Matthew W. Ferguson. 

4. The court erred in its instruction to the jury as to the measure 
of damages. 


‘ 
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5. The damages assessed by the verdict of the jury are excessive. 
6. The court erred in instructing the jury as follows: 


1] “In respect t¢é the damages to be awarded in case of a ver- 
dict for the plgintiff, there is no definite legal rule, except 
that the amount aead exceed ten thousand dollars. The action 
is one given by the statute for the benefit of the next of kin. 
Neither the right nor, measure of recovery depends upon proof of 
the value of the life t6 the next of kin; but it is proper for the 
jury to consider the character, age, and capacity, and other cireum- 
stances of the deceased, his relation those for whose benefit the 
action is prosecuted and its sound discretion determine the amount 
of the recovery, not efceeding the amount stated.” 
SAKER, HORD & HENDRICKS, 

; kor Defendant. 

« 

And afterwards, a a the May term of said court, on the 
25th day of July, LSp4, before the Honorable William A. Woods, 
judge of said court, tlie following further proceedings in the above- 
entitled cause were had, to wit: 

Come now the partfes, the plaintiff by Messrs. McDonald, Butler 
& Mason, her attornpys, and the defendant by S. Stansifer and 

Baker, Hord &* Hendricks, its attorneys; and thereupon the 
12 court being syfficiently advised in the premises, doth now 

overrule the motion for a new trial herein; and the plaintiff, 
by her attorneys, therupon moves the court for judgment upon the 
verdict of the jury heretofore rendered herein; which motion is 
granted. 

It is therefore considered by the court that the plaintiff do re- 
cover of said defendgut, The Pennsylvania Company, said sum of 
seven thousand thousand dollars ($7,000.00), tugether with their costs 
and charges herein expended, taxed at $—. 

7 

And the defendant snow files its bill of exceptions herein, in the 
words following, to wit: 

Be it remembered Pat the above-entitled cause came on to be 
tried in the circuit cofrt of the United States for the district of In- 
diana, and at the November term, 1883, thereof, on the 22d day of 
January, 1884. 

Be it further prcwns gert'y that it appeared upon the trial of said 
cause that the injury and death of said Mathew W. Ferguson oc- 
curred on the 6th day of June, 1883, at Farmington, in the county 
of Jackson, and State of Indiana. 

Be it further: remembered that upon the trial of said cause 
13 said Anna W2&Ferguson and J.J. Higgins were offered as 
witnesses on behalf of the plaintiff, and testified as follows, 

to wit: ’ 

Anna W, FERGUSON, plaintiff and mother of Mathew W. Fer- 
guson, the deceased, testified : 

Mathew W. Fergusén. the deceased was in his 25th year at the 
time of his death and was unmarried. His home at the time of 

& 
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his death was in Pullman, IIl., and he was in the employment of 
Pullman’s Palace Car Company. I resided at Duquoin, IIl., but I 
do not know what distance that is from Pullman. Pullman is a 
short distance from Chicago, Il., and Duquoin is south of the Ohio 
and Mississippi railroad. I am a widow, and was so at the time of 
Mathew W. Ferguson’s death. Besides Mathew W. Ferguson, my 
son, I have three daughters. I had been receiving aid from my 
son. He was a robust young man able to work, and he did work. 
He was perfectly moral and sober—he had not a bad habit in his 
life. His education was good. He had a good common school edu- 
cation and had spent two years at Woodward College; he was a 
student, and he studied afterwards and he had taught school, and 

he was studying law at the time, and had been studying law 
14 and he was very ambitious to become somebody in the world; 

he was a very intellectual man and an intelligent, and a 
superior man for his age. 

I have three daughters living: The eldest one is 22 years of age; 
I don’t remem ber whether the next is 20 or 19; the next one is 17. It 
was 5 years the 18th day of last October since I came to Duquoin ; 
previous to that I had lived in Hamilton county, Ohio, about 30 
miles from Cincinnati, and I went from Hamilton county to Du- 
quoin, Ill. 

My son, Mathew W. Ferguson, left home to go home into the em- 
ployment of the Pullman Company the 4th or 5th day of May, 
1882, and went directly into the employment of the Pullman Com- 
pany. His place of residence from that time until the time of his 
injury and death on the 6th day of June, 1883, was at Pullman, 
and did not see him at all from the time he left home in May, 1882, 
until after his death. Before leaving Duquoin and going to Pull- 
mann he had not been doing any thing at Duquoin that I remember 
of. He taught school, but did not teaeh at Duquine; he taught 

school at Pamero the spring and winter before he went 
15 to Pullman. I do not know the exact number of miles 

that Pamero is from Duquoin, but I think the station is on 
the Central road ten miles north of Duquoin. Before he taught 
school he was only a boy; he had been going to school. In the 
first place he had to quit going to school when his father died and 
he had to help us, and he taught school from that time on until he 
went to Pullman, I think every winter, probably, and he studied 
law in the summer. 

As to the length of time he had been teaching school before he 
went to Pullman—he taught school the winter we went to Du Quoin. 
He taught school in Ohio the winter before we went to Du Quoin. 
As to the number of winters he had been teaching school, I think he 
taught every winter, if | remember right, until last winter, and this 
since his father died, and his father has been dead seven years. In 
the summer time he was not doing very much of anything, and he 
would do whatever he could get to do, and he was studying law after 
he went to Du Quoin. 


gE 
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J. J. Hiaars testified for the plaintiff: 
16 I reside in Du Quoin, IIl., and have resided there since 
June, 1866. I was acquainted with Mathew W. Ferguson, 
deceased, since the family moved to Du Quoin from Ohio in 1878. 
I think he was sligh@ly over six feet in height, and he was a very 
fine man, physically,y:ind his habits were excellent. He smoked, 
and that was the only habit that we call at all vicious that the young 
man was addicted to. He was held to be a young man of superior 
intellect, that was mafing the most of the advantages he had. He 
had a very fine librarw of books, which were left by his father—legal 
books and general litgrature ; and he was a very close student, and 
a constant one. He hgd been studying law, and I think the summer 
before he left Du Quoin he spent in the law office of Judge Murphy, 
of our county seat. (he two winters preceding his leaving home 
for this employment§ he had been teaching school. I know his 
mother and sisters, and he left surviving him his mother and three 
sisters. My wife is a sister of his mother. I am a watchmaker by 
trade,and am cenducting a jewelry business in Du Quoin, and 
17 have resided there since 1866. I represented our district in 
the General Assembly of the State at its last session. 

Be it further remembered that evidence was also introduced on 
the trial of the above geause tending to show that the deceased, Ma- 
thew W. Ferguson, was at the time of his death, and for more than 
a year prior thereto, hhd been in the employ of the Pullman Palace 
Car Company, at Pullman, Illinois, occupying the position of first 
messenger, it being arpong his duties ¢s such messenger to accom- 
pany Pullman ears eqnsigned to parties over the country to their 
destination, and deliver the same to the proper persons. 

Evidence was also » Pose eae on the trial tending to show that 
the deceased, Mathew W. Ferguson, did not contribute to the occur- 
rence of the accident which caused his death, and that he was free 
from fault. ; 

Be it further remerp bered that this was ali the evidence intro- 
duced on the trial of said cause tending to show the damages which 
the jury might properly find by their verdict in favor of the plain- 

tiff as administratrix of said Mathew W. Ferguson. 
18 Be it further remembered that upon the trial of said cause 

there was no evidence introduced to the jury tending to show 
the expectancy of life éf the said Mathew W. Ferguson, or tending 
to show the amount @& his pecuniary income, or tending to show 
the amount of his neceysary expenses in support of himself, or tend- 
ing to show what he had contributed to the support of his next of 
his kin, unless the evidence hereinbefore set forth so tends. 

Be it further remembered that upon the trial of said cause coun- 
sel for the plaintiff, in grgument to the court and jury, claimed that 
the measure of damagés was the value of the life of said Mathew 
W. Ferguson, and not fhe pecuniary loss immediate and prospec- 
tive occasioned by his death to his next of kin, and counsel for the 
defendant claimed, in firgument to the court and jurv, that the 
measure of damages was not the value of the life of said Mathew 
W. Ferguson, but the ad loss immediate and prospective oc- 
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casioned by his death to his next of kin; that if more than nominal 
damages are allowed it must be for the value of the life to the next 
of kin, and of that value there is no evidence. This state- 
19 ment of the argument of counsel is made over the objection 
of counsel for plaintiff, on the ground that the same is not 
pertinent to any question involved in the exceptions taken to the 
ruling of the court. 
Be it further remembered that after the jury had heard the evi- 
dence and the arguments of counsel, the court, upon its own motion, 
instructed the jury as follows, to wit: 


GENTLEMEN OF THE Jury: Notwithstanding the magnitude and 
importance of this suit, I find it necessary to say comparatively 
little in reference to the law of it. I need hardly repeat what I say 
in every case, that questions of fact, and thecredibility of witnesses, 
and the inferences to be drawn from the testimeny are left solely to 
the jury. In reference to the law, you are bound by the instructions 


of the court. 


The action is by Mrs. Ferguson, as administratrix of the estate of 
Mathew W. Ferguson, deceased, to recover ef the defendant, The 
Pennsylvania Company, damages for the death of Mathew W. Fer- 
guson. ‘The defendant is a common carrier of passengers by rail- 

road ; the deceased, Mathew W. Ferguson, it is not disputed, 
20 was, on the 6th day of June, 1853, a passenger upon the de- 

fendant’s road, and while being carried by the defendant was 
killed. 

The immediate or proximate cause of his death was the running 
of the train upon which he was riding into a cut or chasm in the 
road-bed. It being shown that the death was caused in this way, the 
defendant is liable in damages therefor, recoverable by the plaintiff 
in this action, unless it has been shown to your satisfaction (and the 
burden of this showing is upon the defendant) that in respect to the 
death, that is to say, in respect to the proximate cause or causes of 
the de: ath, the company was free from fault or negligence. The law 
requires of the carrier of passengers the highest practicable dili- 
gence, skill, and foresight which can reasonably be employed to ae- 
complish the carriage without injury to the passenger; and any 
failure to employ or “put forth the requisite care or skill or foresight 
is negligence which makes the carrier liable if it causes an injury. 

In respect to railroad companies, or carriers by railroad, 
21 they are bound by this requirement of the highest practicable 
diligence in respect to.everything which may reasonably be 
supposed to involve or affect the passenger’s safety, embracing the 
construction and maintenance of the road-bed and track, ine luding, 
of course, culverts and bridges, the construction of engines, cars, 
and machinery, brakes, and other known useful appliances for the 
purpose of running and stopping trains, and the employment of 
competent and careful men in every department affecting the ques- 
tion of safe carriage, and the doing of his full duty by every man so 
employed. 
If the death in question was the result of inevitable accident, the 
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defendant is not responsible for it. An inevitable accident is one 
which experience had giot foretold, which human sagacity could not 
reasonably have foreseen, and which the exercise of the highest skill 
and diligence could net have provided against. 

If the injury was caysed by the negligence of the defendant, that 
is, by a failure of the gompany to use proper care or skill in any 
respect which sppeeebnaicly ‘aused the injury, the company is 
liable. , 
In respect toythe chasm into which the train in question 
22 was plunged, tle defendant claims that it was a washout, 

‘aused by an -extraordinary flood, the like of which had 
never before occurred,eand that the road-bed at that place had been 
constructed and mainjained in a condition sufficiently safe against 
any freshet or flood which the company was bound to anticipate. If 
this was so (and it is ajquestion of fact for the jury whether or not 
it was), the company is not to be held accountable for the washout, 
nor for the death of tle deceased, unless for some negligence other 
than in the constructiqn of the road-bed and track. If there were 
defects in the culvert gr in its construction, and yet if you are satis- 
fied that on account of the extraordinary flood the washout would 
have occurred even if¢these defects had not existed, the company 
should not be held liable on account of such defects. If there was 
no defect in the constrtiction of the culvert and track at this point 
affecting the safe runn’ng of trains, the company may still be liable, 
and is liable in this action, if the train was run negligently into the 
chasm. Whether there was negligence in this respect involves 

the inquiry wh¢ther under the circumstances the company 
23 ought to haveaknown or ought to have apprehended the 

danger before the train was permitted to approach the point 
where the disaster ocdurred. If there was no negligence in this 
respect, was there any {negligence on the part of those who had im- 
mediate charge of the; train in respect to the speed at which the 
train was run, or in rgspect to the lookout kept for danger, or in 
respect to the efforts made to stop the train? 

It can hardly be negessary to say that for any negligence which 
did not cause, or contrmbute to cause, the injury complained of, the 
defendant is not lable: 

The counsel upon ejther side have presented and urged upon 
your attention the facts in the evidence, and inferences to be drawn 
therefrom, and with te aid of ‘these arguments you will be able, 
without any discussiog or review of the evidence by the court, to 
apply the law to the fis and.to arrive at a proper conclusion. 

In respect to the darmages to be awarded in case of a verdict for 
the plaintiff, there is no definite legal rule, except that the amount 
‘cannot exceed ten thousand dollars. The action is one given by the 

statute for the benefit of the next of kin. Neither the right 
24 nor measure of recovery depends upon proof of the value of 

the life to the nyxt of kin; but it is proper for the jury to 
consider the character}age, and capacity, and other circumstances 
of the deceased, his relations to those for whose benefit the action is 
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prosecuted, and in its sound discretion determine the amount of the 
recovery not exceeding the amount stated. 

I will add that, in the absence of wife and children, the mother 
and sisters are the next of kin within the sense of this statute. 

Nothing should be allowed, however, on account of the pain or 
anguish of the deceased suffered in the article of death, nor for the 
grief of the mother and sisters on account of the death or the cir- 
cumstances of its occurrence. 

You will retire in charge of your bailiff, and when you have 
agreed upon a verdict seal it up and let your foreman take charge 
of it, and produce it in open court to-morrow morning. During 
your separation do not indicate the result of your deliberations. 

And this was all the instruction given the Jury in charge of the 
court. 

Be it further remembered that at the time of the giving of the 

foregoing instructions by the court to the Jury the defendant 
20 objected and excepted to the following portion thereof relat- 
Ing to the measure of dumages, to wit: 

“In respect to the damages to be awarded, in case of a verdict for 
the plaintiff, there is no definite legal rule except that the amount 
cannot exceed ten thousand dollars. The action is one oye I by the 
statute for the benefit ot the next ot kin. Neither the rieht hor 
measure of recovery depends upon proof of the value of the life to 
the next of kin; but it is proper for the Jury to consider the char- 
acter, age, and capacity and other circumstances of the deceased, his 
relation to those for whose benefit the action Is prosecuted, and in 
its sound discretion determine the amount of the recovery, not ex- 
ceeding the amount stated.” 

se it further remembered that the jury aforesaid having returned 
the verdict for the plaintiff set out in the record, the defendant im- 
mediately upon the return of said verdict moved the court to set 
aside the verdict so rendered and grant the defendant a new trial in 
said cause, and afterwards, on the 6th day of February, 1854, at the 
same term of said court, filed its motion in writing to set aside said 

verdict and grant it a new trial, which motion in writing was 
26 and is in the following words, to wit: 

The defendant moves the court to set aside the verdict of 
the jury and grant said defendant a new trial in this cause upon 
the following grounds and for the following reasons, to wit: 

1. The verdict of the jury is contrary to the law of the case. 

2. Said verdict is not in accordance with or sustained by the evi- 
dence in the cause. 

3. The court erred in its instruction to the jury as to the measure 
of damages, in this, that the court should have instructed the jury 
that the measure of damages was the pecuniary injury sustained by 
the next of kin by the death of Mathew W. Ferguson. 

4. The court erred in its instructions to the jury as to the measure 
of damages. | 

5. The damages assessed by the verdict of the jurv are excessive. 

6. The court erred in instructing the jury as follows: 

“In respect to the damages to be awarded in case of a verdict for 
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the plaintiff there is nh definite legal rule, except that the amount 


cannot exceed ten thottsand dollars. The action is one given by the 
statute for the lpnefit of the next of kin. Neither the right 
27 hor measure of recovery depend upon proof of value of the 


life to the next Of oe but it is proper for the jury to con- 
sider the character, a and capacity, and other circumstances of 
the deceased, his relation for those for whose benefit the action is 
prosecuted, and in its sound diserction determine the amount of the 
recovery, not excee ding the amount stated.” 

And be it further refvembered that afterwards, to wit,on the 25th 
day of July, 1SS4, at ®aid term of said court aforesaid, the court 
overruled the defendagi's said motion for a new trial, to which rul- 
ing the defendant them and there excepted, and rendered the judg- 
ment in favor of the pgaintiff on said verdict set out in the record, 
to the rendition of which judgment the defendant then and there 
except d. 

And the court havifg given said defendant thirty days from and 
after the rendition of! bir judgment within which to prepare and 
file its bill of e Keep tiog is, the said defendant now, and within the 
thirty days so grantedg by the court, tenders this its bill of execep- 


“s- ¢ 


tions, and prays that the same may be signed, ealed,and made part 

of the record, which ig now done, this 25th day one July, A. D. 1884. 
t WILLIAM A: WOODS. [seat] 

28 And afterwaftds, to wit, at the May term of said court. on 


the Hoth day of Aucust, ISS, before the llonorable William 
A. Woods, judge of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 
Comes now the defendant, bv CONTISE 3 and files its appeal bond 
herein in the sum of ten thousand dollars. with Joseph § [Irwin is 
surety thereon, and satd bond is approved by the court. 


‘ owe oe 
2Y UNITED STA’ ES,OF AMERICA 


The President of the nited States of America to the honorable the 
judges of the cireuif court of the United States for the district of 
[ndiana, Greeting: 


Because Ol} =o rece ‘d land proceedings, as also On the rendition of 
l judgment 1 tL} lea, heheh is in the said elreult court before you, 
between rehis W lerfuson, administratrix of the estate of Mathew 
W. Ferguson, deceased, plaintiff, and The Pennsylvania Company, 
defendant, a manifest error hath happy ned to the great damage of 
thesaid The Pennsylvania Company, defendant, as by his complaint 
appears ; and it be ing fit that the error, if any there hath heen, should 
be duly corrected, and full and a justice done to the parties 
aforesaid on this behaJ, vou are herel Am eilil manded, if judgme nt be 
therem given, that then, under your seal, distine ‘tly an Ope niy, you 
send the record and prema p aforesaid, with all things concern- 

iv the same, to thie pupre me Court of x U nited States, together 
with this writ, so thatgyvou “wend the same at Washington on the 13th 
day of October next, i] the said Supreme Court to be then and there 
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held, that the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error, what of right and according to the law and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit court, 
this 5th day of August, A. D. 1854. 


[seat. | NOBLE C. BUTLER, Clerk. 
30 United States of America to Anna W. Ferguson, adminis- 
tratrix of the estate of Mathew W. Ferguson, deceased, 
Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Indiana, wherein The Pennsylvania Company is plaintiff 
in error and you are defendant in error, to show cause, if any there 
be, why the judgment rendered against the said plaintiff in error as 
in the said writ of error mentioned should not be corrected, and 
why speedy justice should not be done to the parties in that behalf. 

Witness the Honorable William A. Woods, judge of the said cir- 
cuit court, this 5th day of August, in the year of our Lord one 
thousand eight hundred and eighty-four. 


[SEAL. ] W. A. WOODS. 


303 We hereby acknowledge due service of within citation, this 
26th day of August, 1884,a copy of said citation and all other 
prescribed formalities being waived. 
JOSEPH E. McDONALD, 
JOHN M. BUTLER, 
Alt’ys for Def’t in Error. 


31 Unitrep STaTEs OF AMERICA, | 
District of Indiana, j 


I, Noble C. Butler, clerk of the cireuit court of the United States 
for the district of Indiana, do hereby certify that the above and fore- 
going is a full, true, and complete COPY of the record in the cause of 
Anna W. Ferguson, adm’x, &c., vs. The Pennsylvania Company, as 
fully as the same appears of record and remains on file in my office. 

Witness my hand and the seal of said circuit court, this 26th day 
of August, A. D. 1884. 

[SEAL. ] NOBLE C. BUTLER, Clerk. 


Ss Ss iP 


Ree’d of The Pennsylvania Company nine dollars & thirty-five 
cents ($9.55), costs of this transcript. 


NOBLE C. BUTLER, CUE. 


Oe en a eee 7 sehen ee a OS Pe 


ANNA W. FERGUSON, ADM’ X, &¢. 


32 In the Sfpreme Court of the United States. 
THE PENNS LVANIA Company, Plaintiff in Error, 
VS, 
Anna W. Ferauson,’Administratrix of the Estate of Matthew W. 


Farguson, Defendant in Error. 
° ¢ > y ° ' * . e 
In error to the cireuit court of the United States for the district of 
Pndiana, seventh circuit. 
Now comes into th Supreme Court of the United States the said 
plaintiff in error, thefsaid Pennsylvania Company, by Simeon Stan- 
sifer, Thomas A. Hegdricks, and Conrad Baker, its attorneys, and 


says that in the ayy and proceedings aforesaid there is manifest 


error in this, to wit,t#at, by the record aforesaid, it appears that the 


: 
‘ 


judgment aforesaid = given for the said Anna W. Ferguson, ad- 


ministratrix of the eftate of Matthew W. Ferguson, deceased, against 
the said Penrtsylvania Company, whereas by the law of the 
30 land the said judgment ought to have been given for the said 
PennsylvaniafCompany against the said Anna W. Ferguson, 
administratrix of th@estate of Matthew W. Ferguson, deceased, and 
there was, and is alsg, error in the proceedings and judgment afore- 
said in the followingsparticulars, to wit: 

First. In the giving by the court to the jury (of the court’s own 
motion) the following instruction, to wit: 

“In respect to hiiaenees to be awarded in ease of a verdict for 
the plaintiff there is’no definite legal rule, except that the amount 
cannot exceed ten tkousand dollars. The action is one given by 
the statute for the benefit of the next of kin. Neither the right nor 
measure of recovery depends upon proof of the value of the life to 
the next of kin; but is proper for the jury to consider the character, 

age, and capabity, and other circumstances of the deceased, 
o4 his relation tothose for whose benefit the action is prosecuted ; 

and in its sound discretion determine the amount of the re- 
covery not exceeding the amount stated.” 

Therefore, the saig Pennsylvania Company prays that the judg- 
ment aforesaid, andjthat the other error in said record and pro- 
ceedings may be revgrsed, and now and altogether held for nothing, 
and that it be restored to all things which it hath lost by occasion 
of said judgment. 

S. STANSIFER, 
THOMAS A. HENDRICKS, 
CONRAD BAKER, 

Attorneys for Plaintiff in Error. 


Endorsed on covér: Indiana C.C. U.S. No, 1229. The Penn- 
sylvania Company, plaintiff in error, vs. Anna W. Ferguson, ad- 
ministratrix of the estate of Mathew W. Ferguson, deceased. Filed 
November 25, 1854. f 
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SUPREME COURT SOF THE UNITED STATIS 


ocTOBER TERM, 1884. 
v 


Tue PENNSYLVANPA COMPANY 


rs 
Oe v 
papa ' No. 1,229 
Anna W. Frgauson, 
ADMINISTRATIIX OF THE Estate OF MaTHEW W. FERGU- 
SON, DECEASED. 

) 

> 

v 


ERROR TO THE CIRCUIT cobar OF THE UNITED STATES FOR THE 
DISTROCT OF INDIANA 


SHATEMENT. 


The action in the qpurt below was brought on the 
30th day of August, 1585, by Anna W. Ferguson, ad- 
ministratrix of the estate of Matthew W. Ferguson, 
deceased, plaintiff in error, against the Pennsylvania 
Company, defendant in érror, the Pennsylvania Railroad 


Company, and the Jeff¢rsonville, Madison and Indian- 
apolis Railroad Compaily. The complaint alleged that 
the plaintiff was a citiqn of the State of Illinois; that 
the Pennsylvania Company and the Pennsylvania Rail- 
road Company were Fennsylvania corporations, and 


—e 
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that the Jeffersonville, Madison & Indianapolis Railroad 
Company was an Indiana corporation. That she had 


been duly appointed administratrix of the estate of 


Matthew W. Ferguson, deceased, and that on the 6th 
day of June, 1883, the defendants were engaged in 
operating a railway within the State of Indiana, from 
the city of Indianapolis to the city of Jettersonville, 
and were carriers of passengers and freight upon said 
railway. That upon said day the defendants were em- 
ployed in transporting a new sleeping coach, consigned 


by Pullman’s Sleeping Car Company, to the city. of 


Louisville, and were at the same time engaged in trans- 
porting the plaintiff’s decedent, Mathew W. Ferguson, 
who was at the time a messenger of the consignor in 
charge of and occupying said sleeping coach. That 
while so engaged in the transportation of said sleeping 
coach and said plaintiff’s decedent, the defendants negli- 
gently, recklessly and without care operated and ran 
their train, to which said sleeping coach was attached, 
and upon which said decedent was being transported, 
upon a negligently constructed track, and upon a road 
bed which was out of repair and in a highly dangerous 
condition, without regarding danger signals which were 
made to the engineer, and without keeping a lookout 
upon the track ahead, so that the train while running at 
the rate of forty or fifty miles per hour, was plunged into 
an abyss, said sleeping coach being completely wrecked, 
and the plaintiff’s decedent, without any negligence or 
fault on his part, was instantly killed thereby. 


The complaint also averred that the decedent was a 
young man of good education, character and business 
habits; that he left surviving him a widowed mother 
and three sisters, his next of kin, who were largely de- 
pendent for their support upon decedent, and were by 


—, 


| 
, 


a. 


] 5} 


® 

° 
reason of defi ndant’s said negligent and wrongful acts, 
left without due mbans of sustenance. And the plain- 
tiff prayed jotgmem for $10,060 damages. 


(Printed transerypt, pages 1 and 2). 


hv . ’ ' > . 
On the 22d day,of October, 1883, the defendant, the 
Pennsylvania Comyfiny, the plaintiff in error, filed its 
answer denying eacl, allegation of the complaint. 


(Printed transcript, pages 2 and 3). 


On the 30th day of October, 1883, the plaintiff clis- 
missed her suit as to the Pennsyvivanuia Railroad Com- 
pany, and the Jefférsonville, Madison & Indianapolis 
Railroad Company. 

(Printed transcript, page 5). 

(in the 22d day of January, 1854, the cause was 
tried by a jury, which returned a verdict for the plain- 
titt, tle defendant in error, for $7,000. 

(Printed transcript, pages 3 and 4). 


/ 


On the 6th day of. February, 1884, the defendant, the 
pluinti’ in error, tiled its motion for a new trial, assign- 
ing among other resons in support of its motion, that 
the damages assessed by the jury were excessive, and 
that the court erred-.in instructing the jury as to the 
measure of damages. , 


The court overru&d the motion of the defendant, 
the plaintiff in error,,for a new trial, and rendered final 
judgment on the verdict. 


(Page 5 of printed ‘transcript). 


The bill of exceptiens (commencing on page 5 of the 
printed transcript) shows that the injury and death of 
Matthew W. Ferguson occurred on the 6th day of June, 
1883; that Matthew W. Ferguson was in the 25th year 

, 


of his age at the time of his death, and unmarried. His 
home at the time of his death was in Pullman, Illinois, 
and he was in the employment of Pullman’s Palace Car 


Company. He left home to go into the employment of 


the Puilman Company on the 4th or 5th day of May, 
1882, and went directly into the employment of the 
Pullman Company. His place of residence from that 
time until the time of his injury and death was at Pull- 
man, and his mother, Anna W. Ferguson, did not see 
him at all from the time he left home in May, 1882, until 
after hisdeath. Matthew W. Ferguson left surviving him 
his mother, Anna W. Ferguson, and three sisters, his 
next of kin. At the time of the trial the eldest sister was 


next one 17 vears of age. The mother ot Matthew W. 


22 years of age, the next 19 or 20 years of age, and the 


Ferguson and ler family removed from Hamilton county, 
Ohio, to DuQuoin, Illinois, on the 1&th day of October, 
1878, and continued to reside at that place, except Mat- 
thew W. Ferguson, until the trial of the cause. Pullman 
is a short distance from Chicago, Illinois, and DuQuoin is 
south of the Ohio and Mississippi Railroad. Matthew 


W. Ferguson was a robust young man, industrious, of 


good habits, and with il good COMMLIOT school education. 
lle had taught school during the winter before the family 
moved to DuQuoin, and taught school every winter 
prior to his going to Pullman. In the summer he did 
not do very much of anything, but was studying law 
after he went to DuQuoin. 


His mother had received some aid from him, but the 
evidence did not disclose when or in what amount, or in 
what manner. He did not teach school at DuQuoin, 
but at Pamero,a place about ten miles from DuQuoin, 
and before leaving DuQuoin and going to Pullman, he 
had not been doing anything at DuQuoin, 


a *) 


Matthew W. Ferguypn at the time of his death, and 
for more than a year ppior thereto, had been in the em- 
ploy of Pullman's Palkce Car Company, at Pullman, 
[llinois, occupying the? position of first messenger, it 
being among his duties «es such messenger to accompany 
Pullman Cars consigned to parties over the country to 
their destination, and deliver the same to the proper 


persons. 


ap + e4— 


This was all the evidence introduced on the trial of 
the cause tending to show the damages which the jury 
might properly find by their verdict in favor of the 
plaintiff, defendant if error, as administratrix of said 
Matthew W. Ferguson. 4 


There was no evidence introduced to the jury tend- 
ing to show the expectitney of lite of the said Matthew 
W. Ferguson, or tending to show the amount of his pe- 
cuniary income, or tending to show the amount of his 
necessary expenses in shpport of himself, or tending to 
show what he had contributed to the support of his next 
of kin, unless the evidenve hereinbefore set out so tends. 


Upon the trial of the cause, counsel tor the plaintiff 
(defendant in error), in argument to the court and jury, 
claimed that the measure of damages was the valne of 
the life of said Matthew W. Ferguson, and not the 
pecuniary loss, immediate, and prospective, occasioned by 
his death to his next of kin, and counsel for the detend- 
ant (plaintiff in error), claimed in argumunt to the court 
and jury that the measuré of damages was not the value 
of the life of said Matthew W. Ferguson, but the peen- 
nary loss oceasioned by pliis death to his next of kin; 


that if more than nominal damages were allowed, it 


must be for the value of the life to the next of kin. and 
& 
ot that value there was ng evidence. 


6 


The particular portion of the charge of the court to 
the jury, which relates to the measure of damages, and 
which is claimed to have been erroneous, is as follows: 


“Tn respect to the damages to be awarded in case ofa 
“verdict for the plaintiff, there is no definite legal rule, 
“except that the amount can not exceed $10,000. The 
“action is one given by the statute for the benefit of the 
‘“nextof kin. Neither the right nor measure of recovery 
“depends upon proof of the value of the life to the next 
“of kin; but it is proper for the jury to consider the 
“character. age, and capacity, and other circumstances 
“of the deceased; his relations to those for whose benefit 
“the action is prosecuted, and in its sound discretion 


“determine the amount ot the recovery, not exceeding 


“the amount stated.’ 


This portion of the charge of the court is set out in 
the motion for a new trial on page 5 of the printed 
transcript, also in the bill of exceptions, as part of the 
charge of the court, on pages 9 and 10 of the printed 
transcript, and also in the motion for a new trial as ex- 
hibited in the bill of exceptions on pages 10 and 11 of 
the printed transcript. 


To this the court added— 


“T will add that in the absence of wife and children, 
“the mother and sisters are the next of kin within the 


‘ 


‘sense of this statute. 


“Nothing should be allowed, however, on account of 
“the pain or anguish of the deceased suffered in the 
“article of death, nor tor the grief of the mother and 


‘sisters on account of the death or the circumstances of 
“its occurrence.” 


@ 
~~] 


° POINTS. 


l. 


The statute on which this action is based is section 
284 of the Revised Statutes of Indiana of 1881: 


“When the death:of one is caused by the wrongful 
“act or omission of knother, the personal representa- 
“tives of the former: may maintain an action therefor 
“against the latter, if the former might have maintained 
“an action, had he lived, against the latter for an injury 
“for the same act of omission. The action must be 
“commenced within two years. The damages can not 
“exceed ten thousand dollars, and must inure to.the ex- 
“clusive benefit of the widow and children, if any, or 
“next of kin, to be distributed in the same manner as 
“personal property of the deceased.” 

The court instrucfed the jury as to the measure of 
damages. “In respect to the damages to be awarded in 
‘case ot a verdict for tetie plaintitf, there is no definite legal 
“rule, except that the amount can not exceed ten thou- 
‘sand dollars. The action is one given by the statute 
‘for the benefit of the next of kin. Neither the right 
‘nor measure of recbvery depends upon proof of the 
“value of the life to: the next of kin; but it is proper 
“for the jury to consitler the character, age, and capacity, 
“and other circumstances of the deceased, his relations 
“to those for whose Henefit the action is prosecuted, and 
‘in its sound diseretion determine the amount of the 
“recovery, not exceeding the amount stated.” 


(Printed transcrip, pages 9 and 10). 


The court erred 4n instructing the jury that the 
, y> . . 
measure of recovery did not depend upon proof of the 


S 


value ot the lite of the deceased to the next of kin, and 
should have instructed the jury that the measure of 
damages was the pecumlary loss, immediate and pros- 
pective, occasioned by the death of the deceased, to his 


next of kin. 


Jeffersonville R. R. Co. +. Swaynes admer., 26 
Ind., 477: 

Board of Commissioners of Howard County +. 
Legg, Admr., 93 Ind., 525: 

Ohio & Mississippi R. R. Co. vr. Tindall, 13 Ind., 
366 : , 

Pennsylvania Co. rv. Lilly, 7: 

2d Thompson on Negligence, 1,289; 

Blake v. Midland R’y Co., 18 Q. B., 95; 

Baltimore & Ohio R. R. Co. rv. State, 12 Am. 
and Eng. R. R. Cases, on page 140; 

Collins, Admr. ¢. Davidson, 19 Fed. Rep., page 
S33 : 


Atchinson, ete. Co. vr. Brown, Admr., 26 Kan- 
sas, 445; 

Pennsylvania R. R. Co. rv. Zebe, 33 Penn. St., 318; 

Pennsylvania R. R. Co. vr. Butler, 57 Penn. St., 
339 ; 

Mansfield Coal, ete. Co. vr. MeEnery, 91 Penn. 
St., 185; 

Donaldson v. Mississippi, ete. Co., 18 Lowa, 280; 

Rose v. DesMoines, ete. Co., 39 Lowa, 246; 

Barley v. Chicago, ete. Co., + Biss., 450; 

City of Chicago r. Major, 18 LL. 349; 

Chicago, ete, Co. v, Morris. J() (it 400: 

Chicago, ete. Co. v. Shannon, 43 Il. 338: 

Chicago, ete. Co. v. Sykes, 96 IIl., 172; 

Pennsylvania R. R. Co. vr. Vanderveer, 36 Penn. 
St., 298; 
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Burlington, ete. Co. v. Coates, Admx., 15 Am. 
and Eng. R. R. Cases, 265; 

Houghkirk iP President, ete. Co., 92 N. Y., 220: 

Potter, Admr.'r. Chicago, ete. Co., 21 Wis., 
S42; : 

Regan, Adur., ¢. Chicago, ete. Co., 51 Wis. 
599. 


II. 


The error of the court in its instruction caused the 
jury to return a verdict for excessive damage? qu 
Rose ¢. DesMoihes, ete. Co., 39 Lowa, 246: 
Chicago, ete. Co. +. Baytield’s Admx., 37 Mich., 
POD: 
Little Rock, ete, Co. v. Barker, 33 Ark., 350; 
Atchinson, etc., Co. +. Brown, 26 Kansas, 443. 


ARGUMENT. 


May if please the Court: 


The plaintiff in error claims that the court erred in 
its instruction to the jury with reference to the measure 
of damages. The difference between the positions of 
the plaintiff and defendant in the court below upon this 
subject was sharply detined. The bill of exceptions on 
page 7 of the printed transcript shows that upon the 
tria! of the cause, “counsel for the plaintiff, in argu- 
“ment to the court and, jury, claimed that the measure 
“of damages was the value of the life of said Matthew 
“WV. Ferguson, and not the pecuniary loss, immediate 
‘and prospective, occasioned by his death, to his next of 


+6 kin. and counsel for the detencda) { claimed, in argu- 


a 
F 7 et = a 
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“ment to the court and jury, that the measure of dam- 
‘ages was not the value of the life of said Matthew W. 
“Ferguson, but the pecuniary loss, immediate and pros- 
“nective, occasioned by his death to his next of kin.” 


The court adopted the theory of the plaintiff in the 
court below, the defendant in error here, and as is 
~ shown by the bill of exceptions on pages 9 and 10 of the 
printed transcript, instructed the jury as follows: 


“In respect to the damages to be awarded in case of 
“+s verdict for the plaintiff, there is no definite legal 
“rule, except that the amount can not exceed ten thous- 
“and dollars. The action is one given by the statute, 
“for the benefit of the next of kin. Neither the mght 
‘nor measure of recovery depends upon proof of the 
“value of the life to the next of kin; but it is proper 
“for the jury to consider the character, age, and capacity, 
“and other circumstances of the deceased, his relations to 
‘those for whose benefit the action is prosecuted, and in 
“its sound discretion determine the amount of the re- 
“covery, not exceeding the amount stated.” 


The court informed the jury that there is “no definite 
‘legal rule,” except that the amount can not exceed ten 
thousand dollars. We admit that there is no definite 
rule, and that the jury in reaching their verdict were 
not in the position they would have been if they had been 
seeking to ascertain the value of a firkin of butter, 
where the evidence showed the weight of the firkin and 
the market price of the butter; but it did not at ail fol- 
low from the fact that there is no definite rule, that 
there is no rule at all proper to be given to the jury 


upon this subject. The court proceeds upon the idea 
that between one penny and ten thousand dollars there 
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is no restriction of any kind upon the action of the jury, 
and that they were in their sound discretion permitted 
to find any sum they pleased, not exceeding ten thous- 
and dollars. 


The court told the ne “Neither the right nor 
‘measure of recovery depends upon proof of the value 
“of the life to the next of kin.” 


Here the court told the jury that the right of the 
defendant in error to recover, or the amount of damages 
to be given her by the verdict, did not depend upon 
proof of the value of the life to the next of kin. The 
value of the life of the decedent to the next of kin, as 
shown by the evidence, was not a material or important 
fact at all, and if there was no evidence upon this sub- 
ject, or without any regard whatever to what the evi- 
dence might be upon this subject, the jury were permitted, 
without any restraint whatever, except their sound dis- 
cretion, to determine the amount of the recovery. 


The only other suggestion that was made by the 
court bearing upon the subject was: “ But it is proper 
“for the jury to consider the charac aa age, and capacity, 

‘and other circumstane es of the deceased, his relations to 
“those for whose benefit this action is prosecuted,” ete. 


We suppose that perhaps the right to maintain the 
action under the American authorities did not depend 
“upon proof of the value of the life to the next of kin,’ 
and that the defendant in error was entitled to recover 
nominal damages upon proving that the death of the de- 
ceased was caused by the negligence of the plaintiff in 
error, and that the defendant in error and her daugiters 
were the next of kin: But it is quite clear, we think, 
that the “measure of tecovery” over nominal damages, 


t 


‘ 


did depend “upon proof of the value of the life to the 
“next of kin.” 


There is in the instruction not only a conspicuous 


absence of a suggestion that the correct measure of 


damages, “was not the value of the life of said 
“Matthew W. Ferguson, but the pecuniary loss, immedi- 
“ate and prospective, occasioned by his death to his next 
“kin,” but the instruction given by the court was 
directly in conflict with this rule. 


If there was any doubt at all as to the meaning of 


the instruction given by the court, which we shall not 
assume, the jury must necessarily have understood that 
the court had adopted the theory of counsel for the de- 
fendant in error. 


We insist that the court should have told the jury 
that the measure of damages in the case was the 
pecuniary loss, immediate and prospective, occasioned by 
the death of Matthew W. Ferguson, to his next of kin. 


The right of action in cases of this character 1s 
given by section 284 of the Revised Statutes of Indiana 
of 1881, viz: 


“When the death of one is caused by the wrongful 
“act or omission of another, the personal representatives 
“of the former may maintain an action therefor against 
“the latter, if the former might have maintained an action, 
“had he lived, against the latter for an injury for the 
“same act or omission. The action must be commenced 
“within two years. The damages can not exceed ten 
“thousand dollars, and must inure to the exclusive bene- 
“fit of the widow and children, if any, or next of kin, 
“to be distributed in the same manner as personal prop- 
“erty of the deceased.” 
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This statuge has been in force in Indiana ever since 
May 6th, 1853, and the construction placed upon it 
by the Supreme Court of Indiana has always been 
what we insist is the correct rule as to the measure 


of damages. 


The evidence bearing upon the subject of damages 
showed that at the time of his death, Matthew W. Fer- 
guson was in his twenty-fifth year, and that his home at 
the time was in Pullman, L[llinois; that Pullman was a 
short distance from Chicago, Llinois, and that before 
that time he resided at-DuQuoin, [linois, which place is 
south of the Ohio & Mississippi Railroad. He was un- 
married and never had been married. His next of kin 
were his widpwecd mother and three sisters, aged res- 
pectiveiy twe§ity-two, nineteen or twenty, and seventeen 
years. Theffamily moved to DuQuoin from Ham- 
iton countyg Ohio, about the 18th day of October, 
L878. The deceased left DuQuoin to go into the 
employment of Pullman’s Palace Car Company the 4th 
or oth of Map, 1882, and went directly into the employ- 
ment of thaff company. His place of residence from 
that time util the time of his injury and death, 
on the 6th slay of June, 1883, was at Pullman, and his 
family did n@t see him at all from the time he left home, 
in May, 1884 until after his death. Before leaving Du- 
Quoin and g@ing to Pullman he had not followed any oc- 
cupation, exfept that he had taught school from time to 
time in thefwinter. During the spring and winter be- 
fore he w@nt to Pullman he had taught school at 
Pamero, Llfnois, a village ten miles north of DuQuoin, 
and duringythe summer when not teaching school, he 
was studyinge law. His father died before the family 
moved fromfOhio. He was a robust young man, of good 
habits, andf§ good common school education. At the 
time of hid death he occupied the position of first mes- 
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senger to the Pullman Company, it being among his 
duties as such messenger to accompany Pullman Cars, 
consigned to parties. over the country, to their desti- 
nation. 


The only*evidence there was showing that he had 
ever in any manner aided his family, was the statement 
of his mother, “I have been receiving aid from: my son.” 


All the evidence there is upon this subject, is the tes- 
timony of Anna W. Ferguson, the mother of the de- 
ceased, and of his uncle by marriage, J. J. Higgins, set 
out on pages 5, 6 and 7 of the printed transcript. 


The bill of exceptions on page 7, shows “that this 
“was all the evidence introduced on the trial of said 
“cause, tending to show the damages which the jury 
“might properly find by their verdict in favor of the 
“plaintiff, as administratrix of said Matthew W. Fergu- 
“son.” 


Also: “that upon the trial of said cause, there was 
‘no evidence introduced to the jury tending to show 
“the expectancy of life of the said Matthew W. Fergu- 
“son, or tending to show the amount of his pecuni- 
“ary income, or tending to show the amount of his 
‘necessary expenses in support of himself, or tending to 
“show what he had contributed to the support of his 
“next of kin, unless the evidence herebefore set forth 
“so tends.” 


The evidence does not disclose what aid he had ever 
furnished to his next of kin, or when he furnished it, or 
tnat he had contributed one penny to their support after 
he had gone to Pullman. A portion of the time that he 
was at DuQuoin he lived with his mother, but it does not 
appear that he even paid her his board. It is not to be 
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presumed that affer he went to Pullman his salary was 
large enough to fay his personal expenses and then 
leave a balance fr his next of kin, or that there was 
any balance, and that he gave it to them. 


The case of Jeffersonville Railroad Company +. 
Swayne’s Admr., 26 dnd., 477, involved the construction 
of section 784 of the Code of 1852, which is set out on 
page 484. ’ | 

° 

This section is éxactly the section under which this 
suit is brought, except that the damages could not exceed 
tive thousand dollars. 

’ 

On page 484 the gourt said: 

“The right of ‘action created by the statute is 
founded on a new gfievance, namely, causing the death, 
and /s for the injury’ sustained thereby, by the widow and 
children, or next of kin of the deceased, for the damages 
must inure to their exclusive benefit.” 


On page 486 the court said: 


e ® . e 
“Our statute creates a new ecause of action for the 


‘“oxclusive benetit of the widow and children, or next of 


“kin, not for the ifjury to the deceased, for which, had 
“he lived, he might*have sustained an action, but for 
“causing his death, and thereby depriving those entitled 
“thereto of his soclety and support, and it follows, as a 
“legal conseq uence, that the damages assessed must be 
“hased on th inj UES resulting trom such death to the 
“wife and children, or next of kin, for whose benefit the 
“right of action is given.” 
6 

The case of Beard of Commissioners of Howard 
County v. Legg, Admr., 93 Ind., 523, was an action 
brought by the administrator of a decedent whose death 
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was occasioned by a defect in a bridge, for the benefit of 


his widow and children. 


Upon the subject of the damages, the court below in- 


structed the jury as follows: 


“Compensation may also be made for the loss of a 
‘“parent’s care and training to the children in their sup- 
“port, education and maintenance, and the loss by th 
vo wif of her husband's companionship.” 

It will be observed that this instruction proceeded 
upon the theory of compensating the widow and children 
for the loss that had been occasioned them by the death. 
The Supreme Court reversed the judgment of the court 
below because the jury had been instructed that it 
might be made for the “loss by the wife of her hus- 


band’s companionship.” 


On page 529 the court said: 

‘In cases of the class, to which this action belongs, 
‘only pecuniary damages are recoverable.” It then 
proceeds to consider “what damages shall be consid- 
ered pecuniary,’ and we respectfully call the attention 
of the court to what is said upon this subject upon 
pages 529, 530, 531, 532 and 533 of the Opinion as 
showing the construction that the Supreme Court of 
Indiana has placed upon this statute. 


In this connection we call attention to section 266 of 


R. 8., 1881: 


“A father (or in case of his death, or desertion 
“of his family, or imprisonment, the mother) may main- 
“tain an action for the injury or death of a child, 
“and a guardian for the injury or death of his ward. 


, 
‘ 
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“But when the action is brought by the guardian for an 
“injury to his warde the damages shall inure to the 
“benetit of his ward.” 
¢ 
“ess : ° ‘ere , : 
Chis section has been in force ever since 1852. 


> 


Section 2660 was section 27, and seetion 284 was see- 
tion 784. in the Code gf 1852, and the Supreme Court ot 
Indiana in the case of Pittsburgh, Fort Wayne & 
Chicago Railway Company ¢. Vining’s Admr., 27 Ind., 
915, held that both sections could stand, and that seetion 
27 authorized an action tor the death of a “child.” 


The court construed the two sections (7 part materia, 
and held that the provisions of section 784. as to the time 
a : 6 ats 
within which the action should be brought, and the limi- 
tation upon the nmount ot the recovery applied to the 
o~ action authorized by fection 27. 
@ 


The case of Ohio & Mississippi Railroad Company ?¢. 

Tindall, 13) Ind., 366, was an action by Margaretta Tin- 

dall, mother of Damiel Tindall, deceased, « minor, 

eee the Ohio & Mississippi Railroad Campany to re- 

cover damages for the loss ot said Daniel, he having 

’ been killed by itil gngine of sala COnLpany, running 
upon its railroad. 


In this case the question of the measure of damages 
arose, and the court below instructed the Jury: “That in 
“estimating the damages, they night take into consider- 
“ation the actual pecutiiary joss to the plaintiff, oe- 
“casioned by the death of the son and servant, and 

J “also such other cereumsta nes sas har injuriously affected 


\ ‘the plaintiff, in jt peop, iy peace or mind and hiuppiness.” 
i] 


; oe , : 
The Supreme Cougt reversed the judgment, holding 
the portion of the in&truetion we have italized to be 


(2) , 
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erroneous, and the measure of damages to be the 
pecuniary loss sustained by the plaintiff, occasioned by 
the death of her son. 

In the case of Pennsylvania Company v. Lilly, 73 
Ind., 252, which was an action by James Lilly against 
the Pennsylvania Company for negligently: causing the 
death of his infant child, it was held that, the plaintiff 
was only entitled to recover the pecuniary injury he 
had sustained. 


On page 254, the court said : 

“It is well settled that, in an action by a parent for 
“the death of his child, he is entitled to recover only for 
“the pecuniary injury he has sustained, and that the 
“proper measure of damages is the value of the child’s 
“services from the time of the injury, and until he would 
“have attained his majority taken in connection with his 
“prospects in life, less his support and maintenance. 
“To this may be added, in proper cases, the expenses of 
“care and attention to the child, made necessary by the 
‘injury, personal expenses and medical services.” 


These cases indicate the well settled construction of 
these statutes as understood by the bench and bar of the 
State of Indiana to be, that the correct measure of dam- 
ages in this case was as claimed upon the trial by the 
counsel for the plaintiff in error, “that the measure of 
“damages was not the value of the life of Matthew W. 
“Ferguson, but the pecuniary loss immediate and pros- 
“nective occasioned by his death to his next of kin.” 


Turning to the law upon this subject, in England and 
Ireland and in the other states of this country, it will be 
seen that the policy is to give to the next of kin merely 
a compensation for the pecuniary injury they have sus- 


tained, 
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In 2 Thompson on Negligence, it is said on page 
1,289, “It has been almost universally held, that the 
principle under which damages are to be assessed under 
these statutes is that of pecuniary injury, and not as a 
solatium.” 


To support this proposition numerous authorities are 
cited. 

The case of Blake +. Midland Railway Company, 
18 Q. b., 93 (83 E. C. L., 93) is mentioned as the leading 
case upon this subject, and of it, it is said, “It has been 
frequently cited and generally approved.” 


This action was brought under 9 and 10 Vict. ¢. 93 
(Lord Campbell’s Act) and it was held that in an action 
by the wife, husband, parent or child of a person killed 
by misieasance, the jury, in estimating damages, can not 
take into consideration mental suffering or loss of so- 
ciety, but must give compensation for pecuniary loss 
only. ‘ 

And it was also held, that as the trial judge left it in 
the option of the jury, to give damages on all or any of 
these grounds, though intimating lis opinion that there 
was no ascertainable damage on any ground but the last, 
a new trial should be granted for misdirection. 


At the conclusion of the opinion of the court it was 
said: 


“From these reasons we are of opinion that the 
learned judge, at the trial, ought more explicitly to have 
told the jury that, in assessing the damages, they could 
not take into consideration the mental sufferings of the 
plaintiff for the loss of her husband; and that as the 
damages certainly exceeded any loss sustained by her 
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admitting of a pecuniary estimate, they must be con- 


sidered excessive.” 


In the recent case of Baltimore & Ohio R. R. Co. r. 
State for the use of Hauer, decided by the Supreme 
Court of Maryland and reported in 12 Am. and Eng. 
Railroad Cases at page 149, the following statement of 


the English law is made: 


“In the English courts the construction of the statute 
bas been the subject of careful consideration in several 
eases, and those courts have uniformly held that the dam- 
ages in such cases must be confined to pecuniary loss, 
and the jury should not be allowed to take into considera- 
tion the pain and suffering of the deceased, or the mental 
suffering of the parties for whose use the action is brought. 
But in those cases it is distinetly held that ‘legal lability 
alone is not the test of injury, in respect of which damages 
may be recovered under the statute; but the reasonable ex- 
pectation of pecuniary advantage by the relatives remaining 
alive may be taken into account by the jury, and dam- 
ages given in respect of that expectation, if it be disap- 
pointed and the probable pecuniary loss thereby oceca- 
sioned. Dalton v. S. E. R’y Co., 4 C. LB. (N. 8.), 296; 
Franklin v. S. E. R’y Co., 3 H. & N., 211; Pym 
v. G. N. R’y Co., 2 B. & S., 759. In other words, 
the damages to be allowed for the injury sustained should 
be a compensation to the family of the deceased, or to 
those entitled, equivalent to the pecuniary benetit which 
they might have reasonably expected from the contin- 
uance of his life. Bradburn v. Great W. R’y Co., L. R. 
pe, eat. 3.” 

See also; Duckworth rv. Johnson, 4 H. & N. 652, 
and Burke v. Cork, ete. R. Co., 10 Cent, 
Law Jour., 48, 
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The case of Collins, Admr. v. Davidson, 19 Fed. Rep., 
83, was an action under the Minnesota Statute, which is 
substantially the same as the Indiana Statute, except as 
to the limit upon the amount of recovery. 


Judge McCrary, upon the subject of damages, charged 
the jury as follows: 


“The measure of damages in cases of this character 
is as follows: If you find for the plaintiff, you will 
allow him such damages as you deem to be reasonably 
sufficient to make good to the heirs of the deceased 
the pecuniary loss to them occasioned by his death, not 
exceeding the sum of $5,000. In determining this 
amount, if you come to the question, you may consider 
any evidence before you tending to show what was the 
reasonable expectation of pecuniary benefit to said heirs 
from the continuance of his life. The age of de- 
ceased, his pecuniary circumstances, his habits of in- 
dustry, his accustomed earnings, measure of success in 
business, and the like, as far as they appear in evidence, 
are proper to be considered.” 


The Kansas Statute is word tor word the same as 
section 284 of the Indiana Revised Statutes of 1881, and 
is set out iIn,2 Thompson on Negligence, page 1,299. In 
the case of The Atchisen, Topeka & Santa Fe Railroad 
Company vr. Joseph Brown, Admr., 26 Kansas, 443, the 
question of damages was considered. 


It was said: 

“Returning, however, to the mere matter of damages, 
the jury went to the full limit of the statute, and 
awarded $10,000. The trial court considered this exces- 
sive, and so excessive as to warrant its interference. 
Can we in review say that such ruling was erroneous ? 


: “Hl . . » ‘ 
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We think not. Counsel for the administrator have filed 
an elaborate brief, citing many cases in which large 
verdicts have been sustained for personal injuries. Their 
argument is practically this, that if for injuries 
not taking life, large verdicts may be awarded and sus- 
tained; that when life is taken no verdict can be de- 
elared excessive which keeps within the limits of the 
statute. We can not assent to this doctrine. Prior to 
these various statutes in the several states, it was the ac- 
cepted law that no action would lie in case of death. 
To obviate this supposed defect in the common law, 
these several statutes, taking their origin in Lord 
Campbell’s Act in England, were passed. They all aim 
to give compensation for the life taken away, and various 
attempts have been made to prescribe some exact rule for 
computation of the value of the life taken. Several 
courts have laid down arbitrary rules, but in the case of 
the K. P. Ry. Co. v. Cutter, 19 Kas., 83, following the 
ease of KR. R. Co. +. Barron, 5 Wall., 90, we held that no 
arbitrary rule can justly be laid down; that the ele- 
ments which enter into the just estimate of a life are so 
varied that the matter must be left, under the direction 
of the court, to the sound discretion of the jury. The 
purpose of the statute is compensation, and that up to a 
certain point the value of the life taken should be paid 
by the wrongdoer to the parties interested in the life. 
The statute has put the limit at $10,000. We do not 
understand that that puts a maximum as the value of 
the most valuable life, with all other lives to be gradua- 
ted downward therefrom; and yet we do not agree with 
counsel that because no man would givé his lite for $10,- 
000, and that as life and money are not commensurate or 
convertible terms, no court can say, When a jury awards 
$10,000 for any life, that it is excessive. It is not the 
loss of the decedent, but the loss of the survivors, which 
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is to be estimated. That involves not merely the prob- 
able accumulations of the deceased, but the probability 
of the benefit of such accumulations enuring to the sur- 
vivors. Where one who was the head of a family, 
with minor children, is killed, there is a reasonable cer- 
tainty that his earnings, if he had survived, would 
enure directly to the benefit of the widow and child- 
ren. Where one dies without wife or child, with no one 
legally dependent upon him, and with only remote rela- 
tives as his next of kin, there is only a remote prob- 
ability that his earnings, whatever they may be, would 
enure to such next of kin. The law of human experi- 
ence is, that when aman has no one legally dependent 
upon him, his earnings, be they great or small, are ap- 
propriated to his own benefit or pleasure, so that his 
life, whatever may be his capacity for earning, has but 
little, if any, value to remote relations. Again, when 
the nearest of kin are not remote relatives, and yetare not 
in any way legally dependent, the benefit of such life to 
such next of kin will depend largely upon their needs as 
well as upon his earnings. Where the deceased, leaving 
no wife nor child, leaves as his next of kin father or 
mother, and such father or mother is in good pecuniary 
condition, it is fair to say that his life would, if he sur- 
vived, have been of comparatively little value to them. In 
other words, his earnings would be used for his 
own pleasure or profit, and not go to the increase of 
their present good financial condition. The law of 
human experience and probabilities controls as to these 
matters. If according to that law the life of the dece- 
dent, if continued in existence, would bring little gain 
to the next of kin, little compensation should be given 
for his loss. We can not agree that the theory of the 
law is to punish for the mere negligent destruction of 
life; and the law of compensation means that no more 
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should be given to the vext of kin than they probab- 
ly would receive from the decedent if his life had not been 
taken away. And, as before indicated, many matters 
must be considered in determining how much that life 
would probably be worth to such next of kin if it had 
not been taken away. In the case before us the deced- 


ent left neither wife nor child: his mother was next of 


kin, and in determining what would be the probable 
value of that life to her, regard must be had to what he 
had done in the.past toward her support and mainten- 
ance, and what, considering her means and his earnings, 
as well as his habits and disposition, he would be likely 
to do in the future. It is not fair to say that all his sur- 
plus earnings would go to her, because it is not the law 


of human experience. If she had means enough for her 


own support, the probabilities are that none of his earnings 
would go to her; that in one way or another he would 
consume them entirely. The statute does not contemplate 
a speculation on the probable earnings of the deceased ; 
it simply aims to make good to the survivors that which 
they have probably lost by his death. Of course there 
is no absolute certainty in matters of this kind. The 
lite taken away to-day by negligence of the defendant, 
may have been one which, by the laws of nature, would 
have passed away to-morrow if no outside accident had 
intervened; or perchance if it had escaped the negligence 
of the defendant to-day, it would have fallen a victim to 
the negligence of some other party to-morrow; so that 
the real value of the life is problematical and specula- 
tive to a certain extent.” 


In the case of Houghkirk r. President, etc. of the Dela- 
rare & Hudson Canal Co., 92 New York, 219, ar action 
under the New York statute. the court said upon the sub- 


ject of damages, on page 224: 
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“Recognizing the generally prospective and indefinite 
character of these damages, and the impossibility of a 
basis for accurate estimate, it allows a jury to give what 
they shall deem a just compensation, and limits their 
judgment to a sum not exceeding $5,000. (Tilley ¢. Hudson 
Riv. R. R. Co., 29 N. Y., 252). But within that range 
the jury is neither omnipotent, nor left wholly to conject- 
ure. They are required to judge, and not merely to 
guess, and therefore, such basis for their judgment as 
the facts naturally capable of proof can give should 
always be present, and is rarely, if ever absent.” 


The detendant in the court below relied on the case 
of Pennsylvania, ete. Co. ». MceClosky, 23 Penn. St., 526. 


The action was by an administrator to recover damages 
from a railroad company for the loss of the life of David 
McClosky by the negligence of the agents and servants 
of the company. 


The court on page 530 said: 

“Our act of 15th April, L851, seems to express its pur- 
pose better than the English one heretofore referred to; 
for in one section it simply provides that the action com- 
menced for injuries to the person shall not abate by the 
plaintiff's death, but shall survive by substitution of his 
personal representatives; and in another, that if no suit 
for damages be brought during life by the party mortally 
injured, by negligence or violenve, then the widow, and if 
there be no widow, the personal representatives, may 
maintain an action for damages for the death. 


“The first of these sections is very plain, and 1% pro- 
vides that the personal representatives may continue the 
action commenced, that 1s, may proceed and recover the 
very damages to which the deceased would have been 
entitled, had he survived until the verdict and judgment. 
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“The other section is somewhat less definite in regard 
to the damages intended; but this very indefiniteness is 
proof that no other thought was in the mind of the leg- 
islature than the wrong and damage done to the dece 
dent; else it would have been made to appear. tf one 
section related to damages done to the deceased, and the 
other to damages done to his relatives, these contrasted 
thoughts could hardly have failed to come out clearly in 
the expression. 

“But even if this were otherwise, we do not perceive 
how it could influence the damages; for they must neces- 
sarily be measured by the absolute value of the lite lost, 
and not by the pecuniary loss which the designated 
representatives shall have thereby sustained.” 


The Pennsylvania Railroad Company +. Zebe, 55 
Penn. St., 318, was an action by Nicholas Zebe and Eliza- 
beth, his wife, against the railroad company to recover 
compensation for the death of their son, Peter Zebe, who 
was killed on the detendant’s railroad. 

The court, upon the subject of damages, instructed 
the jury, “If the jury find for the plaintiff, the question 
of damages is one for the jury entirely.” 

(See page 321). 

Commencing on page 327, the court said: 


“The eleventh assigument of error regards the ques- 
tion of damages. The court instructed the jury on this 
subject by saying, ‘If the jury find for the plaintiff, 
the question is one for the jury entirely. There was 
no prayer for instructions. Yet this will not prevent a 
party dissatisfied with the charge, from having it reviewed, 
and errors corrected, if they exist, in the charge as given. 
It is obvious that this general and unrestricted reference 
of the question of damages to the jury, gave them the 
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fullest latitude of construction in assessing them. If 
lett them to base that assessment upon such standard as | 
each juror might set up for himself, or any common one 
that might happen to suit the feelings, taste, or judgment 
of all, in the particular case, never again, perhaps, to be 
the rule in any future case, however similar in cireum- 
stances. Rightsshould be better defined. And, although, 
from the inherent difficulty in estimating the value of 
ite, when called upon to compensate for its loss, we can 
not lay down what may properly be called rules, to guide 
ii maxing the estimate, yet it is our duty to announce 


suc] 


! principles of compensation as we think the legisla- 
ture intended by the act in question, that there may be 
some approximation to uniformity of results in such 


Cases, 


“The Act of the 15th of April, 1851, provides ‘that 
whenever death shall be occasioned by unlawful vio- 
lence or negligence, and no suit for damages be 
brought by the party injured during his or her lite, the 
widow of such deceased, or if there be no widow, the 
personal representatives, may maintain an action for and 
recover damages for the death thus occasioned. The Act 
of the 26th of April, 1855, changed the law, so far as 
the personal representatives were concerned, and con- 
ferred the right of recovery only upon parents tor the 
loss of children, and upon children for the loss of par- 
ents, and reciprocally upon husband and wife. These 
acts confer new rights unknown to the common law. 
It existed in the civil law, and was an institution of the | 
old. Saxon Code; so too, is it to be found in the Scottish F 
law, under the head of ‘Assythements for Homicide.’ : 
But as the compensation under all these laws rested 
upon very precise regulations, generally, peculiarly ap- 
plicable to the times, circumstances, estates, and condi- 
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tions of the deceased and the parties entitled, we derive 
no light from them. 


“Tn 1846, the statute of 9 and 10 Viet. Cap. 93. was 


passed in England, providing for the recovery of 


damages, ‘whensoever the death of a person shall be 
caused by wrongful act, neglect, or default, against the 
party occasioning the same. The damages, it has been 
held, are for the death of the party, as it is with us. 
Under this statute, providing for compensation tor the 
same thing as does ours, namely, the death of the dece- 
dent, we have one case which turns on the subject of the 
rule of damages. It is the case of Blake r. Midland 
Railway Company, 10 Eng., L and Eq., R. 437. The 
case had been tried before Baron Parke, at Derbyshire 
Assizes, and came betore the Queen’s Beneh in bane, on 
a rule to show cause why a new trial should not be 
granted, on the ground of misdirection in regard to 
the principle upon which Gamages should have been 
assessed. In granting the new trial, the doctrine 
is held that the jury, in estimating damages under 
that statute, ‘are to be contined to injuries, of which a 
pecuniary estimate can be made, and can not take into 
consideration the mental suffering occasioned to the sur- 
vivors by the death, and that nothing may be allowed as 
solativum, that being incapable of a pecuniary. estimate. 
nor for the sufferings of the injured party. 


“The difficulty of estimating the value of the life and 
the consequent damage to the survivors in the loss of it, 
is conceded in the case, but the reasoning of the learned 
judge is forcible in illustrating the greater difficulty 
which would have to be encountered in estimating 
damages for what can not be measured by any pecuniary 
standard, such as grief, loss of society, and the thousand 
nameless things which make up the estimate in which 
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the deceased may have been held by the survivors en- 
titled to damage under the law. And hence the conelu- 
sion, that the provision giving damages for the death, 
was only such as could be tested by a pecuniary estimate, 
not speculative or fanciful. *The measure of damage,’ 
suid the learned judge, ‘Is hot the loss or suffering ot the 
deceased, but the injury resulting from his death to his 
family. Our statute, although differing, in the absence 
of details, from the British statute, is a provision for 
compensating precisely the same sort of Injury, the 
damage occasioned to the survivor by the death of the 
decedent, and hence we may avail ourselves of the light 
shed upon the subject by the learned court in the case 
cited, 

“In England, under this construction of their stat- 
ute, damages seldom exceed one or two hundred pounds 
sterling. One great merit In the rule, and what un- 
doubtedly was the legislative intent there, as with us, 1s 
that it is il rule of equality, compensating the rich and 
Poor, the refined ana cultivated, and those less So, by the 
simple standard of pecuniary loss. 

“The case of the Pennsylvania Railroad Company v. 
MeCloskey’s Administrator, 11 Harris, 526, while it ad- 
heres to the rule of giving damages only upon such 
bases as are susceptible of pecuniary estimate, seems to 
regard the value of the life lost as the basis of the esti- 
mate, rather than the injury resulting from it to the sur- 
vivor entitled to sue. This conclusion flowed from the 
form of, and parties to, the action, and naturally led to 
the result. It was a suit by the personal representatives, 
for the benefit of the estate. Treated in this light, and 
as the plaintiffs, the administrators, were not damaged 
by the death, but were recovering tor the estate, the on ky 
estimate, it seems to me, that could be made, was of the 
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value of the life. The wrong done to it survived by 
virtue of the statute to the estate, and gave the per- 
sonal representatives their right of recovery co-exten- 
sively with its value. But for some reason—a wise one, 
of course—this law was in 1855 altered, and the right to 
sue was conferred on parents for the loss of children, 
and children for parents, and reciprocally between hus- 
band and wife. This was a new and independent right, 
given by positive law, not cast upon them by survivor- 
ship as for an injury to the decedent. It 1s for the 
wrong done to them. In this view of the law, we think 
the rule which should have been observed in this case 
ditters from that in the Pennsylvania Railroad Company 
vr. MeCloskey’s Administrator, and more resembles the 
ease of a father suing for injury to hischild. In the 
ease of the Pennsylvania Railroad Company vr. Kelly, 7 
Casey, 372, the rule of damages in such a case was con- 
sidered, and in delivering the opinion of the court, Mr. 
Justice Woopwarb says, ‘the damages must be compen- 
satory, merely, and that compensation must have 
regard to the plaintiff’s loss of his services, and to the 
expense of nursing and medical treatment.’ ‘The father 
was entitled to the services of his child during minority, 


and by just so much as this injury impaired the value of 


this right was he entitled to compensatory damages,’ 
and it was added, ‘that it was proper for the jury to 
understand that the suffering endured by the boy, 
and the disfiguration of his form, and whatever was 
merely personal to him, should not enter into the father’s 
damages, because for them the ‘son would have a right 
of action. This is a rule of damage on a very kindred 
subject, and is scarcely distinguishable from cases like 
the present, except in extent of injury, and is, in essence, 
the principle of the cases already cited. 
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“From the authorities and reasons given, the jury, in- 
stead of the unrestrained license given them in the charge, 
in the assessment of the damages, should have been 
instructed that, if the plaintifts were entitled to recover, 
it was for the damage done in producing the death of 
the son, and that this was to be estimated by the peeun- 
iary value to them of his services during his minority, 
together with expenses of care and attention to the de- 
ceased, arising out of the injury, funeral expenses and 
medical services, if any. This is the only pecuniary 
damage done to them, and this the law allows them to 
recover, if entitled on the faets to recover at all. This 
excludes damages for the suffering of the deceased, 
which was personal to himself, and did not survive, as 
well as for solace, which are incapable of apprecia- 
tion. sO as TO be compensated. No money could be the 
measure of the affliction. No road, great or small, but 
would fall beneath the weight of such a rule, if applied; 
and for an injury happening by a mere oversight, 
amounting, of course, to negligence, by some agent in 
the transit of the cars, it would be a severe penalty to 
visit the company with extravagant and exterminating 
damages. But they should be held to a strict accounta- 
bility to the extent that a fair interpretation of the 
statute will allow. In making the estimate of the value 
of the life and consequent damage by the death, much is 
still left to the sound discretion of the jury. Whatever 
is susceptible of a pecuniary estimate is Included within 
it, and what we have seen was not to be included, must 
be excluded.” 

The Pennsylvamia Railroad Company v. Butler 57 
Penn. St., 335, was an action by Mary A. Butler and 
Samuel Hl. McCoy, guardians of four minor children of 
William Butler, deceased, against the railroad company 
for negligence in causing the death of the deceased. 
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The court upon the subject of the measure of 


damages, said on page 557: 

“The second error assigned is, that the learned judge 
erred in his instructions to the jury as to the measure of 
damages, These instructions Were Us follow s : 

‘Ti would perhaps be a fair way to estimate the 
amount of damages, to take the provable amount of his 
(deceased's) accumulations tor the time he ileht rea- 
sonably have been expected to live. and tind that for the 
plaiutitt. This. is We sai. nia be il fair Way of ealceulat- 
ing the damages sustained; but as it has been said in Penn- 
svivania Railroad > 8, McCloskey, 1] Harris y26, 
it you can, fin‘l a better rule vou are at liberty To adopt 
it. In estimating his accumulations, vou will remember 
that it might not he fair to deduet his family CAPCHses, 
because lis tumily lived out of it, ancl how they do not 
have it to live upon. We think there was manifest error 
in this instruction. It gave the jury no definite meas- 
ure of damages whatever, but left them at liberty to 
adopt any one they saw fit. The case of Pennsylvania 
Railroad Co. Uv. McCloskey, 1] Harris 926, to which the 
learned judge referred, was an action by the personal 
representative of the deceased under the act of April 
15th, 1851, and has no applicability to an action instituted 
as this was under the Act of April 26th, 1855, as is shown 
by the present Chief Justice in his opinion in The Penn- 
sylvania Railroad Co. r. Zebe, 9 Casey 518. ‘There is 
no doubt an inherent difficulty in placing a pecuniary 
value upon human life, especially the value of a fath- 
ers life to his children. Yet it is certainly important 
that a clear and definite rule should be established, and 
as this case goes back, it seems to be our duty to say what 
the instruction of the court below to the jury ought to have 


been. After an attentive examination and review of all 
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the cases which have heretofore been decided, we are of 


opinion that the proper Tio tstire of damages is the pe- 
cumlary loss suffered by the parties entitled to the sum 
to be recovered—imn this instance the children ot the ile- 
cedent—without any so/a//aim for distress of mind; and 
that loss is what the deceased would have probably 
earned by his intellectual or bodily labor in his business 
or profession during the residue of his lifetime, and 
Which would have gone for the benefit of bis children, 
taking into consideration his age, ability and disposition 
to labor, and lis habits of living and expenditure.” 

In the case of Manstield Coal & Coke Co. ¢. MeEnery, 
W1 Penn. St., 285, the action was brought by Mary 
MeEnery and children, the widow and children of John 
MeEnery, deceased, against the Mansfield Coal & Coke 
Company, to recover damages for the death of said John 
MeKnery, whieh it Wiis alleged Wiis caused by the neghi- 
gence of the defendant. 

The Court approved the rule us to the measure of 
damages laid down in Pennsylvania Railroad Company 
*, Butler, 57 Penn. St.. 325. 

The court then proceeded Obl prugre IS): 

“In his auswer to the plaintiffs fifth poimt, the 
learned judge welt bevond auhy of the causes cited, [i 
the point referred To, the court Was asked to instruct the 


jury that ‘the damages which bhhet be allowed in this 


action may be summed up as the pecuniary value of the 
life of John MeEneryv to his family, including wages 
and all such service, as a father could render, of pecumary 
value to the wife and children, whilst the jury are at 
liberty tT! take inte consideration questions of health, 
liability to accident or death. They may also consider 
the opportunitios of AMC HITOHY wealth or for harper hy change 
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of circumstances in life This point the learned judge 
affirmed without qualification. No fault is found with 


the first sentence of the point, but the affirmance of 


that portion I have italicised gave the jury a license 
that was practically without limit. 


“It was substituting for the ordinary, reasonable and 
probable incidents of life, that which was speculative 
and unusual. What are ‘the opportunities of acquiring 
wealth or fortune by change of circumstances in life,’ 
and how can ajury measure them? A laborer toiling 
in the mines may by chance pick up a nugget of gold 
with a fortune. Industry, thrift and sagacity have en- 
abled some poor men to become millionaires. These 
‘ases, however, are exceptional. They are only the pos- 
sibilities of life. Looking at mere possibilities, this un- 
fortunate mule driver, had he lived, might have become 
President of the United States. Yet, to estimate the 
damages to his family by his death upon the basis of a 
President’s salary would be worse than a burlesque upon 
the administration of the law. Such a principle, carried 
to its logical conclusion, might bankrupt any person, 
firm or corporation engaged in a business which in- 
volved the use of an element of danger. The point in 
question was probably tramed by way of set-off to the 
defendant’s eighth point, in which the court was re- 
quested to instruct the jury, that in arriving at the value 
of the deceased’s life, they should consider ‘the uncer- 
tainty of life, the uncertainty of health, the uncertainty 
of constant employment, and should also consider how 
much it would have cost to board and clothe the dece- 
dent.’ This point was properly affirmed. The incidents 
to which it refers are such as are usual in the course of a 
man’slife. Nothing is more certain than that life, health 
and constant employment are uncertain, It is reasona- 
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ble, therefore, that these elements should be considered 
bya jury in estimating the value of a man’s life to his 
family. There isa degree of uncertainty about them, it 
is true, Which makes it diffieult for any jury to arrive at 
u strictly accurate conclusion. This renders it the more 
necessary that to those admitted elements of uncertainty, 
there shall not be added others which are purely specu- 
lative. There was error in affirming the italicised por- 
tiou of the plaintiffs’ fifth point.” 


It is quite evident that the decision in the case of 
Pennsylvania, ete., Co. r. MeClosky, 23 Penn. St., 526, 
was based upon the idea that the statute gave to the 
administrator the right of action possessed by the de- 
cedent, and that the damages recovered became part of 
the decedent’s estate in the hands of his administrator. 

[t is not necessary for us to consider whether this was 
or was not a correct construction of the statute. It Is 
sufficient to show that it does not support the theory of 
the defendant in error, and the instruction of the court 
below, and that the Pennsylvania cases decided subse- 
quently ure directly in) conflict with the theory of the 
defendant in error and the instruction of the court. 


Section 4,111 of the lowa Revision of 1860 is as fol- 
lows: 

“Section 4,111. When a wrongful act produces 
death, the perpetrator is civilly hable for the injury. 
The parties to the action shall be the same as though 
brought for a claim founded on contract against the 
wrong-doer and in favor of the estate ot the deceased, and 
the sum recovered shall be disposed of in the same man- 
ner, except that when the deceased left a wife, child or 
parent surviving him, it shall not be liable for the pay- 
ment of debts.” 
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This act is very similar to the Pennsylvania act of 
April 15, 1851, under which the case of Pennsylvania 
Railroad Company v. McClosky, 23 Penn. St., 526, was 


decided. 


We call the attention of the court to two cases 
decided under the Lowa statute, and they show that the 
measure of damages was held to be not the value of the 
lite, but the pecuniary injury sustained by the estate in 
the death of the decedent. 

Donaldson v. The Mississippi & Missouri Rail- 
road Company, 18 Lowa, 280; 

Rose +. The DesMoines Valley Railroad Com- 
pany, 39 Lowa, 246. 


The detendant in error also relied upon the case of 
Railroad Company v. Barron, 5 Wall., 90, involving the =. 
construction of the [llinois statute. 


In that case the court below instructed the jury that 
it was not necessary that the next of kin should have a 
legal claim upon the deceased for support and services. 
The plaintiffin error does not claim that this is not sound 
law. 


The court also charged that the next of kin need not 
prove present pecuniary loss. 


The plaintiff in error does not controvert this propo- 
sition. 


The deceased was, at the time of his death, thirty-five 
years of age, and had accumulated property to the 
amount of thirty thousand dollars, and the court told the 
jury that the next of kin were interested in his future 
accumulations, 
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That the jury had a right in estimating the amount 
of the “pecuniary injury,’ to take into consideration 
the relations between him and the next of kin, the amount 


of his property, the character of his business, and the 


prospective increase in wealth of a man of his age, with 
the business and means which he had. “That there was a 
possibility inthe chances of business, that decedent's estate 
might have decreased rather than increased, that this 
possibility the jury might consider. Also that the jury 
had the right to take into consideration the contingency 
that the deceased might have married and his property 
descended in another channel. 


In conclusion, the court told the jury: 

“The intention of the statute was to give a compen- 
sation tor the pecuniary loss which the widow (if any) or 
the next of kin might sustain by the death of the party ; 
and the jury are to determine, as men of experience and 
observation, from the proof, what that loss is.” 


This court said: 
“The second question is as to the proper measure ot 


damages. 


“The only direction on this subject in the statute is, 
that the jury may give such damages as they shall deem a 
fair and just compensation, regard being had to the pe- 
cuniary injuries resulting from the death to the wife or 
next of kin, not to exceed tive thousand dollars.” 


Also : 

“If the deceased had lived, they may not have 
been benefited, and if not, then no pecuniary injury 
could have resulted to them from his death.” 


In the case cited the court below instructed the jury fully 
as to the rules regulating the consideration of the evidence 
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andthe principles to guide them in arriving at the measure 
of damages, and there is nothing sustaining the theory 
of the defendant in error, “that the measure of 
damages was the value of the life of Matthew W. Fer- 
guson, and not the pecuniary loss, immediate and pros- 
pective, occasioned by his death to the next of kin.” 


The same is true of the Pennsylvania Cases, 


Kor additional authorities construing the Illinois 
statute, we refer to Barley r. Chicago & Alton Railroad 
Co., + Biss., 480; City of Chicago vr. Major, 18 IIl., 349; 
Chicago, ete., Co. r. Morris, 26 Ill., 400; Chicago, ete. 
(‘o. r. Shannon, 43 IIL, 338. 


In the case of the Chicago, Burlington & Quincy 
Railroad Co. +. Sykes, 96 IL, 162, the court below in- 
structed the jury: “Then the jury may, if such facts 
ave proven, tind the defendant guilty, and assess plain- 
tiff’s damages at some amount, not exceeding the sum 
of $5,000, claimed in the plaintiff’s declaration.” 


With reference to this instruction, the court said on 
page 175: 

“The instruction is inaccurate in telling the jury that, 
if they found defendant guilty, they might assess 
plaintiff's damages at some amount, not exceeding 
$5,000, the amount claimed in the declaration. This 
part of the instruction leaves the jury at liberty to find any 
anount, not erceeding the amount claimed, without the 
slight xt ref renee to ani proof of the amount of damages 
sustained, Tt amounted to an uneontrolled license to find 
ani Sin under the limit that they might choose, and, as they 
have found to the full limit, it may be, and probably 
they did, exercise the liberty the instruction gave them, 
without reference to the evidence on that question. J» this 


class of cases, (nstructions should be aceurate and precise in 
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reference to the finding of damages. This may have mis- 
led, and probably did mislead the jury, in assessing 


damages.” 


In the case of Rose r. The DesMoines Valley Rail- 
road Co., 39 Iowa, 246, it was said in a case of this char- 
acter, on page 256: 

“And while, as before remarked, no exact rule can 
be laid down by which the precise sum of money lost to 
the estate of the deceased may be computed, yet an ap- 
proximate amount can be ascertained from the probabili- 
ties created by all the surrounding circumstances, and 
hence the law will not leave the amount to the uncon- 
trolled discretion of the jury. While much is left to 
their sound discretion, yet they are not authorized to found 
their verdict upon mere speculation. The Pennsylvania 
Railroad Company v. Vandever, 36 Penn. St., 298. 
When, therefore, it is manifest that the jury have gone 
grossly beyond the rule of compensation, their verdict 
ought not to be allowed to stand, and it becomes the im- 
perative duty of the court to arrest the excess. Collins 
r, City of Council Bluffs, 35 Lowa, 432.” 


In the case of The Pennsylvania Railroad Company 
r. Vandever, 36 Penn. St., 298, cited with approval 
by the Lowa court, the court below instructed the jury : 
“The question of damages is also for you. Should you 
feel it necessary to examine that question, let fair and 
exact justice be your guide, and your own good sense 
will determine it.” 


The Supreme Court said : 


“This was clearly wrong, and is covered by the de- 
cision of this court in The Pennsylvania Railroad Com-' 
pany ». Zebe, 9 Casey, 318.” 
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In the case of The Burlington, Cedar Rapids & North- 
ern R. RCo. 7. Coates, Adimrx., lo Am. and Eng. R. 
R. Cases, 265, which was an action by the adiminis- 
tratrix and widow, to recover damages for injuries result- 
ing in the death of her husband, under the Lowa statute, 
the court below instructed the Jury as follows : 

we i vou Hind tor the plarmititl, the measures of damages 
will be such a sum, not to execed the amount elaimed, as 
you find from the testimony in the case will compensate 
tor the loss sustained by the injuries, taking into consid- 
eration all the testimony before vou having a bearing 
thereon. — 


Of this instruction the court said: 


“This tnstruction should have been more explicit in 


defining the measure of damages to which the plaintiff 


was entitled, if any. For the elements of damages prop- 
erly entering into cases of this character, see Donaldson 


r, Railroad Co.. Is lowa. 280.” 


We have said that perhaps the action might have 
been maintained for nominal damages upon the defendant 
in error proving that the death of the deceased was caused 
by the neghgence of the plaintiff in error, and that the 


defendant in error and her daughters were the next of 


kin, but upon this subject the American authorities are 
in conflict, “and il number ot exceedingly respectable 
courts have held the contrary. 

The Supreme Court of Wisconsin maintains this rule, 
and we mention it “ws one of the class referred To, 


In the case of Potter, Admr. +. The Chicago, ete., 
R’y Co., 21 Wis., 372, the court said on page O79: 


“The principal question in this action relates to the 


rule of damages. The action is brought under sections 11 
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and 12, ch. 135, R. 8. The provisions of the statute, so 
far as any questions arise in this case, are in substance 
the same as Lord Campbell’s Act, % and 10 Vie., ch. 93. 
The plaintiff was entitled to recover such damages, not 
exceeding tive thousand dollars, as the jury might deem 
fairand just in reference to the pecuniary injury result- 
ing from the death of the daughter, Frances L. Bishop, 
to her parents.- The statute does not say, in terms, on 
what principle the damages are to be assessed. 


“But all the authorities are to the effect, that vindic- 
tive damages are not to be given; nor are they to be 
given for loss of society, or as a so/ativm, or for injury 
to feelings; but they must be founded on pecuniary loss, 
actual or expected, and should be calculated in reference 
to a reasonable expectation of peeunlary benefit, as of 
right or otherwise, from the continuance of the lite. 


“It was for the jury to determine what was the ex- 
tent, under the proof in this Case, ot such reasonable eX- 
pectation. The verdict must, howerer. he hased pod CiNi- 
dence. The statute is peculiar, and much must be left 
to the sound judgment and discretion of the jury. But 
we do not think it was intended they should tind a verdiet 


tor damages without evidence of pecuniary loss.” 


In the case of Regan, Admr. r. Chicago, ete., Ry. 
Co., 51 Wis., 599, the court held that a complaint by an 
administrator, who was also a child of the intestate, for 
injuries to his intestate, causing his death, which alleged 
that, by means of sueh wrong, the plaintiff had sustained 
damages In a certain sum, but stated no facts to show 
the pecuniary loss¥ present or prospective, resulting from 
the death, to the widow or relatives of the deceased, 
did not state a cause of action under the statute. 


The damages found by the jury under the instrue- 
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tion given, were excessive. The jury, under the in- 
struction given by the court, returned a verdict for 
seven thousand dollars. This gave the next of kin a 
capital of seven thousand dollars, which secured for 
them an income, forever, of two hundred and ten dollars 
per annum, at the rate of three per cent.; of three 
hundred and fifty dollars per annum, at five per cent. ; 
and of four hundred and twenty dollars per annum, at 
six per cent. The lawful rate of interest in Indiana, 
by contract, is eight per cent. 

[If the measure of damages is as we claim it to be, it 
is impossible to suppose that this was a reasonable esti- 
mate of the pecuniary loss, immediate and prospective, 
occasioned by the death of Matthew W. Ferguson, to 
his next of kin. There was nothing in the evidence 
that would justify a verdict of this character. No 
thoughtful juror, properly instructed, would suppose 
that Matthew W. Ferguson would contribute during the 
rest of his life, year by year, either amount to his next 
of kin, or that in the chances and accidents of life, and 
the probabilities as to the future, Matthew W. Ferguson 
would die without wife and children, and accumulate 
and leave to his next of kin seven thousand dollars. 


In the case of Rose v. The DesMoines Valley Rail- 
road Company, 39 Lowa, 246, which was an action under 
the Iowa statute to recover the damages occasioned by 
the death. of a young man, twenty-four years of age, 
and the expectancy of whose life was proven to be 38, 
39-100 years, it was shown that he was of temperate 
and industrious habits, and that his wet earnings were 
$263.11 annually. 


The verdict of the jury was for ten thousand dollars 
and there was judgment upon the verdict. 


45 


The Supreme Court said on page 257: 

» “It being clear to us that the damages awarded by 
the jury are so excessive as to make it apparent that 
they were given ‘under the influence of passion or 
prejudice, the judgment must be reversed, unless the 
plaintiff will remit the excess over five thousand dollars.” 


It will be borne in mind that the action in this case 
was for damages “for the pecuniary loss to the estate” of 
the deceased, and not asin the case at bar, for the damages 
occasioned to the next of kin by the death. Also, that 
in the case at bar, the evidence did not show that 
the wages of the deceased were any more than were nec- 
essary to meet his actual expenses. 


The court said on page 255: 

“Tn cases like this, the true question always is, what sum 
of money will compensate the estate of the deceased for the 
loss sustained thereto by his death 7 The expectancy ot 
life being a little over thirty-eight years, and his net in- 
come being $263.11 per year, if he had lived for this time, 
and continued to earn the same income during the whole 
time, his estate, it is supposed, would have received the 
benefit of these earnings and their accumulations. 


“One-half of the sum awarded, viz: five thousand dol- 
lars, at six per cent. interest, would produce annually a 
net income greater than that earned by the deceased, 
and at ten percentum would produce annually nearly 
double the sum that he would annually earn during the 
expectancy of life, which, added to the principal sum, 
would bring to the estate at the end of that time, a sum 
almost double that of the earnings of the deceased had he 
lived. No one would think of loaning money in Lowa 
at less than ten per centum per annum, for it readily 
brings that rate of interest by the year, and is lawful. 


“In estimating the damages the jury should consider the 
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eract situation, annual earnings, health, habits, etc., of 
the deceased: Chi., R. 1 & P. R. R. Co. rv. Morris, ef @f., 
Admrs., efc., 26 [L.,400; and give full compensation for 
the pecuniary loss, resulting to his estate from the kall- 
ing. It is true that the precise loss may not be capable 
of exact computation, for although the deceased may 
have been in good health, of good habits, and enjoying a 
net Income as the fruits of industry and frugality, these 
things might not have continued during the whole, or 
any considerable portion of the expected term of his 
life. On. the other hand, a continuance of health, good 
habits, industry, and frugality, together with fortuit- 
ous circumstances, might have enabled him to largely 
increase his income from vear to year, throughout the 
entire term of the expected life, accumulating great 
wealth, and at his death leave a very large estate. | 

“These, however, are mere speculations, and are not 
to be made the basis upon which to compute the dama- 
ges in cases of this kind.” 


The court also said on page 256: 

* As we have already said, full compensation should 
be made, not for the life destroved, for no sum of money, 
however great, would be sufficient for that purpose, and it is 
not upon this basis that the damages are estimated, but 
compensation for the pecuniary loss to the estate is the 
remedy the law gives. The sum we have named will, as 
we have seen, produce annually nearly double the net 
arnings of the deceased, and seems to us to bea very liberal 
compensation, under the evidence and circumstances of 
the case. We do not say that this sur is the exact sum 
which will make the estate of the deceased good for the 
loss sustained thereto in his death. On the other hand, 
we believe this sum to be even more than enough to com- 
pensate for the injury; that since the amount ean be 
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reached only approximately, upon the probabilities of 


the cause. drawn from all the evidence and circumstances, 
we name this sum as the largest that can be awarded 
under the well settled rules of law applicable to the 


Cause. 


The italics are those of the court. 


The Chicago & Northwestern Railway Co. +. Bay- 
tield, Admrx., 37 Mich., 205, was an action to recover 
damages under the Michigan statute for the negligent 
killing by the railway company of plaintiff’s intestate 
and next of kin, and the verdict was for 33,400. 


On page 216, the court said: 

“As the verdict awarded to the plamtiff, $3,400, it 
would seem very manifest that the instruction misled 
the jury into giving damages tor something besides the 
pecuniary injury. As the plaintiffs showing was, that 
Williams was feeble in body and mind, and earned the 
wages of a common laborer only, from which his own 
support must be derived, it is difficult to understand any 
estimate which would place the loss of the family at 
such asum. The annual interest on it, at the customary 
legal rate for money borrowed, would have been more 
than three-fourths the whole annual earnings, even sup- 
posing Williams to have had steady employment, and to 
have lost nothing from sickness or other contingencies ; 
and at the lowest statute rate, it would have been more 
than half. It seems incredible that the family could 
have had reasonable expectation of receiving an annual 
sum to either amount, from such a source; but if they had, 
they could at most have realized it only for his lifetime, 
while this award of the sum in gross would enable the 


family to realize the income, not for his life merely, but 
in perpetuity.” 7 
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See also upon this subject, Little Rock, ete., R. R. 
Co. r. Barker, 33 Ark., 550, on pages 365, 5606, 367, 368, 
369, 370: Atchison, ete., R. R. Co. vr. Brown, 26 Kansas, 
445. . 


The plaintiff, in error, prays that the judgment of the 


court below be reversed. 
CoNRAD BAKER, 
SIMEON STANSIFER, ° 
For the Plaintiff in Error. 
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KEHLOR MILLING CO, Vs. J. T. NOYE M’F’G CO. 1 
] Writ of Error. 
Unitrep Srates or AMERICA: 


The President of the United States to the judges of the cireuit court 
of the United States within and for the southern district of Ilh- 
hols, Greeting: 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea, which is in the said circuit court of the 
United States for the southern district of Illinois, before you, be- 
tween The John T. Nove Manufacturing Company, plaintiff, and 
The Kehlor Milling Company, defendant, a manifest error hap- 
pened to the great damage of the said defendant, The Kehlor Mil- 
ling Company, as by its complaint appears: 

We being \\ illing that the error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
In this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you may have the same at Washington on the second Monday 
of October next, in the said Supreme (C‘ourt to be then and there 

held, that the record and proceedings aforesaid being in- 
y spected, the said Supreme Court may cause further to be done 

therein to correct that CTTror, what of right and according to 
the laws and customs of the United States should be done. 

Witness the Lion. Morrison It. Waite, Clief Justice of thie Su- 
preme Court of the United States of America, at Springfield, in said 
southern district of Illinots, this 20th day of June, in the year of our 
Lord one thousand eight hundred and eighty-four, and of our Inde- 
pendence the one hundred ana « whith year. 

| SEAL. | JNO. A. JONES, 
Cl rk Crreuit Court of United States for the 
Nouthe rit District of Illinois. 


[ Endorsed :] Supreme Court of United States. The Kehlor Mill- 
ing Company, plaintiif in error, vs. John 'T. Noye Manufacturing 
Company. Writ of Error. 


Placita. 


Pleas in the circuit court of the United States of America within 
and tor the southern district ot Illinois, held iil the city of Spring- 
field, in said district, before the Llon. Samuel H. ‘Treat, district judge 
of said district, and in the absence of the Hon. Thomas Drummond, 
judge of the seventh judicial circuit of the United States, pro tem- 
pore sole judge of said court, on Saturday, the Sth day of March, 
at the January term of said court, in the year of our Lord one 
thousand eight hundredand eighty-four, and of our Independence 
the one hundred and eighth year 


J. A. JONES, Clerk. 
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JoHN T. Nove MANUFACTURING COMPANY ) 
is 


, -Assumpsit. No, 69536. 
Kennor Mitting Company. 


SOUTHERN District oF ILLINOIs, 88 : ! 
The John T. Nove Manufacturing Company, a corporation organ- | 
ized and doing business under the laws of the State of New York, | 
and cl citizen ol said State of New York, the plaintiff in this sult, 
putsin its place Azel F. Hatch, Esq., its attorney, against The ra 
} Kehlor Milling Company, al corporation organized anid doing 
business under the laws of the State of Missouri, and a citizen 
of said last-named State, the defendant, in a plea of trespass on the 
case on promises. 
SOUTHERN District or ILLINOIS, 8s: 
Be It remen bered that. hy retofore, to wit, on the 25d day of March, 
in the year of our Lord one thousand eight hundred and eighty- 
three, Caliit the plaintifl in it repre eolng entitled CUUSC, by its uttor- 
Heys, and filed in the othee ot the clerk of said court its bond for | 


costs in said cause; which bond is in the words and figures follow- 


ing, to wit: 


Bond tor ( osts. 


Crrcvuir Court UNITED STATES OF AMERICA, | _ . | 
; i . . eo « 
Southern J), Ppogel O] [llinois. } 
January Term, A. D. 1883. | 
THe Joun T. Nove MANUFACTURING Co. | 
‘ ! 
Us. In Assumpsit. ! 
THe Kenior MILLiIne Co. | 
1 do hereby enter myself security for costs in this cause, and ac- 
knowledge myself bound to pay, OF Cause to be paid, all costs which 
may accrue in this action, either to the opposite party or to any of 
the officers of this court, in pursuance of the laws of this State and 
of the United States. 
Dated this 23rd day of March, 18585. 
AZEL F. HATCH. 
5 (Endorsed :) Filed March 25, A.D. 1883. J. A. Jones, clerk. 


And thereupon, to wit, on the day last aforesaid (a preecipe for | 
summons having been filed), there was issued out of said clerk’s 
office in said cause a summons directed to the marshal of said dis- 


trict to execute, which summons and the“ return ” of said marshal 


thereto are in the words and figures following, to wit: 
Summons. 

Circuit Court OF THE UNITED STATES OF AMERICA, | | 
Southern District of Illinois, J _ | 
The United States of America to the marshal of the southern dis- | 


irict of Illinois, Greeting: 
We command you to summon The Kehlor Milling Company, if 


THE JOHN T. NOYE MANUFACTURING CO. > 
found in your district, to be and appear before our judges of our 
circuit court of the United States for the southern district of Illinois 
on the first day of the next term thereof, to be held at Springfield, 
in the district aforesaid, on the first Monday of June next, to answer 
unto The John T. Noye Manufacturing Company of a plea of 
assumpsit, to its damage, as it alleges, of fifteen thousand dollars, 
and have vou then and there this writ. 7 
() Witness the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at Spring- 
field, in said district, this twenty-third day of March, in the year of 
our Lord one thousand eight hundred and eighty-three, and of our 
Independence the one hundred and seventh year. 


Ih. s.] J. A. JONES, Clerk. 
Marshal's Re fiir 


Served the within summons by delivering a copy of the same to 
Duncan M. Kehlor, vice-president of the Kehlor Milling Company, 
this 24th day of April, A. D. 1883. 

JACOB WHEELER, U. 8. Marshal, 
By THOMAS L. FEKETE, Deputy. 

(Endorsed “~s Filed April ai, A. |). LSS}. Z A. Jou S. clerk, 

And afierwards, to wit, on the 15th day of May, in the vear last 
aforesaid (A. D. 1885), came the plaintiff, by its attorney, and filed 
in sic clerk’s oftiee its affidavit for il writ oft attachment in said 
eause, Which said affidavit Is in the words and figures following, to 


wit: 
7 Athidavit for Attachment. 
UNITED STATES OF AMERICA, re 


Nouthery District or Llhinois. " 
Richard ¢ Nove, president, of Buttalo. erie COUNLYV, New York 
being duly sworn says: That the Kehlor Milling Company, a cor- 
poration, is indebted to The John T. Noye Manufacturing Company, 
a corporation, after allowing all just credits and set-ofls, in the sum 
of twelve thousand one hundred sixtyv-three dollars and ninety-five 
cents, upon an account stated for goods, wares, and merchandise sold 
and delivered, and for work ana labor performed, and for the bal- 
ance due and unpaid upon a contract for milling machinery sold 
and delivered to sald The Kehlor Milling ( ompany, That this de- 
ponent further states that the said The Kehlor Milling Company is 
not a resident of the State of Illinois, and that its place of residence 

is at St. Louis, in the State of Missouri. 

RICH’D K. NOYE, Pres't. 


Subscribed and sworn to before me, this fifth day of April, A. D. 


LSS5. ce 
[L. s.] A. B. KELLOGG, 
Notary Puhblie. ie) he _2.. N. gi 


(Endorsed :) Filed May 15th, A. D. 1885. J. A. Jones, clerk. 
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8 (nd afterwards, to wit, on the 14th day of May,in the vear 
last aforesaid. Coli the pialntiff, by ifs attoriis y, tlt) | filed its 
attachment bond in said cause. which said attachment bond is inthe 


words and figures following, to Wit’: 


{ 
} 
wolial 


; j > 
Attachment Bond. 


Know all men by these presents, that we, The John T. Nove 
Manufacturing Company and Benjamin IF. Gump and Lemuel D. 
Norton, are held and firmly bound unto The Kehlor Milline ompany 


in the penal sum of twenty-four thousand four hundred dollars and 


which said sum, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. 

Sealed with our seals, and dated this twenty-fifth day of April, 
1883. 


The eondition of the above obleat (yt) sue that wire reas the 
above bounden The John T. Nove Manufacturing Company has, on 
the day of the date hereof, Deas lan attachment out of the eireuit 
court of the United States for thy uuthern distriet of lilinois, at the 
suit of Richard Kk. Nove, president of the John T. Nove Man’f’e Co.., 


against the estate of thie above-naie | The Kehlor Milling Company 
for the sum of twelve thousand one hundred and sixty-three 
q dollars ana ninets HWive cents, 7 the silly by Ine about LO hye 
sued out of said court, returnable on the first Monday of June, 
A. D. 1883, to the term of the said court then to be holden: 

Now, if the said The John Z. Nove Manu icturing { OMpany shall 
prosecute its said suit with effect, or in case of failure therein shall 
well and truly pay and satisty the sic The Kehlor Milling (om- 
pany all such COSsIs in said sult anid such damages tl hall be aware | 
against the said The John,T. Nove Manutacturing Company in any 
suit or suits which may hereafter be brought for wrongfully suing 
out the said attaehment. then the above obli@ation to by vod: other- 
wise, to remain in full force and effect. 

| SEAL. | RICIV’D K. NOY E, Pres’t. | L.. s. | 
SENJIAMIN FL GUMP. Ih. S| 
MUEL D. NORTON, IL. S| 


Signed, sealed, and delivered in presence of— 
Witness to slonature of Richid ly. Nove, Prost 
A. B. KELLOGG. 
NORTHERN District or ILLINOIS, ss: 
Lemuel 1). Norton, the surety (1) the foregoing bond, this day il p)- 
peared personally before me, and, Upon being sworn by me, depos ~ 
and says thatghe is worth the sum of fifty thousand dollars over 


and above all proper liabalitic s. 
LEMUEL D. NORTON. 


10 Subseribed and sworn to before me, this 25th day of April, 
A. D. 1883. 7 
WM. H. BRADLEY, 
Cl rie Ci. Court Ly Slate S for said District. 


cents, lawful money of the United States; for the payment of 


% 
—_ 


" 


THE JOHN T. NOYE MANUFACTURING CO. ” 


(Endorsed :) Filed May 14, A. D. 1885. J. A. Jones, el’k. 


And thereupon, to wit, on the day last aforesaid (May l4th, 1883), 
there was issued out of said clerk’s office a writ of attachment in 
said cause, directed to the marshal of said district to execute, which 
said attachment writ and the “return” of said marshal thereto are 
in the words and figures following, to wit: 


~_ * 
‘ 


Attach ment rit. 


(‘irevcir Courr or tur UnNrrep STATES OF AMERICA. | 
Southern District of [llinois. } 


The United States of America to the marshal of the southern dis- 
trict of Illinois, Gre ting: 

Whereas Richard Kk. Nove, president of The John T. Nove Manu- 
facturing Company, hath complained that The Kehlor Milling Com- 
pany is justly indebted to the said The John T. Noye Manufactur- 

Ing Company to the amount of twelve thousand one hundred 
1] and sixty-three j“& dollars, and that The Kehlor Milling 

Company is nota resident of the State of Illinois, and the 
wid ‘The John TP. Nove Manufacturing Company having given 
bona anid security according to law: 

We therefore command you that vou attach so much of the 
estate, real and jy rsonal, of the siticl ‘| he Kehlor Milling Company 
to be found in your district as shall be of value sufficient to satisfy 
the said debt and costs, according to the complaint, And such 
estate so attached in vour hands to secure, or so to provide that the 
sume may be lable to further proceedings thereupon according to 
law before our judges of our clreuit court of the United States for 
the southern district of Illinois, on the first day of the next term 
thereof to be held at Springfield, in the county of Sangamon, upon 
the first Monday of June next, when and where you shall make 
known to the said court how you have executed this writ; and have 
you then and there this writ. 

Witness the Ion. Morrison R. Waite, Chief Justice of the Supreme 
Court of the Lonited Stutes of America, tut Springfield aforesaid, this 
fourteenth dav of May, in the vear of our Lord one thousand eight 
hundred and eightv-three, and of our Independence the one hundred 
and seventh vear, 


* s. | ps A. J IN EES. Che rk. 
2 Marshal's RR hurn. 


Reed this writ of attachment May | a ISS5, ai f o clock. }?. Hl. 
JACOB WHEELER, U.S. JL, 
By J. N. REECE, D’p'ty. 


by virtue of this writ of attachment I did, on this 14th day of 
May, 1883, levy upon the following described real estate as the 
property of said defendant, to wit: Lots 3, 4, 5, 6, 7, 8.9. 10, and 11 
of block 8 of Ferrvy’s division of East St. Louis, in the county of St. 
Clair and State of [llinots. 
ACOB WHEELER, U.S. M, 
-N. REECE, D'’p'ty. 


By. 


. 


et 
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(Endorsed:) Filed June 6th, 1883. J. A. Jones, clerk. 


And afterwards, to wit, on the 7th day of August, in the year last 
aforesaid (A. D. 1883), came the plaintiff, by its attorney, and filed in 
the office of the clerk of said court its declaration, with COpV of iCc- 
eount sued on thereto annexed, and alsoan affidavit of amount due; 
which declaration, copy of account, and affidavit are in the words 
and figures following, to wit: 


13 Declaration. 


Unitrep Srates or AMERICA, | 
Southern District of [ilinois, - 


AN ° 


In the Cireuit Court of the United States for the Southern District 
of Illinois. July Term, A. D. 1885. 


The John T. Nove Manufacturing Company, a corporation organ- 
ized and doine business unc the laws of the State of New 
York; and a citizen of the State of New York, plaintiffin this 
suit, by Azel F. Hatch, its attorney, complains of The Kehlor 
Milling Company, ad COrp ration organized ana doing business 
under the laws of the State of Missouri, and a citizen of the State 
of Missouri, defendant in the suit, summoned, etc., of a plea of tres- 
pass on the case on promises— 

For that whereas the said defendant, heretofore, to wit, on the twen- 
ty-second day of March, in the vear of our Lord one thousand eight 
hundred and eighty-two, at East St. Louis, Illinois, to wit, at the 
district aforesaid, beeame and was indebted tothesaid plaintiff im the 
sum of fifteen thousand dollars, of lawful money of the United States of 
America, for divers goods, wares, and merchandise by the said plain- 
tit! before that time sold and delivered to the said defendant, and at 
the special instance and request of the said defendant, and being so 
indebted to the said plamtiff, the said defendant, in consideration 
thereof, afterwards, to wit,on the same day and year, and at the 

place aforesaid, undertook, and then and there faithfully prom- 
14 ised the said plaintiff! well afd truly to pay unto the said 

plaintiff the sum of money last mentioned, when the said de- 
fendant should be thereunto afterwards requested. 

And whereas, also, the said defendant afterwards, on the same day 
and year, and at the place aforesaid, in consideration that the said 
plaintiff had before that time, at the like special instance and re- 
quest of the said defendant, sold and delivered to the said defendant 
divers other goods, wares, and merchandise of the said plaintiff, the 
said defendant then and there undertook and faithfully promised 
the said plaintiff that the said defendant would well and truly pay 
to the said plaintiff so much money as the last aforesaid goods, 
wares, and merchandise, at the time of the sale and delivery there- 
of, were reasonably worth when the said defendant should be there- 
unto afterwards requested; and the said plaintiff avers that said 
goods, wares, and merchandise last mentioned, at the time of the 
sale and delivery thereof, were reasonably worth the further sum of 
fifteen thousand dollars, of like lawful money as aforesaid, to wit, at 


_ 
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the place aforesaid, whereof the said defendant, afterwards, on the 
same day and year, and at the place aforesaid, had notice. 

And whereas, also, the said defendant, afterwards, Lo wit, On the 
same day and year, and at the place aforesaid, was indebted to the 
said plaintiff in the further sum of fifteen thousand dollars, of like 

lawful money as aforesaid, for money before that time lent 
15 and advanced by the said plaintiff to the said defendant, and 

at the like request of the said defendant. And in the like 
Suln for other Mmiohey by the said plaintiff? before that time paric, laid 
out ana expended for the sala def ndant, ana al the like request of 
the sald defendant. And in the like sum for other money bv the 
said defendant before that titan hac nicl recelved LO ana lor the Use 
of the said plaintiff!’ And in the like sum for other money before 
that ime and then due and owing the said plaintiff for interest upon 
and for the forbearance of divers other sums of money before that 
time ana then due ana owing from seid defendant to said plaintiff. 
And in the like sum for the price and value of work then done and 
material for thie Sabie provided by the said plaintiff for the said 
defendant, and “ut the like special request of the said defendant. 
And being so indebted, the said defendant, in consideration thereof, 
afterwards, to wit, on the same day and yeir, and atthe place afore- 
said, undertook and then and there faithfully promised the said 
plaintiff well and truly to pay unto the said plaintiff the several 
sums of money, in this count mentioned, when the said defendant 
should be thereunto afterwards requested. : 

And whereas, also, the said defendant afterwards, to wit, on the 
Samie day and vear, and ‘ul the place aforesaid, account d together 
with the said plaintiff of and concerning divers other sums of money 

before that time due and owing from the said defendant to 
16 the said plaintiff, and then and there being in arrear and 

unpaid, and upon such accounting the said defendant then 
and there was found to be in arrear and indebted to the said plain- 
tiff in the further sum of fifteen thousand dollars of like lawful 
money ius aforesaid, And being sO) found hk arrear ana indebted to 
the said plaintiff, the said defendant, in consideration thereof, atter- 
wards, Lo W it, on the same day na year, and at the place aforesaid, 
undertook and then and there faithfully promised the said platiutiff 
well and truly to pay unto the said plaintiff! the sum of money 
last mentioned, when the suid defendant should be thereunto after- 
wards requested. Nevertheless, the said defendant (although often 
requested, ete.) has hot yet praia the said several SLUTS ot money above 
mentioned, or any or either of them, or any part thereof to the said 
plaintiff, but to pay the same or any part thereof to the said plain- 
tiff the said defendant has hitherto altogether refused, and still does 
refuse, to the damage of the said plaintiff of fifteen thousand dollars, 
and therefore the said plaintiff brings suit, ete. 

AZEL F. HATCH, 
Plaintiff's Attorney. 


§ THLE KEHLOR MILLING CO. Vs. 
Copy of Account sued on. 


The Kehlor Milling Company, Dr., 


, fo The John T. Nove Manufacturing Company. 
To goods, wares, and merchandise sold and delivered ~~. $15,000 
To Mone lent and advanced .___--.- snk inane $15,000 
To MMOneY pata, laid out, and expended in ecu ieee S15.000 
17 ‘Lo Money had and received LO and for the use of 
said plaititf, ees me ome enn ae $15,000 
To money due for interest and forbearance —_—_—- S15,000 
To labor, SeTVICeS, and material Fey A Eee er Ne Re nian S15.000 
To balance due on account stated... ----_- -- ee ee S15.000 


Copy ot Account sned fail. 


The Kehlor Milling Company 
To The John T. Nove Manufacturing Company, Dr. 


19 x 30 double mill. Se. 
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es , smooth 
o9x 24 : 2 d2e. 
3 O} wing guds, 12 x 7. 
& miters, No. & 
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J of stands, 
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l 5} wing thimble. 
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2 5? stands. 
1 5} tail guds. 
1 6’ shaft, 13: 2 collars. 
2 1; Xx 4! bracket boxes. 
2 20 x 33 pulleys. 
18 x 4 pulley. 
18 1 30 x 22 tight-ner, complete. 
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24 x 6} pulleys. 
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spur, No. 35. 
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11’ shaft, 23; 2 collars. 
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24 x 7 el. pulley. 
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1 20 x 7 el. foot pulley. 
2 30 x 9 el. pulley-. 
2 20 x 9 el. foot pulley-. 
1 7’ 9” shaft, 24; 2 collars. 
1 spur, No. 36. 
2 bevels, No. 64; 38 T. 
2 bevels, No. 64; 45 T. 
2’ shaft, 14; 2 collars. 
spur, No. 38. 
10” shaft, 13; 2 collars. 
24” drop hangers. 
15 x 7 pulley. 
BO ee 
28 x 20 tightener, complete. 
7’ 9” shaft, 12; 2 collars. 
spur, No. 36, 
miters, No. 11. 
Oo} wing gud-, 12 x 7. 
miters, No. 11. 
5} coupling gud-. 
2 5} stands. 
19 1 5} tail gud. 
1 5} wing gud, 13 x 7. 
4 x 4 flange pulley. 
10’ 10” shaft, 22; 2 collars. 
24” drop hangers. 
3U x 6} pulley. 
wad. * 
9’ 10” shaft, 12; 2 col. 
24 drop hangers. 
18S x 4} pulleys. 
15 x Os “ 
5 x 5 flange pulleys. 
12’ 10” shaft, 2}. 
ge. 2). 2 collars. 
pair Si face couples. 
miter, No, 20. 
bevels, No. 16; 40 T. 
Babbitt step, 2}; upt. 4, 14. 
» 
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15’ 7” shaft, 33. 


_ dh ee 

16’ ~ a 

pair gh” face couples. 
1)’ 73 sé 


bevel, No. 36; 58 T. 
spur, No. 91. 

24 x 7 el. pulley. 

20 x 7 el. foot pulley. 
24 x 6 el. pulley-. 

20 x 6 el. foot pulleys. 
24 x Gel. pulleys. 
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» 20 x Gel. foot pulleys. 
lO 24x bel 

0) 10 20 x 6 el. foot pulleys. 
l 10’ shaft, 23: ? collars. 


purl le Vs. 


1 11’ shaft, 23. 

1 13’ 6” shatt, 24. 

| pair S35 face couples. 
| 6 () ‘ cs 


| spur, No. 91. 
2 24 x Gel. pullevs. 
2 20 x 6 el. toot pulleys. 
4 24x 5 el. pulley-. 
} 20 x 5 cl. foot pulleys. 
1 8’ 6” shatt, 12; 
2 miters, No. 12. 
ig; 


7 sve ’ i*s 
| 6’ 3” shaft 


} 
2 collars. 


{) 3 stand-. 
l wo] tall gud. 
44 hanging yokes for conveyors 
L350 und. rem. S. G’d Tron Franee Mills, with drop brackets. 
11 4 reel bolt chests, complete, double conveyors, reels, 1S’ x 32”, 
2 asplrators 
6 2 reel scalping chests, sing. cons. reels, 8’ x 30”. 
1 No. 0 kurtle cockle separators. 
2 rolling screens, iron reels, 16’ x 356” 
1 12’ shaft, 32. 
i 14° x 6” shatt, 32. 
2] 1 14’ 6” shaft, 23. 
1 G60 20 pull y. 
163 pulley-. 
(5 “ 


{) 


l 
l 
119x4 
| 
| 


Xx 
x GI 
x 41 
x 1] 
x 6} 
x 41 
pair LO” face couples, 


pair ‘7 face couples. 
pulley. 


» 4 X Sf bracket boxes 

224 x fd. 

1 13’ shaft, 6; 

By age OS 

1 13’ 6’ oR. 

Lia @ 27. . 
] pair LOS” face couples. 


— 
a 

—Y 

—— 
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| p 10” taee couples. 
1 120 x 52 pulley. 
1108 x 22 " 


1 SO x 20 
$50 x () 
125 x 43 
| hy) x (1 
5 25x 41 
350 x 61 
995x 4! 


* 66 
e © a: pinion, No. 45. 
| pair 11” tace couples. 


)) 2 63 X Lo pillow boxes. 
165 x 10! “ 

l 33 Xx Si brace ket box. 

1 3k x S 

22i:x8 

1 10’ 6” shaft, Os. 

Bry Dt. 

ery 

1 12’ 23. 

I pair Lui” face couples 

| 10)’ " 

| Qi’ 


1 miter, No. 5. 

8 bevels, No. 20: 50 T. 

611” shaft, 12: Babhit step. 

6 Babbit steps. 

miters. No. 2. ; 
™ No. 11. 
’ shaft, li: 24 col-ors 


seme ernemant 
IO lo 


* 
~~ 


24 sealper spiders. 

12 miters, No. 3s 

12 of oct. soc. guds, 12 x 8. 
12 5) wing tail guds. 


6 bevels, No. 9 ek ie 

1 5’ 9” shaft, 5”: 2 col 

.X 4 ‘ena boxes. 

06 x 11 pulley. 

oO xX 7 . 

2 miters, No. 2. 

oO’ 9” shaft, 23 : 2 collars. 

bevel, No. 1d : 57 zs 

| miter, No. 

D 1 13’ 9” shaft. 2h: 2 collars. 
l Bevel, No. 32: 32 T. 

13. ¢ U. wheel, No. Ol. 

Bie se ” © gf 

| 


> 16’ “ a 
3 bi air 10” face couples. 
Y x 10 pillow boxes. 
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1 50” drop hangers, 3; x 8. 
— . 9 2ix 7. ? 

4 42 drop hangers, 2{ x 7. | 

1 Zé x 8 bracket box. | 

] Bb. ©. pinion, No. 39. | 

1 $4 x 22 pulley. | 

223 x4 7 

isgx4 “ | 

1 24x 7 i 

l 24 X 0 

jaokto0ClU* 

1 B. C. wheel, No. 68. 

212 7” snatte, 17 

Lig ¢ Baw ae 

2 pairs 73 face couplings. 

8 bevels, * C:” 38 T. 

16 miters, No. 11. 

2 bevels, No. 20; 60 T. 

2 Bab. steps, 1%. 

6 12’ 6” shaft, 1%. 

6G 14’ 4 

DB eee ‘ad wome ' * 

2 pairs 4" face couples. 

6“ gf : 

6 Bab. ste ps 
24 36 bevels, “C;” 38 T. 
72 miters, No. 11. 

6 bevels, No. 20: 60 T. 

] 15’ 4” shaft, 4’’; steel toe. 

1 14’ " _ a 

] pair 12’’ face couples 

1 copper-lined pot for 4”’. 

1 bevel, No. 10; 40 T. 

1 B.C. wheel, No. 35; cogged. 

1 B. C. pinion, No. 14. 

1 bush box, 5%. : 

1 33x 10 strap box. | 


1 16’ shaft, 23; steel toe. 
|. fe 23. 

1 14’ 6” shaft, 23. | 
2 pairs 9’” face couples. 
1 copper-lined trainpot. 
2 34x 6 puiley. 
2. BG , Sie 

) 


~ bush boxes, Ze. 

| B. C. pinion, No. 68. 

B.C. iy No. 51. 

] 23 x 6 strap box. | 
1 14’ 6” shaft, 44. | 
11273” * 3h. | 
tae | ORS. | 
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2 pairs 11” face couples. 
L Bb. C. wheel, No. 14. 
1 bevel, No. 36; 55 T. 
1 miter, No. 5. 
1 16’ shaft, 25. 
1 14’ shaft, 
25 1 iz OG” shi aft, 2}. 
2 pair 53” face couples. 
1 bevel, No. 16: 70 T. 
? ” No. 2 >. Lt) : 


1 24 x 7 el. pulleys. 
120x7 “ foot pulley. 
eS & ie pulleys. 
> | & Be E 

5 20x 7 “ foot pulleys. 
4 bevels, No. 92: .¥ 


4463 wing guds, 1{ x 8. 
44 hevels. “C:” 50 1" 
446) wing guds, 1§ x 4. 
885} “ . aoe 
8S miters, No. 11. 
88 5} tail guds, 12 x 4. 
SS ot} coupe cuds, 
SS 5? stands, 
44 iron bridge tre es for reels. 
Bi = ~ Coe. 
44 hanging vokes for lower cons. 
44 yokes. 
8S bolt chest brackets. 
l lO x 52 tightener, complete. 
1 34 x 10 stri ip box, 
| 2? x 6 7 
3 square platforms flour scales for packers. 
24 mill picks. 
] os proot staff. 
1 63 point staff. 

16 No. 5 Smith purifiers, 
26 16 No. 2 dust collectors. 

ON el " 
2 No. 28 Sturdevant’s fans. 
] oe =: ia pillow box. 
2 pick holders. 
200 lineal ft. of 1% half round black walnut, moulded. 
200 lineal feet of 3 do. do. 
100 lineal ft. of 2 pine cool. 
LOO “ “« «© & black walnut cool. 
1,000 yds. dust room cloth. 
575 east mashers. 
2 20 x 6 el. foot pulleys. 
» »() x 5 és ‘6 


1 32 x 7 pulley. 
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1 B. C. wheel, No. 64. 
40 15’ shaft, 1,';; hot. R.; 4 collars. 
] 14’ 6’ sé te 46 sé 


AQ) pairs mitt fs 0g couples. 


| 24 X pulley 

22a G * 

‘oeiistkts 

1 9’ 9” shaft, 1,5. 

ee x 1?; 2 collar 
212 x 43 bracket boxes. 
1 32 x 5 pulleys. 

; eG. pinion, No. 64. 

{ 7’ shaft, 12; 2 collars. 
2 1e x 4 bracket boxes. 


218; 
1 20’ face centre (for rolling screen). 
16x 5 pulley. 
2 No. 3 fir. centrifugal bolt reels. 
27 3.100 feet of 514” leather belt. 
1.266 “« 6g) 66 
307 feet of 8} leather belt. 
AOU — 


99 “« 30" “ double. 
1122 20) “ 
i: ia. 
38 LO 
— [hl ay: sg helt double. 
it " single. 
250 66 Gi ‘é ry 
100 * 7 28 
50 a. 
i 
513 i Os ’ 

ii; 


104 + ow 

100 wl. 

202 ot 

103 "4 

) sides lace leather. 

9 000 el. bolts. 

175 8” el. cups. 

2 GOO 5” 

1.050 6” 

ao. 6 64" = 

60 po. 2 & be 20 long dressed, 
2x16 


> ; ~ 
4 maple planks, 2 x 12 
100 ps. maple, 2 x 2, 6° tong. 
20 maple boxes, 14. 
15 és yA| 

25 maple boxes. 22. 
ee ! 2 

) ts s aT 


>. Ve. 


| 
| 


ciate erases 


ee 
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2 maple boxes, 3}. 
> ee 
+) 


10 sé s 
3 . 13. 
ee 2h. 
LQ) “s 13. 


1 miter, No. 11. 

1 real bridge tree. 

2 spur wheels, No. 41. 

10 miters “ No. 11. 

2 bevees “ No. 64. 

118 x 7} tightener pulley. 
202 feet of 4” short-lap belt. 
195 1 x 18” of 4” wire. 

2 8’ 10” shafts, 2}. 
? 8’ G” ” ¢) 
2 pipe couplings. 
2 bevels, No. G4; 45 T. 
8 36 No. spiders. 


1 
+ i 


48 ft. of No. 54 brass wire, 18” wide. 


144 “ No. 16 wire, 15 wide. 
op *- he ie ” aes 

‘on © No. n ™ we 

So * ma... = 

—. | oe - e 7 

2 24 x Sel. pulleys. 

124x6 

6 bolt chest-brackets 

1 22 collars. 

12 bolt chests’ yokes, . 


45} wing euds, 12 x 7}. 
29 aa nid ape 
45! coup “ 
4 5} stands. 
1 14 : % pulley, 
D | . of 12” cold con. 


15 
15 rel brackets. 
} hours. 
1 16’ pulley, oz” face. 
7,000 2} conveyor floats. 
15} wing guds, 12 x 8. 
4 ot . guds. 
4 - 
45 
12 


** 


COP). 
} stands. 
20) ‘ke vs for gudgeons. 
— + = 


Ctgon 1 16 ft. pulley. 

4 | bolting cloths. 

4 pairs 22 x 53 T gears, 

4 (/’ overhanging feed roll pulleys. 
| france for jack for slow roll. 

YS pairs 22 x 03 T gears & hoods, 


('), 
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12 pairs 30 x 45 T gears & hoods. 
40 offset hub pulleys. 


Less machinery returned as follows: 


od 20 x 5 putleys. 


Zo ia KS. 
44 12" fi d pulleys. 


3,¢40 2 x 2) floats. 
O00 1? x 1? 
] spur wheel, No. 37 
2? miter wheels, No. 12. 


30 ? miter wheels. No. 8 
2 bevels “ No. 64: 38 T. 


2 bush boxes, Babbit followers. 
3 yokes for iron bridge trees. 
() " “ wood ” 

16 24 x 4} pulleys. 


2 20 
310 ft. of 33” leather belt. 
39 20 xd ya 

23 12 jacks. 

44 12” feed pulleys. 


Above as per contract. 


1882. 
Dec. Ist. T shat ae Oe Oe Oe ealsieimnon 38 85 
2 pairs 2{ face couples.......--- 3 

1 2i set screen collars....... ~~ 1 So 

> post Ie Is inci winners 27 
YS 70 
ee ee OO OU CE, sectescits ccitiitrtain ili 32 08 
| Oe ae | gg ne eliiialaa, 11 05 

1 pair 22 face couples EE re EIR 12 

ee gd Men eee eran 8 
l 22 set screw collars ............ 1 30 
| o2 oO 
20 per cent. © 10 per cent...-.___- 10 51 


Above for changing location of 
packers. 


| 


S500 OO 


66 6? 


* 
a ert ttt 


ee 
ene 
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1882. 
Dec. Ist. 4 keos netie 30 te ae ad pe ae 16 
S days’ iabor on engine foundation, = _- 
Oo. - i ti aicoatei tla ial coal 28 OO 
48,632 46 
ol Ll), eee | 
Lo day s labor dressing and plae- 
ing supporting parts under main 
upright i if 2d 
S! days’ labor relining shafting, 
5 Eanes a renes es a oe st) 4@ 
2) days’ leveling and planing floor 
mn basement __.....-- ee - S 40 
Services and expenses of MecElroy- UO 
So 


Jan’y 25. 4 pairs 30 x 45 T-gears, cast, 8-._- 
; * eee r oe 
8 OSE 

49.084 21 


CREDITs. 


wuny. 2. GOED .nccutanteeene es eee 
ae Ta at eR ne Se Soe Pe cae Cam Bee 
ae. 2. .* paid J.S. Karns at mill_u-. 1o.S30 
Dee. 20. i ae AN oe 200 
_ a. °* “ "odd & Co... i SYO 26 


36.920 26 


12,163 95 
(Endorsed :) Filed August ith, A. D. 1883. J. A. Jones, clerk. 
Affidavit of Amount Due. 


UNITED STATES OF AMERICA, | 
North ri Distriet of Tllinois. ) 


BSS 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


y Tur Jonuwn T. Nore MANUFACTURING COMPANY 
is, 


Toe Kenrtor MILLInGc Company. 


Richard K. Nove, being duly sworn, deposes and says: That he is 
the president of the John T. Noye Manufacturing Company, a cor- 
poration organized and doing business under the laws of the State 
ol New York, plaintiff in this cause, and that the demand of said 
plaintill in the above-entitled CHUSE is for the price and value of 
machin ry, coods, Wares, and merchandise sold and delivered by 
said plait to suid defendant, and for the price and value of work 
done nicl material for the Same provided by the said plamtill for 

v—1LL0 


1s THE KEHLOR MILLING CO. Vs. 


said defendant, and at the special request of said defendant, and 
that there is due to the plaintiff from the defendant, after allowing 
to said defendant all just credits, deductions, and set-offs, the sum of 
twelve thousand and ninety-seven dollars and ninety-five cents, with 
interest thereon at the rate of six per centum per annum from De- 
cember eighth, A. D. 1882, and the further sum of sixty-six dollars, 
with interest thereon at the rate of six per centum per annum from 


January fourth, A. D. 155s. eee 
RICIVD k. NOYE. 


Subscribed and sworn to before me, this 4th day of August, A. D. 


1883. 
[SEAI | J.-E. EWELL, 


Clerk of Supre me Court. 
(ndorsed:) Filed August 7, A. D. 18838. J. A. Jones, clerk. 


And afterwards, to wit, on Monday, the 7th day of January, at 
the January term of said court, in the year of our Lord one thou- 
sand eight hundred and eighty-four, the following proceedings were 
had in said court in said cause and entered of record, to wit: 


Puli iii Lh fendant lo Plead, We. 


Joun T. Nove MANUFAC-URING COMPANY 
DS. 6556. Assumpsit. 


Kentor MiLtitinGc- CoMPany. } 


By consent of parties, by their attorneys, the defendant is ruled to 
plead herein by the 14th day of January inst., and this cause is set 
for hearing on the 18th day of February next. 


And aiterwards, to wit,on Monday, the 14th day of January, at 
the January term of court aforesaid, the following further proceed- 
ings were had in said court in said cause and entered of record, to wit: 


34 Order Setting Cause and Extending Rule to Plead. 


JoHn T. Noye MANUFACTURING CoMPANY 
vs. . 6536. Assumpsit. 
KEHLOR MiILLInc CompANy 


By consent of parties, by their attorneys, this cause is set for hear- 
ing on the 15th day of February next, and the rule on defendant to 
plead herein extended to the 21st day of January inst. 


And afterwards, to wit, on the 16th day of January, in the year 
last aforesaid, came the defendant, by its attorney, and filed in said 
clerk’s office its pleas in said cause, which pleas are in the words and 
figures following, to wit: 


ar 


nD 


eee . 
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Pleas. 


UNITED STATES OF AMERICA, | 
. : ° ° > SS 
State of [llinois. | 


United States Circuit Court, Southern District of Illinois. January 
Term, A. D. 1854. 


THe KEHLOR MILLING CoMPANY 
ats. - Assumpsit. 
Tue Joun T. Noye MANUFACTURING ComMPANY. ) 


And the defendant, by J. E. MeKeighan, its attorney, comes and de- 
fends the wrong and injury, when, &c., and says that it did 
30 not promise in manner and form as the plaintiff has above 
thereof complained against it, and of this it puts itself upon 
the country, ete. 
THE KEHLOR MILLING CO., 
By J. EK. McKEIGHAN, Its Att'y. 

And for further plea in this behalf the defendant says that the 
plaintiff ought not to have its aforesaid action against it, the defend- 
ant, because it SUVs that the several supposed causes of action in the 
said declaration mentioned are one and the same and not different 
causes of action; and that heretofore to wit, on the 12th day of 
April, A. D. 1852, the plaintiff was engaged in the business of man- 
facturing mill machinery and placing the same in mills, and in 
manufacturing and furnishing machinery and material and build- 
ing and constructing mills for the manufacture of flour and other 
products from wheat and other grains; and the defendant was desir- 
ous of having furnished for it all the machinery and material for 
the building, constructing, and fully equipping of a mill for the 
manufacture of flour and other products from wheat and other 
grain, and at, to wit, the district aforesaid, in consideration that the 
defendant would buy of the plaintiff at its request all the mill ma- 
chinery and material necessary for the building and equipping of 
defendant's mill, except the mill-house and steam-power, bran-duster, 

recelving-separator, milling-separators, packers, and one rail- 
3b road track scale, and would engage and employ the plaintiff to 

place the same in position in defendant's mill-house and mill, 
then being constructed, at the price of forty-eight thousand and five 
hundred dollars, the plaintiff promised and guaranteed to it, the 
defendant, that the said mill should be completed by the lst day of 
August, 1882; that both the material and workmanship should be 
first-class in every particular, and that said machinery and mill, 
when completed by the said plaintiff for the said defendant, should 
combine all the latest improvements, and should be delivered to de- 
fendant in satisfactory running condition ; that it should have a 
capacity, when constructed by plaintiff, to produce six hundred 
barrels of Hour per day, from new wheat; that such product should 
be a first-class grade in quality; that of such product there should 
he at least twenty-five to thirty per cent. of patent flour, equa! in 
grade to any patent flour made in St. Louis or vicinity ; that of said 
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product twelve per cent. should be of low-grade flour, seven to ten 


per cent. of which shouk | grade as family Hour. and the balance of 


said low grade extra St. Louis inspection ; that the balance of said 
product of one hundred per cent. should be bakers’ flour of a quality 
in grade equal to any bakers’ flour mi ade in St. Louis, or in that 

section of country, and that the vield of flour which it should 
OT produce should be equal to the vield of any roller mull, and 

should not be less than one barre] of flour for each and every 
four bushels and thirty pounds of wheat used In its manufacture ; 
and thereupon the defendant, confiding in the said promises, and re- 
lying upon the said guarantees, then and there bought of the said 
plaintiff all the mill machinery and material necessary for the build- 
Ing and equipping of said mill, except the mull-house, steam-power, 
bran-dusters, receiving-separator, one milling-separator, packers, and 
one railroad track scale, and employed the plaintiff to construct said 
mill, set up and put all the said machinery in position in the de- 
fendant’s mill-house and mill at and for the price of forty-eight 
thousand and five hundred dollars aforesaid, and upon the sole con- 
sideration of said promises and guarantees, and of the sale of the 
said mill machinery and materials, and of the placing of the same in 
position, and setting the same tp) as aforesaid, the defendant has pala 


LO the plamtifl the Sum of, to wit. lorty thousand dollars, parce! oft 


the said price. Yet the said ) Jaintiff did not regard its said prom- 
ises and guarantees, but thereby deceived aud defrauded the defend- 
ant in this,to wit: That the said plaintiff did hol complete sald mill 
bv the Ist dav of August, 1582, but that the same was never ly the 
sald plaintif completed accord he to said agreement ; that the 

machinery, material, and workmanship furnished and done 
oS by the said plaintiff to and for the said defendant was not 

first class in every particular, but was inferior and insufficient 
quality ; that said _— ry and mill, as constructed, furnished, 
and placed in position | rv plaintiff, did not combine all the latest 
improvements, and was not delivered to defendants ina satisfactory 
running condition, but contained only part of the latest improve- 
ments, and such part were of inferior quality, and all the machinery 
necessary for said mill was not supplied by plaintiff} and the said 
mill was not delivered to defendant in condition to be profitably or 
successfully run at all. 

That said mill did not have a capacity to produce six hundred 
barrels of flour per day from new wheat, but it had only a capacity, 
to wit, one hundred barrels of flour per day. That the product of 
said mill was not first class in quality, but that the quality of the 
product was very inferior. 

That of the product of said mill there was not at least twenty-five 
to thirty per cent. of patent flour equal in grade to any patent flour 
made in St. Louis or vie nity, but that the amount of paler flour 
did not and would not exceed. to wit, one per cen t.. and of inferior 
quality to that manfactured in St. Louis and vicinity; that of said 
product twelve per cent. was not low-grade flour, and seven to ten 

per cent. of same would not crade is family flour. That the 
ov balance of the low-grade Hour would not crade extra St. 


ee ca a a 


ER RRR 


ee aS Rc GS neem 


A TT ETN _—————— 


a OE enter 


THE JOHN T. NOYE MANUFACTURING CO. 21 


Louis inspection, but the balance of said low grade was of a 
grade far inferior to the grade of extra St. Louis inspection. That 
the balance of the product of the one hundred per cent. bakers’ flour 
was not of a quality equal in grade to any bakers’ flour made in St. 
Louis or vicinity, but was inferior in quality. That the vield of 
flour which said mill could be made to produce was not as good or 
as great and was not equal to the vield of any roller-mill. That the 
sald mill would not vield one barrel of flour for each and every four 
bushels and thirty pounds of wheat, but that it required a much 
larger quantity of wheat to produce one barrel of flour by said mill, 
to wit, the quantity of six bushels of wheat for each and every one 
barrel of flour. 

That after the said plaintiffS ceased to work pon the said ma- 
chinery and mill, and abandoned the same to defendant, said mill 
would not run and manufacture flour by reason of defects in said 
machinery and Its construction fora long space of time, to wit, the 
space of one year, and the said defendant was compelled to expend 
and did expend divers large sums of money amounting to the sum 
of, to wit, fifteen thousand dollars, for new machinery and repairs 
and improvements, in order to put the said mill in running order 
and in condition to manufacture flour in quantity and quality as 
specified in said contract or agreement made between plaintiff 

and defendant, and was deprived of the use of said mill dur- 
H() Ing the whole of said time, and thereby sustained great loss, 

to wit, to the amount of two thousand dollars: and defend- 
ant sustained great loss and damage by reason of the imperfect man- 
ner in which said mill operated, while it operated the same prior to 
and during the time defendant was making said improvements 
and repairs: in this, that the said mill produced inferior product, 
and it required more wheat and cost more money to operate it by 
reason of the said defects in machinery, material, and construction 
than it otherwise would, whereby defendant sustained great loss, to 
the amount of, to wit, the sum of fifteen thousand dollars; and said 
mill and machinery, by reason of said breaches m said agreement, 
was greatly depreciated in value, to wit, in the sum of twenty-five 
thousand dollars. 

Defendant savs that the matters and things herein set forth arose 
out of the supposed cause of action set forth In plaintiff's declara- 
tion. 

And this the defendant ts ready to verify. 

Wherefore it pravs judgment, &e., and that the samme may be re- 
couped and set off against the demands of thy sarntifl herein. 

THE KEEHLOR MILLING CO., 
By J. bk. McK EIGILAN, Its Att'y. 


And for other and further plea in this behalf the defendant says 
that the plaintiff ought not to have its aforesaid action against it, 
the defendant, because it Sav that thy several supposed 

b] causes of action in the said declaration mentioned are one 
and the same, and not different causes of action; and that 
heretofore, to wit,on the 12th day of April, A. D. 1882. at the district 
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aforesaid, in consideration that the defendant would buy of the 
plaintiff at its request all mill machinery, appliances, and materials 
necessary for the building and equippingof a mill, except the clean- 
ing machinery, packers, one railroad track scale, and steam-engine, 
for the grinding and manufacturing of flour and other products 
from wheat and other grain, and would engage and employ the 
plaintiff to place the same, and the said cleaning machinery, packers, 
and said railroad .track scale furnished by defendant, in position In 
defendant’s mill house and mill at the price of forty-eight thousand 
and five hundred dollars, the plaintiff promised, guaranteed, and 
warranted to it, the defendant, that the said mill should be completed 
by the lst day of August, A. D. 1582: that it should have the 
capacity to manufacture six hundred barrels of flour from new 
wheat each and every day; that the machinery, material, and work- 


manship, furnished by said plaintiff, should be first-class machinery, 
material, and workmanship in every respect, and that it should 
combine all the latest improvement-: that the product of said mill 
should be a first-class grade in quality ; that said mill should be 

compl ted and delivere d LO defendant in satisfactory running 
4? condition : and ther Upon the defendant, confiding in the said 

promise =, and re 1 Ine Upon the said euuranties and warran- 
ties, then and there bought of the said plaintiff the said certain mill, 
machinery, and materials, and engaged and employed the plaintit? 
to construct said mill, set up and put the same in position in the 
defendant’s mill house and mill at and for the price of forty-eight 
thousand and five hundred dollars. And Upon the sole considera- 
tion of the same promises, vuaranties, and warranties, and of the 
sale of the said mill, machinery, appliances, and materials, and of 
the placing of the Sathie nn position anid setting the Siibnie uy) as 
aforesaid, the defendant has paid to the plaintifi the sum of, to wit, 
forty thousand dollars. 

Yet the said plaintiff did not regard its said promises, guaranties, 
and warranties, but thereby deceived and defrauded the defendant 
in this, to wit, that the said plaintiff did not complete the said mill 
by the Ist day of August, 1552, but that the same was never by the 
said plaintiff completed according to the terms of the said contract; 
that the machinery, material, and workmanship was not first class 
In every particular, but was of insufficient and inferior quality, 
neither was all necessary macinery and appliances furnished by 
plaintiff; that said mill machinery, material, and mill as constructed 
and placed n position and set up by plaintiff did not combine all 
tho latest improvements, and was not delivered to the defendant in 

satisfactory running condition; that said mill did not have 
43 a capacity to produce six hundred barrels of flour from new 

wheat per day, but that it had only the capacity to produce, 
to wit, one hundred barrels of flour per day from new wheat; that 
the product of said mull was not first class in grade and quality, but 
was Inferior in both grade and quality, and also in quantity pro- 
duced; that by reason of the faulty construction of said mill, de- 


fects in machinery, and machinery not furnished, the want of 


capacity and the quality of the machinery and material used by 
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plaintiff in constructing said mill, and on account of the improper 


manner In which the said mill was constructed and the machinery 
placed in position and. set up by plaintiffs, the mill would not run 


and successfully manufacture flour as guaranteed for a long space of 


time, to wit, for the sprace of one year, and the defendant was com- 
pelled to expend and did expend divers large sums of money, 
amounting to the sum of, to wit, fifteen thousand dollars, for new 
machinery and repairs and improvements, in order to put the said 
mill in running condition so it could be made to manutacture flour 
In quantity and quality as specified in said contract or agreement, 
and Was 7 prived ot the use ol said mill during the whole of said 
time nad thereby sustained yreat loss, LO Wit. ten thon sand dollars: 
and defendant sustained great loss and damage by reason of the 
imperfect manner in which said mill operated while the defendant 

operated the same prior to and during the time of making 
44 said repairs and improvements, In this: that during that 

time said mill produced inferior product, and it required 
more wheat and cost more mioney tO operate it by reason of the said 
defects In machinery, material, and construction than it otherwise 
would. wher by defendant sustained great loss LO the imount of, to 
wit, fifteen thousand dollars. And said mill and machinery was, 
by reason of said breaches in said agreement, grea ly depreciated In 
value, to wit, in the sum of twenty-five thousand dollars. 

Defendant says that the matters and things set forth herein arose 
out of the supposed cause of action mentioned In plaintiff's declara- 
LION. 

And this the defendant 1s ready LO verify. 

Wherefore it pravs judgment, &e., and that the same be recouped 
and set off against the demands of the plaintiff herein. 

THE KEEMLOR MILLING CO., 
By J. bk. McK EIGHAN, Jts Atty. 


And for other and further plea in this behalf the defendant says 
that the plaintiff ought not to have Its aforesaid action against it, 


the defendant, because it says that the several supposed causes of 


action in the said declaration mentioned are one and the same cause 
of action and not different causes of action; and that on, to wit, the 
12th day of April, ISS2. the plaintiff, at and inthe said district, 
sold the defendant all the mill machinery, appliances, and mate- 

rials, saving cleaning machinery, packers, one railroad track 

a mill for the manufacture of flour and other products from 
wheat, and agreed to construct and place all the machinery and ap- 
pliances requisite or necessary for said purpose in said mill, except 
said steam-engine, at and for the price of forty-eight thousand and 
five hundred dollars, and promised, guaranteed, and warranted the 
said mill, machinery, materials, and work to be first class in every 
respect; that it should combine all the latest improvements; that 
the said mill should be so built and constructed and the said ima- 
chinery and appliances be so placed in position that the said mill 
when completed should have a capacity to produce six hundred 


te) scale and steam-engine, for the erection and construction ot 
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barrels — of barre] of new wheat of a first-class grade in quality, and 
that of said product there should be at least twenty-five to thirty 
per cent. of patent flour equal in grade to any patent flour made 
in St. Louis or vicinity, twelve per cent. of low grade flour, seven 
to ten per cent. of which low grade should grade as family flour, 
and the balance of the said low grade should grade extra St. Louis 
Inspection; that the balance of said flour so manufactured should 
be bakers’ flour of a quality in grade equal to any bakers’ flour 
made in St. Louis or vicinity; that the yield of tlour which said 
mill should produce when so built, constructed, and completed 
should be equal to the vield of any roller mill, and not less than 

one barrel of flour for every four bushels and thirty pounds 
4G of wheat used i its manufacture. Thereupon the defendant, 

Upor the sole consideration of sic sale, ugreement, promise, 
and warranty thereafter and before the commencement of this suit 
paid to the plaintiff a large sum of money, to wit, forty thousand 
dollars, parcel of the price aforesaid, and made the promise in said 
declaration contained to secure the payment of the residue of said 
price. 

Said defendant Say: that said mall, machinery, and materials fur- 
nished by plaintil! and the work done were not first class in every 
respect, and did not combine all the latest Improvements ; that suffi- 
cient machinery was not furnished by plaintiff; that said mill was 
not so built and constructed, and the mill machinery and appliances 
so placed in position as to have a capacity to produce six hundred 
barrels of flour of new wheat of a first grade in quality; that said 
mill was not so constructed and built and said machinery and ap- 
pliances SO placed In position that of the product manufactured by 
the same there was not twenty to thirty per cent. ot patent flour 
equal in grade to any patent flour made in St. Louis or vicinity, 
nor was twelve per cent. of the same‘low grade flour, nor did 
seven to ten per cent. of said low grade flour grade extra St. 
Louis inspection; nor was the balance of said flour manutfact- 

ured by said mill ot a quality in grade equal to any bakers’ 
47 flour made in St. Louis or vicinity, nor was the yield 

of said flour so produced equal to the vik ld of any roller 
mill; and said mill would not, when built by plaintiff under said 
agreement, produce one barrel of flour for every four bushels and 
thirty pounds of wheat, but, on the contrary, the machinery and 
materials supplied by plaintiff were of inferior quality ana ereatly 
defective and unfit for the purposes contemplated; that sufficient 
machinery was not furnished by plaintiff, and the work performed 
by plaintiff was unskilfully done. The mill, when built by plain- 
tiff, could only produce, to wit, one hundred barrels of flour per day 
of new wheat, of an inferior grade, and the- grade of the flour was 
far inferior in every particular specified in said agreement, and the 
best yield of flour which said mull would produce was only, to wit, 
one barrel of flour for every six bushels of wheat; whereby the said 
mill, mill machinery, materials, apphances, and work done in ereet- 
ing and constructing said mill became and was of small value or 
use to defendant, to wit, of the value of one thousand dollars. 


— 
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And so the defendant says that the consideration upon which the 
sald promise was made has wholly failed as to the balance sued for 
by plaintiff; and this the defendant is ready to verify. 

Wherefore it prays Judgment, Xe. 

THE KEMLOR MILLING CO., Def’t, 
By J. E. McK EIGHAN, Jts Att'y. 


45 And for other and further plea in this behalf the defendant 

Says that the plaintitf ought Hot to have its aforesaid action 
against it, the defendant, because it Suyvs that the several supposed 
causes of action in the said declaration mentioned are one and the 
Sane CAUSe ot action, and hot different CuUSCS of action ; and that 
on, to wit, the 12th day of April, 1882, the plaintiff, at and in said 
district, sold to the defendant certain mill machinery and materials 
for the erection and construction of a mill for the manutacture of 
flour and other product- from wheat, and agreed to construct and 
place the same in position in defendant's mill at and for the price 


of forty-eight thousand and five hundred dollars, and warranted the 


suid mill machinery and materials and the said work of putting the 
same in position to be first-class in every respect; that it should 
combine all the latest improvements; that it should be so built and 
constructed that its product should be first-class grade in quality ; 
that the mill should be so erected, built, and constructed as to have 
il capacity of six hundred barrels of flour, new whi Lt, per day, work- 
ing upon new wheat; and that thereupon the defendant, upon sole 
consideration of sacl siile ana nevrecinell and warranty, ana before 
the commencement of this suit, paid to the plaimtiff a large sum of 
money, Lo Wit, forty thousand cde yitars, pareel oft the price aforesaid, 

ana hi ule tlye said promises In the sar | «lee| aration me ‘ntioned 
4) to secure the Payment of the residue of the said price, and that 

said mill machinery and material, and said work In placing 
the same in position in defendant’s mill, was not at the time first class 
in every respect; that it did not at the time combine all the latest im- 
povements ; that said mill Was not so erect dl, built. and constructed 
that the product thereof was first-class grade in quality, and that said 
mill was not so built and constructed as to have the capacity of manu- 
facturing six hundred barrels of flour per day, working new wheat, 
but on the COnTrary the said m ichinery and material and work of 
putting the same in position were unfit for the purposes of manu- 
facturing flour and other products from wheat and could not be sue- 
cessfully used for that purpose; whereby the said mill machinery, 
material, and work of putting the same in position became and was 
of small use or value to the defendant, to wit, of the value of one 
thousand dollars. 

And so the defendant says that the consideration upon which the 
said promise was made has wholly failed as to the said balance 
sue “ for: and this the de fendant Is ready to verify. 

Wherefore it prays judgment, Xe. 

THE KEHLOR MILLING COMPANY, Def't, 
By J. kb. McK EIGHAN, Its Atty. 


4—1110 


26 THE KEHLOR MILLING CO. VS. 


And for other and further plea in this behalf the defendant says 
that the plaintiff ought not to have its aforesaid action against it, the 
defendant, because it says that the plaintiff was betore and at 
50 the time of the commencement of this suit and still is in- 
debted to it. the defendant. in the sum of ten thousand dollars, 
for goods, chattels, and effects before that time sold and delivered by 
the defendant to the plaintiff at its request; and in the sum of ten 
thousand dollars for goods, chattels, and effects before that time 
bargained ana sold by the defendant LO the plaintiff al its request ; 
and in the sum of ten thousand dollars for work and services before 
that time done and bestowed, and materials furnished by the defend- 
ait for the plaintiff at its request; and in a like sum for money be- 
fore that time lent by the defendant LO the plaintiff at its reqnest ; 
and in the sum of ten thousand dollars for money before that time 
paid out and expended by the defendant for the use of the plaintiff 
at its request; and in the sum of ten thousand dollars for money 
before that time received Ly the plaintiff to and for the use of the 
defendant: and in the sum of ten thousand dollars for interest on 
divers sums of money before then forborne by the defendant to the 
plaintiff for divers long spaces of time before then elapsed : which 
said sums of money so due from the plaintiff to the defendant as 
aforesaid exceed the damages sustained by the plaintiff by reason of 
the non-performance by the defendant of the several supposed prom- 
ises in the said delaration mentioned, and out of which said sums of 
money the defendant is ready and willing and hereby offers 
ol to set off and allow to the plaintiff such damages as he may 
prove under the issues herein. And this the defendant ts 
ready to verity. 
Wherefore it prays judgment, Xe. 
THE KEMLOR MILLING CO., Def't 
By J. ke McK EIGHAN, Its Atty. 
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(Endorsed :) Filed January 16,1884. J. A. Jones, clerk. 


55 And afterwards, to wit, on Saturday, the 9th day of Feb- 

ruary, at the January term of court aforesaid (A. D. 1884), 
the following further proceedings were had in said court in said 
cause, and entered of record, to wit: 


Leave fy Dh ft lo bil Addl Pleas. 


Joun T. Noye MANUFACTURING COMPANY ) 
UN, Goo6. Assumpsit. 
KEHLOR MILLING CoMPANY. | 


On motion of defendant, by Messrs. Orendorff and Creighton, its 
attorneys, leave is granted to file additional pleas. 


And thereupon, to wit, on the day last aforesaid, came the defend- 
ant, by its attorneys, and filed its additional plea in said cause, 
which is in the words and figures following, to wit: 


Additional Plea. 
UNITED STATES OF AMERICA: 
In the Cireuit Court United States, Southern Distriet of Illinois. 


Joun T. Nore MANUFACTURING Co. 
rs, - Assumpsit. 
Keutor Minting COMPANY. 


56 And for other and further plea in this behalf the defend- 

ant saves that the plaintiff ought not to have its aforesaid 
action roast it. the defendant. beeause 1 says hat the several sup- 
posed CuUSES of action in the said declaration Lit ntioned are one and 
the same, and hot different enauses of action and that heretofore, to 
wit, on the 12th day of April, A. D. 1582, at, to wit, the district 
aforesaid, in consideration threat the defendant would buy of the 
platntilf, at its request, all the mill machinery, appliances, ana mMi- 
terials necessary for the building and equipping of a roller mill, 
except the walls, steam-power, cleaning machinery, packers, and one 
railroad track-seale, for the grinding and manulacturing of flour 
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and other products from wheat and other grain, and would engage 
and employ the plaintiff to erect and construet said mill, and place 
all of said machinery, including said cleaning machinery, packers, 
and railroad track-seale, in position in said mill-house and mill at 
and for the price of forty-eight thousand five hundred dollars, the 
plaintiff promised, guaranteed, and warranted to it, the said defend- 
ant, that the said mill should be completed and ready for work by 
the Ist day of August, A. D. 1882; that when so built and con- 
structed by said plaintiff it should have the capacity to manufacture 
six hundred barrels of flour from new wheat each and every day ; 

that the machinery, materials, and workmanship in and 
57 about said mill furnished by said plaintiff should be first 

class in every respect, and that said mill should combine all 
the latest improvements; that the product of-said mill when so con- 
structed and completed by plaintiff should be first-class erade in 
quality: that the yield produced by said mill when working should 
be one barrel of flour for every four bushels and thirty pounds of 
wheat used, and that said mill should be delivered to defendant in 
satisfactory running condition. And thereupon the defendant, con- 
fiding in and relying upon the said promises, guaranties, and war- 


ranties of the plaintiff, then and there contracted for and bought of 


said plaintiff the said mill machinery, materials, and applhances, 
and engaged and employed it, the said plaintiff, to construct and 
erect said mill, and to put all of said machinery In place in the de- 
fendant’s mill-house, including said cleaning machinery, packers, 
and railroad track-scale, at and for the price of forty-eight thousand 
and five hundred dollars, and upon the consideration of said agree- 
ments, promises, warranties, and guaranties the defendant, before 
the commencement of this suit, had paid to the said plaintiff the 
sum of, to wit, forty thousand dollars. Yet the said plaimtiff did 
not regard or keep its said promises, guaranties, and warranties, but 
thereby deceived and defrauded the defendant in this, to wit, that 
the said plaintiff did not construct and complete said mill or place 

sald machinery In position by the Ist day of August, ISSz, 
58 but that the same was never completed by ¢aid plaintiff ae- 

cording LO the ternis of said contract : that the machinery, 
materials, and workmanship supplied and furnished by the said 
plaintiff under said contract were not first class in every particular, 
but were inferior in quality; that said plaintiff did not furnish and 
put in position all the machinery, materials, an appliances neces- 
sary and required for said mill; that the product of said mill was 
not first-class grade in quality, but was inferior in both grade and 
quality; that said mill did not contain or combine all the latest 
Improvements, and was not delivered to defendant in satisfactory 
running condition; that said mill, when constructed by the said 
plaintiff, did not have a capacity to produce, and would not  pro- 
duce, six hundred barrels of flour per day from new wheat, but 
would not produce more than to wit, one hundred barrels of flour 
per day from hew, wheat, and said mill did hot, and would hot, pro- 
duce a yield of one barrel of flour for every four bushels and thirty 
pounds of wheat, but would only produce, to wit, one barrel of flour 
for every five bushels of wheat. 
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Defendant says that on or about the 6th day of December, 1882, 
the said plaintiff, having failed as aforesaid to perform its said prom- 
ises, guaranties, and warranties, wholly gave over any further 
oo effort to perform the same, and quit and abandoned said 
mull, machinery, anid appliances, at its place of construction 
in said district, to make the best use it could of said mill, machinery, 
materials, and appliances, and to overcome and remedy said defeets 
and failures as best it could. Said defendant SaVs that, by reason of 
said defects in said mill, machinery, and appliances, and the said 
breaches by said plamtiff of its said promis s, euaranties, and war- 
ranties, sit defendant Wiis damaged to the CXTent ot thirty thou- 
sand dollars by reason of the difference in value between said mill, 
machinery, materials, and appliances, as they were when abandoned 
by plaintiff as aforesaid, and the value which said mill, machinery, 
materials, and appliances would have bad if said plaintiff had per- 
formed its said contract. 

That, by reason of the said breaches of said contract, the said de- 
fendant was deprived of the use of said mill, machinery, materials, 
and appliances from, to wit, the Ist day of August, A. D. 1882, to 
the 2d day of June, 1883, to the defendant's damage in the sum of 
twenty thousand dollars. : 

That the said defendant, by reason of said breaches and failures 
on the part of said plaintiff? to keep and perform its said promises, 
guaranties, and warranties, was compelled to, and did, before the 

commencement of this suit, expend large sums of money, 
G0 amounting to the sum of, to wit, fifteen thousand dollars, for 

hew machinery, repairs, Improvements, and labor, in and 
about putting said mill in condition, so it would manufacture flour 
In quantity and quality as specified in said contract. 

That from, to wit, December 6th, 1582, to January Yl, 1SS83, said 
mill, machinery, and appliances were, by reason of said breaches of 
said contract, operated at great loss and damage to said defendant, 
in this, that there was and could only be manufactured forty thou- 
sand barrels of flour, when there should have been manufactured, 
to wit, one hundred and five thousand barrels of flour, and for the 
forty thousand barrels in fact manufactured there was required and 
used, to wit, five bushels of wheat for each barrel of flour, whereby 
the said defendant was damaged and lost by reason of the less quan- 
tity of flour manufactured during said period the sum of, to wit, 
twenty thousand dollars, and in the extra amount of wheat required 
to manufacture that which was in fact manufactured the said de- 
fendant was damaged in the sum of, to wit, fifteen thousand dollars ; 
and said defendant was further damaged in the further sum of five 
thousand dollars by reason of the inferior quality of said flour. 

Defendant says that the matters and things set forth herein arose 

out of the supposed causes of action mentioned in the plain- 
H] tiff’s declaration ; and this the defendant is ready to verify. 
Wherefore it prays judgment, &c., and that the same be re- 
couped and set off against the demands of the plaintif herein. 

THE KEHLOR MILLING CO., 

By J. E. McK EIGHAN, Its Att'y. 
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(Endorsed :) Filed Feb’y 9, 1884. J. A. Jones, clerk. 


And aftewards, to wit, on Thursday, the 14th day of February, at 

the term of court and in vear last aforesaid, the following further 

proceedings were had in said court in said cause, and entered of 
record, to wit: 


Order Ne thing Cause toy Trial. 


JoHn T. Nove MANUFACTURING COMPANY ) 
Us, -Go56.  Assumpsit. 
KEHLOR Mitiina Company. } 


1) 


DV consent of partie a by their attorneys, this CUUSE Is sel for hear- 
ing on 25th inst. 


62 And afterwards, to wit, on the 25th day of February, in the 

year last aforesaid, came the plata, by its attorneys, and 
filed in said clerk’s office its replications to defendant's pleas in said 
cause ; Which replications are in the words and figures following, to 
wit : 7 


Replications. 
UNITED STATES ()] A MERICA. Southern District of Tilinois 


Circuit Court of the United States for the Southern Distriet of 
[llinois. 


THe Joun T. Nove MANUFACTURING Company. Plaintiff. 
1d. 


Tue Kentor MILLING Company. Defendant. 


And the plaintiff, as to the plea of the defendant by It first above 
pleaded, and whereof it has put itself upon the country, does the 
like. 

BRYAN & HATCH, 
PV ij’s Attys. 


And the plaintiff, as to the plea of the defendant by it secondly 
above pleaded, says that it, the plaintiff, ought not, by reason of any- 
thing in that plea alleged, to be barred irom having Its aforesaid 
action. beeause it saves that it, the plaintiff, did not promise or guar- 
antee to it, the defendant, in the manner and form as the defendant 

has above in that plea aileged. And this the plaintiff prays 
63 may be inquired ot by the country, ete, 
BRYAN & HATCH, 
PM ij’s Attys. 


And defendant doth the like. 
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By J. E. McKEIGHAN, Alt’y. 
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And the plaintiff, as to the plea of the defendant by it thirdly 
above pleaded, says that it, the plaintiff, by reason of anything in 
that plea alleged, ought not to be barred from having its aforesaid 
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action, because it says that it, the plaintiff, did not promise or guar- 
antee or warrant to it, the defendant, in manner and form as the 
defendant has above in that plea alleged. And this the plaintiff 
prays may be inquired of by the country, ete. 
BRYAN & ILATCH, 
PV i's Attys. 
And defendant doth the like. 
By J. KE. McKEIGHAN, Alt’y. 


And the plaintiff, as to the plea of the defendant by it fourthly 
above pleaded, Sayvs that it, the plaintilf, by reasun of anything in 
that plea alleged, ought not to be barred from having its aforesaid 
action, because it says that it, the plaintiff, did not promise or guar- 
antee or warrant to it, the defendant, in manner and form as the 

defendant has above in that plea alleged. And this the plain- 
64 tiff prays may be inquired of by the country, ete. 
BRYAN & HATCH, 
Pr it’s Att'y. 

And defendant doth the like. 

By J. E. McK EIGHAN, Aft’y. 


And the plaintiff, as to the plea of the defendant by it fifthly 
above pleaded, says that it, the plaintiff, by reason of anything in 
that plea alleged, ouvlhit not to be barred rom having its aforesaid 
action, because its sas that it, the plaintiff, did not promise or agree 
or Warrant In manner and form as the defendant has above in that 
plea alleged. And this the plaintiff prays may be inquired of by 
the country, ete. 

BRYAN & HATCH, 
Pl i's Alt’ys. 


And defendant doth the like. 
By J. E. McKEIGHAN, Att’y. 


And thi plaintiff, as to the plea of the defendant by it sixthly 
above pleaded, says that it, the plaintiff, by reason of anything in 
that plea alleged, ought hol to be barred from having its aforesaid 
action, because its says that it, the plaintiff, was not nor is indebted 
to the defendant in any manner and form, as the defendant has 
above 1n that plea alleged. And this the plaintifl prays may be in- 
quired of by the country, ete. 

BRYAN & HATCH, 
PU fs Att ys. 


6 And defendant doth the like. 
By J. EF. McKEIGHAN, Att'y. 


And the plaintiff, as to the plea of the defendant by it seventhly 
above pleaded, says that it, the plaintiff, by reason of anything In 
that plea alleged, ought not to be barred from having his aforesaid 
action, becauase it SuVs that it, the plaintiff, did hot promise or 
larantee or Warrant to it, the said defendant, in the manner and 
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form as the defendant has above in that ple a alleged. And this the 
plaintiff prays may be inquired of by the country, ete. 


BRYAN & HATCH, 
Pl ij 's Alt ys. 


And defendant doth the like. 
By J. E. McK EIGHAN, Aft'y. 


And the plaintiff, as to the | Cul ot the det ndant by it secondly 


above pleaded, SaVvs that it. Lin plaintiil, ought not, by reason of 


anything in that plea alleged, to be barred from having its aforesaid 


action, because it savs that the sid mill was completed ly August 
] ] j } } . ‘ . . 
ISSsZ: that the material and workmanship was first class in 
. ] 1 ae ] 
Very particular: that said tnachimeryvy and mill was completed and 


bined all of the latest improvements. and was delivered by 
Lhe pilamtill to the defendant i satistactory runhing econc- 


tt) tion: that suid milil lind a e pacity LO produce SIX hundred 

barrels of flour per day from new wheat; that such product 
was first class In grade and 1 qui \ that of the product of the 
mill twenty-five per cent. \ ) four, equal in grade to any 
patent flour made in St LOU O 1h \ twelve per cent. low grade 
flour, and seven per cel Of Will Low vrade was family flour, and 
and the balane of saic LOW { ade flour was equal to extra St. Louis 
inspection, and that the balance.ot the product was bakers’ flour, 
equal in grade to any baker's flour made mm St. Louis or vicinity ; 


and that the yield of flour was equa! to the vield of any roller mill, 
and was not less than one barrel of flour ior every four bushels and 
pou _ of wheat used in its manufacture And this the 
plaintiff prays may be inquired of by the country, et 
BRY AN & Hi. \’ rc HH, 
PL if's Attys 


~ 


And defendant doth the like. 
By J. E. McKEIGHAN, Att’y. 


And the plaintiff, as tothe plea of the defendant by it thirdly abov 
leaded, Says that it, the plaintiff, ought not, by reason of anything 


that plea alleged, to be barred from h Vilig its aforesaid action. 


ecause Il Says that the sic mill! Fil completed August ist. 

S82, and that it had a capacity to manutacture six hundred 

barrels of flour from new wheat per day, and that the 

OG; machinery, material, and workmanship furnished by said 

plaintiff was first class in every respect, and that they com- 

bined all of the latest improvements, and that the product of said 

mill was first class in quality; that said mill was completed = 

delivered to defendant in satisfactory running condition. And this 
the plaintiff prays may be inquired of by the country, ete. 

BRYAN & HATCH, 
PT jf’s Att ys. 


\nd defendant doth the like. 


By J. E. McKEIGHAN, Att'y. 
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And the plaintiff, as to the plea of the defendant by it fourthly 
ubove pleaded, saysthat it, the plaintiff, ought not, by reason of any- 
In that plea alleged, to be barred from having its aforesaid 
action, becuuse it Savs that said mall, machine rv, materials, and work 
was first cliss in every respect; that it combined all of the latest 
Improvements; that the said mill was so built and constructed, and 
the machinery «td appliances so placed in position; that the said 
mill, when completed, had a capacity to produce six lundred_ bar- 
rels of flour from new wheat per day of first-class grade and 
quality ; and that of the said product twenty-five per cent. was pat- 
ent flour equa! to any patent flour made in St. Louis or vicinity ; 
twelve per cent. low-grade flour, seven per cent. of which low 
GS grade flour was family flour, and the balance of said low grade 
extra St. Louis inspection, and that the balance of said flour 
so manufactured was bakers’ flour,equal in quality toany bakers’ flour 
made in St. Louis or vicinitv; and that the mill was so constructed 
anc completed, and did vield equal lo any roller mill, and vielded 
one barrel of flour for every four bushels and thirty pounds of wheat 
used in its manufacture. And this the plaintiff prays may be in- 
quired of by the country, ete, 
BRYAN & HATCH, 


PPT’ s Att ys. 


And defend Uli doth the like. 

By J. Eb. MeK EIGITAN, Atty. 
And thi plarntilf, as to the plea of the detendant ny if fifthly 
ubove pleaded, says that it, the plaintiff. ought not, by reason of any- 
thing in that plea alleged, to be barred from having its aforesaid 
action, because it says that the said mill, machinery, and materials, 
and the work of putting the same in position, was first-class In every 
respect ; that it combined all of the latest Improve ments: that it 
was so built and constructed that its product was first-class grade In 
quality, and that the mill was so erected and constructed as to have 
a capacity of six hundred barrels of flour from new wheat per dav. 
And this the plaintiff prays may be inquired of by the country, ete. 

BRYAN & HATCH, 
PU i's Attys. 


H'} And detendant doth the hke. 


By J. E. McKAIGHAN, Att'y. 


And the plaintiff, as to the plea of the defendant by it seventhly 


above pleaded SauVs that it. the plaintiff, ought hot, by reason of 
anything in that plea alleged, be barred from having its aforesaid 
action, because It savs that said mill was completed ana ready for 
work August Ist, ISS2, and that it had a capacity to manufacture 
six hundred barrels of flour from new wheat per day; that the ma- 
chinery, materials, and workmanship were first-class In every re- 
spect, and that said mill combined all of the latest lniprovements, 
and that the product of said mill was first-class grade in quality; 
that the yield of said mill was one barrel of flour for every four 
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bushels and thirty pounds of wheat, and that said mill was delivered 
to defendant in satisfactory running condition. And this the plain- 
tiff prays may be inquired of by the country, ete. 

BRYAN & HATCH. 


Pr tj "9 A tt ys. 


And defendant doth the like. ) 
By J. ko. McK EIGHAN, Atty. 


(Endorsed a Filed iw bruary Zo, A. 1). LSS4. J. A. Jones, el’k. 


70 And afterwards, to wit, on Friday, the 29th day of Feb- 
ruary, at the term of court and in the year last aforesaid, the 
following further proceedings were had in said court in said cause, 


and entered of record, to wit: 


JoHn T. Noye MANUFACTURING COMPANY ) 
6036. <A ssumpsit, 


Kenror MIttiInGc COoMPANy. 


— 


Bv conselll of parties, D\ then mtLiorneyvs, tir i. arineg of this Couse 


} 
i 
1S postponed peenee the et day of March hext 
diay ot Nlareh oat thir tern 


ollowine further proceed- 


And afterwards, to Wit, Ol} Monday, the ' 
of court ana 11) thie Ve ar last ator seid, Live 
Ings were had Iti said COUTL In sid Culse, and ener ot record, 


to wit: 


~- 
—s — 


lrial cv’ f Ontinued. 


JoHN T. Noye MANUFACTURING COMPANY 
vs. (}. pool). Assunipsit. 


KEHLOR MILLING Company. 


This day comes as well the plaintiff, by Azel Ie. Hateh, losa., 

71 lis attorney, as the defendant, by John IL. MekKeighan, lst., 

and Messrs. Orendort? and Creighton, its UlLLOrHneyvs, and the 

issue being joined, whereupon comes a jury of good and lawful men, 

to wit, 1). 7. Cleveland, Abram Allen, William Lavely, i. 1} War- 

ren, W. I. Clifford, Harry Fawer, W. A. Mitchell, Nicholas Dubois, 

Thomas York, John B. Reed, Jolin L. Dovle. and W.'T. Prunty. duly 

elected, tried, and sworn to try said issue, and having the evidence 

in part, the further trial of this cause is postponed until to-morrow 
morning. 


And afterwards, to wit, on Tuesday, the 4th day of March, at the 
term of court and in the year last aforesaid, the following further 
proceedings were had in said court in said cause, and entered of 
record, to wit: 


i 


+~= 
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Continuance of Trial. 


Joun To. Noye MANUFACTURING COMPANY 
rg. | Hook, Assumpsit. 
KEHLOR MILLING COMPANY. } 


This day come again the parties, by their attorneys, and also the 
jury Impanneled and sworn herein, and after hearing additional 
evidence, the further trial of this cause is postponed until to-morrow 
morning. 


2 And afterwards, to wit,on Wednesday, the oth day of March, 

at the'term of court and in the year last aforesaid, the follow- 
ing further proceedings were had in said court in said cause and 
entered of record, to wit: 


¥ . . a , , 
( ontiiuance Ol Trial. 


Joun VT. Nore MANUFACTURING COMPANY 
es. »H0356. Assumpsit. 
KeuLoR Mintixnac Company. 


This dav COTE wenn the parties, by cher attorie XS, ana also the 
jury Impanneled and sworn herein; and, after hearing additional 
evidence, the further trial of this cause is postponed until to-morrow 
morning. 


And afterwards, to wit,on Thursday, the 6th day of Mareh, at the 
term of court and'in the vear last aforesaid, the following further 
proceedings were had in said court in said cause and entered of 
record, to wit: 


> ry . } 
f TITAN LILA ie Ol Trial. 


Joun T. Nove MANUFACTURING COMPANY ) 


rs. 556 Assum psit. 
Kenton Minnina Company. } 
io This day COC again the parties, 1) their ullorneys, and 


also the jurv impanneled and sworn herein: and, after hear- 
Mig the remainder of the evidence, the further trial of this CaUSEe Is 
postponed until to-morrow morning. 

And afterwards, to wit, on Friday, the 7th day of March, at the 
term of court and in the year last aforesaid, the following further 
proceedings were bysae] in) sid eourt in <id CiLUse and entered of 
record, to wit: 


Conclusion ol [rial 


Joux T. Noye MANUFACTURING COMPANY ) 
Us, »6HO56. Assumpsit. 
Kenton Minting Company. 


This day come again the parties, by their attorneys, and also the 
jury impanneled and sworn herein, who, after hearing the argument 
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of counsel and receiving the instructions of the court, retire to con- 
sider ot their verdict. 


And afterwards, to wit, on Saturday, the Sth day of March, at the 

term of court and in the year last aforesaid, the following 

74 further proceedings were had in said court In said cause and 
entered of record, to wit: 


1’, rdict and Judgment for Plaintiff. 


JOHN TT. Noyi MANUFACTURING COMPANY ) 
V's. Go06. Assumpesit. 
KeHLOR MILLING COMPANY. 


This day come again the parties, by their attorneys, and also the 
jury impanneled and sworn herein, who, for verdict, say: “ We, the 
jury, find the issue for the plainufl and assess its damages to the 
Sum of nine thousand One hundred and eighty-eight dollars and 
ninety-eight cents.” 


It is therefore ordered and adjudged by the court that the plaintiff 


recover of the defendant the said sum of nine thousand one hundred 
and eighty-cight dollars and ninety-eight cents, its damages afore- 
said assessed by the jury, together with the sum of two hundred and 
seventy-fouur dollars and ninety cents, its costs and charges by it 
about its suit in this behalf expended, and that execution issue 


theretor. And if is also ordered by the eourt that the Naimtiff 
| 


have special execution for the sale of the property attached, to wit: 
Lots three (5), four (4). five (5), six (6), seven (7), eight (S), nine (9), 
ten (10), and eleven (11) of block (S) of lerry’s division of East St. 
Louis, in the county of St. Clair and State of Illinois. 


70 And afterwards to wit, on Monday, the 10th day of March, 

at the term of court and in the year last aforesaid, the follow- 
ing further proceedings were had in said court in said cause, and 
entered of record, to wit: 


Motion for Ne ii) Trial. 


JoHN T. NoyE MANUFACTURING CoMPANY ) 
Us, Hoo. Assumpesit 
Kenpior MIttinc Company. 


This day COCs the defendant. by Messrs. ( rrendorf] ana ( re] rhiton 
and John H. McKeighan, Esq., its attorneys, and enters its motio: 
for a new trial herein. 


And afterwards, to wit, on the 28th day of March, in the year last 
aforesaid, came the defendant, by its attorneys, and filed its reasons 
on motion for new trial, which are in the words and figures follow- 
ing, to wit: 


eee | Reis ee ae » 


_——— a ete | Niece aun. 


THE JOHN T. NOYE MANUFACTURING CO. 8g 
Ry (SOnMS ON Motion for Ne iw Trial. 
In the United States Cireuit Court. Southern District. Illinois. 


January Term, 1554. 


JouHN TT. Norye MANUFACTURING Co. 
vs. . Assumpsit. 
KEHLOR MILLING Co. 


16 And how Cones the defendant, by MeKeighan KX ( rendortt 


X Creighton, its Ltlorneys, and moves the court to grant a 
new trial herein for the following reasons, viz: 

Ist. The verdict returned by the Jury was contrary to the evidence. 

2d. ‘The verdict of the jury was inconsistent with and contrary to 

the preponderance of the evidence. | 
od. The verdict was inconsistent and excessive and not supported 
by the evidence. 

Lastly. The verdict was contrary to the law and the evidence. 
McK EIGHAN & 
ORENDOREEF & CREIGHTON, 

Att ys for Defendant. 


(Endorsed:) Filed Mareh 28th, A. D. 1884. J. A. Jones, clerk. 


And on, to wit, the day last aforesaid (being Friday, ,and at 
the term of court, and in the year last aforesaid,) the following 
further proceedings were had in said court, in said cause, and 
entered of record, to wit: 


} 


Order Ne thing Motion for Ne iw Trial for Hearing. 


JOHN T. Noyes MANUFACTURING COMPANY 


us. +» Hob. Assumpsit. 
Kentor Mittinc Company. ) 
-- Mail 1 Snes . : , : , 
iw by consent oft parties, by their attorneys Je the hearing ot 


motion for new trial heretofore entered by defendant is set for 
hearing on Friday, the 4th day of April next. 


And afterwards, to wit, on Friday, the 4th day of April, at the 
term of court, and in the vear last aforesaid, the following further 
proceedings were had in said court, in said cause and entered of 
record, to wit: 


Cord r Ci rrulding Motion for Ne Le Trial and Allou Hie Writ of krror. 


Jou~n T. Noyes MANUFACTURING COMPANY 
re. ~ 6536. Assum psit. 
KenMNLOR MiILLInc COMPANY. 


This day this cause came on to be heard upon motion of defend- 
ant for a new trial herein, and the court having heard argument of 
counsel, and being sufficiently advised in the premises, overruled 
sald motion. 

And thereupon the defendant prays a writ of error to the Supreme 


| 
| 
| 
| 
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Court of the United States, which is allowed, on its entering into 
bond to the plaintiff, with good and sufficient security, to be approved 


i 


by the court and conditioned as the law directs, in the penalty of 
twelve thousand dollars, in sixty days from this date; de- 
78 fendant is also to have sixty days in which to tender a bill of 


exceptions. 


And afterwards, to wit, on the 5d day of June, in the vear last 
aforesaid, came the defendant, by its attorneys, and presented its 
bill of exceptions, which was sigied by the judge and ordered to be 
filed; and also, on said date, filed its bond on writ of error in said 
cause; which said bill of exceptions and bond are in the words and 
figures following, to wit: 


Bill of ie COPLLONS, 


Uxirep Sratves oF AMERICA. } 


State of [llinois, j wie 
In Cireuit Court. Southern District of Illinois. Ja sUary ‘Term. 
A. D. 1884. 
KEHLOR MiItLInac CompANy 
ats. - Assumipsit 


JoHn T. Noye MANUFACTURING COMPANY. 
Be it remenibered that 1) the trial ot this Cause, il) this tern the 
plaintiff gave in evidence on its part and belialf as fol 
to say: 


le Wes, thrat i* 


(l. Testimony of Richard K. Noye. 


RicHarp K. Noye, being duly sworn, testified: My name is 
Richard K. Noye; I am acquainted with the plaintill, John T. 
v9 Noye Manufacturing Company; it Is a corporation organized 
and doing business under and by virtue of the laws of the 
State of New York, and was, prior to, at the time, and ever since 
the bringing of this suit has been, a citizen and resident of the State 
of New York; I also am acquainted with the defendant, The Kehlor 
Milling Company; it is a corporation organized and doing business 
under and by virtue of the laws of the State of Missouri, and was, 
prior to and at the time of commencing of this suit, a citizen and 
resident of the State of Missouri. The John 'T. Noye Manufactur- 
ing Company succeeded to the business of John T. Nove and Sons, 
and, by and with the consent of the defendant, undertook to, and 
did, do and perform and carry out the agreement made by the de- 
fendant with John T Nove & Sous, a memorandum of which agpree- 
ment was reduced to writing and signed by the parties, and is in 
the words and figures following: 


b. Agreement between John T Noy & Sons and Kehlor Milling Co. 


“ BuFFALO, N. Y., April 12th, 1882. 
“D. M. Kentor, Esq. 


“DrAR SIR: We propose to furnish you with mill machinery for 
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the new Kehlor mill, and to place the same in position substantially 
as described in conversation to-day, for the sum of $48,500.00, con- 
tract to be drawn up detailing all particulars. 
“JOHN T. NOYE & SONS. 
* Accepted byv— 
“D. M. KETLOR 
hor KEHLOR MILLING CO” 


Sv The platntifl (rAve in evidence further testimony tending 


to prove the issues on its behalf, and defendant gave in evi- 
dence testimony tending LO prove the ISSUICS Oni its behalf, 

The case was submitted to the Jury without instructions from the 
court, and thereupon the jury rendered a verdict against the de- 
fendant, whereupon the defendant, by its counsel, then and there 
moved the court to set aside the verdict so rendered and grant anew 
trial of this cause; but the court denied the motion and gave judg- 
ment on the verdict against the defendant: to whch decision of tbe 
court In denying such motion the defendant, '»y its counsel, then and 
there excepted, 

And forasmuch as the matters above se. forth do not fully appear 
of record the defendant tenders this bill of exceptions, and prays that 
the same may be signed and sealed by the judge of this court pur- 
suant to the law in such case; which is accordingly done this 3d 
day of June, A. D. 1854. 
8. H. TREAL, 6} 

District Judge. 


(Endorsed:) Filed June 3d, 1884. J. A. Jones, clerk. 
Bond Oil Wiest Of Krror. 


Know all men by these presents, that we, Kehlor Milling Com- 

pany, as principal, and J. C. M. Kehlor, C. TH. Beers, are held 

SI and firmly bound unto The John T. Nove Manufacturing 

Company in the full and just sum of twelve thousand dol- 

lars, to be paid to the said John T. Noye Manufacturing Company, 

its successors and assigns: to which payment, well and truly to be 

made, we bind ourselves, our successors, heirs, executors, and admin- 

istrators, jointly and severally, by these presents. Sealed, with our 

seals, and dated this 3d day of June, 1884, in the year of our Lord 
thousand eight hundred and eighty-four. 

Whereas lately, at the January term, 1SS4, A. D., of the circuit 
court of the United States for the southern district of [limots, in a 
suit depending in said court between the said John T. Nove Manu- 
acturing Company, as plaintiff, and the said Kehlor Milling Com- 
pany, defendant, judgment was rendered against the said Kehlor 
Milling Company for the sum of nine thousand one hundred and 
eighty-eight yyy dollars, and the said Kehlor Milling Company hav- 
Ing sued out a writ of error out of the Supr me Court of the United 
States to reverse the said judgment in the aforesaid suit, and a citation 
directed to the said John T. Nove Manufacturing Company, citing 
and admonishing it to be and appear at a Supreme Court of the 
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United States to be holden at Washington the second Monday of 


October next: 
Now the eondition of the above obligation is such, that if the 
said Kellor Milling Company shall prosecute.said writ to 
82 effect, and answer all damages and costs if it shall fail to 
make good its plea, then the above obligation LO be void, else 
to remain in full force and virtue. 


[ SEAL. | KEHLOR MILLING CoO., [SEAL.] 
By J. C. M. KEHLOR, Pt. [seat. 

J. C. M. KEHLOR. SEAL.) 

C. H. BEERS. SEAL. 


Approved by— 
S. H. TREAT, Dist. Judge. 

June 3d, 1884. 

(Endorsed:) Filed 3d day of June, 1884. J. A. Jones, clerk. 
83 Che rk’s (' rtificate : 
THE United States or AMERICA, |... 

Southern District of Illinois. } os 

In Cireuit Court for said District. 


l. John A. Jones, clerk of the eireuit court of the United States 


’ 


within and for the southern district of [hnots, do hereby eertify that 


the foregoing isatrueand correct COpy ofall the papers filed and the pro-- 


ceedings thereon had (being a complete transcript) In a certain cause 
lately pending in said court, wherein The John T. Nove Manufaet- 
uring Company was plaintiff and The Kehlor Milling Company 
was defendant, as fully as the same appear on file and of record in 
my said office. 

In testimony whereof, | have hereunto set my hand and affixed 
the seal of said court, at my office,in the city of Springfield, in said dis- 
trict, this 13th day of September, in the year of our Lord one thou- 
sand eight hundred and eighty-four, and of our Tadependence the 
one hundred and ninth year. 

[SEAL. | J. A. JONES, Clerk. 


S4 Citation. 
Supreme Court of the Uniied States. 


The United States of America to the John T. Nove Manufacturing 
Company, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error tiled 
in the elerk’s office of the circuit court of the United States for the 
southern district of Illinois, wherein The Kehlor Milling Company 
is plaintiff in error and you are defendant in error, to show cause, if 
any there be, why the judgment in the said writ of error mentioned 
should not be eorrected and speedy justice should not be done to the 
parties aforesaid in that behalf. 


a 


> 
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Witness the Hon. Samuel H. Treat, district judge of the United 
States for the southern district of Illinois, at Springfield, in said dis- 
trict, this twentieth day of June, in the year of our Lord 1854, and 
of our Independence the 108th year. 

S. H. TREAT, 
District Judge United States for Southern District of [ linois. 


We hereby acknowledge service of the above citation this 24th 
day of June, A. D. 18S4. 
THE JOHN T. NOYE MANUFACTURING 
COMPANY, 
By BRYAN WV HATCH, Its Attorneys. 


| Endorsed :] Supreme Court of the United States. The Kehlor 
Milling Company, plaintiff in error, vs. John T. Noye Manufacturing 
Co. Citation. 
So In the Supreme Court of the United States. October Term, 
LSS4. 


KEHLOR Mititinc Company, PIff in Error, 
Us, 
JOHN TT. Noyre MANUFACTURING Company, Defendant in Error. 


Now comes the said plaintiff in error before the justices of the 
Supreme Court of the United States, by J. E. MeKeighan, its 
attorney, and SuVs that im the record and proceedings aforesaid 
there is manifest error in this, to wit: 

Ist. The court erred in the admission of testimony at the trial 
and in excluding testimony offered by plaintiff in error. 

Znd. The court erred in overruling the motion for a new trial. 

ord. The court erred in overruling the motion in arrest of judg- 
ment. 

4th. The record does not sustain the judgment. 

Sth. The judgment is for the defendant in error, when, 
86 by the law of the land, it should be for the plaintiff in error. 

And the said plaintiff in error prays that the judgment 
aforesaid may be reversed, annulled, and altogether held for naught. 
and that it may be restored to all things which it hath lost by oe- 
casion of said judgment. 

J. Ek. McKEIGHAN, 
Atty for Pl ff in Error. 

| Endorsed:] In Supreme Court of United States. Assignment of 
errors. J. Ek. MeKeighan, for plff in error. 

indorsed on cover: S. Illinois C.C. U.S. No. 1110. The Kehlor 
Milling Company, plaintiff in error, vs. The John T. Noye Manu- 
facturing Company. Filed 17th October, 1554. 
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IN THE 


Supreme Court of the United States. 


THE KEHLOR MILLING COMPANY, 
Plaintiff in Error, 


vs. \ 
No. 1110. 
THE JOHN T. NOYE MANUFACTUR- 
ING COMPANY, 
Defendant in Error. | 


BRIEF OF PLAINTIFF IN ERROR ON MOTION OF 
DEFENDANT IN ERROR TO DISMISS AND 
AFFIRM. 


The motion of defendant in error ought not to prevail. 


1. The motion is made under Rule 6 of this court. The 
rule does not authorize the court to entertain it. The 
judgment in the court below was for $9,188.98, which 
gives this court jurisdiction. No complaint is made of the 
regularity of the proceedings in error. 

There is, therefore, no color for the motion to give this 
court the right to consider the merits of the case, or to 
pass judgment on the motives of the appeal. 


Whitney v. Cook, 9 Otto, p. 607. 


— 


~ 


This court will not dismiss an appeal, or writ of error, 
on motion, even though the court should deem the appeal 
to have been taken tor delay only. Both parties have 
a right to be heard. 


Armory v. Armory, 1 Otto, p. 356. 


Relying upon the cases cited as furnishing the principles 
applicable to the decision of this motion, I deem it im- 
proper to suggest anything on the merits of the case. They 
will be considered when the case is reached for hearing, 
and counsel may not find the record so barren of points, or 
that every assignment of error has been made which can be 
under the rules in the brief, as they would now have the 
court believe. | 

t is respectfully submitted that the motion should be 
denied. 
J. EK. McKEIGHAN, 
Attorney for Plaintiff in Error. 
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IN THE 


) SUPREME COURT s UNITED STATES, 


; THE KEHLOR MILLING COMPANY. 
Plaintiff in Error. 


vs 
4 
& » THE JOHN T. NOVYE MANUFACTURING 
COMPANY, 
Defendant in krror. 
i} 


Brief of Defendant in Hrror on Motions 
to Dismiss and Affirm. 


i 
The defendant in error in the above entitled cause, 
by Azel F. Hatch, its attorney, moves the court to dismiss 
the writ of error in said cause, and to affirm the judgment 
of the Circuit Court in said cause, because it is manifest, 
? from inspection of the record, that the writ of error was 
taken for delay only. For the same reason defendant in 

{ 


error asks that damages may be awarded it, according to 


the twenty-third rule of this court. 
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STATEMENT OF THE CASE. 

(his is an action in assumpsit, brought by the John 
T. Noye Manufacturing Company, a corporation, a citizen 
of New York, against the Kehlor Milling Company, a cor- 
poration, a citizen of Missouri, to recover the unpaid bal- 
ance due for material and machinery sold and delivered 
and labor performed in furnishing a flouring mill, owned 
by the Kehlor Milling Company, at East St. Louis, Illi- 
nos. 

The declaration was upon the common _ counts 
( Record, p. 13), and an itemized copy of the account 
sued on was filed. therewith. The defendant, now the 
plaintiff in error, was served and appeared by its attorney 
and filed pleas of general issue, set off, breach of war- 
ranty and failure of consideration, in all seven pleas. 
(Record. pp. 35 to 61.) RKeplications to the several pleas 
were filed and issue joined. (Record, p. 62.) The 
case was set down for hearing by consent of parties 
and was tried before ajury. (Record, pp. 70 and 71.) 

The jury found the issue for defendant in error and 
assessed its damages at $9,188.98, for which amount and 
costs judgment was entered. (Record, p. 74.) Sub- 
sequently the plaintiff in error filed its motion for a 
new trial (Record, p. 76), assigning reasons which | 
shall consider hereafter. 

The court denied the motion for a new trial, and the 
plaintiff in error excepted. ( Record, p. So.) ‘This is 
the only exception appearing in the record 

The plaintiff in error brings the case to this court by 


writ of error, and assigns the following errors, viz.: 
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“ kirst—The court erred in the admission of testi- 


‘mony at the trial, and in excluding testimony offered by 


' plaintiff in error. 
“ Second—The court erred in overruling the motion 
‘for a new trial. 
/hird—TVhe court erred in overruling the motion tn 
‘arrest of judgment. 
' kourth—The record does not sustain the judgment 


se 


hifth—The judgment is for the defendant in error, 


“ when, by the law of the land, it should be for the plain- 


tiff in error. — 


BRIEF. 


No motion in arrest of judgment was made. No ex- 
ception was taken to the admission of testimony, and no 
testimony offered was excluded. No instructions were 
asked by either party and none were given by the court. 
( See bill of Exceptions, Record, PP. 79 and So. ) 

The only exception appearing in this record is to the 
order overruling the motion for new trial. That motion 
was in the following words (Xecord, p. 76): “ And now 
‘comes the defendant by McKeighan and Orenderff & 


‘ Creighton, its.attorneys, and moves the court to grant 


‘a new trial herein, for the following reasons, viz: 

“ First—The verdict returned by the jury was con- 
' trary to the evidence. 

* Second—The verdict of the jury was inconsistent 
“ with and contrary to the preponderance of the evidence. 


l[hird— The verdict was inconsistent and excessive, 


and not supported by the evidence. 
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“ Lastly—The verdict was contrary to the law and 
“ the evidence. ” 

No point has been more repeatedly and authoritatively 
settled, than that this court will not on writ of error revise 
or give judgment as to the facts, but takes them as found 
by the court below. 

Penhallow v. Doane, 3 Dall. 102 
Werscart v. Dauchy, 3 Dall. 327. 
Fenning v. Thomas, 3 Dall. 336. 
Talbot v. Seaman, 1 Cranch, 38. 
kaw v. Roberdean, 3 Cranch, 177. 
Dunlop v. Munroe, 7.Cranch, 270. 


United States v. Casks of Wine, 1 Pet. 550. 


If the evidence were before the court, it would not 
be competent for them to reverse the judgment for any 
error in the verdict of the jury. 

arsons V. Bedford, 3 Peters, 449. 

No question of law can be brought before this court 
on this record. 

As it appears that this writ of error was sued out for 
delay, the defendant in error asks that the writ of error be 
dismissed, and the judgment of the court below affirmed, 
with costs, and that damages may be awarded it, accord- 
ing to the twenty-third rule of this court. 

AZEL F. HATCH, 


Attorney for defendant tn error. 


